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BEFORE  THE    INTERS  FATE  COMMERCE  COMMISSION. 

IN  THE  MATTER  OF  RATES.  FACILITIES.  AND  PRACTICES  APPLIED 
IN  THE  TRANSPORTATION,  HANDLING,  AND  STORAGE  OF  GRAIN 
AND  GRAIN  PRODUCTS. 


At  a  general  session  of  the  Interstate  Commerce  Commission,  held 
at  its  office  in  Washington,  D.  C,  on  the  !)th  day  of  November,  A.  D, 
1000. 

Present:  Hon.  Martin  A.  Knapp  (chairman),  Hon.  James  U.  Yeo- 
mans,  and  Hon.  Charles  A.  Prouty,  commissionei'S. 

IN  THE  MATTER  OF  EATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE 
TRANSPORTATION,  HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS 
CARRIED  FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EAST- 
ERN  DESTINATIONS. 

Ordered.,  That  a  proceeding  of  investigation  and  in<prny  into  the 
manner  and  method  in  which  carriers  subject  to  the  act  to  regulate 
commerce  conduct  and  manage  tlieir  business  with  respect  to  rates, 
facilities,  and  practices  applied  in  the  transportation,  handling,  and 
storage  of  grain  and  grain  products  carried  by  them  fi-om  points  in 
producing  sections  of  the  United  States  and  intermediate  nmrkets  to 
Atlantic  seaports  and  other  Eastern  "destinations  be,  and  is  hereby, 
instituted,  and  that  the  matters  involved  in  such  proceeding  be,  and 
tlie  same  are  hereby,  set  down  for  hearing  befoi-e  the  Commission  on 
the  llth  da}'  of  November,  1900,  10  o'clock  a.  m.,  at  the  United  States 
court  rooms,  Federal  Ruilding,  New  York,  N.  Y. ,  the  said  liearing  to 
be  continued  at  such  other  times  and  places  as  may  appear  to  be 
required. 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE 
TRANSPORTATION,  HANDLING,  AND  STORAGE  OF  CHAIN  AND  GRAIN  PRODUCTS 
CARRIED  FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EAST- 
ERN DESTINATIONS. 

ILdriiKj  at  Neiu  York  Cl/ij,  Xorcniher  /i,  J'lOO. 

Present:  Conimissioners  Knap[)  (chairman),  Clements,  Vcomans, 
and  Prouty. 

Appearances:   W.  A.  Day  and  .1.  T.  Marchan<l,  for  the  Commission. 

The  Chairman.  We  have;  also  instituted  an  in(piiry  in  th(>  matti'i- 
of  rates,  facilities,  and  practices  appli('(l  in  th«>  ti-ansixM-lation, 
handling,  and  stoi-age  of  grain  and  grain  prodvu-ls  carried  from  West- 
ern points  to  Atlantic  seaboard  and  other  Eastern  destinations,  a  pro- 
ceeding of  the  same  general  character  as  the  one  in  reference  to  under 
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billing.  In  this  ])roceeding,  as  in  the  other,  the  order  is  not  made 
against  emj  named  oa^-riers  or  shippers,  and  its  purpose  is  to  secure 
information  concerning  the  methods  observed  in  collecting,  shipping, 
and  handling  grain.  One  or  two  gentlemen  have  been  subpoenaed  to 
appear  here  in  this  proceeding  and  in  aid  of  this  particular  inquiry, 
and  I  believe  Mr.  Guilford  is  one  of  them. 

Mr.  Guilford.  My  subpoena  did  not  cover  that  case,  but  I  am  here 
if  wanted. 

The  Chairman.  Well,  since  you  are  here,  Mr.  Day  wants  to  ask 
you  some  questions  in  this  proceeding. 

Nathan  Guilford,  a  witness,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Please  state  for  the  purpose  of  this  record  your  name  and 
your  official  relation  to  the  New  York  Central  and  Hudson  River  Road. 

Mr.  Guilford.  Nathan  Guilford;  traffic  manager. 

Mr.  Day.  Mr.  Guilford,  is  the  New  York  Central  and  Hudson  River 
Road  a  member  of  or  allied  to  an  association  or  a  committee  some- 
times called  the  "  New  York  grain  rate  committee?" 

Mr.  Guilford.  I  am  a  member  of  that  committee. 

Mr.  Day.  Do  I  state  the  name  of  it  correctlj^V 

Mr.  Guilford.  Well,  I  do  not  know  that  it  has  any  ofiicial  title. 
We  generally  call  it  the  "  New  York  grain  committee." 

Mr.  Day.  Who  compose  that  committee — what  roads? 

Mr.  Guilford.  The  New  York  Central,  the  West  Shore,  the  Erie, 
the  Lehigh  Valley,  and  the  Delaware,  Lackawanna  and  Western. 

Mr.  Day.  When  was  it  organized? 

Mr.  Guilford.  I  do  not  know  as  it  ever  had  any  regular  organiza- 
tion, I  should  say  the  last  two  or  three  years  the  representatives  of 
those  roads  have  met  from  time  to  time  and  discussed  the  grain  ques- 
tion, among  others,  and  they  finally  got  to  calling  themselves  a  "grain 
committee  "  when  they  dealt  with  grain  matters. 

Mr.  Day.  Has  that  committee  an  executive  officer? 

Mr.  Guilford.  It  has  a  chairman. 

Mr,  Day.  Who  is  its  chairman? 

Mr,  Guilford,  Mr,  Frank  Harriott. 

Mr.  Day.  When  was  Mr.  Harriott  elected  chairman  of  the  com- 
mittee? 

Mr,  Guilford,  Some  time  in  September  he  was  elected,  to  take 
effect  the  1st  of  October, 

Mr,  Day.  Were  you  present  at  the  time  he  was  elected? 

Mr.  Guilford.  I  was. 

Mr,  Day.  Who  else  was  there? 

Mr.  Guilford.  I  think  the  regular  representatives  of  the  roads  I 
have  named  were  there. 

Mr.  Day.  Will  you  please  state  the  individual  names? 

Mr,  Guilford.  Mr.  Todd,  of  the  West  Shore;  Mr.  Caldwell,  of  the 
D.,  L.  &  W. ;  Mr.  Chamberlain,  of  the  Erie;  Mr.  Kingston,  of  the 
Lehigh  Vallej^  and  myself. 

Mr.  Day.  Now,  what  steps  were  taken  to  organize  a  committee  of 
which  you  say  Mr.  Harriott  was  elected  chairman — I  mean  shortly 
before  he  was  elected  chairman? 

Mr.  Guilford.  What  arrangements? 

Mr.  Day.  What  steps  were  taken?  How  did  you  organize  as  a 
committee  that  provided  for  a  chairman? 

Mr.  Guilford.  I  had  been  acting  as  chairman  of  the  committee 
for  a  couple  of  years  previous  and  wished  to  be  relieved  of  it  and 
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wrote  the  other  members  to  that  effect — that  I  wislied  to  give  up  the 
chairmanship,  haviii.u-  otlier  duties  that  woiihl  take  all  my  attention — 
and  this  was  the  first  meetinii-  onr  committee  liad  after  that  ad  ion. 

Mr.  Day.  That  was  in  September';' 

Mr.  Guilford.  That  was  in  September. 

Mr.  Day.   Al)out  when — what  part  of  Scj)1  ember — what  date? 

Mr.  Guilford.  I  should  say  about  the  loth,  or  alony-  there.  I  was 
absent  from  the  city  during  the  month  of  August,  and  I  got  back 
about  the  1st  of  September,  and  1  should  say  it  was  a  week  or  ten 
days  after  that. 

Slv.  Day.   Where  did  this  committee  meet? 

.Mr.  Guilford.  At  the  (Trand  Central  Station,  at  the  time  I  speak  of. 

Mr.  Day.  At  your  office? 

Mr.  Guilford.  In  another  room,  not  in  my  office.     In  the  station. 

Mr.  Day.  Was  there  any  other  person  pi-esent  at  the  time  of  the 
election  of  Mr.  Harriott? 

Mr.  Guilford.  I  think  not. 

Mr.  Day.  Were  your  proceedings  taken  down  and  a  minute  of  them 
kept? 

Mr.  Guilford.  Well,  informally.  We  had  no  secretary.  We  made 
a  memorandum,  I  think,  of  the  action  of  the  meeting  electing  Mr. 
Harriott. 

Mr.  Day.   Who  i^reserved  this  memorandum? 

Mr.  Guilford.  I  think  we  each  had  a  copy.     I  have  one. 

Mr.  Day.  At  that  meeting  was  any  action  taken  defining  the  scope 
of  the  work  that  Mr.  Harriott  was  expected  to  perform  as  chairman? 

Mr.  Guilford.  Not  as  chairman;  no.  The  chairman's  duties  were 
presumed  to  be  alike,  I  suppose,  of  all  committees,  but  as  joint 
agent  I  should  say  yes.  We  had  no  joint  agent  before.  We  had 
decided  to  appoint  a  joint  agent  as  the  result  of  our  discussion  and, 
naturally,  had  to  describe  the  scope  of  his  duties. 

Mr.  Day.  What  was  the  subject  of  those  duties?  I  mean,  what 
traffic  was  to  be  the  subject  of  the  action  of  that  committee  or  the 
duties  of  the  joint  agent  or  chaii-man  of  the  committee? 

]Mr.  Guilford.  The  ex-lake  grain  business  from  Buffalo  to  Xew 
York  City  was  the  tratfic  with  which  he  had  to  deal.   . 

Mr.  Day.  New  York  (Uty  alone? 

Mr.  Guilford.  Yes. 

Commissioner  Prouty.   I  did  iu)t  catch  that. 

Mr.  Guilford.  The  shipment  of  anything  tluit  came  to  Buffalo  by 
lake  was  afterwards  contracted  to  go  fi-om  liuffalo  to  New  York  City, 
whether  for  local  consumi)tion  in  New  York  City  or  for  export. 

Mr.  Day.  Did  it  cover  any  grain  for  Boston? 

Mr.  Guilford.  It  had  no  reference  in  an.y  respect  to  interstate 
traffic.     It  was  pui-ely  in  the  State  from  Buffalo  to  New  York. 

.Mr.  Day.  That  was  to  cover  traffic  whether  it  came  bj'  the  New 
Yoi'k  Central  fi-o.n  Bufi'alo  or  the  West  Shore? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  Or  the  Lehigh  N'alley? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  Or  the  Erie? 

Mr.  Guilford.   Ves,  sir. 

Mr.  Day.   Or  the  Lackawanna? 

Mr.  Guilford.   Ves,  sir. 

]Mr.  Day.  Any  of  those  roads? 

Mr.  Guilford.  Yes,  sir. 
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Commissioner  Prouty.  Are  there  any  other  roads  represented  on 
the  committee  except  those  carrj'ing  grain  from  Buffalo  to  New  York? 

Mr.  Guilford.  No. 

Mr.  Day.  Now,  ti-aflfic  tliat  was  the  subject  on  which  this  agreement 
operated  tliat  came  oven'  the  rails  of  the  West  Shore  for  export,  where 
would  that  grain  go? 

Mr.  Guilford.  To  Weehawken. 

Mr.  Day.  And  from  Weehawken  how  would  it  be  j)ut  aboard  the 
steamers  ? 

Mr.  Guilford.  It  would  be  lightered  to  the  steamer  wherever  it 
might  be. 

Mr.  Day.  And  grain  coming  from  Buffalo  by  the  Erie,  where  would 
it  go  to? 

Mr.  Guilford.  It  would  go  to  the  Jersey  side  of  the  river. 

Mr.  Day.  And  by  the  Lackawanna  the  same  way,  to  Jersey  City, 
also  Iloboken? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  And  from  there  be  lightered  to  the  steamer?  In  either 
of  these  instances  would  the  grain  be  put  aboard  the  steamer  from 
the  cars  or  elevator  Avithout  the  intervention  of  boats  or  lighters? 

Mr.  Guilford.  It  might  be.  It  is  physicallj'  possible  to  do  it  in 
some  cases.  Probably  it  would  not  be.  ^^ery  little  of  it  is — hardly 
anj-. 

Mr.  Day.  Is  any  of  it? 

Mr.  Guilford.  I  think  some  has  been. 

Commissioner  Prouty.  I  think  in  another  case  before  us  it  tran- 
spired that  the  Erie  railroad  was  loading  some  grain  at  its  elevators. 

Mr.  Guilford.  That  is  what  I  had  in  mind. 

Mr.  Day.  Now,  at  that  meeting  at  which  you  elected  Mr.  Harriott 
joint  agent  or  chairman,  or  whatever  his  titles  were,  what  duties  did 
you  provide  that  as  such  he  should  perform  to  the  association  or  to 
the  committee,  or  to  the  roads  composing  it? 

Mr.  Guilford.  Our  idea  was  that  instead  of  each  of  us  having  a 
separate  agent  on  the  Produce  Exchange  and  competing  with  each 
other,  unnecessarily  demoralizing  the  rates  on  the  traffic,  that  we 
should  unite  uj3on  a  joint  representative  and  withdraw  the  separate 
individual  representatives  of  the  roads. 

Commissioner  Prouty.  To  make  that  answer  intelligible,  will  you 
not  tell  us  what  your  representative  on  the  Produce  Exchange  had 
done  before?  Did  each  road  have  a  representative  on  the  Produce 
Exchange? 

Mr.  Guilford.  Each  road  has  a  representative  on  the  Produce 
Exchange  every  daj^  and  he  would  solicit  shipments  by  his  road. 

Commissioner  Prouty.  The  Produce  Exchange  here  in  New  York? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  You  would  solicit  from  grain  dealers  here 
in  New  York  the  shipment  of  their  grain  by  j^our  line  from  Buffalo? 

Mr.  Guilford.  Yes. 

Commissioner  Prouty.  And  Mr.  Harriott  took  the  place  of  that 
agent  in  the  case  of  each  road? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  You  say  that  to  prevent  demoi-alization  of  rates  and  get 
rid  of  the  individual  agents  j^ou  appointed  a  joint  agent.  Had  the 
rates  prior- to  that  time  been  in  a  demoralized  condition? 

Mr.  Guilford.  Thej^  had.     They  had  grown  so. 

Mr.  Day.  The  rates  from  Buffalo  to  tidewater  at  the  port  of  New 
York  had  varied  from  the  ijublished  rate  in  instances? 
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Mr.  Guilford,  We  established  a  rate  of  3  cents  a  bushel,  and  the 
agent  of  one  of  the  roads  would  solicit  freiglit  at  that  rate,  and  he 
would  be  told  your  competitor  will  take  it  for  2^  or  2|  cents.  If  he 
believed  that,  he  would  say  that  he  would  take  it  at  that.  In  tliat  way 
we  got  the  rates  down  very  low. 

Mr.  Day.  You  speak  of  a  3-cent  rate.     You  refer  to  wheat? 

Mr.  Guilford.  Yes;  that  is  what  we  use  as  a  basis. 

Mr.  Day.   For  what  time  was  that  rate  in? 

Mr.  Guilford.  I  think  the  whole  of  the  season  of  navigation. 

Mr.  Day.  What  did  the  o-cent  rate  cover? 

Mr.  Guilford.  It  covered  the  disbursement  at  Buffalo  for  the  ele- 
vator service,  covered  the  loading  of  the  cars  at  IJufifalo,  trimming 
them,  transporting  the  cars  from  Buffalo  to  Ncav  York  Harbor,  unload- 
ing the  cars  into  the  eJevator  and  transferring  the  grain  tlirough  the 
elevator  into  the  canal  boats  alongside,  and  towing  those  canal  boats 
alongside  the  ship  that  was  to  take  the  grain  foi'  export  or  for  domes- 
tic delivery,  delivering  to  any  part  of  the  harbor  within  the  lighterage 
limits. 

Mr.  Day.  It  did  not  cover  the  elevation  from  the  canal  boat  into 
the  ship? 

Mr.  Guilford.  No,  sir. 

Mr.  Day.  But  covered  everything  from  the  grain  afloat  at  the  ele- 
vator in  the  lake  down  to  the  side  of  the  foreign  ship? 

Mr.  Guilford.  It  did.  It  covered  also  ten  days'  storage  in  the  ele- 
vator at  Buffalo. 

Mr.  Day.  Did  it  include  any  storage  here? 

Mr.  Guilford.  No. 

Mr.  Day.  You  said  3  cents  a  bushel.  That  is  5  cents  a  hundred  on 
wheat? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  C-lements.  Was  the  rate  the  same  when  the  shij)- 
ments  stopped  for  domestic  use? 

Mr.  Guilford.  Yes,  sir;  lighterage  was  only  performed  when 
required.     The  rate  was  the  same. 

Commissioner  Prouty.  You  say  the  rates  got  demoralized.  What 
was  the  lowest  actual  rate? 

Mr.  Guilford.  I  should  say  probably  2^  cents  on  wheat.  I  think 
some  of  the  roads  got  as  low  as  that. 

Mr.  Day.  That  is  4.17centsahundred.  Now,  were  the  dulies,  either 
in  detail  or  generally,  that  were  to  be  performed  by  either  this  com- 
mittee or  its  chairman  or  its  joint  agent  reduced  to  writing? 

Mr.  Guilford.  No;  only  in  a  general  waj',  as  the  minutes  of  the 
meeting  authorized  the  employment  of  such  joint  agent  and  fixed  his 
salary. 

Mr.  Day.  They  did  not  specify  what  he  was  to  do? 

Mr.  Guilford.  I  do  not  know  that  anything  was  said.  It  was 
pretty  well  understood  what  the  duties  of  a  joint  agent  would  be,  or  a 
grain  agent. 

Mr.  Day.  What  was  it  understood  he  should  do? 

Mr.  GuiLFOKi).  Attend  'cliange  evei-y  day  and  1)<»  ninitral  between 
the  different  roads  tliat  employed  liiiii — divide  tlie  tonnage  between 
them,  I  should  ha\'e  said. 

Ml'.  Day.  TIum-c  was  a  memoraudiiin  pi-csci-ved  of  wliat  your  com- 
mittee did,  was  there  not? 

Mr.  Guilford.  Yes,  sir;  there  is  a  iniimlc  of  tliat  meeting. 

Mr.  Day.  Wliere  is  that? 
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Mr.  Guilford.  I  have  one  in  my  office. 

Mr.  Day.  Eacli  member  of  the  committee  was  furnished  with  a 
copy? 

Mr.  Guilford.  I  do  not  know.     I  was.     I  presume  the  others  were. 

Mr.  Day.  Wlio  furnished  you  with  your  copy? 

Mr.  Guilford.  Mr.  Harriott — no;  I  was  thinking  of  another  meet- 
ing. 

Mr.  Day.  Was  Mr.  Harriott  present  at  tliat  meeting? 

Mr.  Guilford.  No;  Mr.  Harriott  was  not  present  at  that  meeting. 
I  was  wrong  about  tliat.    I  do  not  remember  who  furnished  me  with  it. 

Mr.  Day.  Who  acted  as  its  secretary  or  kept  the  record? 

Mr.  Guilford.  We  did  not  have  any  formal  organization.  There 
was  not  any  secretary.  I  left  the  meeting  before  the  rest  did  and  the 
next  day  I  found  a  memorandum  of  the  minutes.  I  can  not  say  he 
sent  it.     Somebody  that  remained  in  the  room  sent  it. 

Mr.  Day.  Did  you  notice  who  i)i;eserved  the  memorandum  of  what 
you  were  doing  during  the  meeting? 

Mr.  Guilford.  I  made  a  memorandum  myself  on  a  pad  of  any- 
thing I  thought  necessary. 

Mr.  Day.  Subsequently  to  that,  after  Mr.  Harriott's  election,  he  fur- 
nished you  a  memorandum.     Wliat  was  that? 

Mr.  Guilford.  That  was  of  a  subsequent  meeting  at  which  he  was 
present. 

Mr.  Day.  What  did  that  relate  to? 

Mr.  Guilford.  The  percentages  in  which  the  business  was  divided 
between  the  roads. 

Mr.  Day.  Tliat  is  in  writing?     You  have  a  copy  of  that? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  State  substantially  what  that  memorandum  contained. 

Mr.  Guilford.  I  do  not  know  that  it  contained  anj^tliing  except 
the  figures  of  the  percentages  of  each  road's  share  of  the  traffic  as 
agreed  ui>on. 

Mr.  Day.  AVhat  each  road  was  to  have  out  of  the  traffic  mentioned? 

Mr.  Guilford.  Yes,  sir;  the  percentages  in  which  it  was  to  be  dis- 
tributed among  them. 

Mr.  Day.  Did  that  cover  anything  but  wheat? 

Mr.  Guilford.  Yes,  sir;  it  covered  wheat,  corn,  rye,  barley,  oats, 
and  flaxseed. 

Mr.  Day.  According  to  the  terms  of  that  agreement,  what  i^ercent- 
age  was  the  New  York  Central  to  liave  of  the  grain? 

Mr.  Guilford.  I  do  not  think  I  should  answer  that,  Mr.  Day,  on 
the  ground  that  it  is  purely  a  matter  within  the  State. 

Mr.  Day.  What  was  the  jDercentage  the  Erie  was  to  have? 

Mr.  Guilford.  I  think  I  must  decline  to  answer  that  question  as 
to  the  percentages  of  any  of  the  roads.  It-  seems  to  be  a  matter  not 
of  any  public  interest,  that  aff'ects  only  the  roads  themselves,  and  is 
business  within  the  State. 

Mr.  Day.  Do  you  remember  the  percentage  that  the  Delaware, 
Lackawanna  and  Western  Railroad  is  to  enjoy  under  that? 

Mr.  Guilford.  I  do. 

Mr.  Day.  Do  j^ou  remember  the  pei'centage  the  Lehigh  Valley  is  to 
enjoy  under  that? 

Mr.  Guilford.  I  remember  them  all. 

Mr.  Day.  Will  you  furnish  the  Commission  wi;h  a  copy  of  this 
memorandum  regarding  the  x)ercentages  or  the  divisions  that  are  to 
be  enjoyed  under  this  agreement? 
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Mr.  Guilford.  Well,  Mr.  Day,  as  I  look  upon  it,  if  you  will  allow 
me  to  explain,  this  being  a  matter  which  is  a  State  matter,  within  the 
State  of  New  York,  these  percentages  being  agreed  upon  between  the 
various  parties,  I  do  not  think  that  I  have  any  right  1o  disclose  them 
without  the  consent  of  the  other  parties,  and,'  as  I  undei-slaiid  it,  my 
testimony  here  would  be  voluntary;  it  would  be  a  voluntary  disclosure, 
and  my  counsel  is  not  present  here,  and  I  sliould  not  like  to  answer  it 
without  consulting  counsel. 

Commissioner  Prouty.  I  do  not  see  that  it  would  make  any  differ- 
ence what  the  percentages  were — Avhether  it  is  5,  10, 15,  or  50  per  cent, 
or  what  it  is.  He  has  testified  to  the  fact  of  the  percentages.  You 
might  ask  some  question  as  to  whether  the  traffic  concerned  is  in  fact 
interstate  traffic  or  whether  it  is  luirely  in  the  State  of  New  York. 

Mr.  Day.  Mr.  Guilfoixl,  we  will  pass  that  point  for  the  present,  and 
I  will  ask  you  now.  When  the  grain  comes  by  the  West  Shore  to  Wee- 
hawken  for  foreign  shipment  to  be  loaded,  as  you  have  described,  onto 
the  steamer,  is  it  loaded  onto  the  steamer  at  the  wharf  or  is  it  loaded 
onto  the  steamer  out  in  the  stream,  or  both  ways? 

Mr.  Guilford.  It  is  loaded  on  the  steamer  in  the  hai-bor  of  New 
York — not  at  the  wharf  at  Weehawken.  The  steamer  may  be  an- 
chored in  the  river.  It  may  be  on  this  side  of  the  North  River.  It  may 
be  at  Brooklyn.  It  mav  be  almost  any  place  in  the  liarbor  of  New 
York. 

Mr.  Day.  In  the  instances  you  referred  to,  where  it  was  actually 
loaded  into  the  steamer  from  the  wharf,  where  were  those  steamers 
lying-;- 

Mr.  Guilford.  The  only  place  that  could  be  done.  I  had  in  mind 
the  case  Commissioner  Prouty  mentioned,  where  it  was  said  that  at 
the  Erie  elevator  there  wei-e  sevei'al  steamers  that  took  on  loads  or 
parts  of  loads. 

Mr.  Day.  That  is  at  lioboken? 

Mr.  Guilford.  That  is  at  Jersey  City. 

Commissioner  Prouty.  That  grain  comes  from  Chicago  and  Duluth, 
I  suppose;  mostly  to  Buffalo,  does  it  not? 

Mr.  Guilford.  Well,  it  conu^s  from  Cliicago,  ^Milwaukee,  or  Lake 
Superior  i)()ints.  We  have  nothing  whatever  to  do  with  its  transpor- 
tation before  it  gets  to  Ihiffalo.  The  party  Avith  whom  we  deal  here 
in  New  York  has  bought  the  grain,  made  his  arrangements  for  ship- 
ping it  on  the  lakes,  and  it  is  consigned  to  ButValo,  and  thei-e,  if  he 
wants  to  ship  it  to  New  York,  we  make  a  contract  with  him  and  take 
it  from  Buffalo  to  New  Yoi'k. 

The  Chairman.  Whein^  is  it  in  IJuffalo? 

Mr.  (tUILFORD.  In  some  elevator  or  some  boat  on  the  way  to  Buf- 
falo, and  he  wants  to  make  his  arrangements  for  foi-waniing  it.  If 
the  boat  has  not  been  discharged  irhe  boat  would  be  ordered  to  our 
pi-eferred  elevator,  the  city  elevator,  reached  by  our  tracks,  but  it 
might  already  be  in  an  elevator  not  on  our  tracks. 

The  Chairman.  Does  all  the  gi-ain  that  goes  lo  iJiirfnlo  go  into  an 
elevator? 

Mr.  Guilford.   Yes  sir;  all  oi'  ii. 

Commissioner  P];()UT\'.  Does  the  man  on  llic  priMliicc  exchange 
usually  buy  his  grain  in  Cliicago  or  some  \\<'st('i'n  city? 

Mr.  Guilford.  Yes,  sir;  or  he  nuiy  I)U.\-  it  from  anolhcr  man  in 
New  York. 

Commissioner  Prouty.  Ithel)u.\sit  in  Cliicago  you  make  a  con- 
tract to  ship  it  to  nnlfalo? 
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Mr.  Guilford.  He  makes  a  contract  with  us  from  Buffalo  to  New 
York. 

Commissioner  Prouty.  The  New  York  Central  operates  a  line  of 
steamers  between  Chicago  and  Buffalo,  does  it  not? 

Mr.  Guilford.  The  Western  Transit  Company  runs  from  Chicago 
to  Buffalo.     We  call  it  our  line. 

Commissioner  Prouty.  Does  that  line  bring  grain  to  Buffalo? 

Mr.  Guilford.  To  some  extent. 

Commissioner  Prouty.  Does  it  bring  it  beyond  Buffalo? 

Mr.  Guilford.  It  may  bring  it  on  a  through  bill  of  lading — not  to 
New  York — but  the  business  to  Boston  is  done  that  way  to  some 
extent. 

Commissioner  Prouty.  You  take  this  grain  from  the  elevator  at 
Buffalo  and  transport  it  to  the  ship's  side  in  NeAv  York  Harbor.  Do 
you  ever  transport  that  on  a  through  bill  of  lading  to  Liverpool? 

Mr.  Guilford.  No;  not  by  way  of  New  York. 

Commissioner  Prouty.  Your  contract  ends  at  New  York? 

Mr.  Guilford.     Yes,  sir. 

Commissioner  Prouty.  The  man  avIio  wants  to  operate  through 
New  York  over  your  line  has  to  make  three  contracts;  one  to  Buffalo, 
one  from  Buffalo  here,  and  one  from  here  abroad? 

Mr.  Guilford.  Unless  he  buj^s  his  grain  in  the  elevator.  Then  he 
would  have  only  two. 

The  Chairman.  Your  contract  is  to  take  that  grain  from  the  ele- 
vator at  Buffalo  and  deliver  to  the  ship's  side  at  New  York? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  And  you  do  that  for  the  purpose  of  hand- 
ling tliat  traftic  in  such  a  Avay  that  you  shall  not  be  subject  to  the  act 
to  regulate  commerce? 

Mr.  Guilford.  Not  at  all.  We  have  done  that  way  for  years  before 
there  was  an  interstate-commerce  law,  and  we  do  it  yet.  It  is  the  way 
the  New  York  people  always  have  done  it.  We  made  no  change  at 
the  time  of  the  passage  of  the  interstate-commerce  law  nor  since. 

Commissioner  Clements.  What  percentage  of  these  different  grains 
that  comes  to  Buffalo  ex  lake  is  consumed  in  Nev\-  York,  Jersey  City, 
and  the  surrounding  territory?     Have  you  any  idea? 

Mr.  Guilford.  I  could  not  sa.\;  but  a  very  small  proportion — that 
is,  judging  by  the  fact  that  the  receipts  at  New  York  are  not  so  much 
greater  than  the  exports  from  New  York — it  would  show  that  the 
greater  proportion  was  exported. 

Commissioner  (.'lements.  Does  this  percentage  arrangement  for  a 
division  of  the  freight  cover  shipments  to  Hoboken  and  Jersey  City? 

Mr.  Guilford.  Yes,  sir;  it  covers  New  York  Harbor. 

Commissioner  Clements.  Whether  it  is  to  be  shipped  abroad  or 
consumed  there?  * 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  You  spoke  of  the  3-cent  rate  i)revailing— of  actual 
Instances  of  traffic  being  carried  at  2^  cents  a  bushel  last  summer  or 
prior  to  Mr.  Harriott's  incumbency  as  joint  agent.  What  traffic  did 
the  3-cents-a-busliel  rate  relate  to?     What  traffic  is  it  limited  to? 

Mr.  Guilford.  Wheat. 

Mr.  Day.  Any  particular  wheat;  whether  it  came  ex  lake? 

Mr.  Guilford.  Ex-lake  wheat  at  and  east  of  Buffalo  to  New  Yoi'k; 
that  means  including  the  Buffalo  elevator  charge. 

Mr.  Day.  Now,  tliis  3-cent  rate  was  limited  to  the  wheat  that  came 
from  the  lake.     At  that  time  what  was  the  rate  on  wheat  from  Buffalo 
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to  Jersey  Cit}^  or  points  in  the  vicinity  of  New  York  t.iking  the  New 
York  rate? 

Mr.  Guilford.  Well,  1  tliink  it  was  about  the  same.  I  do  not 
remember  from  recollection  what  the  rate  was  from  Buffalo  to  New 
York  before  the  openini>-  of  lake  navigation,  but  last  year  the  rate 
was  continued  along. 

Mr.  Day.  I  mean  when  navigation  was  opened. 

Mr.  Guilford.  I  think  it  opened  at  3  cents. 

Mr.  Day.  That  which  came  out  of  lUiffalo  and  local  grain  from 
New  York":' 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.   By  all  the  routes,  whether  it  was  domestic  or  export? 

Mr.  Guilford.  T  only  speak  from  recollection.  Last  year's  grain 
rate  extended  up  to  the  beginning  of  this  year's  grain  rate  on  ex-lake 
grain.  It  was  applied  in  January  and  February  on  the  grain  that 
remained  at  Buffalo  that  was  brought  there  by  lake  last  year,  and 
when  the  lakes  opened  again  we  niade  the  new  rate.  I  think  the  old 
rate  was  o  cents,  the  same  as  the  new. 

Mr.  Day.  I  liave  a  statement  here  compiled  from  rate  sheets  filed 
with  the  Interstate  Commerce  Commission  to  the  effect  that  when  that 
5  cent'^  a  hundred  rate  or  3  cents  a  bushel  rate  was  in  from  Buffalo  to 
New  York  on  export  grain  the  local  rate  from  Buffalo  to  New  York 
was  10  cents  a  hundred. 

Mr.  Guilford.  Yes;  that  is  the  local  rate.  That  is  true.  There 
was  a  bushel  rate.     There  is  nothing  ever  shipped  at  that  rate. 

Mr.  Day.  Is  any  of  the  grain  taken  out  of  the  elevators  at  Buffalo 
for  local  consumption  at  Buffalo? 

Mr.  Guilford.   I  suppose  there  is. 

Mr.  Day.  In  any  appreciable  ([uantity? 

Mr.  Guilford.  I  should  say  there  was  considerable  taken  for  con- 
sumption by  the  flour  mills  there  and  at  Niagara  Falls. 

Mr.  Day.  Is  it  not  a  fact  that  much  of  this  grain  that  is  the  subject 
of  this  division  or  the  control  of  this  grain  committee  is  brought  through 
bj"  the  New  York  Central  on  through  bills  from  Western  points? 

Mr.  Guilford.  None  of  it  whatever, 

Mr.  Day.  No  through  bills  at  all  on  this  ex-lake  grain? 

Mr.  Guilford.  No  sir. 

Commissioner  Clements.  Did  this  contest  of  which  you  have  spoken 
between  the  aginits  of  the  several  roads  on  the  board  of  trade  result 
in  lowering  the  published  rate,  or  merely  cutting  the  published  rate? 

Mr.  Guilford.  Cutting  it,  T  should  say. 

Commissioner  Clements.  What  was  the  effect  on  ihe  rates  ju-o- 
duced  by  the  sul)stitution  of  a  joint  agent  for  the  sevci-al  agents  and 
the  percentage  divisions  of  the  business? 

Mr.  Guilford.  The  first  thing,  it  stopped  the  cutting. 

Commissioner  CLEMENTS.   Stopped  the  cut  ting  of  the  i)ublished  rate? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Clements.  Did  it  enable  you  to  raise  the  published 
rate  any? 

Mr.  Guilford.  The  rate  was  i-aised  I  cent  a  bushel — fi-om  '■]  cents 
to  4  cents — after  the  1st  of  November. 

Commissioner  ('lements.  Was  that  the  effect  of  this  change  in  the 
method  of  l)usiness? 

Mr.  Guilford.  \\'ell,  it  is  the  usual  course  of  rates  as  the  close  of 
navigation  approaciies  and  the  business  is  ci-owding  upon  the  roads; 
the  shi])pers  want  to  get   off  as  much  as  they  can    before   the  lakes 
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close.  We  have  liad  it  in  several  j^ears  as  high  as  5^  cents  a  bushel. 
We  have  had  it  before  the  close  of  navigation  up  as  high  as  7  cents  on 
wheat — toward  the  end. 

Commissioner  Clements.  Has  it  enabled  you,  up  to  the  i^resent 
time,  to  maintain  the  published  rate? 

Mr.  Guilford.  It  has  enabled  us  to  maintain  the  agreed  rate.  I 
do  not  think  there  has  been  any  change  in  them.  > 

Commissioner  Clements.  And  that  rate  is  still  4  cents? 

Mr.  Guilford.  Still  4  cents. 

Mr.  Day.  Four  cents  a  bushel? 

Mr.  Guilford.  Four  cents  a  bushel,  including  elevator  charges  at 
Buffalo  and  lighterage  here. 

The  Chairman.  You  take  the  grain  from  the  elevator  aud  you  pay 
the  elevator  charge? 

Mr.  Guilford.  Yes,  sir. 

The  Chairman.  You  pay  it  out  of  this  -t  cents? 

Mr.  Guilford.  Yes,  sir. 

The  Chairman.  It  was  3  before  November  1? 

Mr.  Guilford.  Yes,  sir. 

The  Chairman.  If  it  is  going  abroad,  at  the  expense  of  lighterage 
to  the  ship's  side? 

Mr.  Guilford.  Yes,  sir. 

The  Chairman.  Is  that  charge  you  pay  in  full  a  fixed  and  openly 
known  charge? 

Mr.  Guilford.  It  is  a  fixed  and  openly  known  charge  of  one-half 
a  cent  a  bushel.  This  year  it  has  been  one-half  a  cent.  It  has  been 
seven-eighths  of  a  cent.  The  elevators  have  not  always  charged  the 
same  price.     This  year  it  is  a  half  cent. 

The  Chairman.  You  start  in  b}^  pajing  a  half  cent? 

Mr.  Guilford.  Yes,  sir;  before  the  grain  staits. 

Commissioner  Prouty.  You  have  to  meet  the  competition  of  lines 
from  Buffalo  to  New  York,  and  also  the  competition  of  other  lines? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  That  competition  does  not  require  you  to 
have  a  joint  agent  to  prevent  cutting  the  rate? 

Mr.  Guilford.  The  joint  agent's  appointment  took  effect  the  1st  of 
October,  and  during  the  month  of  October  the  shipments  via  New 
York  increased  materially  over  last  October,  when  we  had  no  joint 
agent.  If  I  had  been  notified  that  I  was  to  be  examined  upon  this 
subject,  I  would  have  prepared  myself  more  fully  and  would  have 
been  able  to  answer  questions,  as  to  rates  in  the  past,  more  definitely. 

Mr.  Day.  When  did  this  4  cents  a  bushel  i-ate  go  into  effect? 

Mr.  Guilford.     November  1. 

Mr.  Day.  You  say  you  pay  the  elevators  at  Buffalo  out  of  this  rate, 
whatever  it  may  be,  one-half  cent  for  elevating  it  from  the  lake  boats 
to  the  elevators  and  cars? 

Mr.  Guilford.  And  loading  it  into  tlie  cars — loading,  weighing, 
and  trimming — one-lialf  a  cent  covers  it. 

Mr.  Day.  You  say  that  is  paid  to  no  particular  elevator,  but  to  any 
or  all  of  them? 

Mr.  Guilford.  Any  of  them;  whoever  does  the  work  for  us. 

Mr.  Day.  Any  elevator? 

Mr.  Guilford.  Anj^  that  we  reach. 

The  Chairman.  They  are  all  in  one  association  there? 

Mr.  Guilford.  There  is  an  elevator  association  there.  They  maj^ 
not  be  all  in  it,  but  all  the  principal  ones  are  in  it. 
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Mr.  Day.  You  make  that  payment  to  those  that  are  not  in  it  or  those 
that  are  in  itV 

Mr.  Guilford.  Tliose  that  are  in  it. 

Commissioner  Prouty.  Do  yon  handle  grain  through  auj-  elevator 
outside  of  that  association? 

Mr.  Guilford.  No. 

The  Chairman.  Why  not? 

Mr.  Guilford.  We  have  an  arrangement  with  the  elevator  associa- 
tion there  that  they  are  to  give  us  facilities  of  the  port,  which  are 
valuable.  That  is,  if  one  elevator  is  full  another  will  take  it.  It  is  as 
though  all  the  elevators  belonged  to  one  concern.  It  makes  no  differ- 
ence where  the  boat  goes.  Sometimes  it  happens  that  a  favorable 
wind  will  bring  a  lot  of  boats  in  and  there  will  be  a  number  of  them 
consigned  to  one  elevator,  and  the  facilities  for  loading  were  not  such 
that  it  would  he  done  promptlj^  and  the  boats  would  be  kept  idle  for 
several  days  awaiting  their  turn.  It  created  much  dissatisfaction. 
The  boats  wanted  to  be  paid  by  somebody  for  their  demurrage.  But 
under  the  present  arrangement  the  association  gives  us  the  privilege 
of  any  elevator.     If  one  is  full  it  goes  to  another. 

Commissioner  Prouty.  Are  there  -a^ny  elevators  in  Buffalo  that  do 
not  belong  to  the  association? 

Mr.  Guilford.  There  are  several,  I  believe. 

Commissioner  Prouty.  What  grain  do  they  handle? 

Mr.  Guilford.  They  handle  canal  grain.  Thej^  are  small  concerns. 
The  Kellogg  elevator  does  a  good  business.  They  are  in  the  linseed 
business. 

Commissioner  Prouty.  Do  you  reach  with  your  iron  any  of  the 
elevators  not  in  the  association? 

Mr.  Guilford.  No. 

Mr.  Day.  Do  j^ou  reach  any  excej)t  those  controlled  by  the  New 
York  Central  road? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  What  one? 

Mr.  Guilford.  We  reach  the  Niagara  elevator. 

Mr.  Day.  Do  you  reach  with  your  iron  all  the  elevators  in  the  asso- 
ciation of  which  we  spoke? 

Mr.  Guilford.  No;  we  reach  several. 

Mr.  Day.  You  reach  all  of  them  either  directlj^  or  through  a  belt 
line? 

Mr.  Guilford.  Through  some  other  line? 

Mr.  Day.  You  can  reach  all  the  elevators  that  way,  can  you  not? 

Mr.  Guilford.  Well,  I  am  not  prepared  to  stiy  we  can  reach  them 
all. 

Mr.  Day.  You  spoke  of  one  that  handles  linseed? 

Mr.  Guilford.  Yes. 

Mr.  Day.  What  one  was  that? 

Mr.  Guilford.  The  Kellogg. 

Mr.  Day.  Do  j^ou  reach  them  by  your  iron? 

Mr.  Guilford.  No,  sir. 

Mr.  Day.  Can  jou  reach  it  by  a  connection? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  What  is  the  name  of  that  connection? 

Mr.  Guilford.  The  Buffalo  Creek  Railway  Companj^ 

Mr.  Day.  Do  j-ou  take  grain  from  that  elevator? 

Mr.  Guilford.  No. 

Mr.  Day.  Does  your  committee  refuse  to  take  grain  from  that 
elevator? 
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Mr.  Guilford.  Our  committee  has  not  refused.     Our  road  lias. 

Mr.  Day.  Has  that  part  of  your 

Mr.  Guilford.  Our  committee  has  nothing  to  do  with  that. 

Mr.  Day.  Do  all  the  roads  decline  to  take  from  that  elevator? 

Mr.  Guilford.  I  can  not  say  about  all. 

Mr.  Day.  Any  except  the  New  York  Central? 

Mr.  Guilford.  The  West  Shore  does  not  take  it. 

Mr.  Day.  Is  that  one  of  the  elevators  that  you  decline  to  pay  the 
one-half  cent  to? 

Mr.  Guilford.  We  have  had  some  litigation  with  them  about  that — 
I  do  not  know — but  it  is  still  j)ending  in  Buffalo. 

Mr.  Day.  Is  there  any  other  elevator  there  you  can  reach  by  the 
Buffalo  Creek  road  that  you  decline  to  take  grain  from? 

Mr.  Guilword.  No,  I  think  not. 

Mr.  Day.  Is  that  the  only  one? 

Mr.  Guilford.  I  think  so. 

Mr.  Day.  Is  that  the  only  elevator  not  in  the  association  you  speak  of? 

Mr.  Guilford.  I  think  it  is  the  only  one  that  we  would  call  a  rail- 
road elevator  that  is  in  a  position  to  load  cars. 

Mr.  Day.  Has  your  committee  any  relations  with  this  elevating 
association? 

Mr.  Guilford.  No;  the  committee  has  nothing  to  do  with  the  ele- 
vation. 

Mr.  Day.  Well,  the  railroads  that  compose  the  committee,  have  they 
any  relations? 

Mr.  Guilford.  I  can  not  speak  for  the  rest  of  them.  I  can  speak 
for  our  road. 

Mr.  Day.  Well,  how  about  the  West  Shore? 

Mr.  Guilford.  The  New  York  Central  and  the  West  Shore  have  an 
agreement  with  the  elevator  association. 

Mr.  Day.  How  about  the  Erie? 

Mr.  Guilford.  They  can  speak  for  themselves. 

Mr.  Day.  I  ask  if  you  know  anything  about  it.  Have  you  any 
information  on  the  subject? 

Mr.  Guilford.   Well,  I  can  guess.     I  have  no  knowledge. 

Mr.  Day.  When  grain  is  brought  by  the  New  York  Central  from 
the  lakes  at  Buffalo  for  export,  do  you  carry  that  out  and  deliver  to 
the  side  of  the  steamer  out  in  the  stream  or  at  the  wharf? 

Mr.  Guilford.  Deliver  to  the  steamer  wherever  it  is.  The  greater 
part  of  the  grain  goes  by  the  regular  lines  that  have  their  own  piers. 

Mr.  Day.  But  in  instances  you  carry  it  out  to  the  steamer  in  the 
stream? 

Mr.  Guilford.  Yes,  sir;  anywhere  within  the  lighterage  limits  we 
take  it. 

Mr.  Day.  In  your  dealings  for  the  New  York  Central  with  the  ele- 
vatoi-s  at  Buffalo,  do  you  deal  directly  with  individual  elevators  or 
only  with  the  association?  Who  do  you  pay  the  one-half  cent  a  bushel 
to  that  you  speak  of  ? 

Mr.  Guilford.  We  pa}-  it  to  the  association. 

Mr.  Day.  Do  you  have  anything  to  do  with  the  individual  elevator? 

Mr.  Guilford.  No;  I  think  not  in  the  payment. 

Mr.  Day.  You  have  a  system  of  accounts  you  keep  with  the  individ- 
ual elevators? 

Mr.  Guilford.  No;  we  do  not  keep  any  accounts  with  them  at  all. 
Each  transaction  clears  itself  up. 

Mr.  Day.  Now,  you  say  you  have  a  contract  with  this  elevator  asso- 
ciation.    What  is  the  name  of  that  association? 
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Mr.  Guilford.  I  do  not  remember. 

Mr.  Day.  Is  it  not  the  Western  Elevating  Association? 

Mr.  Guilford.  It  may  be,  but  I  really  have  no  recollection  of  what 
its  title  is. 

Mr.  Day.  Your  contract  is  to  pay  them  one-half  a  cent  a  bushel  on 
what'? 

Mr.  Guilford.  I  would  like  to  consult  the  contract  before  I  answer 
exactly  about  it. 

Mr.  Day.   Well,  what  is  your  recollection  of  your  agreement? 

Mr.  Guilford.  It  is  substantially  that  we  are  to  pay  them  one-half 
a  cent  a  bushel  on  all  grain  we  bring  forward  from  the  Buffalo 
elevators. 

Mr.  Day.  All  of  the  grain  that  you  carry  out  of  the  elevators'  of 
this  association  or  of  the  grain  that  comes  into  Buffalo  and  passes 
through  the  elevators  going  to  the  seaboard? 

Mr.  Guilford.  All  the  ex-lake  grain  that  we  carry  from  Buffalo 
elevator.  We  only  go  to  the  elevators  of  the  association.  It  is  prac- 
tically the  same  thing. 

Mr.  Day.  You  spoke  of  a  lawsuit  which  you  are  in  there  about  car- 
rying grain  from  one  of  the  elevators  which  was  not  a  member  of  that 
association.     What  was  the  name  of  that  elevator? 

Mr.  Guilford.  The  Kellogg. 

Mr.  Day.  You  did  take  some  grain  from  that  elevator,  did  you  not? 

Mr.  Guilford.  No;  I  do  not  think  we  ever  took  any. 

Mr.  Day.  You  think  the  New  York  Central  has  not  carried  any 
grain  from  any  elevator  except  those  that  are  members  of  the 
association? 

Mr.  Guilford.  That  is  my  understanding. 

Mr.  Day.  Do  you  make  an  allowance  to  this  elevator  association  for 
any  grain  that  is  carried  bj^  rail  out  of  Buffalo  coming  out  of  an  ele- 
vator that  is  not  a  member  of  the  association? 

Mr.  Guilford.  We  do  not  carry  any  in  tliat  way. 

Mr.  Day.  I  ask  you  if  you  pay  this  association — this  Western  Ele- 
vating Association— one-half  a  cent  a  bushel,  or  anj^  other  sum,  on 
grain  that  is  taken  out  by  rail  from  some  elevator  not  a  member  of  the 
association?     In  other  words 

Mr.  Guilford.  Mj^  answer  is,  we  do  not  take  anj^  out  hy  rail  from 
any  elevator  that  is  not  a  member  of  the  association. 

Mr.  Day.  Suppose  it  went  by  canal;  do  you  make  anj'  allowance 
on  that? 

Mr.  Guilford.  We  would  not  have  anytliing  to  do  with  it  unless  it 
passed  over  our  railroad. 

Mr.  Day.  Do  you  know  whether  it  is  the  practice  there  for  the  ele- 
vators to  elevate  grain  for  the  canal  without  charge? 

Mr.  Guilford.  No;  I  do  not  know  it. 

Mr.  Day.  You  do  not  know  how  that  is? 

Mr.  Guilford.  No. 

Mr.  Day.  What  I  was  asking  3-ou  in  reference  to  the  allowance  to 
elevators  was  j'our  recollection  as  to  the  terms  of  this  contract, 
whether  lluit  contract  covered  all  grain  that  came  through  any  eleva- 
tor in  Buffalo,  or  whether  it  was  limited  to  the  grain  elevated  b}^  ele- 
vators members  of  the  association? 

Mr.  Guilford.  It  would  cover  grain — to  answer  your  question.  I 
understand  my  testimony  is  entirely  voluntary,  but  I  have  no  objec- 
tion to  telling  it.  My  answer  to  your  answer  is,  if  wc  did  take  grain 
from  an  elevator  outside  of  the  association  we  should  have  to  pay  the 
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association  one-half  a  cent  a  bushel  on  that  grain.     That  is  what  you 
want  to  know,  is  it. 

Mr.  Day.  Yes,  sir.  Now,  as  a  matter  of  fact,  you  do  not  remember 
any  instances  in  which  you  did  take  grain  from  any  other  elevator? 

Mr.  Guilford.  No,  I  do  not.  I  am  quite  sure  there  has  been  no 
such  instance. 

Mr.  Day.  What  became  of  the  grain  which  was  the  subject-matter 
of  this  lawsuit  of  which  you  spoke? 

Mr.  Guilford.  I  do  not  know.  As  I  recollect,  proceedings  were 
begun  against  us  because  we  would  not  take  it,  not  because  we  would 
not  pay  for  it. 

Mr.  Day.  Does  the  New  York  Central  own  any  elevators  at  Buf- 
falo; an  elevator? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  What  are  the  names  of  those  elevators? 

Mr.  Guilford.  The  city  elevators,  A  and  B. 

Mr.  Day.  Are  they  members  of  this  association? 

Mr.  Guilford.  I  believe  they  are.  They  are  leased  to  the  Western 
Transit  Company,  I  believe,  and  they  have  put  them  into  the  asso- 
ciatioii. 

Mr.  Day.  Is  the  Western  Transit  Companj-  an  auxiliary  of  the  New 
York  Central? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  Controlled  by  it? 

Mr.  Guilford.  Yes,  sir;  it  has  a  management  of  its  own. 

Mr.  Day.  Have  you  seen  the  contract  between  these  various  eleva- 
tors composing  the  Western  Elevator  Association? 

Mr.  Guilford.  No. 

Mr.  Day.  You  have  not? 

Mr.  Guilford.  No,  sir. 

Mr.  Day.  Is  there  a  contract  between  the  trunk  lines  and  the  West- 
ern Elevator  Association? 

Mr.  Guilford.  As  a  body,  I  should  say  no.  The  trunk  lines,  as  a 
bodj%  I  do  not  think  have  any  contract  with  them. 

Mr.  Day.  Is  there  a  contract  between  the  trunk  lines  individually 
and  this  elevator  association  of  substantially  similar  import? 

Mr.  Guilford.  Well,  I  do  not  know  as  it  would  be  called  a  contract. 
There  is  an  agreement.  I  do  not  think  it  is  a  formal  contract.  I 
think  it  is  a  memorandum  or  something  of  that  kind. 

Mr.  Day.  Have  you  a  cojDy  of  that? 

Mr.  Guilford.  I  have  a  copj^  of  the  memorandum,  probably. 

Mr.  Day.  And  I  understand  you  to  say  you  have  a  copy  of  the 
memorandum  or  agreement  resfiecting  the  division  of  that  traffic  that 
is  destined  for  the  port  of  New  York  and  vicinity? 

Mr.  Guilford.  That  ex-lake  grain? 

Mr.  Day.  Yes,  sir. 

Mr.  Guilford.  Yes. 

Mr.  Day.  Look  at  that,  Mr.  Guilford,  please  [handing  paper  to 
witness].     Do  you  recognize  that  paper? 

Mr.  Guilford.  I  do,  sir. 

Mr.  Day.  What  is  it? 

Mr.  Guilford.  That  appears  to  be  a  copy  of  the  original  agreement 
between  the  New  York  Central  Company  and  the  Elevating  Associa- 
tion of  Buffalo. 

Mr.  Day.  Is  this  substantially  as  you  recall  it? 

Mr.  Guilford.  Yes,  sir.  You  refreshed  my  memory.  I  did  not 
know  it  was  in  as  formal  a  shape  as  that.     I  had  forgotten. 
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Mr.  Day.  Tluit  is  all  for  the  present,  Mr.  Chairman,  unless  your 
honors  wish  to  go  on  and  close  to-night. 

The  Chairman.  Well,  we  ought  to  be  able  to  dispose  of  Mr.  Guil- 
ford, I  think.  There  is  one  question  that  occurs  to  me,  Mr.  Guilford, 
and  that  is  as  to  whether  yon  understand  that  since  this  arrangement 
was  made  there  has  been  a  distribution  or  division  of  this  traffic  in 
accordance  with  the  arrangement? 

Mr.  Guilford.  Well,  yes,  sir.  In  that  direction  I  will  not  fiay  that 
the  traffic  has  been  distributed  exactly  in  accordance  with  the  arrange- 
ment. That  is  probably  impracticable.  But  that  has  been  the 
intention. 

Commissioner  Prouty.  Is  it  simply  a  distribution  of  the  traffic? 

Mr.  Guilford.  A  distribution  of  the  traffic,  as  I  understand  it,  in 
this  way :  If  Mr,  Harriott  makes  a  contract  to-day,  he  will  endeavor 
to  make  it  over  the  road  he  wishes  to  send  the  traffic  over  to  carry  out 
the  agreement. 

The  Chairman.  In  other  words,  you  have  aimed  to  secure  to  each 
road  such  share  of  the  business  as  corresponds  to  this  arrangement 
between  them  which  you  spoke  of? 

Mr.  Guilford.  Yes,  sir. 

The  Chairman.  What  the  percentage  of  each  road  is  appears  to  be 
unimportant  for  any  purpose  of  ours.  We  simply  want  to  see  if  the 
traffic  has  been  distributed. 

.    Mr.  Guilford.  It  is   being   distributed  in  that  way  as   near   as 
practicable. 

Commissioner  Prouty.  It  is  done  in  this  way:  When  Mr.  Harriott 
goes  on  'change  he  makes  a  contract  for  a  road  so  as  to  give  each  the 
percentage  that  is  agreed  upon? 

Mr.  Guilford.  Yes,  sir;  there  is  no  pool  or  anything  of  that  kind. 
He  endeavors  to  route  it  so  as  to  carry  out  these  agreed  percentages. 

Mr.  Day.  I  would  like  to  ask  Mr.  Guilford  one  more  question.  Is 
there  a  rate  made  from  Buffalo  to  .Jersey  City  on  grain,  or  to  Hoboken? 

Mr.  Guilford.  Well,  you  will  have  to  get  that  from  somebody  else. 
We  do  not  make  any.     Our  road  does  not  make  any. 

Mr.  Day.  Well,  the  West  Shore? 

Mr.  Guilford.  Well,  it  is  the  New  York  rate.  It  would  not  be  any 
less  than  the  New  York  rate.  They  take  the  New  York  rates  as  a 
rule  from  everywhere  in  the  West. 

Mr.  Day.  They  are  what  might  be  called  New  York  common  points? 

Mr.  Guilford.  Yes,  sir. 

Mr.  Day.  That  is  all. 

The  Chairman.  If  there  are  no  further  questions,  Mr.  Guilford 
will  be  excused. 

The  witness  was  excused. 

At  4.30  p.  m.  the  Commission  adjourned  until  11  o'clock  a,  m., 
November  15,  1900. 


New  York  City, 
JSovemher  15,  1900 — 11  o'clock  a.  in. 
Frank  Harriott,  a  witness,  being  duly  sworn,  testified  as  follows; 
Mr.  Day.   Your  name  is  Frank  Harriott? 
Mr.  Harriott.   Yes,  sir. 
Mr.  Day.   What  is  your  present  occupation  or  position? 
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Mr.  Harriott.  Well,  I  am  joint  agent  of  the  trunk  line  association 
on  the  handling-  of  grain  between  Buffalo  and  New  York. 

Mr.  Day.  Prior  to  your  taking  that  post  you  were  traffic  manager  of 
the  Erie  Railroad? 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  Now,  have  you  any  relations  with  any  trunk  line  associa- 
tion other  than  as  that  joint  agent? 

Mr.  Harriott.  None  whatever. 

Mr.  Day.  When  did  you  take  that  post? 

Mr.  Harriott.  I  took  it  on  the  loth  of  September — that  is,  my 
appointment  was  on  the  15th  of  September — but  I  reallj'  did  not  take 
hold  until  October  1. 

Mr.  Day.  Was  the  committee  then  reorganized? 

Mr.  Harriott.  No,  sir;  there  was  no  reorganization. 

Mr.  Day.  You  were  a  member  of  the  committee  before  your  election 
as  chairman? 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  As  a  representative  of  the  Erie? 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  Take  the  i^eriod  of  navigation — prior  to  the  iDeriod  of 
navigation  during  1900 — prior  to  j^our  taking  the  position  of  joint 
agent;  state  the  general  condition  of  grain  rates. 

Mr.  Harriott.  You  mean  from  the  opening  of  navigation  in  1900 
down  to  October  1? 

Mr.  Day.  Yes. 

Mr.  Harriott.  Well,  they  had  a  3-cent  scale  based  on  wheat.  The 
other  grains  Viiry.  Practically  this  scale  is  made  on  a  basis  of  wheat, 
3  cents.  Well,  they  will  make  corn  one-quarter  of  a  cent  less  and 
oats  1  cent  less  in  order  to  get  about  the  same  revenue  per  car.  It  is 
made  very  much  on  the  basis  that  a  steamship  makes  it,  that  meas- 
urement capacity.  They  had  a  3-cent  basis  on  wheat.  That  was  not 
maintained  very  well.  Sometimes  you  Avould  get  it  and  sometimes 
you  would  not,  and  that  continued  down  until  October  1.  Well, 
when  I  took  the  i^osition  October  1,  I  found  the  rates  somewhat 
demoralized  as  near  as  I  could  find  out.  Of  course  there  were  a  good 
manj^  accusations.  I  put  the  rate  back  to  3  cents.  I  said,  you  have 
established  3  cents;  now  enforce  it  for  everj-one.  That  was  carried 
out  until  November  1.  'j^'he  1st  of  November  the  rate  was  advanced 
on  wheat  to  4  cents.  It  is  customary  to  advance  the  rates  in  the  fall 
toward  the  close  of  navigation,  when  the  grain  had  a  tendency  to  come 
forward  and  fill  up  the  elevators  for  winter  shipment  for  exjjort,  and 
last  year,  if  I  remember  right,  we  had  first  4  cents;  on  the  1st  of  Novem- 
ber I  think  it  was  4^;  then  it  went  to  5,  and  it  continued  at  5  until 
w^e  made  the  oi)en  rate  in  the  spring. 

Mr.  Day.  The  demoralization  of  rates  had  been  pretty  acute  during 
the  summer  preceding,  had  it  not? 

Mr.  Harriott.  Yes,  sir;  the  demoralization  of  rates  had  been 
acute,  and  it  always  has  been  acute  on  that  traffic.  It  is  a  peculiar 
traffic  and  hard  for  the  roads  to  manage.  It  is  either  a  feast  or  a 
famine. 

Mr.  Day.  Briefly,  why? 

Mr.  Harriott.  The  market  conditions  are  such  on  grain  that  no 
one  hardly  can  foresee  the  situation.  Foreign  supply  and  demand, 
of  course,  is  the  basis,  and  it  deiDends  on  crops  in  Argentina  and 
India  and  Australia,  and  probably  wheat  from  California,  as  to 
whether  you  can  sell  at  a  profit  on  the  other  side,  and  then  it  depends 
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on  the  crops  in  this  conntiy  wlietliev  you  hnve  a  large  excess  or 
whether  yon  have  a  very  small  surplus,  and  tlien  the  mouths  vary. 
Some  years  the  roads  have  more  than  tliey  can  do  and  have  to  refuse 
to  take  the  grain.  They  can  not  furnish  the  cars  for  it  or  elevator 
room  for  it.  Then  in  the  fall  it  will  be  the  same  way.  This  fall 
there  has  been  a  falling  off  of  export  all  over  the  United  States  on 
grain,  and  last  fall,  on  the  other  hand,  you  could  hardly  find  enough 
cars  for  export  grain,  lake  and  rail.  That  is  for  the  reason  that  there 
is  a  large  crop  from  Argentina,  which  lias  taken  all  the  Liverpool 
market  on  wheat.  The  onl}"  demand  on  the  other  side  to-day  is  for 
corn  and  some  oats.     Wheat  is  off  entirely. 

Mr.  Day.  When  you  took  hold,  tlie  basis  was  3  cents? 

Mr.  Harriott.  Yes,  sir;  the  basis  was  3  cents. 

Mr.  Day.  Are  there  any  outstanding  contracts  yet? 

Mr.  Harriott.     Not  one ;  they  are  all  cleared  up. 

Mr.  Day.  You  think  all  those  that  tended  to  a  disturbance  are  out 
of  the  way? 

Mr,  Harriott.  I  am  quite  positive  of  that. 

Mr.  Day.  How  long  have  they  been  out? 

Mr.  Harriott.  Practically  since  the  20th  of  October. 

Mr.  Day.  Now,  to  what  basis  did  you  put  a  rate  on  wheat  when 
you  took  hold;  j^ou  said  you  put  it  at  4  or  4^? 

Mr.  Harriott.  No,  sir;  on  the  1st  of  October,  when  I  took  hold, 
the  old  basis  had  not  been  in  force.  I  did  not  think  it  was  fair 
to  make  an  advance.  The  roads  themselves  did  not  think  it  fair 
to  make  an  advance.  They  ought  to  maintain  the  rate  first,  before 
they  make  an  advance,  and  it  was  simply  maintained. 

Mr.  Day.  You  kept  that  on  until  the  1st  of  October? 

Mr.  Harriott.  First  of  November. 

Mr.  Day.  I  mean  November. 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  How  is  it  now?     Are  the  rates  maintained  now  or  not? 

Mr.  Harriott.  Yes,  sir;  they  are. 

Mr.  Day.  You  think  absolutely? 

Mr.  Harriott,  I  know  it.  I  was  not  able  always  to  say  that  as  a 
railroad  man,  but  I  can  say  that  as  a  joint  agent;  I  know  it. 

The  Chairman.  Your  relations  to  these  rates  and  this  traffic  and 
your  knowledge  of  what  is  going  on  are  so  intimate  that  if  the  rates 
were  not  absolutely  maintained  in  all  cases  you  would  know  it? 

Mr.  Harriott.  Mr.  Commissioner,  you  could  not  go  on  that 
exchange  and  cut  the  rate  one-eighth  of  a  cent  that  I  would  not  know 
it  in  twenty-four  hours.  If  they  made  a  rebate  behind  my  back  I 
would  know  it.  You  can  not  do  those  things  with  a  man  in  touch 
with  that  sort  of  traffic  without  he  knows  it. 

Mr.  Day.  Mr.  Harriott,  the  rate  is  now  on  the  basis  of  5  cents,  is 
it  not — wheat? 

Mr.  Harriott.  No,  sir;  4. 

Mr.  Day.  Has  it  been  5  at  all? 

Mr.  Harriott.  Not  this  year,  no,  sir;  it  was  last  year,  but  not  this. 

Mr.  Day.  Does  that  include  everything,  the  grain  in  the  boat  at 
Buffalo  and  alongside  the  ship  in  the  harbor  here? 

Mr.  Harriott.  I  do  not  think  Mr.  Guilford  made  clear  to  you 
yesterday  what  that  covered.  He  said  grain  fi-om  the  boat.  It  does 
not  cover  the  grain  from  the  boat.  The  boat  when  it  comes  alongside 
the  elevator  in  Buffalo  pays  an  elevator  charge  of  $1.25  a  thousand 
bushels.     I  think  that  is  right;  it  may  be  $1.20  or  $1.30,  what  they 
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call  a  shovel  charge.  That  puts  the  grain  out  of  the  boat  into  the 
elevator.  Then  the  boat's  contract  is  complete.  Then  the  charge  of 
4  cents  a  bushel  on  a  busliel  of  wheat  covers  tlie  ten  days'  storage  in 
the  elevator;  it  covers  the  loading,  the  weighing,  the  forwarding  to 
New  York,  the  passage  through  the  elevator  here,  and  the  floatage 
alongside  ship.  In  other  words,  we  take  the  grain  out  of  the  elevator 
and  put  it  into  the  ship  for  4  cents,  paying  the  elevator  charges  at 
both  ends. 

Commissioner  Prouty.  Do  j^ou  mean  into  the  ship  or  alongside  the 
ship? 

Mr.  Harriott.  Alongside  the  ship. 

The  Chairman.  You  do  not  elevate  it  into  the  ship? 

Mr.  Harriott.  Floating  elevators  do  that.     It  is  a  separate  charge. 

The  Chairman.  You  do  not  pay  the  SI. 25  a  thonsand  bushels? 

Mr.  Harriott.  The  lake  boat  pays  the  shovel  charge  of  putting  it 
Into  the  elevator. 

Mr.  Day.  What  is  that  floating  elevator  charge  here  now  on  wheat? 

Mr.  Harriott.  Well,  it  is  pretty  hard  work  for  me  to  tell  yon  that. 
It  is  based  on  1^  cents,  and  various  rebates  paid  off  of  that  covering 
conditions.  They  will  go  to  one  i^lace  for  less  than  another,  and  they 
will  go  to  one  place  for  larger  quantities  than  another. 

Mr.  Day.  You  do  not  have  anything  to  do  with  that? 

Mr.  Harriott.  Not  a  thing  to  do  with  it. 

Mr.  Day.  When  you  advanced  this  rate  from  3  to  4  cents  that  was 
based  on  the  closing  of  navigation? 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  Your  position  is,  as  I  understand  it  f ronj  former  testimony 
of  yours,  that  prior  to  the  close  of  navigation  the  water  transportation 
practically  determines  what  you  can  charge,  does  it  not? 

Mr.  Harriott.  Do  you  mean  the  canal? 

Mr.  Day.  Yes,  sir. 

Mr.  Harriott,  it  has  nothing  to  do  with  it. 

Mr.  Day.  What  was  the  occasion  for  advancing  from  3  to  4  cents? 

Mr.  Harriott.  It  is  customary  to  advance  the  rates  in  the  fall.  As 
a  rule  the  all-rail  rates  advance  in  the  fall;  the  lake  rates  advance  as 
a  rule,  and  the  ocean  rates  also  advance  to  Liverj)ool  and  the  Conti- 
nent. It  has  always  been  the  custom  to  advance  the  rate  in  the  fall, 
covering  November  and  December  shipments,  and  if  there  is  a  large 
run  of  grain  they  will  sometimes  advance  it  in  October. 

Mr.  Day.  W^hen  this  rate  was  changed  from  3  to  4  cents,  who  had 
the  determining  of  that? 

Mr.  Harriott.  Well,  the  committee,  practically.  I  give  them  my 
views  on  it,  but  they  will,  as  a  rule,  determine  that. 

Mr.  Day.  You  express  your  opinion  in  committee? 

Mr.  Harriott.  I  give  my  opinion.  In  this  case  I  consulted  them 
personally.  We  did  not  have  a  meeting.  Some  of  them  were  away. 
We  did  not  have  a  regular  meeting  about  it. 

Mr.  Day.  If  you  decide  that  a  rate  ought  to  be  advanced,  does  that 
govern  the  advance? 

Mr.  Harriott.  I  should  not  say  it  would ;  no,  sir.  Any  member 
would  have  the  right  to  object. 

Mr.  Day.  What  do  you  regard  as  the  central  purpose  or  the  object 
of  this  committee? 

Mr.  Harriott.  The  maintenance  of  rates,  Mr.  Day,  pure  and  simple. 

Mr.  Da\\  Not  to  advance  rates? 

Mr.  Harriott.  No,  sir;  it  is  not  that  at  all.     You  can  not  put  rates 
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np  between  Buffalo  and  New  York.  If  one  man  owned  all  the  rail- 
roads he  could  not  do  that  beyond  a  fair  rate  that  would  give  .you  the 
business,  because  you  would  not  get  it.  Our  competitors  here  in  Mon- 
treal— one  of  the  severest — it  is  Newport  News,  it  is  New  Orleans,  it 
is  all  the  Southern  ports,  and  particularly  so  this  year  because  there  is 
no  wheat  of  any  moment  in  the  Northwest;  it  is  all  in  the  Southwest. 
They  are  all  nearer  to  it  than  we  are. 

Commissioner  Clements.  When  the  basis  was  5  cents  last  year  what 
was  the  actual  rate? 

Mr.  Harriott.  Well,  the  basis  last  year  at  5  cents  was  pretty  fairly 
maintained.  There  were  contracts,  if  I  remember  right,  or  it  was 
claimed  there  were,  at  4f  and  44^,  and  there  was  a  ver^^  large  run  of 
grain,  and  it  soon  filled  the  fellows  up  that  made  these  low  contracts, 
and  the  general  run  of  grain  was  on  a  5-cent  basis. 

Commissioner  Clements.  It  was  generally  maintained?- 

Mr.  Harriott.  Yes,  sir. 

Mr.  Day.  Mr.  Harriott,  you  expressed  the  opinion  that  these  old 
contracts  which  were  the  sore  spot  or  ijart  of  it — ^one  of  the  sore  spots 
in  the  situation  last  summer — are  all  out  of  the  way.  Are  j^ou  clear 
that  they  are  all  out  of  the  way? 

Mr.  Harriott.  I  am  clear  that  they  are  all  out  of  the  way. 

Mr.  Day.  I  will  ask  you  to  state  again,  as  it  slipped  my  memory, 
when  the  last  one  was  disposed  of  or  finally  got  rid  of. 

•  Mr.  Harriott.  Well,  you  understand  I  can  onlj^  tell  you  that 
from  what  I  got.  I  was  in  the  market,  and  it  appeared  to  me  that 
they  were  all  cleaned  up  by  about  the  20th  of  October.  Of  course 
they  came  along  until  the  last  of  the  month;  tliat  is,  the  actual  grain 
itself;  but  I  mean  the  transaction  of  buying  and  selling  was  cleaned 
up  about  the  20th. 

Mr.  Day.  What  was  tlie  lowest  rate  that  the  market  indicated  to 
your  mind,  or  the  lowest  rate  of  which  you  had  actual  knowledge,  if 
there  was  anything  lower  than  the  indication? 

Mr.  Harriott.  I  did  not  have  actual  knowledge.  The  indication 
was  that  it  was  a  basis  of  about  2-^  cents  on  wheat. 

Mr.  Day.  Mr.  Chairman,  I  think  that  is  all  I  wish  to  ask. 

Commissioner  Prouty.  This  grain  that  comes  to  Buffalo  comes 
mostly  from  Chicago  or  Duluth,  does  it  not? 

Mr.  Harriott.  The  shipping  ports  on  the  lake,  as  a  rule,  are  Chi- 
cago, Duluth,  Gladstone,  Milwaukee,  and  Toledo.  This  year  Toledo 
is  a  pretty  heavy  shipi^er  on  account  of  the  corn  in  Ohio. 

Commissioner  Prouty.  When  that  grain  leaves  the  lake  port  for 
Buffalo,  does  the  owner  of  the  grain  usually  know  wliat  the  through 
rate  to  the  seal)oard  would  be? 

Mr.  Harriott.  If  its  destination  is  New  York,  yes.  The  way  that 
is  done  is  this:  There  are  large  houses  in  the  West  who  have  here 
agents.  These  houses  control  elevators  on  various  Western  sj^stems. 
Those  people  sell  to  the  New  York  domestic  man  or  the  exporter  his 
grain  delivered  in  Buffalo,  cost,  freight,  and  insurance,  and  put  into 
elevators,  the  reason  for  that  being  that  the  lake  rate  varies  from  day 
to  day,  and  out  in  the  West  a  man  should  be  right  on  tlie  ground  in 
order  to  make  his  lake  contract  to  Buffalo,  so  that  for  years  the  jirac- 
tice  has  been  for  the  man  liere  to  buy  liis  gi-ain  deliv(M-ed  in  Buffalo 
in  any  elevator  that  he  wants,  and  sometimes  they  say,  well,  any 
elevator  will  do  me,  because,  as  a  rule,  he  knows  the  rate  east  of  Buf- 
falo. Sometimes  when  he  has  a  special  rate  on  a  road  he  designates 
the  road. 
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Commissioner  Prouty.  Now  that  grain  from  Chicago  might  come 
to  the  Atlantic  seaboard  at  several  different  points  and  be  exported 
through  several  different  points.  It  might  come  to  New  York,  Phila- 
delphia, Baltimore,  or  Newport  News? 

Mr.  Harriott.  Hardly  through  Buffalo  to  Newport  News. 

Commissioner  Prouty.  But  from  Chicago? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  And  as  a  matter  of  course  there  is  compe- 
tition in  the  rates  from  Chicago  to  all  those  ports? 

Mr.  Harriott.  Yes,  sir;  there  is. 

Commissioner  Prouty.  It  is  true  that  in  the  summer  time  grain  is 
exported  through  Newport  News  and  Baltimore,  is  it  not? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  And  the  transportation  from  Chicago  then 
is  entirely  by  rail,  is  it  not? 

Mr.  Harriott.  Sometimes  to  Baltimore  it  is  lake  and  rail. 

Commissioner  Prouty.  Through  Erie? 

Mr.  Harriott.  Through  Fairport,  generally,  for  Baltimore. 

Commissioner  Prouty.  What  is  it  that  fixes  the  rate  from  Chicago 
to  the  Atlantic  seaboard?  You  say  if  you  can  maintain  the  rate  from 
Buffalo  to  New  York  you  do  not  find  any  trouble  to  Philadelphia, 
Baltimore,  and  Newport  News.     Why  is  that? 

Mr.  Harriott.  As  a  rule  the  rate  between  Buffalo  and  New  York 
is  always  fixed  on  a  basis  that  is  somewhat  lower  than  the  basis  of 
the  all-rail  rate.  I  do  not  think  there  is  any  rate  in  the  world — I  am 
sure  there  is  not  in  the  United  States — where  the  service  is  as  h)w  as 
between  Buffalo  and  New  York,  as  a  rule. 

Commissioner  Prouty.  But  you  saj^  that  if  you  can  maintain  the 
rail  rate  between  Buffalo  and  New  York  you  do  not  feel  this  competi- 
tion through  other  ports.  Do  you  mean  to  say  that  the  rate  between 
Buffalo  and  New  York  is  the  rate  that  fixes  the  rate  by  all  these  other 
lines? 

Mr.  Harriott.  I  could  hardly  say  that.  You  take  it  from  Chicago 
proper  in  the  summer  time,  or  even  now,  and  there  is  not  very  much 
grain  taken  to  Baltimore  or  Newport  News  from  that  point.  They, 
as  a  rule,  take  their  grain,  say,  from  souther)!  Ohio,  middle  Indiana, 
and  southern  Illinois  and  Kansas.  That  is  the  field.  Of  course  I  do 
not  say  that  sometimes  they  do  not  go  into  Chicago  and  get  grain, 
but  as  a  rule  they  do  not.  They  draw  from  that  stretch  of  country 
back  of  them  where  the  rail  haul  is  shortest.  You  can  see  that  if  you 
wanted  corn  from  southern  Ohio  to  15altimore — for  instance,  take 
Columbus — it  would  be  as  cheap  or  cheaper  to  ship  that  all  rail  on  the 
basis — say  the  rate  is  15  cents;  I  think  that  is  the  basis  now  from 
Columbus;  I  can  not  say  absolutely,  but  put  it  at  15  cents — it  would 
be  cheaper  to  ship  that  grain  direct  to  Baltimore,  or  as  cheap,  as  it 
would  be  to  send  it  up  to  Toledo,  put  it  on  a  boat,  pay  the  inland 
charge  from  Columbus  to  Toledo,  the  boat  from  Toledo  to  Buffalo, 
and  the  rail  from  13uffalo  to  New  York. 

Commissioner  Prouty.  It  really  comes  to  this,  that  in  the  summer 
time  there  is  no  competition  from  Chicago  with  these  rail  lines.  Grain 
from  Chicago  is  practically  all  carried  in  the  summer  time  by  lake 
and  rail. 

Mr.  Harriott.  As  a  rule. 

Commissioner  Prouty.  It  goes  to  some  port  which  it  can  not  reach 
that  way? 

Mr.  Harriott.  Yes,  sir. 
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Commissioner  Prouty.  And  the  bulk  of  it  goes  through  Buffalo? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  So  that  if  you  can  control  the  Buffalo  rate 
you  can  hold  up  these  other  rates'? 

Mr.  Harriott.  To  a  great  extent,  we  can. 

Commissioner  Yeomans.  To  Montreal  the  rate  is  only  4  cents,  is 
it  not,  from  Chicago? 

Mr.  Harriott.  \Ve\l,  the  grand  trunk  roads  have  a  peculiar  way 
of  making  rates.  From  British  America,  a  place  called  Midland,  on 
the  northern  side  of  Lake  Superior  they  make  a  through  rate  as  a  rule 
in  Montreal  by  the  Grand  Trunk,  lake  and  rail,  clear  through  to  the 
other  side  and  give  a  through  bill  of  lading  in  connection  with  certain 
steamers.  They  give  a  through  bill  of  lading,  I  think,  to  London, 
Liverpool,  Hamburg,  Bremen,  etc.,  so  it  is  hard  to  say  what  is  rail 
and  what  is  ocean. 

Commissioner  Yeomans.  They  have  a  rate  as  low  as  -t^  cents  from 
Chicago  to  Montreal? 

Mr.  Harriott,  Yes;  I  think  tliej^  have  had  a  rate  as  low  as  4  cents, 
but  the  rates  the}^  originate  themselves  in  their  own  territory  in  Can- 
ada; they  like  to  make  a  through  rate  clear  through  to  the  other  side. 

The  Chairman.  Well,  in  a  general  way,  of  course,  there  is  competi- 
tion, as  you  say,  by  the  different  routes  and  through  the  different 
ports. 

Mr.  Harriott.  Yes,  sir. 

The  Chairman.  And  even  grain  originating  in  the  territory  which 
you  have  described  would  not  go  all  rail  to  New  York  or  to  a  South- 
ern port  as  against  the  cheaper  way  of  getting  it  through  Toledo  or 
even  Chicago,  part  water? 

Mr.  Harriott.  That  is  right. 

The  Chairman.  Then,  does  this  occur,  that  if  the  rail  charge  from 
Buffalo  to  New  York  is  a  perfectly  fixed  and  certain  quantity,  then 
the  lake  carrier  or  the  initial  rail  carrier  must  make  a  rate  which  will 
enable  the  traffic  to  go  that  way  as  against  the  all-rail  line  the  other 
way? 

Mr.  Harriott.  It  would  govern  somewhat,  of  course,  the  lake  pro- 
portions— in  other  words,  if  grain  was  offering  freely  in  Chicago  and 
the  lake  man  found  that  the  rate  was  cut  east  of  Buffalo,  naturallj^  he 
would  say  that  the  rate  is  down  and  I  guess  I  can  put  mine  up  a  little, 
and  he  would  do  that,  but  the  complaint  has  been  for  years  that  one 
of  the  reasons  rates  were  demoralized  from  Chicago  was  because  the 
rate  was  not  maintained  between  Buffalo  and  New  York. 

The  Chairman.  That  brings  me  to  another  matter  I  wish  to  ask 
you  about.  You  mentioned  in  your  testimony  that  the  lake  rate  was 
more  or  less  fluctuating? 

Mr.  Harriott.  Yes,  sir. 

The  Chairman.  It  occurred  to  me  that  perhaps  the  cause  of  that 
fluctuation  was  the  necessity  of  the  water  carrier  making  a  rate  which, 
added  to  the  fixed  rate  from  Buffalo,  would  control  the  traffic  by  that 
route  as  against  its  going  all  rail. 

Mr.  Harriott.  That,  at  times,  might  have  something  to  do  with  it. 

The  Chairman.  Does  not  that  to  some  extent  determine  the  water 
charge  to  Buffalo? 

Mr.  Harriott.  Somewhat;  but  as  a  rule  competition  in  the  summer 
time  out  of  there  is  either  Montreal  or  sometimes  it  is  Erie.  A  boat 
comes  in  there  to  load.  If  she  is  an  outside  boat — a  boat  that  does 
not  have  a  regular  route — she  takes  whatever  the  market  will  give. 
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Of  course  she  does  not  want  to  go  to  Montreal.  She  may  not  have  the 
right  to  go  in  British  waters.  But  if  there  is  a  boat  there  that  can  go 
to  Monti-eal,  wliy,  what  that  man  says  I  will  take  to  Montreal  for  very 
much  determines  what  the  other  man  can  get  to  Buffalo. 

The  Chairman.  What  I  had  in  mind  was  that  if  the  charge  from 
Buffalo  to  New  York  was  absolutely  certain  and  known  and  unvariable, 
then  the  carriers  west  of  Buffalo  would  be  obliged  to  put  in  rates 
which  would  enable  them  to  get  business? 

Mr.  Harriott.  That  is  right. 

The  Chairman.  They  know  what  it  is  going  to  cost  beyond  Buffalo 
and  they  have  got  to  make  a  rate  to  bring  it  to  Buffalo  that  will  bring 
it  there? 

Mr.  Harriott.  That  is  right.  You  are  perfectly  right.  Another 
thing,  it  removes  any  talk  of  fluctuations  east  of  Buffalo.  That  is 
thrown  out  of  their  calculations. 

The  Chairman.  You  say  that  since  the  1st  of  November  the  rate 
from  Buffalo  to  New  York  has  been  absolutely  maintained,  certain 
and  unvariable? 

Mr.  Harriott.  Yes,  sir. 

The  Chairman.  What  effect  has  that  had,  if  anj^  on  the  mainte- 
nance of  rates  and  the  amount  of  rate  from  Chicago  and  other  points 
west  of  Buffalo,  whether  shipments  b}'  all  rail  or  shipments  part  rail 
and  i)art  water? 

Mr.  Harriott.  Well,  Mr.  Commissioner,  I  do  not  think  the  thing- 
has  been  in  long  enough  to  tell  Avhat  the  effect  that  has  had.  They 
tell  me  that  since  November  1  the  rail  shipment  from  Chicago  is  bet- 
ter than  it  has  been  for  the  whole  prior  part  of  the  year.  That  was 
arrived  at,  I  imagine,  by  their  shutting  off'  some  time  in  October  the 
making  of  anj-  more  contracts  on  the  old  basis,  and  when  they  put  in 
the  new  one  there  was,  of  course,  stuff  billed  in  transit  which  they  had 
to  take  under  the  old  rates;  but  we  have  seen  the  effect  of  it  here  that 
some  all-rail  stuff  has  come  in  here,  especially  oats,  as  against  lake  and 
rail.  That  would  be  j)articularly  true  of  southern  Indiana,  southern 
Ohio,  and  soathern  Illinois,  where  the  traffic  would  haveto  pay  to  get  to 
the  lake  and  then  come  East;  some  of  those  old  rates  would  take  it  all 
rail.  Of  course  there  is  a  large  quantity  of  traffic,  especially  oats  and 
barley,  which  you  can  never  divert  to  the  lake  because  it  is  sold  on 
sample,  sold  by  the  car,  and  I  don't  care  what  assurances  you  give  the 
shii^per  he  would  saj"  you  cheat  him  if  you  ever  put  it  anywhere  near 
an  elevator;  that  he  would  not  get  the  same  grain  as  he  bought. 
That  is  a  pretty  large  business,  what  is  called  ' '  sample  business. "  That 
will  continue,  never  mind  what  lake  and  rail  rates  j'ou  make. 

Commissioner  Prouty.  You  say  that  during  October  j'ou  did  main- 
tain a  basis  of  3  cents? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  Could  you  not  maintain  a  basis  of  4  cents? 

Mr.  Harriott.  I  suppose  it  could  have  been  done,  liut  I  hardly 
think  it  would  have  been  fair. 

Commissioner  Prouty.  Never  mind  the  fairness. 

Mr.  Harriott.  Yes,  sir;  I  think  we  could  maintain  a  basis  of  4 
cents. 

Commissioner  Prouty.  Could  j'ou  maintain  a  basis  of  5  cents? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  Now,  what  limit  is  there  to  the  basis  which 
you  can  maintain? 

Mr.  Harriott.  How  high  a  basis? 
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Commissioner  Prouty.  Yes. 

Mr.  Harriott.  That  would  depend  entirely  on  the  market  and 
the  amount  of  grain  coming  forward. 

Commissioner  Prouty.  That  is  to  say,  the  conditions  aljroad  and 
conditions  of  the  market  at  home  would  determine  how  much  of  a 
rate  you  could  impose? 

Mr.  Harriott.  Yes,  sii-. 

Commissioner  Prouty.  It  would  not  be  competition  between  rail- 
roads, but  competition  of  markets? 

Mr.  Harriott.  Competition  of  markets. 

The  Chairman.  Is  there  any  further  statement  you  desire  to  make 
in  reference  to  this  matter? 

Mr.  Harriott.  Well,  I  do  not  think  there  is  anything,  Mr.  Com- 
missioner. I  think  I  have  given  you  everj^thing  I  know  that  is  of 
interest  to  you. 

The  Chairman.  We  have  in  mind  to  make  an  investigation  of  the 
methods  and  practices  and  of  the  rates  connected  with  the  movement 
of  grain  from  tlie  points  of  origin  through  to  the  Eastern  seaboard, 
whether  for  domestic  use  or  exjiort,  and  especially  the  elevator 
practices  and  charges,  not  so  much  at  Buffalo  perhaps  as  farther 
west,  and  our  purpose  in  taking  up  the  investigation  here  was  simply 
because  we  happened  to  be  here,  and  in  order  to  make  a  complete 
disclosure  of  the  whole  system  we  thought  we  would  ask  you  and  Mr. 
Guilford  a  few  questions.  So  if  anything  in  connection  with  the 
movement  of  grain  and  the  elevator  charges  or  practices,  either 
within  the  territory  with  which  jon  are  familiar  or  farther  Avest, 
occurs  to  you  as  desirable  to-be  mentioned,  we  would  be  glad  to  hear 
what  you  have  to  say  about  it. 

Mr.  Harriott.  Well,  so  far  as  the  elevator  question  down  here  is 
concerned,  there  are  three  trunk  lines  that  have  elevators — oiie  is  the 
NcAv  York  Central,  which  owns  its  own  elevator;  the  other  is  the  West 
Shore,  which  owns  its  elevator;  the  Erie  Elevator  is  not  owned  by  it, 
but  tliey  hold  a  contract  from  the  Erie  road  wherebj^  they  agree  to 
give  the  elevator  all  grain  for  lighterage  that  comes  over  their  road 
that  has  to  pass  through  the  elevator.  Of  course  there  is  track 
delivery — grain,  oats,  or  barley  shipped  in  sample  cars  that  they  will 
not  let  go  near  an  elevator,  and  that,  of  course,  is  free  from  the  con- 
tract with  the  Erie  Elevator.  Now,  the  practice  here,  I  tliink,  is 
about  uniform.  They  simpl}^  take  the  gi-ain  and  put  it  afloat  and 
deliver  it  witliin  the  lighterage  limits,  and  that  is  covered  in  the  rate, 
and,  of  course,  the  charge  for  lighterage  is  paid  by  the  road.  It 
makes  a  contract  for  lighterage  delivery.  It  must  perform  that  con- 
tract. It  is  generally  in  lots  of  8,000  bushels,  what  is  known  as  a 
"load."  That  is  theway  tlie  exporter  buys  and  sells,  on  so  many  loads; 
that  is,  <s,000  bushels.  Now,  the  order  goes.  The  lighler  is  insured 
b}^  the  road.  If  it  is  Canadian  gi-ain  passing  tlirough  here  it  is  put 
into  a  bonded  boat  and  all  arrangements  are  carried  out  by  the  road 
in  that  way.  So  you  can  see  there  is  a  prettj'  heavy  expense  in 
handling  this  traffic  here.  Now,  at  Buffalo,  on  the  other  hand,  the 
railroads  there  take  grain  into  any  of  the  elevators  in  that  association, 
and,  of  course,  some  of  them  do  not  want  to  go  to  certain  elevators, 
because  there  is  a  heavy  toll.  For  instance,  the  Erie  would  not  want 
to  go  to  an  elevator  on  the  New  York  Central  and  i)ay  a  heavy  track- 
age, and  that,  I  think,  was  the  fundamental  reason  why  tlie  associa- 
tion was  formed.  It  was  formed  for  tlve  purpose  of  giving  wluit  is 
known  as  the  "  freedom  of  the  port"  to  a  vessel.     When  a  vessel  could 
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not  go  to  one  elevator  slie  would  go  to  another,  and  the  old  troubles 
that  we  had  in  former  years  where  demurrages  would  accrue  on  a 
vessel — as  a  general  thing  the  shipper  would  l)eat  the  vessel  out  of 
it — but  it  was  a  hardship,  and  frequentlj^  resulted  in  advancing  the 
lake  rates  unreasonalily,  because  a  man  had  to  take  a  risk.  As  a 
rule  in  business  if  you  have  to  take  a  risk  you  want  the  other  man  to 
pay  for  it,  and  tliere  is  no  trouble  now  so  long  as  there  is  any  elevator; 
we  can  take  grain  in  and  the  fellow  does  not  i:)ay  any  demurrage. 

The  Chairman.  Does  that  mean  that  the  arrangement  with  the  asso- 
ciation of  elevators  at  Buffalo  has  had  the  effect  of  reducing  the  lake 
rates? 

Mr.  Harriott.  I  am  sure  of  it.  I  do  not  think  to-day  that  if  you 
were  to  go  under  the  old  rule  and  let  every  elevator  run  along  there 
on  his  own  hook — I  do  not  know  how  you  would  get  along.  If  you 
take  a  number  of  those  boats  and  let  them  contract  that  they  have  to 
go  to  the  one  elevator,  you  can  see  where  they  would  be.  The  eleva- 
tor would  not  hold  all  the  cargoes.  It  is  a  wonderful  thing  to  see  the 
way  they  handle  it  now.  They  bring  a  vessel  down  from  Dulutli  with 
flaxseed,  barley,  and  oats,  all  in  the  same  cargo.  That  used  to  be 
unheard  of.  They  liave  holds  now  divided  tip  so  as  to  take  all  of 
these  different  kinds  of  grain.  That  is  something  new.  They  now 
have  them  divided  so  as  to  bring  a  number  of  kinds  of  grain  in  the 
same  vessel.  Then,  the  larger  the  vessel,  the  lower  the  rate.  That  is 
true  on  the  lake  and  ocean.  But  when  they  get  to  Buffalo  they  must 
have  the  freedom  of  the  port  if  they  must  get  dispatch,  and  no  vessel 
with  a  chance  of  laying  a  week  or  ten  days  at  Buffalo  would  take  that 
risk  at  1^  cents.  She  says,  "If  I  can  not  get  2  or  2^  cents,  I  will  not 
go  there."     They  want  somebody  to  insure  them  and  pa}'  the  risk. 

The  Chairman.  Has  the  maintenance  of  rates  had  any  effect  in 
diverting  the  traffic  for  export  from  the  port  of  New  York  to  other 
ports'? 

Mr.  Harriott.  I  have  not  seen  it  so  far  in  October.  I  can  not  tell  you 
about  November  yet.  It  has  not  in  November  up  to  this  time.  The 
export  demand  has  fallen  off  quite  severely  within  the  last  three 
weeks.  You  see  we  have  got  a  boom  on  and  the  farmer  has  put  up  the 
price  of  corn,  and  the  other  holders  have  put  up  the  price  of  corn,  and 
everything  is  based  on  new  corn.  It  has  hardly  had  a  trial  yet  as  to 
its  grade,  but  I  think  it  will  be  very  good  and  a  large  crop.  Wheat, 
unfortunatel}^,  we  are  very  short  in  the  Northwest,  and  the  Kansas 
crop  has  been  pretty  well  shipped  out.  Then  its  prices  are  higher 
compared  with  Argentine  wheat,  which  has  been  selling  very  low  in 
Europe. 

Commissioner  Prouty.  Does  not  the  canal  between  Buffalo  and 
New  York  limit  the  rail  price? 

Mr.  Harriott.  No,  sir;  it  has  always  been  the  habit  of  the  roads 
to  make  the  rate,  and  the  canal  comes  in  and  follows  them.  Lately 
the  canal  has  had  a  very  uniform  rate,  about  one-fourth  and  some- 
times only  one-eighth  of  a  cent  a  bushel  below  the  rail. 

Commissioner  Prouty.  If  you  advance  j^our  rate,  they  advance 
theirs? 

Mr.  Harriott.  Indeed  they  would ;  yes,  sir. 

Commissioner  Clements.  Has  there  been  an  advance  in  the  grain 
rate  from  Chicago  and  other  Atlantic  seaboard  points  this  fall? 

Mr.  Harriott.  Yes,  sir;  there  was  an  advance  on  November  1.  I 
think  the  basis  now  is  20  cents  domestic  and  17^  cents  export. 

Commissioner  Clements.  What  was  that  advance? 
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Mr,  Harriott.  I  think  it  was  2|  cents,  if  I  remember  right. 

Commissioner  Clements.  Was  there  any  conference  between  the 
trunk  lines  you  represent  and  the  lines  leading  to  these  other  ports 
about  this  advance  made? 

Mr.  Harriott.  I  do  not  think  there  was  any  conference  at  all 
between  the  trunk  lines.  I  could  not  give  that  assurance,  but  I  am 
quite  positive  of  it,  because  the  Central  Freight  Association  have  a 
perfect  right  to  make  advances  without  any  conference  whatever  with 
the  trunk-line  roads.  They  alwaj^s  exercised  that  in  the  past,  and  I 
suppose  they  do  now. 

Commissioner  Clements.  They  made  their  advance  after  you  made 
yours? 

Mr.  Harriott.  No;  they  made  their  advance  before  we  made  ours. 
Our  ex-lake  from  Buffalo  was  not  determined  to  go  in  until  about 
seven  or  eight  days,  I  think,  before  the  1st,  and  they  notified  us,  I 
think,  about  the  loth,  that  they  were  going  to  make  an  advance  on 
the  1st.  The  rates  went  in  the  same  date,  but  they  made  up  their 
minds,  I  think,  the  loth. 

Commissioner  Clements.  How  did  they  notify  you? 

Mr.  Harriott.  We  know  it  by  tlie  tariffs.  I  saw  the  notice  in  the 
paper.     That  is  the  way  I  got  it. 

Mr.  Day.  What  elevator  does  the  Erie  Road  control  or  own  at 
Buffalo? 

Mr.  Harriott.   Well,  they  own  their  own  elevator. 

Mr.  Day.  What  is  the  name  of  it? 

Mr.  Harriott.  I  do  not  remember  now.  I  think  they  call  it  the 
Erie  elevator. 

Mr.  Day.  Is  it  on  any  other  track  than  tlie  Erie  track? 

Mr.  Harriott.  No ;  it  is  on  the  Erie. 

Mr.  Day.  Is  it  accessible  to  any  other  road? 

Mr.  Harriott.  None.  Nobody  can  get  into  it  except  on  the  Erie 
rails. 

Mr.  Day.  Does  not  the  Buffalo  Creek  Railway  reach  the  Erie 
elevator? 

Mr.  Harriott.  No;  I  am  quite  certain  they  do  not. 

Mr.  Day.  There  is  no  other  elevator  the  Erie  controls  there? 

Mr.  Harriott.  None  that  I  know  of. 

Mr.  Day.  The  elevators  are  in  this  association? 

Mr.  Harriott.  I  could  not  say.  I  think  everything  except  what 
are  known  as  canal  elevators  are.  They  distinguish  them  up  there 
by  calling  them  canal  elevators  and  rail  elevators,  and  I  think  they 
are  all  in  exceiDt  the  canal  elevators  and  the  Kellogg  one.  His  busi- 
ness is  flaxseed. 

Mr.  Day.  The  Kellogg  elevator  is  not  a  canal  elevator,  is  it? 

Mr.  Harriott.  I  think  it  is  rjiil  and  canal,  both. 

Mr.  Day.  How  does  the  Erie  road  reach  these  other  elevators  in  the 
association  from  which  j-ou  take  grain? 

Mr.  Harriott.  They  generally  go  over  the  Buffalo  Creek  road. 
They  have  a  connection  outside  their  main  stations  with  the  Buffalo 
Creek.  The  New  York  Central  have  a  connect  ion  wil  h  them,  the  West 
Shore,  Ihe  Lehigh  Valley,  and  the  Ei-ie  have  a  connection  with  them. 

Mr.  Day.  These  various  ti-unk  linos  reach  other  elevators  than  tlie 
elevator  which  the  respective  line  owns  by  way  of  the  Buffalo  Creek 
road? 

Mr.  Harriott.  Yes,  sir;  thej'  can  if  they  want  to  go  on  that  track. 

Mr.  Day.  Have  the  Erie  Comi)any  a  contract  with  this  Western  Ele- 
vator Association? 
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Mr.  Harriott.  I  would  not  like  to  go  into  that.  I  am  not  an  officer 
of  the  Erie. 

Mr.  Day.  I  am  asking  you  if  they  had  a  contract? 

Mr.  Harriott.  They  niight  think  I  had  gone  beyond  my  prerogative 
in  testifying  about  Erie  matters.  I  think  you  can  get  that  freely  from 
the  Erie  road.  I  would  not  like  to  go  into  that.  I  feel  rather  delicate 
about  it. 

Mr.  Day.  You  spoke  of  it  voluntarily. 

Mr.  Harriott.  I  spok,e  to  you  about  the  general  practice,  not  of 
any  particular  road — the  general  practice  in  handling  grain  through 
the  Buffalo  elevators — because  I  have  known  of  the  troubles  in  Buffalo 
for  years,  and  I  have  had  some  friends  in  the  lake  trade  who  thought 
that  the  rail  people  were  pirates  and  all  that,  because  they  would 
give  no  chance  to  the  vessel  man  to  get  from  under  these  terrible 
delays  in  15uffalo  until  it  got  to  be  a  crying  abuse,  and  I  think  it  had 
a  great  deal  to  do  with  forming  an  association  on  the  lake  called  the 
American  Vessels  Association,  or  something  of  that  kind.  They  look 
for  redress  in  law,  etc.,  on  account  of  these  heavy  delays. 

Mr.  Day.  You  spoke  of  one  of  the  reasons  for  the  organization  of 
this  Western  Elevator  Association  was  because  of  the  greater  con- 
venience of  reaching  those  elevators  than  outside  elevators.  Now,  I 
understand  you  to  say  that  all  the  elevators  except  the  one  situated 
on  the  Erie  road— that  the  Erie  took  grain  from — were  on  this  Buffalo 
Creek  Railway.     You  reach  them  by" way  of  the  Buffalo  Creek  road? 

Mr.  Harriott.  I  do  not  say  that  because  I  do  not  know;  but  I  know 
they  can  get  to  any  elevator  on  the  Buffalo  Creek  by  paying  the  Buf- 
falo Creek  charge. 

Mr.  Day.  Are  the  charges  of  the  Buffalo  Creek  to  these  elevators 
uniform? 

Mr.  Harriott.  I  think  they  have  a  switching  charge  from  the  vari- 
ous other  railroads.  They  do  not  make  it  with  the  elevators,  as  I 
understand  it;  but  whether  the  New  York  Central  pays  the  same  as 
the  Erie  I  do  not  know. 

Mr.  Day.  Is  it  not  a  fact  that  the  Erie  Railroad  paid  the  Buffalo 
Creek  Railway  Company  for  sAvitching  charges  to  the  elevators  which 
you  reach  the  same  amount  in  each  instance — it  was  neither  greater 
nor  less  to  one  elevator  than  to  another? 

Mr.  Harriott.  I  think  that  is  right. 

Mr.  Day.  So  far  as  the  money  burden  is  concerned  of  reaching  one 
elevator  rather  than  another  it  was  uniform — the  price  was  uniform. 

Mr.  Harriott.  That  is  right,  I  think.  I  do  not  think  there  is  any 
elevator  on  the  Buffalo  Creek  road  that  I  ever  heard  of  where  the 
'Charge  is  greater  to  one  elevator  than  another. 

Mr.  Day.  Then,  what  greater  convenience  was  it  to  the  Erie  road  to 
get  grain  or  to  reach  elevators  in  this  \Vestern  Association  that  are 
on  the  Buffalo  Creek  road  than  to  reach  the  elevators  on  the  Buffalo 
Creek  that  were  not  in  the  Western  Association  if  the  switching 
charge  was  the  same  whether  they  were  in  the  association  or  out  of 
the  association  and  both  on  the  same  switching  railroad — what  greater 
convenience  was  it  to  the  Erie  road? 

Mr.  Harriott.  I  do  not  know  as  there  was  any  convenience. 

Commissioner  Clements.  What  information  or  knowledge  have  you 
about  the  maintenance  of  rates  by  roads  leading  to  other  ports  from 
the  West — New^jort  News,  Baltimore,  etc.? 

Mr.  Harriott.  As  I  said,  I  think  the  present  rates  are  pretty  well 
maintained.     Of  course  I  hear  complaints  once  in  a  while  from  a  ship- 
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per  or  exporter  that  somethino;  is  sold  here  or  there  at  a  lower  price, 
and  it  must  be  on  account  of  freight  rates.  While  I  have  no  way  of 
remedj'ing  these  things,  if  I  know  anyone  in  tlie  Trunk  Line  Asso- 
ciation in  connection  with  that  I  take  it  up  at  once. 

Commissioner  Clements.  Tnnderstand  that.  I  do  not  suppose  you 
had  anj^  specific  knowledge  about  that  matter? 

Mr.  Harriott.  I  would  use  my  influence  to  maintain  tliem. 

Commissioner  Clements.  And  that  applies  to  the  increased  rate 
now  in  force? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Clements.  Now^,  suppose  that  in  the  absence  of  the 
organization  over  which  you  preside,  of  which  you  are  chairman,  and 
the  contract  for  the  division  of  the  business  from  Buffalo  to  this  point 
and  neighboring  points,  the  rates  here  had  remained  as  they  were — 
and  you  have  stated,  as  well  as  Mr.  Guilford,  that  it  got  down  as  low 
as  2^  cents — would  it  have  been  possible  for  these  other  roads  leading 
to  Newport  News,  Baltimore,  and  other  places  to  increase  their  rates 
and  maintain  their  rates? 

Mr.  Harriott.  I  do  not  think  it  would  until  this  other  route  was 
filled  up. 

Commissioner  Clements.  That  is  all. 

The  Chairman.  If  there  are  no  other  questions  to  be  asked  Mr. 
Harriott  he  will  be  excused. 

Witness  was  excused. 

The  Chairman.  The  hearing  of  this  matter  at  this  place  is  con- 
cluded. 

At  12  o'clock  m.  the  Commission  adjourned. 


At  a  general  session  of  the  Interstate  Commerce  Commission,  held 
at  its  office  in  Washington,  D.  C,  on  the  2(3th  day  of  November,  A,  D, 
1900. 

Present:  Hon.  Martin  A.  Knapp,  chairman,  Hon.  Jiidson  C.  Clem- 
ents, Hon.  James  D.  Yeomans,  and  Hon.  Charles  A.  Prouty,  Com- 
missioners. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CAERIED 
FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN  DESTI- 
NATIONS. 

Ordered,  That  this  matter  be,  and  is  hereb}^  assigned  for  hearing  at 
Federal  Building,  Boston,  Mass.,  December  3, 1900,  at  2  o'clock,  p.  m. 

No.  588. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING,  AND  STORAGE  OF  GRAIN  CARRIED  FROM  WESTERN 
POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN  DESTINATIONS, 

Testimony  taken  at  Boston,  Mass.,  December  3,  1900,  before  Prouty, 

commissioner. 

John  Bingham,  sworn: 

Q.  (By  Mr.  Marchand.  )  Mr.  Bingham,  will  you  give  us  your  name 
and  occupation,  please? — A.  John  Bingham;  grain  broker  and  for- 
warding agent. 

Q.  Did  you  on  or  about  the  loth  day  of  July,  1900,  negotiate  a  rate 
for  the  transportation  of  grain  then  in  an  elevator  at  Buffalo  for 
deliverj^  at  Boston  or  for  export? — A.  Yes;  but  not  exactly  as  j'ou 
say.  I  engaged  some  grain  which  I  thought  was  in  a  lake  vessel  at 
Buffalo,  not  in  an  elevator. 

Q.  Now,  you  made  an  engagement  for  the  transportation  of  that 
grain  from  what  point  to  what  point? — A.  From  Buffalo  to  Liverpool, 
I  think  it  was. 

Q.  Over  what  lines  or  line,  Mr.  Bingham? — A.  Over  the  New  York 
Central  and  Boston  and  Albany. 

Q.  And  what  water  line? — A.  A  steamship  line;  I  can  not  tell  you; 
I  forget  now.  It  is  a  regular  steamship  line;  I  could  not  say  which 
the  line  was;  a  regular  steamship  line. 

Q.  With  whom  did  you  make  the  contract  for  the  rate? — A.  With 
Mr.  Biscoe. 

Q.  Who  is  Biscoe;  give  his  initials? — A.  H.  M. 

Q.  What  is  his  official  designation? — A.  He  is  foreign  freight  agent 
of  the  Boston  and  Albany  Railroad. 

Q.  Does  he  represent  any  other  line  or  lines  here? — A.  In  connec- 
tion with  the  New  York  Central. 
30 
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Q.  What  was  the  rate  named  in  yonr  contract  for  the  transportation 
of  the  grain?- — A.  Seven  and  three-(juarters  cents  at  and  east  of  I3nffalo. 

Q.  (By  the  Commissioner.)  A  bnshelV — A.  Yes. 

Q.  And  that  is  7f  cents  a  busliel  to  Liverxjool? — A.  Yes,  sir;  7f  cents 
at  and  east  of  Buffalo  to  Liverpool. 

Q.  (By  Mr.  Marchand.)  What  portion  of  that  was  ocean  rate,  Mr. 
BinghamV — A.  That  I  am  not  prepared  to  say,  because  I  made  tlie 
freight  engagement  with  the  foreign  freight  agent  of  the  Boston  and 
Albany  road  to  give  me  the  tlii-ough  rate. 

Q.  The  Boston  and  Albany  agent,  Mr.  Biscoe,  made  a  llirough  rate? — 
A.  JMade  a  through  rate. 

Q.  Now,  Mas  that  contract  carried  out? — A.  No;  there  was  a  hitch 
in  it. 

Q.  Do  you  know  why  it  was  not  carried  out? — A.  Because  the  grain 
was  in  an  elevator  which  the  railroads  would  not  accept  grain  from. 

Q.  Do  yon  know  the  name  of  the  elevator? — A.  Kellogg. 

Q.  Where  is  that  elevator  located? — A.  Buffalo. 

Q.  Now,  in  order  to  refresh  your  memory,  Mr.  Bingham,  I  will  show 
you  some  telegrams  and  also  a  letter.     Just  glance  over  them. 

(Witness  being  shown  Exhibit  1,  which  is  a  telegram  dated  Boston, 
July  17,  1900,  addressed  to  Thorburn,  Chicago,  and  signed  John  Bing- 
ham; also  telegram  marked  "Exhibit  2,"  dated  Boston,  July  14,  1900, 
addressed  to  Thorburn,  Chicago,  and  signed  by  John  Bingham;  also 
telegram  marked  "Exhibit  3,"  dated  July  13, 1900,  addressed  to  Wait, 
Thorburn  &  Co.,  and  signed  John  Bingham;  also  telegi-am  marked 
"Exhibit  4,"  dated  July  13,  1900,  addressed  to  Thorburn,  Chicago, 
signed  b}^  John  Bingham;  also  letter  marked  "Exhibit  5,"  dated  July 
17,  1900,  addressed  to  Mr.  John  Bingham,  Boston,  and  signed  by  H. 
M.  Biscoe,  F.  F.  A.) 

You  identify  these  telegrams  as  having  been  sent  b}^  3'ou? — A.  Yes, 
sir;  I  remember  those;  yes,  sir. 

Q.  And  the  letter  as  having  been  received  by  you? — A,  Yes,  sir;  I 
received  that. 

Q.  Now,  Mr.  Bingham,  you  were  going  on  to  say  why  the  contract 
was  not  carried  out  for  the  movement  of  this  grain  over  the  New  York 
Central  and  Boston  and  Albany? — A.  The  Boston  and  Albany  agent 
told  us  that  he  was  informed  by  the  New  York  Central  road  that  they 
would  not  take  anj^  grain  from  the  Kellogg  elevator;  his  instructions 
were  not  to  take  grain  from  the  Kellogg  elevator. 

Q.  Did  you  ever  negotiate  a  rate  for  the  same  firm — that  is,  Wait, 
Thorburn  &  Co. — to  Boston  prior  to  this  contract? — A.  Oh,  several 
times;  yes. 

Q.  Was  the  grain  at  any  of  the  times  you  have  in  mind  in  the  Kel- 
logg elevator? — A.  I  don't  remember  ever  having  made  a  contract  for 
grain  to  come  from  the  Kellogg  elevator  previous  at  all. 

Q.  Had  Mr.  Biscoe  or  any  other  representative  of  the  lines  you  have 
named  refused  to  take  grain  which  was  in  the  Kellogg  elevator  at 
Buffalo? — A.  They  told  me  they  did  not  want  grain  fi-om  tlu^  Kellogg 
elevator.  The  New  York  Central  did  not  Avant  it,  and  they  would  not 
carry  it. 

Q.  Had  they  ever  refused  to  take  it  before  this  refusal? — A.  I  never 
had  a  chance  to  offer  them  any. 

Q.  Yes.  Now,  when  yon  make  a  rate  for  your  clients  for  grain 
which  is  in  an  elevator  at  Buffalo  for  delivery  at  Liverpool,  do  you 
negotiate  the  entire  rate,  or  do  you  take  the  inland  rate  and  add  it  to 
the  ocean  rate? — A,  In  this  particular  case  the  agent  made  through 


32  GRAIN    AND    GR\IN    PRODUCTS 

rates.  Mr.  Biscoe  made  the  through  rate — that  is,  he  gave  nie  a  rate 
at  and  east  of  Buffalo  to  Liverpool. 

Q.  Do  you  remember  what  the  published  tariff  was  at  the  time  of 
the  movement  of  this  grain? — A.  I  am  not  sure  of  it.  I  do  not  think 
there  was  any. 

Q.  Do  you  know  how  this  grain  moved  after  the  refusal  of  the  New 
York  Central  and  Boston  and  Albany  to  transi)ort  it? — A.  I  do  not 
know  where  it  went  to  after  that. 

Q.  That  ended  your  connection  with  the  matter? — A.  That  ended 
m}^  connection  with  it.  No;  it  did  not  end  my  connection;  I  asked 
them  aliout  it  afterwards. 

Mr.  March  AND.  That  is  all  I  thiuk  of,  Mr.  Bingham. 

Q.  (By  the  Commissioner.  )  You  sa}'  j' on  are  a  forwarding  agent? — 
A.  Yes. 

Q.  Wliat  do  you  mean  by  that? — A.  I  represent  shipi^ers  in  the 
West,  or  New  York,  and  look  after  the  grain  when  it  gets  here,  or  to 
negotiate  ocean  freights  from  Buffalo  to  foreign  iwrts,  or  to  take  ocean 
freights,  as  the  case  ma}'  be,  for  grain  from  Boston  to  foreign  ports. 

Q.  Do  you  have  an}- thing  to  do  with  other  kind  of  traffic  except 
grain? — A.  No;  not  at  present. 

Q.  If  the  owner  of  grain  living  anywhere  wants  to  get  a  rate  for 
the  port  of  Boston,  he  sends  to  you  and  lets  you  negotiate  the  rate  for 
him? — A.  The  people  I  rejDresent  want  to  know  what  rates  I  can  get 
from  Boston  to  Liverpool,  or  any  other  foreign  i3ort  for  them. 

Q.  Do  you  represent  particular  persons,  or  do  you  represent  any- 
body that  comes  along? — A.  Well,  I  represent  any  person  that  comes 
along,  but  I  have  my  ijarticular  firms  to  a  large  extent. 

Q.  And  are  you  paid  for  that  a  brokerage  fee? — A.  Paid  a  broker- 
age fee;  j^es. 

Q.  B3"  the  shippers  of  the  grain  or  the  railroad  compau}^? — A.  The 
shippers  of  the  grain. 

Q.  Do  }^ou  negotiate  any  rates  from  Chicago  abroad? — A.  No,  sir. 

Q.  You  do  not  go  west  of  Buffalo? — A.  No;  I  do  not  go  west  of 
Buffalo. 

Q.  Supposing  you  wanted  to  engage  a  rate  from  Buffalo  to  Liver- 
pool, how  would  you  go  about  it? — A.  I  would  go  to  the  foreign  freight 
agent  here. 

Q.  And  ask  him  what  his  rate  was? — A.  Yes. 

Q.  Does  he  usually  name  a  through  rate  f  roui  Buffalo  to  Liverpool, 
or  give  j'ou  a  rate  to  Boston  and  let  you  get  your  own  rate  to  Liver- 
pool?— A.   Sometimes  one  and  sometimes  the  other. 

Q.  Does  he  always  make  the  same  rate  to  Boston,  or  does  that  rate 
vary  from  Buffalo  to  Boston? — A.  It  varies,  as  the  tariff  is  changed. 

Q.  Do  you  understand  the  rate  he  named  you  would  be  the  tariff 
rate  from  Buffalo  to  Boston? — A.  Presumably  so. 

Q.  Now,  they  have  tAvo  tariffs,  one  for  domestic  and  one  for  export. 
Which  tariff  do  you  have  to  deal  with? — A.  It  would  be  the  export 
tariff;  I  am  only  in  the  export  business. 

Q.  But  sometimes  he  names  you  a  rate  through  to  Liverj)ool? — 
A.  Yes. 

Q.  Do  jT^ou  understand  that  the  Boston  and  Albany  are  interested 
in  any  line  of  steamships  that  run  from  Boston  to  Liverpool? — A.  Not 
at  all,  1  think. 

Q.  Do  you  not  negotiate  rates  over  other  lines  than  the  Boston  and 
Albany? — A.  I  negotiate  rates  over  all  the  lines. 
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Q.  What  Other  lines  from  here?— A.  Principally  two  lines,  the  Bos- 
ton and  Albany  and  the  Uoston  and  Maine. 

Q.  That  is,  the  Fitchburi-V— A.  The  Fitchburg,  wliich  is  now  con- 
trolled by  the  Boston  and  Maine  and  the  New  York  Central. 

Q.   It  used  to  be  tlic  Fitchl)ur<'-  and  Boston  and  Albany?— A.   Yes,  sir. 

Q.   Does  the  Xe  w  I  la  ven  carry  any  of  t  hat  thr()Ui>h  business? — A.  No. 

(I  And  the  Boston  and  xMaine  and  the  Grand  Trunk— do  they  go 
to  Buffalo  and  carry  any  grain  tlirough  to  Boston? — A.  I  think  not. 
The  Canadian  Pacific  brings  down  grain  from  Puget  Sound. 

Q.  Do  you  negotiate  rates  from  Paget  Sound  through,  sometimes? — 
A.  I  have  not;  that  rate  is  made  in  the  West. 

Q.  Was  the  rate  by  the  Fitchburg  and  lioston  and  Albany  from 
Buffalo  to  Liverpool  always  the  same,  or  does  it  differ  according  to  the 
different  lines? — A.  It  is  supposed  to  be  the  same  always. 

(2.   What  determines  the  ocean  rate? — A.  The  supply  and  demand. 

Q.  If  you  wanted  an  ocean  rate  to  whom  do  you  apply? — A.  The 
agent  of  the  steamship  line  in  Boston. 

"Q.  'How  long  in  advance  can  you  engage  those  rates? — A.  All  the 
way  from  one  month  to  three. 

Q.  And  how  long  in  advance  do  you  usually  engage  them?— A.  Oh, 
about  the  same  time;  sometimes  one  month  and  sometimes  three. 

Q.  Do  you  know  anything  about  how  many  bushels  of  grain  you 
sent  al>road  last  year?— A.  I  am  in  the  brokerage  business,  you  know. 

Q.  I  understand;  but  how  many  bushels  have  you  negotiated  a 
rate  for?— A.  I  should  say,  as  a  rough  guess,  about  a  million  and  a 
half. 

Q.  Who  is  the  foreign  freight  agent  of  the  P'itchburg  Road — who 
has  been?— A.  Shattuck— E.  Shattuck,  jr.  I  do  not  think  he  has  any 
other  initial. 

Q.  Do  you  know  what  tlie  tariff"  rate  from  Buffalo  to  Boston  is  for 
export  to-day? — A.   Four  and  one-half  cents  for  wheat. 

Q.  What  has  it  been  this  last  summer? — A.  It  has  been  four  cents 
and  a  half,  and  less  than  that. 

Q.  Is  the  tariff  rate  from  ]3uffalo  to  Boston  the  same  as  from  Buf- 
falo to  New  York? — A.  It  is  supposed  to  be. 

Q.  We  took  some  testimony  over  in  New  York  the  other  day  in 
which  it  was  said  that  this  last  summer,  until  the  1st  of  November, 
the  tariff  rate  on  wheat  from  Buffalo  to  New  York  had  been  3  cents; 
has  that  been  the  tariff  rate  to  Boston  this  last  summer?— A.  Well,  I 
do  not  think  as  low  as  3  cents  has  been  accepted. 

Q.  It  was  said  over  there  that  until  October  1st  the  tariff  rate 
between  Buffalo  and  New  York  was  not  very  well  maintained.  How 
has  that  been  in  Boston? — A.  Well,  they  practically  had  no  tariff  rate. 

C^.  If  you  wanted  a  ]-ate  you  would  find  out  wluit  you  could  get? — 
A.  Yes. 

Q.  How  has  it  been  since  October  1st  in  Boston? — A.  Well,  very 
firm  lately. 

Q.  Well,  the  testimcjuy  tlu-i-e  was  that,  owing  to  the  operations  of 
the  New  Yoi-k  and  iiuffalo  grain  pool,  Die  rate  from  Buffalo  to  New 
York  had  been  the  same;  that  tliey  had  since  October  1  absolutely 
maintained  that  I'ate,  and  you  think  the  rates  to  Boston  have  been 
firmer  since  tlutt  time  than  before? — A.   I  think  so;  decidedly. 

The  Commissioner.  That  is  all. 

Mr.  Marchand.  I  would  like  to  ask  him  one  or  two  ([uestions,  Mr. 
Commissioner. 
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Q.  (Bj"  Mr.  Marchand.)  What  is  the  current  rate  on  wheat  to  Liver- 
pool from  Boston  now? — A.  To-day? 

Q.   Yes. — A.  Two  pence  and  a  farthing. 

Q.  (By  the  Commissioner.)  How  many  cents  does  that  correspond 
to? — A.  Well,  about  4^,  practical!}^ — a  fraction  over  that. 

Q.  That  is  the  ocean  rate  from  here  to  Liverpool? — A.  Yes.  Two 
and  a  quarter  pence  is  the  ocean  rate  on  wheat,  which  wo\ild  be  4.73 
cents. 

Q.  (By  Mr.  Marchand.)  Is  that  a  hundred  or  a  bushel? — A.  Sixty 
pounds. 


At  a  general  session  of  the  Interstate  Commerce  Commission,  held 
at  its  office  in  AVashington,  D.  C,  on  the  4th  day  of  February,  A.  I). 
1!»01. 

Present:  Hon.  Martin  A.  Knapp,  chairman;  flon.  Judson  C.  Clem- 
ents, Hon.  James  D.  Yeomans,  Hon.  Charles  A.  Prouty,  Hon.  Joseph 
W.  Fifer,  Commissioners. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CARRIED 
FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN  DESTI- 
NATIONS. 

Ordered,  That  this  matter  be,  and  is  hereby,  assigned  for  hearing  at 
United  States  court  rooms  in  the  city  of  Buffalo,  N.  Y.,  on  February 
19,  1901,  at  10  o'clock  a.  m. 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CARRIED 
FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN  DESTI- 
NATIONS. 

Hearing  at  Buffalo,  N.  Y.,  Fehruary  19,  1901. 

Present:  Commissioners   Clements    (acting  chairman),    Yeomans, 
and  Prouty. 
Mr.  W.  A.  Da}'  and  Mr.  J.  T.  Marchand,  for  the  Commission. 

United  States  Court  Room, 
Buffalo,  N.  Y.,  Fehruary  19, 1901—10  a.  m. 

Commissioner  Clements.  Gentlemen,  we  are  here  to  continue  tlie 
hearing  in  the  matter  of  rates,  facilities,  and  practices  applied  in  the 
transportation,  handling,  and  storage  of  grain  and  grain  products 
carried  from  western  points  to  Atlantic  seaboard  and  other  eastern 
destinations.  This  has  heretofore  been  investigated  by  the  Commis- 
sion partially,  and  we  propose  to  further  inquire  into  it  to-day.  Mr. 
Day,  are  you  ready  to  go  on  with  the  inquiry? 

Mr.  Day.  Yes,  we  are  ready,  j^our  honor.  \Yith  the  permission  of 
the  Commission,  there  are  two  features  of  the  inquiry,  and  I  thought 
we  would  take  up  the  elevator  side  of  it  first. 

Commissioner  Clements.  For  the  purpose  of  expediting  the  matter, 
Mr.  Day  is  here  to  conduct  the  impiiry  on  the  part  of  the  Commission, 
and  he  will  examine  the  wituesses.  AVliat  l>ran('h  will  you  take  up 
first  did  you  say? 

Mr.  Day.   The  elevator  feature. 

Commissioner  Clements.  What  witness  will  you  call  lirst? 

Mr.  Day.  Mr.  P.  G.  Cook. 
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P.  G.  Cook,  having  been  dnly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  name? 

Mr.  Cook.  P.  G.  Cook. 

Mr.  Day.  What  is  your  first  name? 

Mr.  Cook.  Philos  G.  Cook. 

Mr.  Day.  You  have  ssome  relation  to  the  Western  Elevating  Asso- 
ciation of  BufCalo? 

Mr.  Cook.   Yes,  sir;  I  am  secretary  and  treasurer. 

Mr.  Day.  What  elevators  are  in  your  association? 

Mr.  Cook.  All  elevators  having  railroad  connections,  with  one 
exception. 

Mr.  Day.  And  that  exception  is  what? 

Mr.  Cook.  The  Kellogg. 

Mr.  Day.  Are  you  able  to  state  which  of  tlie  elevators  in  your 
association  are  New  York  Central  elevators? 

Mr.  Cook.  City  A  and  B. 

Mr.  Day.  Any  othei'  ? 

Mr.  Cook.  No,  sir. 

Mr.  Day.  What  elevators  are  owned  or  controlled  by  the  Erie 
Railroad  ? 

Mr.  Cook.  The  Erie  Elevator. 

Mr.  Day.  Any  by  the  West  Shore? 

Mr.  Cook.  No,  sir;  nothing  owned  by  them. 

Mr.  Day.  Or  operated  by  them  ? 

Mr.  Cook.  Or  operated  by  them. 

Mr.  Day.  Or  leased? 

Mr.  Cook.  The}^  do  their  business  largeh^  through  the  Connecting 
Terminal,  but  have  no  lease. 

Mr.  Day.  Is  tliat  the  name  of  the  elevator — the  Connecting  Terminal? 

Mr.  Cook.   Yes,  sir. 

Mr.  Day.   What  elevator  does  the  West  Shore  use  mostly  ? 

Mr.  Cook.  The  Connecting  Terminal,  and  the  Great  Northern  last 
year. 

Mr.  Day.  What  elevator  is  controlled  by  the  Lackawanna? 

Mr.  Cook.  They  don't  operate  any  elevator. 

Mr.  Day.  Through  what  elevator  does  the  Lackawanna  do  its  busi- 
ness chiefly. 

:\Ir.  Cook.  Mostly  through  the  C.  J.  Wells. 

Mr.  Day.  What  other  elevators  in  your  association  are  operated  or 
controlled  by  railroad  companies? 

Mr.  Cook.  The  Union  is  owned  bj'  the  Lackawanna,  but  it  is  not 
running — was  not  this  last  year.     That  is  the  only  one. 

Mr.  Day.  How  about  the  Lehigh  Valley? 

Mr.  Cook.  They  handled  most  of  their  business  at  the  Dakota  up 
to  the  time  that  it  burned.  After  that  time  it  was  distributed  around. 
The  Coatsworth  since  then  has  got  a  good  share  of  it. 

Mr.  Day.  What  other  elevators  in  your  association  are  owned  or 
operated  by  railroad  companies  other  than  those  named? 

Mr.  Cook.   None  that  I  remember  of. 

Mr.  Day.  Does  your  association  have  a  contract  or  contracts  with 
the  various  trunk  lines? 

Mr.  Cook.  Y^es,  sir;  they  had  contracts. 

Mr.  Day.  Is  there  one  in  existence  now? 

Mr.  Cook.   Yes,  sir. 

Mr.  Day.  Is  it  in  writing? 

Mr.  Cook.  Yes,  sir. 
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Mr.  Day.  Is  that  the  contract  that  was  in  operation  and  which  gov- 
erned ex-lake  traffic  during  the  period  of  1!)00 — tlie  grain  traffic? 

Mr.  Cook.  I  can  say  in  reference  to  that  we  handled  onr  ])usiness 
under  that  contract. 

Mr.  Day.  During  the  period  of  navigation  of  1900? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Is  that  the  onlj'  contract  in  existence  with  the  trunk  lines? 

Mr.  Cook.   So  far  as  I  know;  yes,  sir. 

Mr.  Day.  Who  are  the  officers  of  your  association? 

Mr.  Cook.  Do  you  want  the  names  of  them? 

Mr.  Day.  Yes,  sir. 

Mr.  Cook.  Mr.  George  F.  Salby,  president;  Edward  Michels,  vice- 
president,  and  there  is  an  executive  committee. 

Mr.  Day.  Who  compose  the  executive  committee? 

Mr.  Cook.  Mr.  Michels,  Mr.  Evans,  Mr.  Douglas,  Mr.  Wheeler, 
Mr.  Clinton,  Mr.  Deuel,  Mr.  Ames,  and  Mr.  Farrington. 

Mr.  Day.  How  manj^  are  there  on  the  executive  committee? 

Mr.  Cook.  Eight. 

Mr.  Day.  Are  either  of  those  gentlemen  connected  with  the  trunk- 
line  roads? 

Mr.  Cook.  As  agents,  do  you  mean? 

Mr.  Day.  In  any  official  capacity. 

Mr.  Cook.  Mr.  Deuel  is  division  freight  agent  of  the  Erie.  Mr. 
Douglas  is  general  manager  of  the  Western  Transit  Company,  the 
New  York  Central  connection.     That  is  the  extent  of  it. 

Mr.  Day.  Then  only  two  of  the  executive  committee  are  officers  of 
railroads;  that  is,  of  the  trunk  lines? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  What  is  the  general  scope  of  the  work  of  the  executive 
committee,  their  duties,  and  relations  to  it? 

Mr.  Cook.  They  are  general  managers  of  tlie  business,  making- 
agreements,  if  any  are  made,  and  direct  the  affairs  of  the  association 
generall}'. 

Mr.  Day.  How  long  has  this  association  been  in  existence? 

Mr.  Cook.  From  year  to  year  for  probably  twenty-five  or  thirty 
years. 

Mr.  Day.  Is  there  each  year  a  new  agreement  made  for  its  conduct 
or  operation? 

Mr.  Cook.  Yes,  sir;  that  is  the  custom. 

Mr.  Day.  The  contract  that  your  association  has  with  the  trunk 
lines — is  it  a  single  contract  or  is  it  an  independent  instrument  exe- 
cuted with  each  of  the  five  trunk  lines? 

Mr.  Cook.  Tliere  is  a  separate  one  with  each  line. 

Mr.  Day.  How  many  lines  are  parties  to  tliat  agreement,  or  how 
many  of  them  have  you  agreements  with? 

Mr.  Cook.  Five,  I  think, 

Mr.  Day.  Simply  the  five? 

Mr.  Cook.  Yes,  sir. 

Mr,  Day.  Who  is  the  custodian  of  the  contract? 

Mr.  Cook.   It  is  in  tlie  hands  of  the  attorney, 

Mr.  Day.   Who  is  the  attoniev? 

Mr.  Cook.   Mr.  Clinton. 

Mr.  Day.  Does  Mr.  Clinton  hold  any  other  position  in  the  Jissocia- 
tion  except  counsel  or  attorney? 

Mr.  Cook.  He  is  one  of  the  executive  committee;  yes,  sir. 
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Mr.  Day.  Are  these  contracts  with  the  trunk  lines — are  they  iden- 
tical in  their  terms? 

Mr.  Cook.  I  believe  they  are,  sir. 

Mr.  Day.  Will  you  look  at  this  contract  here  in  the  record  and  state 
whether  you  recognize  that  as  a  substantial  copy  of  the  instrument 
under  which  your  association  does  business  with  the  trunk  lines,  or 
did  during  the  period  of  navigation,  1900V 

Mr.  Cook  (after  examining).  So  far  as  my  recollection  serves,  that 
is  a  correct  copy. 

Mr.  Day.  Now,  please  tell  the  Commission  what  service  the  West- 
ern Elevating  Association  performs  for  the  compensation  which  it 
receives  from  tlie  trunk  lines,  respectively  or  collectively. 

Mr.  Cook.  They  undertake  to  elevate  tlie  grain,  store  it  for  ten 
days,  and  load  it  on  to  cars  when  called  for,  for  a  charge  of  one-half 
cent  a  bushel.  If  it  lays  there  over  ten  days  it  is  subject  to  a  storage 
charge  of  one-fourth  cent  for  each  ten  days  or  part  thereof. 

Mr.  Day.  You  take  it  out  of  the  ship,  put  it  into  the  warehouse,  and 
load  it  into  cars  for  that  compensation? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Is  there  anything  else  embraced  in  that  compensation — 
Siny  other  service?     Does  it  cover  insurance? 

Mr.  Cook.   No,  sir;  it  does  not. 

Mr.  Day.  Or  anything  else?  Do  you  perform  any  other  service 
than  that? 

Mr.  Cook.  No,  sir. 

Mr.  Day.  Now,  who  makes  the  collections  for  this  elevating  from 
the  railroads? 

Mr.  Cook.  Tliey  are  made  througli  our  office. 

Mr.  Day.  Through  which  office — the  treasurer's  office? 

Mr.  Cook.  Through  the  office  of  the  association.  I  make  them 
personallj^  or  the  clerks. 

Mr.  Day.  Do  you  act  as  auditor  for  the  association? 

Mr.  Cook.   We  do  not  have  such  an  officer. 

Mr.  Day.  Tlie  Lehigh  Valley,  the  West  Shore,  the  New  York  (Jen- 
tral,  the  Erie,  and  the  Lackawanna  each  pays  for  the  elevating  of  the 
grain  which  it  carries  out? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  You  make  a  claim  on  the  railroads,  sending  them  a  state- 
ment of  what  they  owe  respectivel}'? 

Mr.  Cook.  We  bill  to  them  on  each  cargo  just  the  same  as  to  an 
individual. 

Mr.  Day.  On  each  cargo  when  it  goes  out  or  comes  in? 

Mr.  Cook.   When  it  comes  in. 

Mr.  Day.  You  know  when  it  comes  in  which  line  it  will  go  out  on? 

Mr.  Cook.  Yes,  sir,  if  consigned  to  a  railroad;  but  it  may  be  con- 
signed locally.     It  would  not  be  billed  out  until  ordered  out. 

Mr.  Day.  And  then  you  make  claim  against  the  railroad  for  the 
charges? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  When  they  paj'  the  money  over  to  yon,  how  do  you  make 
division  of  those  moneys? 

Mr.  Cook.  According  to  the  association  agreement  with  the  differ- 
ent elevators. 

Mr.  Day.  What  is  the  basis  of  it? 

Mr.  Cook.  A  percentage  basis. 
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Mr.  Day.  The  agreoment  stipulates  what  percentage  of  the  total 
receipts,  for  instance,  that  elevators  City  A  and  City  B  shall  receive? 

Mr.  Cook.  Tliose  are  not  divided.  It  classifies  the  proportion  of 
the  receipts  which  each  shall  receive,  but  those  houses  are  treated  as 
one  house.  City  A  and  B  are  treated  as  one,  and  the  agreement  fixes 
the  percentage  of  the  total  collections  that  those  two  elevators  shall 
receive. 

Mr.  Day.  And  it  fixes  tlie  percentage  that  the  Erie  elevator  shall 
receive  of  the  entire  sum  collected? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  What  grain  does  this  agreement  cover,  or  on  what  grain 
coming  to  the  port  of  Buffalo  do  the  trunk  lines  pay  3^our  association 
one-half  cent  a  bushel? 

Mr.  Cook.  Such  anujunt  as  they  carry  forward,  under  the  contract. 

Mr.  Day.   Onl}^  such  as  they  carry  forward? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Suppose  grain  should  come  into  an  outside  elevator  and 
is  subsequently  carried  forward  bv  rail,  are  you  paid  compensation 
for  that? 

Mr.  Cook.  Under  this  contract  we  were  to  receive  one-half  cent  on 
all  grain  they  carried  forward. 

Mr.  Day.  It  covers  all  grain  that  comes  to  the  port  of  Buffalo  by 
water  that  is  carried  out  by  rail  over  those  roads? 

Mr.  Cook.  The  ex-lake,  as  they  call  it. 

Mr.  Day.  I  understand  3'ou  to  say,  Mr.  Cook,  that  your  association 
receives  one-half  cent  a  bnsliel  from  the  trunk  lines,  one  or  the  other 
of  the  trunk  lines  on  all  grain  that  is  elevated  at  the  port  of  Buffalo 
which  goes  east  by  rail,  whether  that  grain  passes  through  your  ele- 
vators or  an  outside  elevator? 

Mr.  Cook.   That  is  according  to  the  agreement. 

Mr.  Day.  Have  j^ou  received  compensation  at  the  rate  of  one-half 
cent  a  bushel  on  grain  that  has  passed  through  elevators  outside  of 
j^our  association  that  has  gone  east  by  rail? 

Mr.  Cook.  Yes,  sir;  we  have  done  so. 

Mr.  Day.  During  the  season  of  1900? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Are  those  elevators  in  your  association  divided  into 
groups — are  they  treated  by  groups  in  the  division  of  funds  collected? 

■3Ir.  Cook.  Not  this  j-ear,  sir. 

Mr.  Day.  It  is  a  hard  and  fast  agreement,  fixing  in  advance  the 
jjercentage  which  each  elevator  shall  receive  of  the  entire  amount  that 
goes  east,  whether  tlie  grain  passes  through  the  elevators  of  your 
association  or  not? 

Mr.  Cook.  Ati  the  start  there  were  different  groiijis,  bul  they  were 
all  merged  later  and  a  percentage  given  to  each  house.  There  were 
what  we  termed  groups  1  and  2. 

Mr.  Day.  What  elevators  were  in  group  1? 

Mr.  Cook.  Five  or  six  of  the  lai-gest  houses. 

Mr.  Day.  What  in  gi-oup  2? 

Mr.  Cook.  Those  that  were  not  in  group  1  wei-e  in  group  2. 

Mr.  Day.  The  only  elevator  that  has  I'ail  connection  that  is  not  in 
your  association  is  the  Kellogg  elevatoi? 

Mr.  Cook.   Yes,  sir. 

Mr.  Day.  Was  the  Kellogg  elevator  in  your  association  prior  to  1 000? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  How  long  was  it  in  vour  association? 
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Mr.  Cook.  Practically  since  it  was  built, 

Mr.  Day.  I  understood  j'^ou  to  say  in  eflfect  that  your  association 
has  received  compensation  from  one  or  more  of  the  trunk  lines  for 
grain  that  was  elevated  by  the  Kellogg  elevator  during  the  year  1900? 

Mr.  Cook.   We  have  some;  yes,  sir. 

Mr.  Day.  And  during  that  i:)eriod  they  were  not  in  your  association? 

Mr.  Cook.  No,  sir. 

Mr.  Day.  That  elevator  was  not  in  your  association  during  the  sea- 
son of  navigation,  1000? 

Mr.  Cook.   No,  sir;  it  was  not. 

Mr.  Day.  "What  was  the  total  number  of  elevators  in  your  associa- 
tion? 

Mr.  Cook.  Twenty-one  or  twenty-two. 

Mr.  Day.  Are  there  any  elevators  that  are  members  of  j^our  asso- 
ciation that  were  not  in  operation  during  the  year  1900? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  What  elevators? 

Mr.  Cook.  The  Union  was  not  operated,  nor  the  Wilkeson. 

Mr.  Day.  The.y  each  have  rail  connection. 

Mr.  Cook.   Yes,  sir. 

Mr.  Day.  Did  they  receive  compensation  during  the  year  1900? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Was  there  an  elevator,  one  oi-  more  of  the  elevators  in 
3'our  association  during  1900  destroyed  by  fire? 

Mr.  Cook.   Two  of  them. 

Mr.  Day.  Subsequent  to  the  fires  in  either  case  did  they  receive 
their  same  percentage  as  they  would  have  received  as  if  in  operation? 

Mr.  Cook.  They  did.     It  was  stipulated  in  the  contract. 

Mr.  Day.  Just  name  what  elevators  have  received  compensation, 
those  destroyed,  and  those  closed  during  the  last  year. 

Mr.  Cook.  The  Eastern  was  burned.  The  Dakota  was  burned. 
The  Union  was  not  opened  and  not  operated.  The  Wilkeson  was 
not  operated.  That  house  was  opened  at  one  time,  but  didn't  do  any 
work. 

Commissioner  Prouty.  Why  were  these  two  particular  elevators 
closed? 

Mr.  Cook.  In  regard  to  the  Union,  it  is  a  very  small  house,  and 
except  in  very  great  stress  they  would  not  open  it  on  account  of  its 
size;  and  the  Wilkeson  is  not  very  large  either,  and  is  located  on  a 
road  which  handles  verv  little  grain  comparativelv. 

Ml-.  Day.  What  road> 

Mr.  Cook.  The  Lackawanna,  and  there  is  no  call  for  the  use  of  that 
house.  Each  of  those  houses  are  under  an  understanding  that  we 
shall  order  them  out  in  a  special  run,  but  there  was  no  call  for  them. 

Mr.  Day.   Is  there  any  other  on  the  Lackawanna? 

Mr.  Cook.  The  Wilkeson  and  L'nion  are  on  the  Lackawanna.  And 
the  Bennett  and  S.  J.  Wells  are  on  that  line.  The  Union  is  owned  by 
the  Lackawanna,  and  the  Wilkeson  is  owned  by  a  private  individual. 

Mr.  Day.   Is  it  an  individual  or  a  corporation? 

Mr.  Cook.  An  individual. 

Commissioner  Prouty.  Is  that  connected  in  any  wa}'  with  the  Lack- 
awanna road? 

Mr.  Cook.  Not  at  all. 

Mr.  Day.  Are  any  of  the  elevators  in  your  association  without  direct 
rail  connection? 

Mr.  Cook.  No,  sir. 
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Mr.  Day.  They  are  all  on  the  Buffalo  Creek  Railroad  or  on  the  main 
lines  of  one  or  the  otlier  of  the  trunk  lines'? 

Mr.  Cook.  Yes,  sir;  ihey  have  connection  with  some  railroad  or 
other. 

Mr.  Day.  You  spoke  of  certain  of  tlie  railroad  lines  having  paid  you 
compensation  during  the  year  IDOO  on  grain  that  was  not  elevated  by 
either  of  the  elevators  in  your  association,  but  i^assed  through  an  out- 
side elevator.     What  railroad  lines? 

Mr.  Cook.  I  would  not  like  to  specif}'  without  looking  it  up.  I 
think  two  or  tliree  did. 

Mr.  Day.  Name  those  in  j^our  recollection. 

Mr.  Cook.  I  am  only  positive  of  two.  The  Lackawanna  did  and 
the  Lehigh  did,  but  I  am  not  sure  about  others.  They  did  not  get 
an}^  great  amount,  anyway.     I  would  have  to  look  it  up. 

Mr.  Day.  Did  the  New  York  Central? 

Mr.  Cook.  I  am  inclined  to  think  not.  Tliey  handle  their  grain 
pretty  thoroughly  on  this  side  of  the  creek. 

Ml'.  Day.  When  were  those  shi]nnents  sent  forward  by  rail,  or  when 
did  they  pass  tlirougli  the  elevator? 

Mr.  Cook.   I  think  all  pricn-  to  the  1st  of  August. 

Mr.  Day,   Was  there  more  than  one  consignment? 

]Mr.  Cook.  According  to  my  recollection,  there  were  several— three 
or  four.  There  may  have  been  some  consignment  later  than  that, 
but  I  do  not  remember. 

Mr.  Day.  I  am  asking  for  your  recollection,  of  course.  To  go  back 
again,  Mr.  Cook,  who  is  the  proper  custodian  of  the  contracts  of  your 
association  with  the  railwa}^  compan^^?  You  say  the  contracts  are 
now  in  the  hands  of  your  attorney? 

Mr.  Cook.  They  have  been  for  several  months.  I  suppose  I  am  the 
natural  custodian,  but  I  was  directed  to  tnrn  them  over  to  him. 

Mr.  Day.  Who  directed  you  to? 

Mr.  Cook.  The  executive  committee.     They  told  me  to  do  it. 

Mr.  Day.  When? 

Mr.  Cook.  Along  in — I  tliink  it  was  in  August.  I  was  laid  up  abont 
that  time.     I  don't  remember  just  what  time  it  was. 

Mr.  Day.  Who  pays  to  the  respective  elevators — members  of  your 
association — their  divisions  of  the  collections? 

Mr.  Cook.  I  do. 

Mr.  Day.  To  whom  do  vou  make  pavment,  sav,  to  elevators  City 
A  and  B? 

Mr.  Cook.  It  is  made  to  Mr.  Donglas  as  general  manager  of  the 
Western  Transit  Company. 

Mr.  Day.  Is  it  done  by  clieck? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  You  simply  send  a  check  and  that-  is  accepted  as  the 
division?       ' 

Ml'.  Cook.  I  usually  send  a  letter  stating  that  on  such  a  total  that 
is  their  i)roportion. 

Mr.  Day.   And  tliat  is  accepted? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  Of  course  they  have  access  to  the  books  kept  by  your 
company? 

Mr.  Cook.  Certainly. 

Mr.  Day.  To  wliom  do  you  nuike  payment  to  the  Erie? 

Mr.  Cook.  To  the  Erie  Railway  Company  that  clieck  is  made. 

Mr.  Day.  To  the  Lackawanna? 
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Mr.  Cook.  To  the  treasurer  of  the  Lackawanna  road. 

Mr.  Day.  And  the  Lehigh  Vallej^  road? 

jNIr.  Cook.  Tliey  do  not  have  any. 

Mr.  Day.  The  West  Shore? 

Mr.  Cook.  They  have  none. 

Mr.  Day.  And  the  New  York  Central? 

Mr.  Cook.  Tliat  is  to  the  Western  Transit  Company, 

Mr.  Day.  You  have  named  all  the  persons  to  whom  you  pa}^  money 
by  check  or  otherwise,  being  a  proportion  of  the  proceeds  of  this 
elevation? 

Mr.  Cook.   No,  sir;  I  have  named  the  railroads. 

Mr.  Day.  I  meant  to  limit  it  to  railroads.  I  think  that  is  all  I  wish 
to  ask  Mr.  Cook. 

Commissioner  Prouty.  Are  most  of  those  elevators  owned  by  indi- 
viduals or  corporations? 

Mr.  Cook.   1  think  a  majority  of  them  b}"  individuals. 

Commissioner  Prouty.  How  long  did  j^ou  say  this  arrangement  has 
been  in  effect? 

Mr.  Cook.   This  particular  arrangement  runs  from  April  to  April. 

Commissioner  Prouty.  But  how  long  since  has  an  association  among 
these  elevators  existed? 

Mr.  Cook.  Twenty-five  or  thirt}^  j^ears  ago  they  commenced  having 
them. 

Commissioner  Prouty.  And  it  has  been  kept  up  ever  since? 

Mr.  Cook.  Not  continuously;  now  and  then  a  break  for  a  year. 

Commissioner  Prouty.  IIow  does  the  number  of  elevators  now 
compare  with  what  it  was  twentj^-five  yeai's  ago? 

Mr.  Cook.  I  think  there  are  more  elevators  here  now  than  twenty- 
five  years  ago,  but  not  as  many  at  work.     The  houses  are  larger. 

Commissioner  Prouty.  Were  all  the  elevators  used  last  year  except 
the  two  named? 

Mr,  Cook.  All  in  the  association. 

Commissioner  Prouty.  How  much  grain  has  passed  through  your 
elevators  last  year? 

Mr.  Cook.  About  140,000,000  bushels. 

Commissioner  Prouty.  How  much  grain  could  you  handle?  What 
is  the  capacitj'  of  your  elevators? 

Mr.  Cook.  We  have  handled  as  high  as  two  hundred  and  twenty- 
odd  million  bushels. 

Commissioner  Prouty.  These  same  elevators? 

Mr.  Cook.  Yes,  sir.  It  depends  on  the  condition  of  the  railroads 
and  their  supply  of  cars  for  taking-  it  away.  It  is  not  so  much  what 
the  elevators  can  handle,  but  what  they  can  carry  out. 

Commissioner  Prouty.  What  was  the  price  of  elevation  here  twenty- 
five  years  ago? 

Mr.  Cook.  One  cent  a  bushel. 

Commissioner  Prouty.  How  long  has  the  present  price  prevailed? 

Mr.  Cook.  This  year  and  last  year  one-half  a  cent. 

Commissioner  Prouty.   What  was  it  before? 

Mr.  Cook.  Before  that  it  was  five-eighths  for  transfer  and  one-fourth 
for  storage. 

Commissioner  Prouty.  Has  elevation  ever  been  done  here  for  less 
than  one-half  cent  a  bushel? 

Mr.  Cook.  Not  when  there  was  an  association. 

Commissioner  Prouty.  When  there  was  no  association? 

Mr.  Cook.  Yes,  sir;  it  would  go  below  one-half  cent  in  a  minute. 
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Commissioner  Prouty.  Competition  between  the  elevators  would 
reduce  it  below  that  figure? 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  Do  you  know  how  low  it  would  uo  without 
an  association? 

Mr.  Cook.  No,  sir. 

Commissioner  Prouty.  How  much  does  it  cost  to  do  that  work? 

Mr.  Cook.  It  is  very  difficult  to  tell.  I  should  say  it  costs  in  the 
neighborhood  of  from  one-fourth  to  three-eighths  of  a  cent,  the  way 
the  business  comes. 

Commissioner  Prouty.  Take  these  elevators  with  one-half  cent  per 
bushel,  are  they  good  proj)erty? 

Mr.  Cook.  It  depends  somewhat  upon  their  rating  in  the  associa- 
tion.    There  are  several  that  are  not. 

Commissioner  Prouty.  I  was  going  to  ask  you  how  that  rating  was 
got  at.     What  determines  the  percentage  each  elevator  shall  receive? 

Mr.  Cook.  It  is  a  matter  of  mutual  agreement  between  the  different 
houses.  The  business  controlled  by  different  houses  sometimes  has 
something  to  do  with  making  the  rating. 

Commissioner  Prouty.  That  is,  one  which  controls  business  would 
have  a  better  percentage  than  one  that  would  not. 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  When  this  grain  comes  to  Buffalo,  does  it 
mainlj^  come  in  trarai)  vessels? 

Mr.  Cook.  Yes,  sir;  the  bulk  of  it,  I  should  say. 

Commissioner  Prouty.  When  it  comes  here,  is  it  generally  known 
by  what  line  it  is  to  go  forward? 

Mr.  Cook.  As  a  rule. 

Commissioner  Prouty.  It  comes  con.signed  to  some  railroad  com- 
pany? 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  Your  understanding  is  when  grain  leaves 
the  lake  port  of  origin  it  leaves  on  some  contract  through  shipment? 

Mr.  Cook.  Some  railroad  man  would  be  more  comi)etent  to  answer 
that  than  I  am.     In  some  cases  the  contract  is  made  out  in  Chicago. 

Commissioner  Prouty.  All  you  know  is  that  it  usually  comes  here 
consigned  to  some  railroad  company? 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  That  usually  determines  the  elevator  into 
which  it  shall  be  put? 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  The  division  of  earnings  depends  entirely 
on  the  total  amount  handled? 

Mr.  Cook.  The  onlj-  expense  taken  from  the  gross  earnings  is 
expense  of  our  office,  clerk  hire  in  the  office,  etc. 

Commissioner  Prouty.  Are  those  elevators  that  do  business  simply 
for  canal  worth  anytliing?     Are  they  good  property  now? 

Mr.  Cook.   I  think  not. 

Commissioner  Prouty.  What  is  the  cdiai-ge  for  elevating  at  those 
elevators? 

Mr.  Cook.  I  really  do  not  know  what  they  charge. 

Commissioner  Prouty.  Does  Mr.  Kellogg's  elevator  elevate  for  both 
canal  and  rail? 

Mr.  Cook.   Yes,  sir. 

Commissioner  Prouty.  Can  any  of  your  elevators  do  both  canal  and 
rail  elevating? 
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Mr.  Cook.  Yes,  sir;  they  not  only  can,  but  they  do. 

Commissioner  Prouty.  What  rate  do  they  charge  for  canal  eleva- 
tion? 

Mr.  Cook.  That  varies.  The}^  handle  a  considerable  amount  of 
canal  business  for  nothing. 

Commissioner  Prouty.   Why  do  you  handle  it  for  nothing? 

Mr.  Cook.  Nursing  the  canal  business. 

Commissioner  Prouty.  Is  it  for  your  advantage  that  canals  should 
handle  this  grain  as  against  the  railroads? 

Mr.  Cook.  Not  particularly.  Of  course  there  is  a  great  deal  of  grain 
which  comes  here  that  is  put  in  with  intention  of  shipping  by  canal, 
and  they  have  a  chance  to  shii3  bj'  rail  later.  That  is  one  advantage 
of  doing  the  business. 

Commissioner  Prouty.  Do  you  know  how  it  happened  that  grain 
Avas  put  into  Kellogg's  elevator  and  afterwards  sent  forward  by  rail? 

Mr.  Cook.  I  do  not  believe  I  do. 

Commissioner  Prouty.  Of  course  it  cost  somebody  more  to  do  that. 

Mr.  Cook.  Possibly. 

Commissioner  Prouty.  You  say  Mr.  Kellogg's  elevator  was  a  mem- 
ber of  your  association  until  when? 

Mr.  Cook.  The  1st  of  April,  1900. 

Commissioner  Prouty.  Did  it  cease  to  be  a  member  of  your  asso- 
ciation because  you  did  not  want  it  in  the  association  or  because  he 
didn't  choose  to  come  in? 

Mr.  Cook.  The  agreement  under  which  he  was  m  the  association 
expired  April  1,  1900,  and  they  could  not  get  together  after  that. 

Commissioner  Prouty.  You  could  not  agree  on  terms  under  which 
he  would  come  in,  so  he  stayed  out? 

Mr.  Cook.  Yes,  sir. 

Commissioner  Prouty.  You  have  said  they  paid  you  one-half  cent 
a  bushel  on  all  grain  that  went  forward  on  ex-lake  rates.  Do  the  rail- 
roads carr.v  any  forward  which  does  not  go  on  ex-lake  rates? 

]Mr.  Cook.   For  short  i3oints. 

Commissioner  Prouty.  What  do  they  pay  you  for  that? 

Mr.  Cook.  Our  regular  rate  of  one- half  cent  a  bushel.  I  under- 
stand that  was  not  covered  in  this  agreement;  that  is,  traffic  going  to 
Niagara  Falls,  or  something  like  that. 

Commissioner  Prouty.  You  would  charge  one-half  cent  a  bushel 
for  that? 

Mr.  Cook.   Certainly ;  that  is  our  regular  rate. 

Commissioner  Clements.  What  is  the  consideration  upon  which 
your  elevators  ask  the  roads  to  pay  j'ou  for  the  elevation  of  grain  by 
outside  elevators  and  bj-  which  they  do  pay  a  half  cent  a  bushel  for  a 
service  which  your  elevators  do  not  j)erform? 

Mr.  Cook.  It  is  pretty  clearly  stated  in  the  agreement. 

Commissioner  Clements.  I  have  not  seen  that. 

Mr.  Cook.  It  is  stated  there. 

Commissioner  Clements.  Why  do  they  do  it? 

Mr.  Cook.  It  is  by  reason  of  our  furnishing  facilities  of  the  port 
for  handling  the  business. 

Commissioner  Clements.  I  have  not  looked  at  that  paper. 

Mr.  Day.  I  understand  you  to  say  that  all  the  compensation  that 
the  roads  pay  is  one-half  cent  for  taking  it  out  of  the  ship  and  putting 
it  into  the  car.     Is  there  not  some  charge  made  for  shoveling? 

Mr.  Cook.  They  do  not  pay  it. 

Mr.  Day.  W^ho  pays  that? 
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Mr.  ('OOK.  The  vessel. 

Mr.  Day.  Who  does  the  vessel  pay? 

Mr.  Cook.  This  last  year  they  paid  it  to  an  as'"ent  appointed  bj'  the 
lake  carriers,  under  a  contract  which  they  had  with  the  Grain 
Shovelers'  Union. 

Mr.  Day.  Who  received  itV 

Mr.  Cook.  Mr.  Thomas  Kennedy. 

Mr.  Day.  For  whose  benefit  was  it  received':' 

Mr.  Cook.  He  paid  the  shovelers  the  amount  stipulated  to  be  paid 
them — $2  a  thousand — and  the  elevators  for  use  of  steam  shovel  $1.20 
a  thousand. 

Mr.  Day.  A  thousand  bushels? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day\   What  is  the  capacity  of  the  Kellogg  elevator? 

Mr.  Cook.  It  is  about  (i()0,()()0  or  650,000. 

Mr.  Day.  Is  it  as  well  situated  for  elevating  grain  as  the  other  ele- 
vators in  3^our  association? 

Mr.  Cook.  As  most  of  them. 

Mr.  Day.  Do  the  elevators  get  anj'  share  in  this  $1.20  per  thousand 
bushels? 

Mr.  Cook.   Certainly;  it  belongs  to  the  elevators. 

Commissioner  Prouty.   Get  any  share  in  what? 

Mr.  Day.  In  this  shoveling  charge. 

Commissioner  Prouty.  That  is,  81.20  a  thousand. 

Mr.  Day'.  Yes,  sir. 

Mr.  Cook.  In  the  course  of  shoveling  the  hand  labor  is  assisted  by 
the  steam  shovel,  which  is  operated  by  power  from  the  elevator,  and 
for  the  use  of  that  shovel  and  its  appliances  the  elevator  is  allowed 
11.20  a  thousand.     The  vessel  pays  that  entirely. 

Commissioner  Prouty.  What  is  this  Shovelers'  Union  you  refer  to? 

Mr.  Cook.  It  is  a  unioli  which  controls  the  price  of  shoveling  and 
the  work  connected  with  it. 

Commissioner  Prouty.  And  the  vessel  pays  the  shoveling  charge? 

Mr.  Cook.  Yes,  sir. 

Mr.  Day.  I  understood  you  to  say  that  the  railroads  do  not  con- 
tribute anything  to  the  shoveling? 

Mr.  Cook.  No,  sir. 

Mr.  Day^.  That  is  paid  by  the  boats? 

Mr.  Cook.  Yes,  sir;  that  is  paid  by  the  boats. 

Mr.  Day.  Does  it  come  out  of  the  rail  rate  at  all?  Do  the  railroads 
collect  that?     Is  it  added  onto  tlie  rate? 

Mr.  Cook.  It  comes  out  of  the  rate  from  Chicago  to  Buffalo. 

Mr.  Day.  That  is  a  part  of  the  rate  from  the  point  of  origin  to 
Buffalo? 

Mr.  Cook.  Yes,  sir.  It  is  a  part  of  that  rate.  It  has  nothing  to  do 
with  the  railroads. 

Mr.  Day.  It  is  a  part  of  the  rat^  down  to  Buffalo,  and  it  is  absorbed 
by  the  boat  carriers? 

Mr.  Cook.   Yes,  sir. 

Mr.  Day.  That  is  all. 

Witness  excuvsed. 

Spencer  Kellogcj,  having  b(HMi  duly  sworn,  testified  as  follows: 
Mr.  George  L.  Lewis.  T  appeal-  on  Ix'half  of  Mr.  Kellogg,  who  has 
been  subp(jenaed,  as  counsel  generally.     I  wish  to  ask  your  consider- 
ation for  a  moment  in  respect  to  Mr.  Kellogg's  matters  as  connected 
with  this  investigation. 
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Commissioner  Clements.  Certainly.  We  will  hear  anything  you 
desii'e  to  state. 

Mr.  Lewis.  I  wish  in  the  first  place  to  state  to  yon  some  of  the  facts 
connected  with  Mr.  Kellogg's  matters — not  in  detail,  but  in  general 
terms.  Mr.  Kellogg  has  some  litigation  against  some  of  tlie  different 
railroads  and  the  Western  Elevating  Association,  and  they  arise  out 
of  the  matters  that  you  are  investigating  here  to-day.  It  seems  to  me 
that,  exercising  the  discretion  that  is  vested  in  j'ou,  you  should  excuse 
Mr.  Kellogg  from  testifying  to  any  facts  that  may  have  connection 
with  his  litigations.  These  litigations  have  none  of  them  yet  come  to 
trial.  The  facts  that  are  in  Mr.  Kellogg's  knowledge  are  facts  that  he 
has  gotten  together  for  the  purpose  of  those  trials,  and  it  does  not 
seem  to  me  that  j-our  honors  would  compel  him  to  testify  to  those 
facts  in  advance  of  the  actual  trial  of  those  causes  or  proceedings.  Of 
course  there  may  be  some  things  that  j^ou  desire  to  ask  Mr.  Kellogg 
that  there  could  not  be  any  objection  to  his  answering;  but  it  seemed 
to  me  that  you  would  possibly  excuse  him  from  testifjdng  at  the  begin- 
ning of  your  investigation  and  until  3'ou  had  called  other  witnesses, 
who  perhaps  might  give  you  all  of  the  facts  that  Mr.  Kellogg  would  be 
expected  to  give  you.  If  later  during  your  investigation  or  session 
here  you  should  still  think  it  necessary  to  call  him  and  ask  him  ques- 
tions not  involving  his  disclosure  of  facts  which  might  injure  his  interest 
in  the  actions  I  have  spoken  of,  that  then  he  might  be  called  and  ques- 
tions put  to  him.  We  do  not  want  in  anj^  wa}^  to  hamper  your  honors 
in  a  free  and  full  investigation.  We  want  to  do  all  we  can  to  assist 
you,  but  we  do  not  want  it  understood  in  any  way  that  Mr.  Kellogg  is 
Inviting  it.  Mr.  Kellogg's  relation  with  the  railroads  have  been  very 
pleasant  until  this  little  difference  has  arisen.  For  the  reasons  I  have 
stated,  possibly  your  honors  will  excuse  him  at  this  time  from  testifying. 

Commissioner  Clements.  You  appear  as  counsel  for  Mr.  Kellogg 
generally? 

Mr.  Lewis.  In  his  litigations;  yes,  sir. 

Commissioner  Clements.  It  is  due  to  say  at  this  point  that  we 
received  a  letter  from  you — but  it  did  not  come  to  us  until  3  esterday 
morning — in  regard  to  this  very  matter. 

Mr.  Lewis.  The  reason  I  wrote  was  I  didn't  know  in  any  way  that 
your  honors  were  coming  here.  Mr.  Kellogg  was  for  the  first  time 
aware  that  you  were  to  sit  here  when  he  i-eceived  a  subpoena. 

Commissioner  Clements.  We  do  not  want  to  do  anything  that  will 
injure  Mr.  Kellogg's  interest,  but  we  want  to  do  our  duty  generally 
under  the  act,  to  inquire  into  these  matters  we  are  charged  with;  but 
want  to  do  it  in  such  a  way  that  we  will  not  wrong  anyone.  What  is 
the  nature  of  the  cases  which  we  might  trench  upon  to  his  inj  ury?  They 
are  matters  of  public  record? 

Mr.  Lewis.  Yes,  sir.     I  will  state  them  to  you  very  briefly. 

Commissioner  Clements.  Very  well;  you  may  do  so. 

Mr.  Lewis.  There  are  two  or  three  actions  pending  where  Mr. 
Kellogg  complains  of  being  personally  charged  one-half  cent  more 
freight  on  grain  going  from  Buffalo  to  the  city  of  New  York  than  is 
their  regular  rate  and  one-half  cent  more  than  is  charged  to  those 
shipping  through  the  association  elevators.  He  has  one  or  two  man- 
damus proceedings  pending  by  which  he  is  seeking  to  compel  the  rail- 
roads to  carry  specific  items  of  grain  and  for  the  issuance  of  a  general 
mandamus  to  compel  them  to  carry  any  grain  that  Mr.  Kellogg  may 
tender  them  on  the  same  terms  and  conditions  as  given  by  them  to 
other  shippers  under  like  circumstances.     He  has  brought  action 
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against  the  trunk  line  roads,  four  of  them — the  West  Shore  is  spoken 
of  here,  but  it  is  really  tlie  New  York  Central,  Lessee.  So  while  its 
name  appears,  it  is  the  New  York  Central  which  made  the  contract; 
our  case  is  against  the  four  trunk  lines  and  the  \Vestern  Elevating 
Association ;  that  is  the  general  action,  laj'ing  up  the  damages  in  large 
amount.  This  contract  referred  to  b}'  Mr.  Cook,  but  not  offered  in 
evidence — I  suppose  it  will  be  offered  in  evidence — that  is  the  basis 
of  the  consj)iracy  against  Mr.  Kellogg;  that  is  the  application  of  that 
contract  to  Mi-.  Kellogg.  Of  course,  the  contract  in  itself  may  be  all 
right,  but  we  complain  against  the  use  of  tliat  conti'act  against  Mr. 
Kellogg. 

Commissioner  Clements.  It  is  due  to  saj',  of  coui-se,  that  Mr.  Kel- 
logg has  not  souglit  to  get  into  this  case,  but  has  been  subpoenaed. 
It  is  not  the  intention  of  the  Commission  to  institute  a  proceeding  to 
effect  matters  of  litigation  or  to  conduct  it  in  that  way,  of  course. 
This  is  a  geuei'al  investigation  commenced  in  New  York  and  heard 
partly  there.  So  those  matters  have  not  had  the  slightest  to  do  with 
our  calling  3Ir.  Kellogg. 

Mr.  Lewis.  The  only  reason  I  spoke  of  it  was  that  it  seems  to  have 
gotten  out  that  Mr.  Kellogg  was  the  nujving  party  in  this  investigation. 

Commissioner  Clements.  That  is  entirely  erroneous.  These  very 
matters  to  which  you  refer  came  out  in  our  investigation  in  New^  York 
before  we  knew  about  Mr.  Kellogg. 

Commissioner  Prouty.   Is  Mr.  Kellogg  a  shipper? 

Mr.  Lewis.  Mr.  Kellogg  is  a  linseed-oil  manufacturer  with  a  large 
plant  adjacent  to  his  elevator.  He  elevates  a  great  deal  of  flax  seed 
and  is  a  shipper  of  the  oil  commodity  and  of  the  refuse  commodity 
coming  from  the  manufacture  of  linseed  oil.  He  handles  a  great 
many  bushels  of  grain — up  in  the  jnillionseach  yeai" — through  his  ele- 
vator, because  of  his  business. 

Commissioner  Prouty.  Do  you  understand  that  the  railroads  dis- 
criminate against  him  as  a  shipper  of  linseed  oil  or  the  bj'-product? 

Mr.  Lewis.  I  do  not. 

Commissioner  Prouty.  Is  he  a  shijiper  of  grain? 

Mr.  Lewis.  In  certain  instances;  yes,  sir. 

Commissioner  Prouty.  And  j-ou  understand  that  the  railroads 
charge  him  one-lialf  cent  more  on  tliat  grain  than  they  would  another 
shipper  whose  grain  was  in  some  other  elevator? 

Mr.  Lewis.  I  understand  that  fact;  yes,  sir. 

Commissioner  Prouty.  That  is  the  very  fact  we  w^ant  to  show  in 
some  wa^^ 

Mr.  Lewis.  I  think  your  honors  will  get  the  desired  facts  from  maiiy 
other  people  just  as  well  as  from  Mr.  Kellogg.  I  do  not  desire  to  have 
Mr.  Kellogg  testify  ai  this  immediate  stage  to  tlie  facts  that  go  to 
show  the  discriminations  against  him,  because  those  facts  are  really 
the  basis  of  the  different  proceedings  that  we  have  pending. 

Mr.  Day.  There  are  a  few  questions  that  I  liad  in  mind  which  I 
desired  to  propound  to  Mr.  Kellogg.  I  can  propound  them  to  him 
and  Mr.  LeMis  can  say  whether  or  not  they  trench  uyxm  his  case.  I 
have  no  desire  to  embarrass  eitlier  of  them. 

Commissioner  Clements.  You  might  ])roceed  as  to  mattei-s  which 
you  think  you  can  not  prove  by  anyl)ody  else. 

Mr.  Lewis.  Of  course  I  came  here  in  the  dark,  I  might  say.  There 
is  really,  as  I  look  at  it  from  what  sligiit  inrormatioii  I  have — there  is 
no  issue  here  aiul  we  could  not  say  what  the  matei'ialily  or  relevancj' 


48  GRAIN    AND    GRAIN    PRODUCTS. 

of  testimony  might  be,  and  it  was  with  that  in  view  that  I  asked  your 
honors  wliat  the  line  of  tlie  inv^estigation  was  to  be. 

Commissioner  Clements.  As  I  stated,  we  got  yonr  letter  asking  tliat 
Mr.  Kellogg  be  excused,  but  it  reached  us  too  late  to  be  replied  to. 
There  is  no  issue  about  this  proceeding,  no  i)leadiugs  about  it.  It  is 
a  general  inquiry  for  the  information  of  the  Commission,  under  the 
general  requirements  of  the  act  to  regulate  commerce  to  inform  itself 
as  to  the  methods  by  which  carriers  conduct  their  business,  and  it  is 
under  that  provision  we  are  proceeding.  You  can  Avell  understand 
that  Mr.  Kellogg,  being  in  charge  of  an  outside  elevator  here,  not  in 
this  association,  that  there  are  some  things  that  we  could  probably 
prove  that  people  might  not  generally  know  about.  We  think  we 
might  go  on  with  him  now  as  to  the  special  thing  referred  to.  He 
has  already  alleged  that  in  his  pleadings,  I  presume,  and  it  is  not 
requiring  him  to  state  anything  not  stated  in  those  j)leadings.  If  any 
question  is  asked  that  you  deem  objectionable,  we  would  be  glad  to 
hear  from  you  in  regard  to  to  it  or  anything  that  might  jeopardize 
your  interest. 

Mr.  Day.  Mi-.  Kellogg,  please  tell  the  Commission  how  your  ele- 
vator is  situated  with  reference  to  convenient  access  to  trunk-line 
tracks. 

Mr.  Kellogg.  We  are  connected  bj^  the  Buffalo  Creek  road  with 
all  railroads  that  run  out  of  Buffalo. 

Mr.  Day.  That  is  a  belt  line  that  connects  all  the  railroads? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  And  you  are  on  the  Buffalo  Creek  Railroad? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  Do  you  load  cars  direct  from  your  elevator? 

Mr.  Kellogg.  Yes,  sir;  we  do. 

Mr.  Day.  And  the  Buffalo  Creek  Railroad  shunts  them  onto  par- 
ticular trunk-line  tracks  to  wliich  they  may  be  consigned? 

Mr.  Kellogg.  Yes,  sir. 

Commissioner  Prouty.  He  might  state  whether  that  shipping  in- 
volves an  expense  to  the  New  York  Central,  for  instance,  which  would 
not  be  involved  if  the  cars  were  loaded  at  its  own  elevators. 

Mr.  Day.  How  is  that  Mr.  Kellogg? 

Mr.  Kellogg.  I  don't  know. 

Commissioner  Prouty.  He  probably  would  not  know  anj^thing  about 
the  arrangements  between  the  railroads. 

Mr.  Day.  What  has  been  the  practice  in  the  past  respecting  the 
switching  charge  imposed  by  the  Buffalo  Creek  road  for  switching  cars 
from  elevators  to  the  tracks  of  the  respective  lines? 

Mr.  Kellogg.  The  regular  charge  of  the  Buffalo  Creek  road  is  $1.10 
per  car,  but  I  understand  that  there  has  been  special  arrangements 
made  with  the  roads. 

Mr.  Day.  $1.10  a  car  was  the  price  charged  you. 

Mr.  Kellogg.  That  is  the  regular  charge. 

Mr.  Day.  Was  that  imposed  upon  you  or  imposed  upon  the  traffic? 
Who  paid  that  ii^l.lO? 

Mr.  Kellogg.  The  railroad. 

Mr.  Day.   Who  absorbed  it?    That  was  a  part  of  the  through  rate? 

Mr.  Kellogg.  I  presume  so. 

Mr.  Day.  Did  you  understand  that  was  a  uniform  charge  made  to 
all  elevators? 

Mr.  Kellogg.  Yes,  sir;  I  understand  so. 

Mr.  DAY^  Whether  the  distance  was  greater  or  less? 
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Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  TsTow,  Mr.  Kellogg,  will  you  tell  the  Coiumissiou  what  rate 
per  hundred  i^ouuds  was  on  ex-lake  traffic  to  Boston,  say,  that  was 
imposed  on  grain  that  passed  through  j^our  elevator  during  the  period 
of  navigation,  say,  by  the  New  York  Central,  Lehigh  Yalle}^,  or  any 
of  the  routes  that  take  grain? 

Mr.  Kellogg.  One-half  cent  additional  tlirough  the  Kellogg  ele- 
vator. 

Mr.  Day.  What  was  the  rate  or  terms  imposed  for  grain  off  the  lake 
through  your  elevator  to  Boston? 

Mr.  Kellogg.  I  do  not  remember  the  rate  to  Boston. 

Mr.  Day.   Or,  say,  to  New  York? 

Mr.  Kellogg.  The  rate  was  3  cents  on  wheat. 

Mr.  Day.   When  it  comes  through  your  elevator? 

Mr.  Kellogg.  Through  elevators  outside  of  the  Kellogg;  through 
the  Kellogg  elevator,  one-half  cent  additional. 

Mr.  Day.  That  is  to  say,  3^  cents  Avas  imposed  on  grain  passing 
through  j-our  elevator  destined  to  New  York? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.   Was  anj-  transported  for  you  at  that  rate? 

Mr.  Kellogg.  Do  you  mean  for  the  elevator? 

Mr.  Day.  Any  grain  that  passed  through  the  elevator,  the  Kellogg 
elevator,  that  paid  that  rate  of  3^  cents  from  the  lakes  to  New  York? 

.Mr.  Kellogg.  Well,  not  on  wheat.  On  corn,  which  is  one-fourth 
cent  less  a  bushel,  Spencer  Kellogg  individualh'  paid  the  railroads  a 
half  cent  more  on  corn. 

Mr.  Day.  And  you  say  the  rate  on  wheat  passing  through  the  Kel- 
logg elevator  going  to  New  York  was  3^  cents? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  Did  any  go  forward  at  that  rate,  or  did  that  prohibit  it? 

Mr.  Kellogg.  That  prohibited  the  shipping  of  grain  through  the 
Kellogg  elevator.  Of  coui-se  a  shipper  would  not  pay  one-half  cent 
more  through  the  Kellogg  elevator  than  through  other  elevators. 

Mr.  Day.  In  that  34^  cents  that  was  imposed  or  proposed  to  be 
imposed  on  wheat  that  i^assed  through  the  Kellogg  elevator  destined 
to  New  York,  was  it  understood,  or  stated,  or  was  anything  said 
regarding  the  elevator  cliarge,  the  payment  of  the  elevator  charge  by 
the  railroads? 

M]'.  Kellogg.  By  whom? 

Mr.  Day.  By  the  railroads  that  carried  it. 

Mr.  Kellogg.  Yes,  sir;  as  I  understand  it,  they  told  the  shippei 
that  there  would  be  one-half  cent  additional  charge  if  it  j)assed 
through  the  Kellogg  elevator,  as  they  had  made  arrangements  with 
the  Western  Elevating  Association  to  pay  that  association  for  all  grain 
that  was  to  be  transported  over  the  railroad. 

Mr.  Day.  Were  you  a  member  of  this  association  in  ISDli? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  What  was  the  rate  that  the  railroads  paid  the  elevatinji 
.association  for  the  elevation  of  grain  during  that  season? 

Mr.  KELLOCiG.  One-half  cent. 

Mr.  Day.  The  railroads,  during  the  year  1899,  paid  for  tlie  eleva- 
tion of  grain  which  they  transported  to  tidewater? 

Mr.  Kello(4G.  Yes,  sir. 

Mr.  Day.  Now,  what  I  want  you  to  state  is  whether  or  not  the  rail- 
roads were  to  paj'you  or  the  Kellogg  elevator  the  one-half  cent  of  the  34- 
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cents  rate  which  they  imposed  on  grain  that  passed  through  your 
elevator  to  tidewater.  Were  they  to  pay  you  for  tlie  service  you  j)er- 
formed,  or  was  that  to  cost  3^^  cents  to  New  York  without  reimbursing 
you  at  all? 

Mr.  Kellogg.  Well,  they  were  to  paj^  the  Kellogg  elevator,  or — the 
shipper  rather — the  shipj^er  would  have  to  pay  the  additional  one- 
half  cent  to  pass  through  the  Kellogg  elevator. 

Mr.  Day.  In  case  of  grain  going  through  the  Western  Elevating 
Association,  the  net  result  was  2^  cents  on  wheat? 

Mr.  Kellogg.  Yes,  sir. 

Commissioner  Prouty.  A  bushel,  you  mean? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  Through  the  Kellogg,  what  would  it  net  to  the  railroad? 

Mr.  Kellogg.  It  would  net  2+  cents  to  the  railroad. 

Mr.  Day.  Through  tlie  Kellogg  elevator? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  They  would  then  pay  you  one-half  cent  and  the  Western 
Elevating  Association  one-half  cent,  and  that  would  make  the  3^  cents? 

Mr.  Kellogg.  Yes,  sir. 

Commissioner  Clements.  That  was  when? 

Mr.  Day.  Tliat  was  during  the  season  of  1000? 

Mr.  Kellogg.  Yes,  sir. 

Commissioner  Prouty.  You  left  the  association,  I  suppose,  because 
you  could  not  get  what  you  regarded  as  a  fair  per  cent?  , 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  Is  your  elevator,  the  Kellogg  elevator,  as  advantageously 
situated  for  the  transportation  of  gi"ain  out  of  Buffalo  as  the  elevators 
that  are  members  of  the  Western  Elevating  Association? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  As  any  of  them? 

Mr.  Kellogg.  It  is. 

Mr.  Day.  You  thimk  it  is  as  advantageously  situated  for  the  rail- 
roads as  the  best? 

Mr.  Kellogg.  I  do. 

Mr.  Day.  From  your  point  of  view  it  involves  no  more  expense  to 
take  it  out  of  your  elevator  than  other  elevators,  members  of  this 
association? 

Mr.  Kellogg.  I  think  not. 

Commissioner  Prouty.  It  appears  that  the  New  York  Central  oper- 
ates two  elevators,  City  A  and  B.  Are  those  not  situated  on  the  iron 
of  the  New  York  Central  Railroad  Companj-? 

Mr.  Kellogg.  Yes,  sir;  they  are. 

Commissioner  Prouty.  The  New  York  Central  in  taking  grain 
from  those  elevators  would  not  be  obliged  to  pay  the  switching  charge. 

Mr.  Kellogg.  I  will  correct  my  previous  statement.  The  Kellogg 
elevator  is  as  well  situated  as  any  elevator  on  the  Buffalo  Creek 
Railroad. 

Commissioner  Prouty.  IIow  long  since  an  elevator  was  built  in 
Buffalo,  Mr.  Kellogg? 

Mr.  Kellogg.  I  think  the  Coatsworth  elevator  was  the  last  built — 
some  two  or  three  years  ago;  possibly  four  years. 

Commissioner  Prouty.  Is  that  a  private  enterprise? 

Mr.  Kellogg.  Yes,  sir. 

Commissioner  Prouty.  Not  connected  with  any  railroad? 

Mr.  Kellogg.  No,  sir;  not  with  any  railroad. 
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Mr.  Day.  Was  there  any  wheat  passed  through  j^our  elevator  dur- 
ing the  season  of  navigation,  19(30,  that  went  forward  by  rail? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  By  what  line? 

Mr.  Kellogg.  By  the  West  Shore  Line. 

Mr.  Day.   What  rate  was  imijosed  on  tliat  wheat'? 

Mr.  Kellogg.  Well,  from  the  shipper  I  understand  one-half  cent 
additional. 

Mr.  Day.  You  do  not  know  what  rate  was  asked  or  imposed  on  that 
particular  grain? 

Mr.  Kellogg.   We  have  notliing  to  do  with  the  rate. 

Mr.  Day.  Who  was  the  shipper? 

Commissioner  Clements.  Now,  Mr.  Kellogg,  on  those  points,  if  you 
think  it  is  going  to  hurt  your  case,  you  can  use  your  judgment 

Mr.  Lewis.  I  was  going  to  object. 

Commissioner  Clements.  We  do  not  think  he  ought  to  be  required 
to  disclose  his  testinu)ny  in  matters  of  that  kind.  It  is  hearsay, 
anyhow. 

Mr.  Day.  The  reason,  your  honors,  that  I  was  pressing  that  ques- 
tion was  to  clear  up  in  my  own  mind  whether  the  railroads  actually 
exacted  3^  cents  a  bushel  on  grain  that  came  from  the  lake  through 
the  Kellogg  elevator.  Was  the  shipper  in  that  case  vou  refer  to 
Waite,  Thorl)urn  &  Co.? 

Mr.  Lewis.  I  object,  your  honors. 

Commissioner  Clements.  We  will  leave  him  to  answer  that  or  not, 
as  he  desires.  He  may  not  want  to  disclose  his  i^roof  at  this  time. 
Mr.  Lewis,  you  object  to  that? 

Mr.  Lewis.  Yes,  sir. 

Mr.  Day.  Tlie  other  matters  which  I  desired  to  interrogate  him 
alxnit  were  on  this  general  line,  and  if  j^our  lionors  will  not  require 
him  to  answer  those  ([uestions,  I  have  no  other  questions  to  ask  Mr. 
Kellogg. 

Commissioner  Clements.  We  think  for  the  present  he  should  not 
be  asked  those  questions. 

Commissioaer  Prouty.  Do  you  regard  grain  elevating  at  one-half 
cent  a  bushel  as  a  profitable  business,  Mr.  Kellogg? 

Mr.  Kellogg.  I  do,  properly  conducted. 

Commissioner  Clements.  'J'hat  is  all  at  present,  Mr.  Kellogg. 

Witness  excused. 

H.  Taylor  Mills,  having  been  duty  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Mills,  will  you  state  to  the  Conrmission  vour  residence? 

Mr.  Mills.  Buffalo,  N.  Y. 

Mr.  Day.  And  your  business? 

Mr.  Mills.  Manager  for  tlie  Northwestern  Consolidated  Milling 
Cvompau}'. 

Mr.  Day.  How  long  have  you  made  Buffalo  your  lieadquarters? 

Mr.  Mills.   Since  June,  1892. 

Mr.  Day,  And  during  that  period  of  time  you  have  been  engaged 
as  manager  for  this  company? 

Mr.  Mills.  I  liave  not  been  numager  all  that  lime.  I  luive  been 
manager  since  September,  1893. 

Mr.  Day.  Has  the  Nortliwestern  Milling  C'onii)any  a  warehouse  at 
Buffalo? 

]VIr.  Mills.   We  use  some  of  the  i-ailvvay  warehouses  for  transfer. 

Mr.  Day.   Foi-  transfer? 
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Mr.  Mills.  Yes,  sir. 

Mr.  Day.  And  where  do  you  store  your  flour? 

Mr.  Mills.  We  do  not  do  a  storage  business. 

Mr.  Day.  Do  you  have  flour  stored  here? 

Mr.  Mills.  We  keep  a  supply  on  liand. 

Mr.  Day.  What  average  quantity  do  you  have  on  hand? 

Mr.  Mills.  I  do  not  know. 

Mr.  Day.  Well,  state  approximately,  roughly,  expressed  in  barrels, 

Mr.  Mills.  It  would  not  be  possible  to  answer  that  question,  I 
think,  correctly,  for  at  different  seasons  it  varies. 

Mr.  Day.  Say  during  the  month  of  August  last. 

Mr.  Mills.  About  25,000  barrels. 

Mr.  Day.  How  much  in  January  last? 

Mv.  Mills.  We  were  ver^-  short  in  January;  I  do  not  think  over 
20,000. 

Mr.  Day.  How  much  at  about  this  period? 

Mr.  Mills.  We  are  very  short  at  jDresent. 

Mr.  Day.  Your  mills  are  situated  where? 

Mr.  Mills.  At  Minneapolis. 

Mr.  Day.  That  is  the  Northwestern  Milling  Company. 

Mr.  Mills.  It  is  the  Northwestern  Consolidated. 

Mr.  Day.  Commonly  called  the  C'onsolidated? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  How  do  you  bring  floui-  forward  chiefly  during  the  season 
of  navigation? 

Mr.  Mills.  By  lake,  from  Western  lake  ports. 

Mr.  Day.  What  rail  lines  do  you  emploj^  from  Minneapolis  to  the 
ports? 

Mr.  Mills.  All  of  them. 

Mr,  Day.  What  lake  ports  do  you  principally  shijj  from? 

Ml'.  Mills.  From  all  of  the  ports  that  have  regular  package  freight 
lines. 

Mr.  Day.  What  ports? 

Mr.   Mills.  Chicago,  Milwaukee,  Manitowoc,  Gladstone,  Duluth. 

Mr.  Day.  Now,  hoV  is  flour  billed  from  Minneapolis? 

Mr.  Mills.  To  New  York  City. 

Mr.  Day.  All  of  it? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Who  consigned  to? 

Mr.  Mills.  To  the  order  of  the  company, 

Mr.  Day,  Is  there  any  expression  in  the  billing  to  notify  anybody? 

Mr.  Mills.  No,  sir. 

Mr.  Day'".  To  you  or  the  company  here? 

Mr.  Mills.  In  some  cases  my  name  appears,  but  in  others  it  does 
not. 

Mr.  Day.  Generally  speaking,  it  is  to  the  order  of  the  company 
here? 

Mr.  IvIiLLS,  Yes,  sir. 

Mr.  Day.  Do  you  have  any  preferred  line  of  steamers  that  you  use? 

Mr.  Mills.  No;  it  is  a  matter  of  which  can  facilitate  the  movement 
best. 

Mr.  Day.  Do  the  charges  follow  the  traffic? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  To  where? 

Mr.  Mills.  To  Buffalo. 
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Mr.  Day.  Although  the  traffic  is  billed  from  Minneapolis  through 
to  New  York,  the  charges  are  collected  at  Buffalo? 

Mr.  Mills.  The  earned  charges  are  collected  at  Buffalo. 

Mr.  Day.  Who  pays  the  charges  at  Buffalo? 

Mr.  Mills.  I  do. 

Mr.  Day.  Describe  the  movement  of  the  traffic  from  the  ship.  The 
ship  is  warped  up  to  the  wharf;  then  what? 

Mr.  Mills.  It  is  unloaded  and  put  into  whatever  warehouse  the 
boat  is  at. 

Mr.  Day.  Which  warehouse  do  jou  prefer? 

Mr.  Mills.  I  do  not  think  there  is  a  matter  of  preference. 

Mr.  Day.  Which  one  receives  the  bulk  of  yoiir  traffic? 

Mr.  Mills.  The  Lehigh  Valley. 

Mr.  Day.  And  second? 

Mr.  Mills.  The  Erie. 

Mr.  Day.  Third? 

Mr.  Mills.  The  New  York  Central. 

Mr.  Day.  And  fourth? 

Mr.  Mills.  We  do  a  sniiill  business  with  the  Lackawanna. 

Mr.  Day.  Who  bears  the  cost  of  taking  flour  out  of  the  ship's  hold? 

Mr.  Mills.  I  do  not  know  whether  the  lake  lines  or  the  railroad 
ones. 

Mr.  Day.  When  traffic  goes  to  the  Lehigh  Valley  warehouse,  de- 
scribe its  course  from  the  ship's  hold  to  the  Lehigh  Valley  warehouse. 
Is  their  warehouse  right  at  the  wharf? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Where  is  the  New  York  Central's  warehouse? 

Mr.  Mills.  It  is  situated  in  the  same  manner. 

Mr.  Day.  At  the  dock? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  And  the  Erie? 

Mr.  Mills.  At  the  dock. 

Mr.  Day.  And  tlie  Lackawanna? 

Mr.  Mills.  It  is  not  at  the  dock.     It  is  a  little  ways  off. 

Mr.  Day.  What  course  does  the  flour  pursue  in  going  from  the  ship 
to  the  Lackawanna  warehouse? 

Mr.  Mills.  It  is  transferred. 

Mr.  Day.  How? 

Mr.  Mills.  Switched  out  in  cars. 

Mr.  Day.  It  is  taken  out  of  the  ship's  hold  flrst  and  put  on  the 
dock? 

Mr.  Mills.  Yes,  sir. 

Mr,  Day.  Then  a  new  set  of  men  handle  it  there — the  dock  men 
handle  it? 

Mr.  Mills.  I  suppose  so. 

Mr.  Day.  And  if  cars  are  in  readiness  there,  it  is  loaded  into  »ars? 

Mr.  Mills.  Yes,  sir;  I  suppose  so. 

Mr.  Day.   And  transferred  l)y  rail  to  the  warehouse? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  How  far  away  is  the  warehouse  from  the  dock,  ai)i)roxi- 
mately? 

Mr.  Mills.  I  should  say  about  2  miles. 

Mr.  Day.  And  then  unloaded  into  the  warehouse? 

Mr.  Mills.   Yes,  sir. 

Mr.  Day.  Now,  avIio  bears  tlie  expense  of  transferring  the  flour 
from  the  ship  into  the  warehouse? 
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Mr.  Mills.  I  do  not  know  whether  that  is  a  lake  charge  or  a  rail 
charge. 

Mr.  Day.   Do  you  paj^  anj^  of  it? 

Mr.  Mills.  Do  j^ou  mean  on  lake  business? 

Mr.  Day.  Ex-lake;  yes,  sir. 

Mr.  Mills.  No,  sir. 

Mr.  Day.  All  you  i)ay  is  the  through  rate,  or  the  cliYision  of  the 
through  rate,  up  to  Buifalo? 

Mr.  Mills.  We  are  paying  20  cents  a  ton  besides. 

Mr.  Day.  For  what? 

Mr.  Mills.   For  handling  at  Buffalo. 

Mr.  Day.  Twent}^  cents  for  handling  flour  at  Buffalo  in  excess  of 
the  tariff  rate  at  the  present  time? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Who  is  it  paid  to? 

Mr.  Mills.  To  agents  of  the  lines? 

Mr.  Day.  How  is  it  collected? 

Mr.  Mills.  It  is  made  out  as  a  bill. 

Mr.  Day.  Is  it  a  separate  bill? 

Mr.  Mills.  It  is  a  separate  bill. 

Commissioner  Clements.  Do  j^ou  mean  the  lake  lines  or  rail  lines? 

Mr.  Mills.  The  rail  lines. 

Mr.  Day,  Is  that  deducted  from  the  rate  or  in  excess  of  the  rate? 

Mr.  Mills.  It  is  in  excess  of  the  rate. 

Mr.  Day.  What  is  that  20  cents  a  ton  for? 

Mr.  Mills.  I  do  not  know.  Nominally,  I  suppose,  it  is  for  the  privi- 
lege of  having  stopped  off  at  Buffalo  and  liandling. 

Mr.  Day".  How  is  it  stated  on  the  bill? 

Mr.  Mills.  It  is  a  handling  charge,  I  believe. 

Ml".  Day.  Is  that  tlie  waj^  it  is  expressed  in  tlie  bills? 

Mr.  Mills.  I  am  not  sure  about  that. 

Mr.  Day.  How  many  bills  of  that  kind  do  you  get? 

Mr.  Mills.  On  everything  that  comes. 

Mr.  Day.  For  how  long? 

Mr.  Mills.  For  a  good  many  j^ears. 

Mr.  Day.  Are  you  not  able  to  say  what  j'ou  pay  it  for,  or  how  it  is 
expressed  in  the  TdIHs? 

Mr.  Mills.  We  understand  it  is  handling,  and  I  suppose  switching. 

Mr.  Day.  What  is  said?  You  have  your  receipts.  Are  those  bills 
receipted  that  you  pay  for  the  20  cents  a  ton — are  thej^  receipted  when 
3^ou  i3ay  them? 

Mr.  Mills.  After  we  pay  them. 

Mr.  Day.  Do  you  have  some  of  those  bills  in  your  possession? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  After  the  noon  hour  I  will  be  glad  to  liave  you  produce 
some  of  those  receipts. 

Mr.  Mills.  I  will  do  so. 

Mr.  Day.  Now,  after  flour  is  put  in  the  warehouses,  how  long  a 
period  is  it  permitted  to  remain  there? 

Mr.  Mills.  Well,  I  do  not  know  as  to  that  point. 

Mr.  Day.  What  is  the  greatest  length  of  time  that  you  have  had 
flour  there? 

Mr.  Mills.  I  can  not  say.  Our  flour  does  not  remain  in  there  verj'' 
much,  for  we  are  short  of  repacking  sacks;  we  are  usually  out  of 
them. 
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Mr.  Day.  Is  there  not  aliniit — a  time  limit — expressed  in  your  under- 
standings or  your  agreements  witli  the  i-ailroads? 

Mr.  Mills.  It  is  expected  that  we  will  move  our  stock  in  twentj^ 
days. 

Mr.  Day.   Is  there  any  time  limil  on  it? 

Mr.  Mills.   I  think  not. 

Mr.  Day.  What  facilities  besides  the  mere  storage  of  Hour,  or  a 
warehouse  to  store  your  flour  in,  do  the  railroads  suppl}^  3'ou? 

Mr.  Mills.  I  think  no  facilities  except  that,  except  a  very  small 
end  in  two  of  the  warehouses  to  repack  flour. 

Mr.  Day.  Repack  from  what? 

Mr.  Mills.  Repack  from  larger  sacks  into  pajjer  sacks  for  the  East- 
ern trade. 

Mr.  Day.  You  repack  from  large  sacks  into  small  paper  sacks? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Who  furnishes  the  machinery? 

Mr.  Mills.  We  do. 

Mr.  Day.   Who  furnishes  the  inen? 

Mr.  Mills.  We  do. 

Mr.  Day.  Who  pays  them? 

Mr.  Mills.  We  do. 

Mr.  Day.  Do  you  receive  aii^v  compensation  from  the  railroad  for 
the  services  of  these  men? 

Mr.  Mills.  No,  sir. 

Mr.  Day.  Do  the  railroads,  or  either  of  them,  furnish  you  with  any 
assistance? 

Mr.  Mills.  No,  sir. 

Mr.  Day.  Excepting  the  transfer  of  flour  to  the  warehouse? 

Mr.  Mills.  That  is  "all. 

Mr.  Day.  Now,  when  the  flour  is  to  go  out  of  the  warehouse  for  dis- 
tribution to  various  points,  who  loads  it  into  the  cars? 

Mr.  Mills.  The  railroads. 

Mr.  Day.  And  you  have  nothing  to  do  with  that  expense? 

Mr.  Mills.  No,  sir. 

Mr.  Day.   You  say  that  you  have  no  warehouse  of  your  own? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  How  many  barrels  of  flour  on  an  average;  do  you  handle 
in  this  way  ex-lake? 

Mr.  Mills.  Ex-lake  and  rail? 

Mr.  Day.  Well,  both. 

Mr.  Mills.  I  could  'not  tell  j'ou  exactl3^  I  shoidd  say,  approxi- 
mately, 4,000  barrels  a  da3\ 

Mr.  Day.  Now,  during  the  period  of  navigaliou  what  are  3'our 
average  receipts  by  lake? 

Mr.  Mills.  I  could  not  answer  that. 

Mr.  Day.  Ajjproximately,  daily? 

Mr.  Mills.  In  some  cases  it  will  come  in  in  a  large  lump,  and  in 
other  cases  it  will  l)e  strung  along,  a  car  at  a  lime. 

Mr.  Day.  I  speaking  of  by  lalce. 

Mr.  Mills.   I  think  it  would  be  impossible  to  answer  that. 

Mr.  Day.  What,  roughly,  is  the  gi-eatest  amount  of  flour  you  have 
received  daily,  or  nu)nthly,  or  during  the  pei'iod  of  navigation,  say, 
of  1!)00?  •  •  •  -  _ 

Mr.  Mills.  I  do  not  think  I  could  give  the  separation  of  the  period 
of  navigation  from  the  all-rail  the  Avay  our  accounts  are  kept. 
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Mr.  Day.  What  is  the  total  amount,  roughlj' ,  that  j^ou  receive  both 
ways? 

Mr.  Mills.  I  should  say  from  1,000,000  to  1,200,000  or  1,300,000 
barrels. 

Mr.  Day.  The  storage  for  repacking  facilities,  excepting  machinery, 
is  paid  by  the  railroad? 
Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Is  this  flour  insured  in  the  warehouse? 
Mr.  Mills.  Yes,  sir;  we  carrj^  insurance  clause. 
Mr.  Day.  Who  bears  the  expense  of  insurance? 
Mr.  Mills.  We  do. 

Mr.  Day.  Are  you  reimbursed  b}'  the  roads? 
Mr.  Mills.  No,  sir.  " 

Mr.  Day.  Do  you  receive  any  reimbursements  respecting  flour  or 
any  expense  incident  to  it? 
Mr.  Mills.  No,  sir. 

Mr.  Day.  Flour  that  comes  through  during  the  period  of  naviga- 
tion— I  understood  you  to  say  that  the  division  of  the  through  rate  up 
to  Buffalo  you  i^ay  here? 
Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Then  you  bill  the  flour  out.  AVhen  you  get  ready  to  dis- 
distribute  the  flour  it  goes  out  by  rail  on  the  balance  of  the  through 
rate? 

Mr.  Mills.  Well,  the  rate  is  corrected  to  the  tarift"  rate  to  the  dif- 
ferent points  it  is  going  to,  on  the  New  York  basis. 
Mr.  Day.  Then  it  is  billed  to  New  York? 
Mr.  Mills.  Originally. 

Mr.  Day.  And  it  carries  the  division  of  the  through  rate  up  to 
Buffalo? 
Mr.  Mills.  Yes,  sir. 

Mr.  Day.  And  then  the  balance  of  the  rate  from  Buffalo  to  New 
York  is  added  on  to  the  traffic? 

Mr.  Mills.  Whatever  is  unearned;  yes,  sir.  If  it  goes  to  Boston 
or  any  other  point,  it  is  changed  to  the  tariff  rate,  to  whatever  the 
tariff  is  above  or  below  New  York. 

Commissioner  Prouty.  It  is  the  tariff  rate  from  Mi)meapolis  or 
p6int  of  origin"^ 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  How  would  you  verify  or  how  would  the  railroads  ascer- 
tain that  the  traffic  you  tendered  to  them  is  entitled  to  go  forward  on 
the  balance  of  the  through  rate? 

Mr.  Mills.  I  do  iiot  know  how  they  keep  their  records. 
Mr.  Day.  Do  you  furnish  the  billing— don't  you  have  the  unexpired 
billing;  don't  you  have  your  bills? 

Mr.  Mills.  We  have  a  tonnage  record. 
Mr.  Day.  And  they  give  you  credit  on  the  tonnage? 
Mr.  Mills.  Yes,  sir. 

Mr.  Day.  You  surrender  your  billing  to  the  agent  here  when  you 
pay  for  the  haul  from  Minneapolis  up  to  Buffalo.     Describe  to  the 
Commission  what  you  do  with  the  billing. 
Mr.  Mills.  We  have  a  bill  of  lading. 

Mr.  Day.  And  you  take  that  to  the  agent  when  you  pay  him? 
Mr.  Mills.  When  we  order  the  x^ropertj^  forward. 
Mr.  Day.  And  you  surrender  it  to  him? 
Mr.  Mills.  Yes,  sir. 
Mr.  Day.  You  hold  it  up  to  that  time? 
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Mr.  Mills.  Yes,  sir. 

Mr.  Day.  When  can  you  use  that  balance  east?  How  long  is  it 
good? 

Mr.  Mills.  I  do  not  know  that  I  understand  you. 

Mr.  Day.  Well,  take  traffic  brought  do^vn  here  during  the  period 
of  navigation — have  you  any  unexpired  billing  now? 

Mr.  Mills.  I  do  not  think  so. 

Mr.  Day.  Have  you  any  billing  that  came  down  during  the  period 
of  navigation  that  you  have  not  yet  surrendered? 

Mr.  Mills.  I  do  not  think  so. 

Mr.  Day.  When  did  you  use  the  last? 

Mr.  Mills.  I  do  not  know. 

Mr.  Day.  How  long  ago  approximately? 

Mr.  Mills.  I  could  not  tell  without  looking  it  u^). 

Mr.  Day.  Did  you  use  any  of  it  during  the  month  of  February? 

Mr.  Mills.  I  do  not  see  that. 

Mr.  Day.  You  are  the  manager.  Who  does  know?  Who  is  the 
man  who  handles  or  transacts  that  lousiness? 

Mr.  Mills.  Our  shii^ping  clerk. 

Mr.  Day.   What  is  his  name? 

Mr.  Mills.  Mr.  Torrey. 

Mr.  Day.  When  did  j'on  have  any  conversation  with  him  in  regard 
to  any  billing  that  came  during  the  period  of  navigation? 

Mr.  Mills.  I  do  not  know  that  we  have  liad  any  conversation  about 
it.     There  would  be  no  occasion  for  it. 

Mr.  Day.  Did  you  see  anj'  billing  during  the  month  of  January? 

Mr.  Mills.  I  do  not  think  so. 

Mr.  Day.  Or  during  the  month  of  December? 

Mr.  Mills.  W^e  had  lake  shipments  come  in  early  in  December,  up 
to  the  10th  or  14th. 

Mr.  Day.  The  billing  is  good  until  used,  is  it  not? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.  Have  you  had  any  on  hand  tliat  came  in  the  month  of 
August;  could  you  use  the  balance? 

Mr.  Mills.  We  would  not  have  any  on  liand  that  long. 

Commissioner  Prouty.  Do  you  mean  to  say  that  the  billing  is  good 
at  that  rate  until  used?  What  was  the  rate  last  November,  we  will 
say,  from  Minneapolis  to  New  York,  lake  and  rail? 

Mr.  Mills.   I  do  not  remember.     I  think  it  was  l9i  cents. 

Commissioner  Prouty.  Supi)ose  you  shipped  a  carload  and  that  was 
brought  to  Buffalo  and  you  paid  the  earned  charges  up  to  Buff'alo  and 
j-ou  retained  that  bill  of  lading;  you  can  take  that  bill  of  lading  at 
any  time  until  used  and  send  that  carload  of  flour  along  to  New  York 
at  the  balance  of  the  liH-cent  rate?     Is  that  what  you  intended  to  say? 

Mr.  Mills.  Not  exactly.  I  think  the  amovmt  of  tonnage  going  out 
would  use  up  that  rate. 

Commissioner  Prouty.  You  say  you  keep  a  tonnage  account? 

Mr.  Mills.  \Ye  have  a  i-ecord  of  so  many  tons  coming  in  on  a  cer- 
tain rate,  and  in  turn  as  it  goes  out  it  is  ap])lied  against  that,  regard- 
less of  identity. 

Commissioner  Prouty.  So  3011  use  up  practically^  the  oldest  rate 
hrst? 

Mr.  Mills.  Yes,  sir;  always. 

Commissioner  Prouty.  And  you  always  send  it  foi-ward  on  the  bal- 
ance of  the  rate,  whatever  that  may  be? 

Mr,  Mills.  Yes,  sir. 
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Commissioner  Prouty.  Suppose  in  the  meantime  tlie  rate  from  here 
to  New  York  had  been  raised? 

Mr.  Mills.  It  woukl  not  affect  the  tonnage  at  all. 

Commissioner  Prouty.  You  would  send  it  along  on  the  balance  of 
tlie  through  rate? 

Mr.  Mills.  Yes,  sir. 

Commissioner  Prouty.  So  you  would  have  a  lower  rate  from  here  to 
New  York  on  that  than  the  shipper  who  ground  his  flour  at  the  same 
time? 

Mr.  Mills.  Yes,  sir. 

Commissioner  Prouty.  Suppose  the  rate  went  down  between  here 
and  New  York.     Could  you  not  ship  on  the  lower  rate? 

Mr.  Mills.   No,  sir;  I  have  tried  to,  but  never  have. 

Commissioner  Prouty.  Do  you  get  any  flour  from  any  source  except 
Minneapolis? 

Mr.  Mills.  No,  sir. 

Commissioner  Prouty.  Do  you  ship  out  all  the  flour  that  you  bring 
in  here,  or  do  you  distribute  some  in  Buffalo? 

Mr.  Mills.  We  sell  some  cars  in  Buffalo. 

Commissioner  Prouty.  Do  you  distribute  flour  around  Buffalo? 

Mr.  ]VIiLLS.   Yes,  sir. 

Commissioner  Prouty.  What  rate  do  jou  pay  on  that? 

Mr.  Mills.  The  Buffalo  local  rate,  plus  a  switching  charge  of  2 
cents  a  hundred. 

Commissioner  Prouty.  You  i3ay  the  rate  from  your  factory  to  the 
local  point? 

Mr.  Mills.  Yes,  sir;  and  the  switching  charge. 

Commissioner  Prouty.  And  you  have  alreadj'^  paid  the  earned  por- 
tion of  the  rate  to  Buffalo? 

Mr.  Mills.  Yes,  sir. 

Commissioner  Prouty.  Now,  what  is  the  difference  between  j^our 
j)ortion  of  the  through  rate  and  the  local  rate? 

Mr.  Mills.  It  is  corrected  to  the  local  rate. 

Commissioner  Prouty.  Why  don't  you  ship  that  flour  from  Min- 
neapolis to  Buffalo  on  the  local  rate  from  Minneapolis  to  Buffalo? 

Mr.  Mills.   Do  you  mean  Buffalo  shipments? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  Mills.  To  give  quick  delivery  from  this  point. 

Commissioner  Prouty.  Is  the  earned  part  of  the  Buffalo  rate  less 
than  the  local  rate? 

Mr.  Mills.  I  do  not  know  what  the  present  division  is.  That  does 
not  affect  us,  inasmuch  as  it  is  corrected. 

Commissioner  Prouty.  Do  you  paj"  the  same  export  rate  as  on 
domestic  traffic? 

Mr.  Mills.  I  do  not  know  anything  about  that. 

Commissioner  Prouty.  That  does  not  stop  here? 

Mr.  Mills.  No;  it  does  not  come  anywhere  near  us. 

Mr.  Day^  You  say  you  do  not  handle  export  traffic? 

Mr.  Mills.  No,  sir.  We  might  have  an  occasional  car,  but.  we  do 
not  use  our  business  here  to  accommodate  exj^ort  business. 

Mr.  T>AY.  In  settling  with  the  railroads  for  traffic  going  to,  say, 
Boston  or  New  York,  j^ou  intrust  that  to  Mr.  Torrey  to  ascertain 
whether  the  count  is  correct,  whether  the  rate  is  right,  etc. ,  or  do  you 
look  into  it  to  see  for  yourself? 

Mr.  Mills.  For  the  last  two  years,  I  think,  I  have  intrusted  it  to 
him  almost  altogether. 
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Mr.  Day.  You  have  not  supervised  it  lo  see  wliether  they  were 
charging  the  rate  from  Minneapolis  to  the  sea])oai-(l,  to  New  York  or 
Boston,  or  the  export  rate? 

Mr.  Mills.  Our  books  check,  of  course,  witli  our  Minneapolis  l)Ooks; 
if  anything  is  wrong  it  is  returned  to  us  from  tliere. 

Mr.  Day.   You  do  not  supervise  it  to  see  whetlierit  is  correct  or  not? 

Mr.  Mills.  Personally,  you  meany 

Mr.  Day.  Yes,  sir;  or  genei-ally. 

Mr.  Mills.  No,  sir. 

Mr.  Day.  During  the  i)eriod  of  navigation,  do  you  know  what  the 
division  of  the  Minneapolis-JJoston  rate  was  tliat  you  paid  here':* 

Mr.  Mills.  No,  sir. 

Mr.  Day.  How  do  you  ascertain  how  much  the  tariff  is  to  Butfalo? 

Mr.  Mills.  The  bill  of  lading  is  stamped. 

Mr.  Day.  The  through  rate  is  stamped  on  the  bill  of  lading? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day.   Ilowdo  you  ascertain  how  much  is  earned  up  to  Buffalo? 

Mr.  Mills.  All  these  lines  hav(^  different  divisions,  as  I  understand 
it,  and  they  charge  us  whatever  their  division  is  to  Buffalo. 

Mr.  Day.  How  do  you  ascertain  wliether  the  charge  they  have 
made  is  the  correct  amount  or  not,  if  you  don't  know? 

Mr.  Mills.   Well,  I  sui)pose  Mr.  Torrey  knows. 

Mr.  Day.  Then  you  rely  upon  him  for  that  portion  of  the  business? 

Mr.  Mills.   Yes,  sir. 

Mr.  Day.  Why  do  you  pay  here  the  charge  from  jVIinneapolis  to 
Buffalo  on  a  through  rate  to  New  York  or  I>oston?  Why  is  it  divided 
up  here?     W^hy  don't  you  pay  it  all  at  the  other  end? 

Mr.  Mills.  We  used  to  do  that  in  the  past,  and  we  had  a  great 
many  cases  where  our  customers  were  trou])led  with  overcharges,  and 
we  think  it  aids  us  in  selling. 

Mr.  Day.  Wliy  is  it  not  paid  through  from  Minneapolis?  Why  split 
it  at  Buffalo? 

Mr.  Mills.  We  do  not  know  wheie  it  is  going  when  it  leaves  Min- 
neapolis. 

Mr.  Day.   Do  j'ou  sell  your  traffic  delivered  at  the  East  prepaid? 

Mr.  ]V[iLLS.  Yes,  sir. 

Mr.  Day.  Do  you  wish  the  Commission  to  understand  you  as  stat- 
ing that  on  all  the  flour  that  came  to  Buffalo  by  water  that  subse- 
quently went  forward  b}'  I'ail  or  went  into  the  warehouses  of  railroads 
here  that  you  actuallj'  paid  to  the  respective  railroads  20  cents  a  ton 
in  addition  to  the  rate? 

Mr.  Mills.  Not  on  the  lake  stuff";  no,  sir. 

Mr.  Day.  Not  on  the  lake  stuff? 

Mr.  Mills.  No,  sir;  but  on  the  rail  stuff. 

Mr.  Day.  I  understood  you  to  say  on  lake  ti-attic. 

Mr.  Mills.  No,  sir. 

Mr.  Day.  You  do  not  pay  anything  to  the  raiboads  at  all  for  han- 
dling or  storing  ex-lake  t lathc? 

Mr.  Mills.  No,  sir. 

Mr.  Day.  Tliat  is  all  free? 

Mr.  Mills.  That  is  free.  All  the  repacking  is  done  by  our  own 
men. 

Mr.  Day.  I  mean  taking  it  out  of  the  ship's  liold,  putting  it  on  the 
wharf,  from  the  wliarf  into  the  cars,  and  from  the  cars  into  the  ware- 
house, hauling  it  a  mile  or  two  by  rail  to  the  warehouse,  taking  it  out 
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of  the  warehouse  and  putting  it  into  the  cars  again  is  done  by  the 
raih'oads  free? 

Mr.  Mills.  That  is  only  in  case  of  the  Lackawanna;  in  the  other 
cases  the  boat  goes  right  to  the  dock.  We  do  practically^  no  business 
with  the  Lackawanna. 

Mr.  Day.  These  other  four  roads  do  all  of  the  handling  here,  tak- 
ing it  out  of  the  ship's  hold  and  putting  it  in  the  cars,  giving  you  all 
of  this  storage  indefinitely  free? 

Mr.  Mills.  On  lake  business;  yes,  sir. 

Mr.  Day.  That  is  what  I  am  speaking  of.  Can  you  tell,  approxi- 
mately, how  long  it  takes  to  discharge  1,000  or  5,000  barrels  of  flour? 

Mr.  Mills.  From  a  boat? 

Mr.  Day.  Yes,  sir;  and  put  it  into  the  warehouse? 

Mr.  Mills.  No,  sir. 

Mr.  DAY^  Have  you  any  idea  of  the  length  of  time  it  takes  to  dis- 
charge 5,000  bushels  of  wheat  from  a  boat  into  an  elevator? 

Mr.  Mills.  No,  sir;  I  have  not. 

Mr.  Day.  The  Erie  warehouse  is  at  the  dock,  is  it? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day".  Where  you  store  flour? 

Mr.  Mills.  Yes,  sir. 

Mr.  Day^.  Do  you  use  that  warehouse  in  conjunction  with  other 
mills,  or  is  that  exclusively  for  you? 

Mr.  Mills.  Anybody  can  use  it  that  wants  to,  I  understand, 

Mr.  Day.  Do  you  blend  any  flour  here? 

Mr.  Mills.  No,  sir;  we  have  no  blending  machines. 

Mr.  Day.  Do  you  do  an}^  mixing? 

Mr.  Mills.  No,  sir. 

Mr.  Day".  You  simply  have  facilities  for  repacking? 

Mr.  Mills.  Yes,  sir;  simph'  facilities  for  repacking. 

Mr.  Day^.  What  did  j^ou  state — it  has  slipped  my  mind — was  the 
greatest  number  of  barrels  you  had  in  store  here  at  any  one  time 
during  1900?    You  gave  an  estimate,  I  believe. 

Mr.  Mills.  I  do  not  think  I  stated. 

Mr.  Day.   Well,  what  is  it? 

Mr.  Mills.  I  do  not  know. 

Mr.  Day.  State  roughly. 

Mr.  Mills.  I  could  not  estimate  such  a  thing  as  that. 

Mr.  Day.  Did  you  say  25,000  barrels? 

Mr.  Mills.  No;  I  said  that  was  about  what  we  had  last  August. 

Mr.  Day.  Well,  is  that  the  greatest  number  that  you  had  at  any 
one  time  during  the  year? 

Mr.  Mills.  We  might  have  had  larger;  I  do  not  know. 

Mr.  Day".  When  did  navigation  close? 

Mr.  Mills.  Why,  I  think  the  last  boat  came  in  about  the  11th  or 
12th  of  December — somewhere  about  there. 

Mr.  Day".  Your  books  will  show  about  the  amount  of  flour  3"ou  had 
in  warehouses  on  the  1st  of  December? 

Mr.  Mills.  I  think  so. 

Mr.  Day.  After  lunch  you  will  please  bring  with  you  the  amounts 
on,  say,  December  1,  January  1,  and  February  1,  and  ask  Mr.  Torrey 
to  come  up  with  you. 

Commissioner  Clements.  AVhat  else  did  jon  ask  him  to  bring? 

Mr.  Day.  I  asked  him  to  bring  receipts  to  show  about  that  20  cents. 
That  is  all  I  wish  to  ask  of  Mr.  Mills  at  this  time  until  this  afternoon. 
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Commissioner  Clements.  Just  l)riiig  those  papers  with  you  this 
afternoou. 

Mr.  Mills.  Yes,  sir. 

Commissioner  Clements.  We  will  take  a  recess  until  1.30  this  after- 
noon. 

At  12.30  p.  m.  the  Commission  took  a  recess. 

after  recess. 

2  o'clock  p.  m. 
Commissioner  Clements.  You  may  proceed,  ^Ir.  Day. 
Mr.  Day.  I  will  call  Mr.  Henry. 

Frank  F.  Henry,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  occupation,  Mr.  Henry? 

Mr.  Henry.  I  am  ageut  of  the  Washburn-Crosby  Company,  of 
Minneapolis. 

Mr.  Day.  Do  you  maintain  an  office  in  the  city  of  Buffalo? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  You  are  the  manager? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  How  many  employees  do  you  hnxe  in  the  office? 

Mr.  Henry.  Seven. 

Mr.  Day.   Who  is  next  to  you  in  authority? 

Mr.  Henry.  Well,  I  have  undivided  authority. 

Mr.  Day.  Who  is  your  shipping  clerk? 

Mr.  Henry.  A  man  named  Young. 

Mr.  Day.  What  is  his  full  name? 

Mr.  Henry.  Hugh  M.  Young. 

Mr.  Day.  How  long  have  yon  been  in  charge  of  the  Washburn- 
Crosby  business  here? 

Mr.  Henry.   Eight  years. 

Mr.  Day.  Where  do  j'ou  store  your  fiotir  here? 

Mr.  Henry.  In  the  railroad  warehouses. 

Mr.  Day.  Have  you  a  storehouse  of  your  own? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  Where? 

Mr.  Henry.  On  Fillmore  aventie. 

Mr.  Day.  What  capacity? 

Mr.  Henry.  Seventy  thousand. 

Mr,  Day.  What  flour  do  you  put  in  that  warehouse? 

Mr.  Henry.  Our  regular  shipments  from  the  West.  • 

Mr.  Day,  Flour  that  is  en  route  to  the  East? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  Under  what  conditions  do  you  use  that? 

Mr.  Henry.  We  use  it  foi-  distributing. 

Mr.  Day.  In  conjunction  with  the 

Mr.  Henry,   Witli  the  railroad  warehouses. 

Mr.  Day.  How  long  liave  you  been  using  that  to  its  full  capacity? 

Mr.  Henry.  Six  years  and  a  half. 

Mr.  Day.   Where  is  thai  located  with  i-eference  to  Ihe  lake? 

Mr.  Henry.  On  the  iJullalo  Creek  Railroad. 

Mr.  Day.  How  far  froui  the  docks? 

Mr.  Henry.  Something  over  a  mile. 

Mr.  Day.  How  do  you  get  flour  from  lake  boats  into  that? 

Mr,  Henry.  It  is  delivered  by  railroad  in  cars  and  switched. 

Mr,  Day.  Do  thej^  load  it  into  cars  for  you? 
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Mr.  Henry.  No,  sir. 

Mr.  Day.  Tliey  switch  it  up  to  the  warehouse? 

Mr.  Henry.  They  place  the  cars  on  our  switch. 

Mr.  Day.  Is  any  of  the  expense  of  tliat  borne  bj^  your  concern? 

Mr.  Henry.  Of  which? 

Mr.  Day.  Of  delivering  it  up  to  your  warehouse? 

Mr.  Henry,  Not  on  through  shipments,  so  far  as  I  know.  I  am 
not  competent  to  tell  you  that  because  I  do  not  pay  the  bills. 

Mr.  Day.  Do  you  approve  them? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  Who  does  pay  them? 

Mr.  Henry.  Paid  by  the  general  offtce. 

Mr.  Day.  Do  you  paj^  any  railroad  freight  at  all? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  What  freights? 

Mr.  Henry.  Small  shipments  in  local  lots. 

Mr.  Day.    Shipments  out? 

Mr.  Henry.  Shipments  out. 

Mr.  Day.  And  coming  in? 

Mr.  Henry.  Once  in  a  while,  to  some  line  that  we  do  not  ship  over 
very  much  and  do  not  have  credit  with,  we  ]3ay  them. 

Mr.  Day.  What  railroads  paj^  the  expense  of  putting  the  flour  into 
your  warehouse  from  the  boats? 

Mr.  Henry.  No  railroads. 

Mr.  Day.  That  is  up  to  the  warehouse? 

Mr.  Henry.  I  do  not  know  that  anj-  railroad  company  pays  it.  It 
is  switched  ovei'  by  tlie  Buffalo  Creek  Railroad. 

Mr.  Day.  Who  bears  it  finally? 

Mr.  Henry.  I  do  not  know. 

Mr.  Day.  Have  you  any  information  on  the  subject? 

Mr.  Henry.  I  assume  it  is  absorbed  in  the  through  i-ate;  whether 
by  the  eastern  oi-  western  connection  I  do  not  know. 

Mr.  Day.  Who  adjusts  those  bills? 

Mr.  Henry.  They  are  adjusted  by  the  railroad  company  with  our 
freight  department  in  Minneapolis. 

Mr.  Day.  Who  has  charge  of  that  department? 

Mr.  Henry.  As  to  the  adjustment  of  that,  I  do  not  know. 

Mr.  Day.  Who  is  in  charge  of  that  department? 

Mr.  Henry.  Mr.  Scharman. 

Mr.  Day,  What  is  liis  initial? 

Mr.  Henry.  "  W."  I  think. 

Mr.  Day.  Then  you  do  not  adjust  on  traffic  that  comes  from  the 
lake  to  Buifalo — you  do  not  pay  the  earned  charges  up  to  Buffalo? 

Mr.  Henry.  No;  I  do  not. 

Mr.  Day.  Or  in  your  office? 

Mr.  Henry.  It  is  not  settled  in  my  office. 

Mr.  Day.  Are  the  bills  approved  there? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  They  don't  pass  through  your  office  at  all? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  AVhat  railroad  warehouses  do  you  store  in? 

Mr.  Henry.  New  York  Central,  Erie,  and  the  Lehigh  Valley. 

Mr.  Day.  Are  those  warehouses  all  on  the  lake? 

Mr.  Henry.  Yes,  sir. 

Mr,  Day.  The  boats  come  up  to  them  and  traffic  is  taken  out  of  the 
ship  and  put  in  the  warehouse? 
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Mr.  Henry.  Yes,  sir. 

Mr.  Day.  What  length  of  time  is  traffic  allowed  to  stay  in  the  ware- 
houses before  it  is  shipped  out? 

Mr.  Henry.  There  is  a  rule  that  it  shall  not  remain  over  twenty 
days.  Our  freight  usually  goes  out  as  fast  as  received,  so  we  have  no 
way  of  deterniiniug  whether  that  rule  is  in  effect  or  not. 

Mr.  Day.   Is  there  a  rule? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  A  published  rule? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  As  a  mattei'  of  fact,  does  it  remain  longer  than  twenty 
days? 

Mr.  Henry.  On  a  tonnage  basis  I  do  not  think  it  does. 

Mr.  Day.  In  fact,  does  traffic  remain  over  twenty  days? 

Mr.  Henry.  The  actiuil  packages  may.  The  identity  is  not  pre- 
served. 

Mr.  Day.  Do  you  use  the  billing  when  shii^ping  flour  to  the  East? 

Mr.  Henry.  No;  we  surrender  the  l)ills  of  lading  on  arrival  of  the 
property. 

Mr.  Day.  The  traffic  comes  through  on  through  rate  to  Xew  York 
or  Boston? 

Mr.  Henry.  To  New  York. 

Mr.  Day.  Is  it  all  billed  through  to  there? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  Why  do  you  sui-render  the  billing? 

Mr.  Henry.  As  a  matter  of  convenience  on  arrival  at  Buffalo,  so 
that  the  railroads  will  not  delay  us  in  getting  it  out. 

Mr.  Day.  Do  you  preserve  evidence  of  your  right  to  have  it  go  out 
on  a  through  rate? 

Mr.  Henry.  By  tonnage  basis. 

Ml'.  Day.  By  your  books? 

Mr.  Henry.  Yes,  sir. 

(.'ommissioiier  Prouty.  Just  inquire  what  those  books  show. 

Mr.  Day.   What  do  your  books  show  in  that  regard? 

Mr.  Henry.  Those  books  show  the  number  of  tons  received  by  each 
line,  with  the  through  rate  from  Minneai)olis  to  New  York,  and  that 
w^ould  be  the  debit  side  of  the  record  in  our  accounts;  then  we  take 
credit  for  all  shipments  out  applied  against  that. 

Mr.  Day".  And  until  that  is  exhausted  it  is  availabU^  for  shipping- 
out  until  it  is  all  shipped  out? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  That  quantity? 

Mr.  Henry.  Yes,  sir.  I  do  not  know  that  it  would  he  available 
after  twenty  days  or  not;  I  never  tried  that. 

Mr.  Day.  You  mean  to  say  that  none  has  gone  out  aftei-  twenty 
days? 

Mr.  Henry.  It  may  have  gone  out;  but  1  Ix'lieve  it  all  goes  out 
within  twenty  days  of  receii)t,  on  a  tonnage  basis. 

Mr.  Day.  I  speak  of  the  actual  credit  that  you  get  when  you  sur- 
render the  bills  for  so  mueli  tonnage.  That  is  availal)h'  until  it  is 
exhausted,  is  it  not? 

Mr.  Henry.  I  do  not  know  it  to  Ije  available  after  liwenty  days. 

Mr.  Day.  Who  handles  that? 

Mr.  Henry.  Mr.  Young. 

Mr.  Day.  Now,  when  you  u.se  the  tonnage  out  do  youi-  books  show 
the  credit? 
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Mr.  Henry.  Yes,  sir. 

Mr.  Day.  That  it  is  exhausted  to  that  extent? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  How  is  the  expense  of  taking  the  traffic  from  the  boats 
into  the  warehouses  borne? 

Mr.  Henry.   You  mean  at  the  docks? 

Mr.  Day.  Yes,  sir. 

Mr.  Henry.  By  the  carriers,  the  same  as  otlier  tlirough  freight. 

Mr.  Day.  It  is  absorbed  by  the  roads? 

Mr.  Henry.  By  some  part  of  the  through  line. 

Mr.  Day.  Tliese  tonnage  bills  of  lading  which  you  surrender — when 
do  you  surrender  it ;  as  soon  as  receiYed? 

Mr.  Henry.  As  soon  as  I  get  notice  of  its  arrival. 

Mr.  Day.  What  work  do  you  do  in  the  railroad  warehouses  in  the 
way  of  repacking  or  blending? 

Mr.  Henry.  We  do  not  do  any  blending.     We  do  some  repacking 
into  small  paper  sacks. 

Mr.  Day.  Do  you  do  any  mixing  there? 

Mr.  Henry.  No.  sir;  we  have  only  one  house  where  we  pack. 

Mr.  Day.  When  flour  becomes  damaged  in  anyway,  do  you  do  any- 
thing in  the  way  of  remixing  it  or  putting  it  into  marketable  shape? 

Mr.  Henry.  I  do  not  do  any  of  that.     Once  in  a  while  we  may  have 
a  small  lot  damaged,  and  we  have  it  reconditioned. 

Mr.  Day.  Do  the  railroads  pay  any  of  the  expense  for  handling  the 
flour,  repacking  it  in  warehouses? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  Who  loads  it  from  the  warehouses  into  the  cars? 

Mr.  Henry.  At  the  railroad  warehouses? 

Mr.  Day.  Yes,  sir. 

Mr.  Henry.  The  railroad  employees. 

Mr.  Day,  Who  loads  it  from  your  warehouse  into  the  cars? 

Mr.  Henry.  We  do. 

Mr.  DAY^  Are  you  allowed  anything  in  your  rate? 

Mr.   Henry.  We  are  charged  10  cents  a  ton  for  doing  it  in  the 
winter  time. 

Mr.  Day.  I  am  speaking  now  exclusively  of  the  ex-lake  rate. 

Mr.  Henry.  Oh,  we  pay  the  entire  expense  of  handling  that  through 
onr  house. 

Mr.  DAY^  Is  it  by  the  barrel  or  ton? 

Mr.  Henrys  It  is  by  the  ton.     There  in  no  charge  for  doing  that 
service  through  our  house. 

Mr.  Day.  That  10  cents  a  ton  applies  in  the  winter  time? 

Mr.  Henry.  All  rail;  yes  sir;  in  the  winter. 

Mr.  Day.  In  these  railroad  warehouses,  do  you  use  your  own  ma- 
chinery or  use  it  jointly  with  others? 

Mr.  Henry.  We  have  our  own. 

Mr.  Day.  The  railroads  do  not  supply  that? 

Mr.  Henry.  Oh,  no. 

Mr.  Day.  But  they  allow  you  to  occupy  space? 

Mr.  Henry.  We  do  in  one  house  only. 

Mr.  Day.  Which  one? 

Mr.  Henry,  The  New  York  Central. 

Mr.  Day.  Without  charge? 

Mr.  Henry.  We  pay  a  charge. 

Mr.  Day.  AVhat  do  you  pay  on  ex-lake  traffic? 
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Mr.  Henry.  On  all  traffic  the  same.  There  is  a  certain  charge  for 
liower.     I  do  not  recall  what  it  is  now. 

Mr.  Day.  Any  other  charge? 

Mr.  Henry.  The  charge  for  po\v(»r  would  include  also  rental  for 
space. 

Mr.  Day.  Do  you  have  a  contract? 

Mr.  Henry.  No;  just  an  understanding. 

Mr.  Day.  Just  an  understanding? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  What  was  said  or  done  about  it? 

Mr.  Henry.  I  do  not  i-ecall  now.  It  was  seYcral  j^ears  ago ;  and 
the  l)ills  are  sent  on  to  our  general  office  for  payment  as  they  come  in. 
I  think  we  pay  a  rental  of  about  ■^•iO  a  month. 

Commissioner  Prouty.   Inquire  how  much  power  they  use. 

Mr.  Day.  AVho  furnishes  the  steam? 

Mr.  Henry.  The  steam  is  furnished.  We  furnish  the  engine;  we 
use  about  8  horsepower. 

Mr.  Day.  You  do  not  furnish  anj^  fuel  to  run  the  engine,  do  you? 

Mr.  Henry.  They  furnisli  the  steam, 

Mr.  Day.  Now,  what  was  the  New  York  rate — Minneapolis  to  New 
York — during  the  period  of  naYigation?  I  mean  the  rail  portion  of  it 
from  here? 

Mr.  Henry.  I  do  not  know.     I  think  it  Yaried  b}'  different  lines. 

Mr.  Day.  What  was  it  to  Boston? 

Mr.  Henry.  We  do  not  keep  a  record  of  it. 

Mr.  Day.  You  do  not  prepay  that  here? 

Mr.  Henry.  We  i)i-epay  the  charges  to  final  destination ;  l)ut  the 
bills  are  adjusted  at  Minneapolis. 

Mr.  Day.  At  Minneapolis? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  Your  office  has  nothing  to  do  with  that? 

Mr.  Henry.  No,  sir;  the  bills  go  directly  from  the  railroad  office  to 
Minneapolis. 

Mr.  Day.  And  thej^  do  not  pass  through  your  office  at  all? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  In  practice,  Mr.  Henrj^  is  traffic  carrie<l  out  of  Buffalo  to 
points  east,  or  has  it  been  since  the  close  of  navigation?  Has  any  of 
your  traffic  been  carried  on  the  basis  of  the  through  rate  when  navi- 
gation was  open? 

Mr.  Henry.  Since  the  close  of  navigation? 

Mr.  Day.  Yes,  sir. 

Mr.  Henry.  Yes,  sir;  business  originating  before  the  close. 

Mr.  Day.  That  is  the  general  practice? 

Mr.  Henry.   I  presume  it  is;  it  is  with  us. 

Mr.  Day.  How  much  traffic  did  you  av(M'age  dui-ing,  sa}',  the  last 
three  months  of  navigation? 

Mr.  Henry.  It  all  depends  oji  the  wheat  market. 

Mr.  Day.  How  much  flour  do  you  average  in  the  raili'oad  ware- 
houses? 

Mr.  Henry.  During  the  last  three  months? 

Mr.  Day.  Yes,  sir. 

Mr.  Henry.     Of  the  last  year?' 

Mr.  Day.  Yes,  sir. 

Mr.  Henry.  We  probably  average  50,000  barrels  in  all  tlie  ware- 
houses. 

Mr.  Day.  Simultaneously  you  averaged  that? 
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Mr.  Henry.     Yes,  sir. 

Mr.  Day.  Wliat  are  your  average  receipts  of  flour,  daily  receipts, 
during  tlie  period  of  navigation'? 

Mr.  Henry.  I  did  not  keep  any  record  of  that. 

Mr.  Day.  Well,  roughly. 

Mr.  Henry.  I  can  not  answer  that.     Perhaps  about  3,500  barrels. 

Mr.  Day.  Take  the  New  York  Central  warehouse,  where  yon  store 
flour  and  where  jou  repack  it,  do  the  other  mills,  saj',  the  Pillsbury 
and  the  Consolidated,  use  the  same  machinery  as  you  do?  Or  has 
each  one  its  own? 

Mr.  Henry.  No;  it  is  our  own  machinery.     We  own  it. 

Mr.  Day.  Do  any  of  the  other  mills  have  reiDacking  machinery  there 
at  the  New  York  Central  warehouse'? 

Mr.  Henry.  Not  that  I  know  of. 

Mr.  Day.  At  the  Lehigh  Valley? 

Mr.  Henry.  We  don't  use  that. 

Mr.  Day.  Or  the  Erie? 

Mr.  Henry.  No,  sir;  we  don't  use  that. 

Mr.  Day.  Only  at  the  New  York  Central? 

Mr.  Henry.  Only  at  the  New  York  Central. 

Mr.  Day.  During  the  last  year  have  you  sold  flour  locally? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  Does  that  flour  come  on  the  through  rate? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  What  rate? 

Mr.  Henry.  The  local  rate  and  2^  cents  additional  switching  charge. 

Mr.  Day.   Was  that  rate  paid? 

Mr.  Henry.  I  presume  it  was. 

Mr.  Day.  When  it  came  it  was  billed  through  to  New  York? 

Mr.  Henry.  It  is  always  billed  that  way.  But  we  have  to  pay  the 
local  at  Buffalo  and  2^  cents  switching  charge. 

Mr.  Day.  How  is  it  determined  that  trafflc  originally  billed  through 
to  New  York,  but  stopped  here,  and  the  rate  is  paid  up  to  Buffalo, 
and  subsequently  you  determine  that  you  will  deliver  that  traffic  in 
Buffalo,  how  are  the  railroads  advised  that  it  will  bear  local  rates? 

Mr.  Henry.  They  are  not  advised,  as  they  have  received  an  arbi- 
trary charge.     It  goes  through  our  own  house. 

Mr.  Day.  Are  there  instances  in  which  traffic  has  been  billed  through 
from  Minneapolis  to  New  York  and  j)aid  the  division  of  the  through 
rate,  the  Buffalo  division  of  the  through  rate,  and  then  subsequently 
sold  for  consumption  here? 

Mr.  Henry.  We  do  not  paj'  the  division  of  the  rate  on  local  traffic. 
We  pay  the  local  and  the  switching  charge.  If  it  goes  through,  we  are 
given  credit  for  what  we  had  paid  on  it. 

Mr.  Day.  All  that  goes  here  pays  the  local  charge  and  switching 
charge,  and  if  it  goes  forward  you  are  credited  back? 

Mr.  Henry.  The  amount  that  is  paid  on  the  basis  of  the  through 
rate  is  applied  as  a  credit. 

Mr.  Day.  Do  you  keep  barrels  in  store  here,  empty  barrels,  for  emer- 
gencies? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  Or  sacks? 

Mr.  Henry.  A  few  sacks. 

Mr.  Day.  You  say  you  resack  flour  liere — take  it  out  of  larger  sacks 
and  put  it  in  small  paper  sacks? 

Mr.  Henry.  Yes,  sir. 
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Mr.  Day,  Do  yoii  keep  a  large  stock  of  paper  sacks  on  hand? 

Mr.  Henry.  Not  large. 

Mr.  Day.  What  do  you  mean? 

Mr.  Henry.  We  order  every  few  da5^s,  and  they  are  arriving  every 
day  almost,  and  we  do  not  have  to  carry  a  large  stock. 

Mv.  Day.  You  kee])  those  in  the  respective  warehouses  where  you 
have  flour  stored? 

Mr.  Henry.  Just  where  we  have  our  packing  plant. 

Mr.  Day.   In  the  New  York  Central  then? 

Mr.  Henry.  Yes,  sir. 

Mr.  Day.  You  have  free  storage  then  on  whatever  you  have  there, 
whether  empty  sacks  or  full  sacks? 

Mr.  Henry.  There  is  no  difference  in  the  method  of  handling  empty 
and  full  sacks. 

Mr.  Day.  Tell  the  Commission  what  employees  j'ou  liave  and  what 
they  do  there. 

Mr.  Henry.  We  have  a  foreman  and  from  six  to  twelve  jjackers. 
The  foreman  has  general  charge  of  the  stocks  and  sees  that  it  is  loaded 
properly  into  the  cars. 

Mr.  Day.  You  have  thirteen  men? 

Mr.  Henry.  It  changes,  of  course. 

Mr.  Day.  Do  you  have  any  other  employees  working  at  anything 
besides  repacking? 

Mr.  Henry.  Not  at  that  house. 

Mr.  Day.   What  hands  do  you  keep  at  other  warehouses? 

Mr.  Henry.  From  one  to  five  men. 

Mr.  Day.  AVhat  do  they  do? 

Mr.  Henry.  They  look  after  the  condition  (^f  our  flour  passing 
through  the  houses. 

Mr.  Day.  And  what  else? 

Mr.  Henry.  Recondition  it  if  out  of  condition. 

Mr.  Day.  Do  they  have  machinery  or  a  plant  for  doing  it? 

Mr.  Henry.  Oh,  no;  it  is  done  by  hand;  transferred  from  loose 
sacks. 

Mr.  Day.  Do  you  do  anything  in  the  way  of  milling  here  at  all? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  Or  rebolting? 

Mr.  Henry.  Repacking  is  all,  and  rebolting. 

Mr.  Day.  It  is  i^ractically  a  mill  foi-  that  purpose? 

Mr.  Henry.  It  is  just  sifted. 

Mr.  Day.  Sifted  through  what? 

Mr.  Henry.  Through  a  reel. 

Mr.  Day.  What  is  the  capacity  per  day? 

Mr.  Henry.  About  GOO  bai-rels. 

Mr.  Day.  Do  you  know  what  rate  you  are  paying  now  to  Boston  on 
traffic  billed  through  to  New  York? 

Mr.  Henry.   Fifty-four  cents  per  barrel  from  Minneapolis. 

Mr.  Day.    What  propoi-tion  of  that  is  paid  from  here? 

Mr.  Henry.  We  pay  the  through  rate,  the  raili-oad  nuiking  a  bill, 
upon  us  to  carry  the  flour  to  Boston  at  the  i-ate  of  54  c(Mits  per  barrel, 
or  27  cents  per  hundred  ])ounds,  and  give  us  credit  for  wliat  has  been 
paid  up  to  Buffalo. 

Mr   Day.  Do  you  mean  that  54  cents  is  the  rate  now? 

Mr.  Henry.   Yes,  sir. 

Mr.  Day.  The  all-rail  rate? 
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Mr.  Henry.  Yes,  sir;  what  we  are  billing  on  and  have  been  for  a 
month. 

Mr.  Day.  What  was  the  prevailing  rate  during  the  period  of  navi- 
gation? 

Mr.  Henry.  Well,  navigation  was  open  in  December.  In  Decem- 
ber it  was  0  cents  a  barrel  less  than  that  rate,  or  48  cents  from  Min- 
neapolis to  Boston. 

Mr.  Day.  Is  the  rail  division  of  the  rate  from  here  to  Boston  23^ 
per  cent  of  the  through  rate? 

Mr.  PlENRY.  I  don't  know. 

Mr.  Day.  Do  j'Ou  know  what  it  has  been  during  the  past  six  months? 

Mr.  Henry.  No,  sir;  I  have  not  followed  rates  for  a  good  many 
years. 

Mr.  Day.  I  think  that  is  all  I  will  ask  the  witness  at  this  time. 

Commissioner  Prouty.  Do  you  do  anj'  export  business  here? 

Mr.  Henry.  No,  sir. 

Commissioner  Prouty.  For  what  points  do  you  ship  flour  from 
Buftalo — to  what  points? 

Mr.  Henry.  To  all  points  east  of  Buffalo. 

Commissioner  Prouty.  The  flour  you  bring  here  is  exclusively 
what  3^ou  distribute  locally  or  disti'ibute  to  those  points? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Prouty.  During  the  season  of  navigation  does  it 
mostly  come  b}'  lake? 

Mr.  Henry. 'Yes,  sir. 

Commissioner  Prouty.  From  what  ports? 

Mr.  Henry.   All  lake  ports;  all  routes  from  Minneapolis  to  Buffalo. 

Commissioner  Prouty.     Does  any  come  by  way  of  Chicago? 

Mr.  Henry.  Yes,  sir;  Chicago,  Milwaukee,  Gladstone — a  consider- 
able amount  by  way  of  Chicago.     I  can  not  say  what  i^roportion. 

Commissioner  Prouty.  Is  the  rate  the  same? 

Mr.  Henry.  It  is  the  same  by  all  routes. 

Commissioner  Prouty.  I  understand  you  to  say  in  case  flour  goes 
into  your  Fillmore  warehouse  and  is  sent  on  east  that  you  pay  noth- 
ing in  getting  it  there  or  getting  it  away  from  there  e.xcept  getting  it 
in  and  out  of  the  cars. 

Mr.  Henry.  Nothing  except  the  exijense  of  the  house  labor. 

Commissioner  Prouty.  Do  you  rent  the  house? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Prouty.  From  some  railroad  company? 

Mr.  Henry.  No,  sir. 

Commissioner  Prouty.  You  say  that  this  flour  is  sent  on  at  the 
balance  of  the  through  rate.     How  do  you  know  what  that  is? 

Mv.  Henry.  I  have  the  through  rates  to  all  Eastern  destinations 
from  Minneapolis. 

Commissioner  Prouty.  Take  the  rate  to  New  York.  Last  Decern-, 
ber  what  was  the  I'ate? 

Mr.  Henry.  Fort3'-four  cents  a  barrel. 

Commissioner  Prouty.  Lake  and  rail? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Prouty.  How  much  was  the  balance  of  the  through 
rate? 

Mr.  Henry.  Eighteen  cents,  I  think. 

Commissioner  Prouty.  Eighteen  cents  from  here  to  New  York? 

Mr.  Henry.  Well,  two  ancl  one-half  cents  switching.  That  is  not 
the  i)roportion  to  New  York. 
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Gommissioner  Prouty.  Let  us  assume  that  that  flour  did  not  go 
into  3^our  warehouse  at  all,  it  went  into  tlie  New  York  C(nitral  ware- 
house; what  did  yon  pay  then  to  New  YorkV 

Mr.  Henry.  I  don't  know  what  th(;  pei-centage  divisions  were. 

Commissioner  Prouty'.  How  do  you  get  at  it? 

Mr.  Henry.  We  get  at  it  through  our  own  house  by  arbitrary 
arrangements. 

Commissioner  Prouty.  In  yonr  own  case,  yon  pay  the  local  plus  a 
switching  cliarge? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Prouty.  And  if  it  goes  forward  j^ou  j)ay  nothing 
more? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Prouty.  Suppose  it  goes  through  the  New  York 
Central  warehouse,  liow  much  do  jou  pay  from  here  to  New  York? 

Mr.  Henry.  I  do  not  know  that.     I  do  not  keep  a  record  of  that. 

Commissioner  Prouty.  Do  you  keep  a  record  of  the  tonnage 
through  the  New  York  Central  warehouse? 

Mr.  Henry.  Yes,  sir.  But  the  through  rate  and  the  bills  for  the 
X)roportion  up  to  Buffalo  and  the  proportion  to  east  of  Buffalo  are  set- 
tled through  our  general  office. 

Commissioner  Prouty.  So  you  do  not  know  when  it  is  paid  or  in 
what  pi'oportions  it  is  paid? 

Mr.  Henry.  I  do  not  know  the  proportions. 

Commissioner  Prouty.  What  account  do  you  give  the  home  office? 

Mr.  Henry.  Of  particular  tonnage. 

Commissioner  Prouty.  That  is  to  say,  you  give  them  an  account 
of  the  goods  you  receive  at  tlie  New  York  Central  warehouse  and  of 
the  goods  that  you  ship  out,  and  the  sliipments  against  which  they  ^ire 
ajjplied? 

Mr.  Henry.   Yes,  sir. 

Commissioner  Prouty.  But  you  do  not  knov/  wliat  the  balance  of 
the  through  rate  is? 

Mr.  Henry.   I  know  what  the  through  rate  is,  but  not  the  divisions. 

Commissioner  Prouty.  So  in  point  of  fact  you  don't  know  what  is 
paid  or  wliether  anything  is  ever  paid? 

Mr.  Henry.  Oh,  no. 

Commissioner  Prouty.  You  d  istribute  locally  all  from  your  Fillmore 
warehouse? 

Mr.  Henry.  Yes,  sir. 

Commissioner  Clements.  Is  there  anythiug  fui-tlier,  Mi-.  Day,  to  be 
asked  of  Mr.  Henry? 

Mr.  Day.  No,  sir.     That  i>^  all. 

Witness  excused. 

H.  Taylor  Mills,  recalled: 

Mr.  Day.  You  may  state  to  the  Commission  tlie  result  of  your 
examination. 

Mr.  Mills.  This  is  a  statemciit  we  received,  one  of  the  paid  ones, 
a  statement  by  the  Lehigh  Yalley  Railroad  of  all-rail  flour  unlojided 
on  account^  of  the  Northwestern  Consolidated  Milling  Company  from 
January  22  to  31,  1901,  inclusive,  at  20  cents  per  ton. 

Commissioner  Prouty.  That  applies  only  to  all  rail? 

Mr.  Mills.  Yes,  sir;  all  rail. 

Coinmissionei-  Prouty.  During  the  period  of  lake  luivigation  do  you 
bi'ing  any  all  rail  froni  Minnea|)olis? 
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Mr.  Mills.  No,  sir. 

Commissioner  Prouty.  Do  yoii  know  what  the  di\'ision  of  the  rate 
is  at  Buffalo?  How  much  is  said  to  be  the  division  of  the  lines  up  to 
Buffalo  and  how  much  bej^ond? 

Mr.  Mills.  No,  sir.  I  understand  the  division  is  different  with  the 
different  lines.  We  simjily  take  the  railroads'  proj^ortion  on  their  bill 
and  paj'  it  according  to  that  proportion. 

Commissioner  Prouty.  Do  I  understand  it  is  a  matter  of  indiffer- 
ence to  you  how  much  you  pay  up  to  Buffalo? 

Mr.  Mills.  We  accept  their  billing. 

Commissioner  Prouty.  What  has  been  the  rate,  or  what  was  the 
rate  last  September,  from  Minneapolis  to  New  York? 

Mr.  Mills.  Why,  I  do  not  know  exactly.  I  think  it  was  194^  cents 
per  hundred  ijounds. 

Commissioner  Prouty.  When  you  received  that  flour  at  Buffalo 
how  much  of  that  did  you  pay  here? 

Mr.  Mills.  I  can  not  tell  you  the  exact  figures. 

Commissioner  Prouty.  But  you  do  have  in  your  office  the  exact 
figures,  have  3"ou? 

Mr.  Mills.  Yes,  sir.     We  accept  their  figures  on  it. 

Commissioner  Prouty.  Sui>pose  you  sell  locally  in  Buffalo? 

Mr.  Mills.  Then  we  would  add  to  that  proportion  to  make  the  Buf- 
falo local  rate. 

Commissioner  Prouty.  How  do  they  know  it  is  distributed  locally? 

Mr.  Mills.  We  can  not  get  it  out  unless  they  know  where  it  goes. 

Commissioner  Prouty.  Another  question.  Is  flour  brought  here  by 
tramp  vessels? 

Mr.  Mills.  Not  for  us;  not  that  I  know  of. 

Commissioner  Prouty.  It  is  almost  all  bj"  lines  under  the  control 
of  these  companies? 

Mr.  Mills.  It  has  to  be  in  our  case.  It  is  the  only  way  we  can  get 
it  out  of  Minneapolis  on  regular  billing,  l)y  these  regular  lines. 

Commissioner  Proltty.  But  grain  is  brought  here  by  tramp  vessels? 

Mr.  Mills,  Yes,  sir;  I  sujjpose  so. 

Commissioner  Prouty.  And  flour  by  the  regular  lines? 

Mr.  :Mills.  Yes,  sir. 

Commissioner  Prouty.  The  regular  lines  are  exclusively  oAvued  by 
the  railroads,  are  they? 

Mr.  Mills.  Not  in  all  cases.  For  instance,  the  Union  Transit  Line 
is  owned  by  Mr.  French  and  his  associates. 

Mr.  Day.  I  asked  you  to  get  some  data.     Did  j  on  bring  it? 

Mr.  Mills.  Yes,  sir.     Shall  I  read  it? 

Mr.  Day.  You  may  read  it. 

Mr.  Mills:  I  have  taken  dates  that  we  had  records  made  up  for. 
At  the  Lackawanna,  on  December  1,  we  had  7,548  barrels;  on  Decem- 
ber 29,  4,544  barrels,  and  February  6,  3,848  barrels.  At  the  New 
York  Central,  on  December  (J,  we  had  12,081  barrels;  on  December  29, 
6,012  barrels,  and  on  February  6,  6,117.  At  the  Erie,  on  December  8, 
we  had  23,691  barrels;  on  January  4,  26,994  barrels,  and  on  February 
6,  14,609  barrels.  At  the  Lehigh  Valley,  on  Deceml)er  1,  we  had 
46,838  barrels;  on  Januarj^  1,  40,149  barrels,  and  on  February  1, 
17,130  barrels. 

Mr.  Day.  Mr.  Mills,  I  understood  you  to  say  that  you  did  no  blend- 
ing here. 

Mr.  Mills.  No,  sir;  we  have  no  apparatus  for  blending  here. 

Mr.  Day.  Any  mixing? 
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Mr.  Mills.  No,  sir. 

Mr.  Day.  At  what  railroad  warehouses  <h)  you  have  maelilnery  for 
repacking'? 

Mr.  Mills.  At  the  Lehigh  Valley  and  the  Erie. 

Mr.  Day.  Is  that  used  b}^  your  concern,  or  jointly  with  others? 

Mr.  Mills.  By  oui-selves;  we  own  it. 

Mr.  Day.  Who  furnislies  the  power? 

Mr.  Mills.  We  have  our  boiler  at  the  Leiiigh  Valley  and  get  steam 
for  that. 

Mr.  Day.  Do  you  pay  for  that? 

Mr.  Mills.  I  think  Ave  do. 

Mr.  Day.  What  I'eason  do  you  luive  for  saying  that  you  l)elie\'e 
you  do? 

Mr.  Mills.  When  the  arrangement  was  made  I  understood  we  were 
to  pay  whatever  it  cost  us. 

Mr.  Day.  When  flour  ever  gets  out  of  condition,  do  you  ever  mix 
it  with  new  flour  to  brighten  it  up  and  sweeten  it? 

Mr.  Mills.  We  never  have. 

Mr.  Day.  Do  these  other  millers  that  occupy  space — the  Minne- 
apolis or  Western  millers  that  occupy  space  in  the  same  railroad  ware- 
houses that  you  do — do  they  have  machinery  for  repacking  and 
blending? 

Mr.  Mills.  They  do  in  different  warehouses;  yeS;  sii'. 

Mr.  Day.  In  houses  wdiicli  jon  occupy  jointly? 

Mr.  Mills.  At  the  Lehigh,  wliere  we  have  machinery,  they  have 
not;  and  at  the  Lackawanna,  where  they  have  machinerj^  we  have  not. 

Mr.  Day.  There  what  do  you  do?     Do  you  use  theirs? 

Mr.  Mills.  No;  we  do  not  break  bulk,  as  a  general  rule.  We  do 
some  little  packing  by  hand. 

Mr.  Day.  I  think  that  is  all  I  wish  to  ask  Mr.  Mills.  .Is  Mr.  Torrey 
here? 

Mr.  Mills.   No,  sir;  he  has  not  returned. 

Mr.  Day.  Where  is  he? 

Mr.  Mills.  He  went  to  his  mother's  at  Oakdale,  Ontario. 

Mr.  Day.  When  did  he  go? 

Mr.  Mills.  On  Sunday. 

Mr.  Day.  And  he  has  not  returned? 

Mr.  Mills.   I  left  word  if  lie  came  in  to  send  him  over  here. 

Mr.  Day.  If  he  comes  back  this  afternoon,  send  him  over? 

Mr.  Mills.  Yes,  sir. 
,    Commissioner  Prouty.  In  case  we  do  not  have  an  opportunity  to 
examine  him,  I  wish  you  would  send  us  a  statement  giving  the  pro- 
portion which  you  pay  up  to  Buffalo  by  these  different  lines. 

Mr.  Day.  Together  with  the  division  east  of  Buffalo? 

Mr.  Mills.  Yes,  sir.     Do  you  want  me  lo  send  it  to  you? 

Commissioner  Prouty.  You  may  send  it  to  AVashington. 

(Statement  requested  hereto  attached.) 

Mr.  Day.  Do  you  know  as  a  matter  of  fact  during  the  period  of 
navigation  that  the  proportion  of  the  Minneapolis  i-ate  to  Boston  would 
be  48.27? 

jNIr.  Mills.  I  think  so,  but  it  was  several  years  ago. 

Mr.  Day.  And  the  l^uffalo-New  York  pro[)oi'tion  was  45.3;]? 

Mr.  Mills.  Yes,  sir;  I  think  that  Avas  applied  b}-  the  Northern  Steam- 
ship Company.  • 

Commissioner  Prouty.  Send  ns  a  statement  by  the  different  lines. 

Mr.  Mills.  The  impression  that  I  want  to  convej'  is  that  if  we  pay, 
say  14  cents  to  Buffalo,  we  would  pay  the  balatice  of  it  beyond. 
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Commissioner  Prouty.  Do  your  books  show  what  expense — or  what 
you  pay  for  power  to  the  Lehigh  Valley V 

Mr.  Mills.  We  don't  pay  them  anything.  We  have  our  own  boiler 
there  and  make  our  own  steam. 

Commissioner  Prouty.  Who  furnishes  you  fuel? 

Mr.  Mills.  We  hnj  it  ourselves. 

Commissioner  Prouty.  Who  from? 

Mr.  Mills.  From  Mr.  Gavin. 

Witness  excused. 

W.  I.  Batty,  having  been  dulj^  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Batty,  what  is  your  relation  to  the  railroads  or  steam- 
ship lines? 

Mr.  Batty.  Agent. 

Mr.  Day.  For  what? 

Mr.  Batty.  For  the  Erie  Railroad  and  for  the  Union  Steamboat 
Company. 

Mr.  Day.  The  Buffalo  local  agent? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  What  ports.  Western  ports,  does  that  line  reach — the 
steamboat  line? 

Mr.  Batty.  Chicago,  Milwaukee,  and  Gladstone. 

Mr.  Day.  Now,  flour  coming  through  from  Minneapolis  or  Duluth, 
or  anj^  other  Western  milling  ]3oints,  that  passes  th]-ough  the  warehouse 
of  the  Erie  Railroad — tell  the  Commission  what  service  the  Erie  Rail- 
road performs  in  respect  to  that  flour. 

Mr.  Batty.  Usuallj^  the  railroad  takes  the  flour — the  contractor 
puts  it  on  the  dock  and  the  railroads  put  it  in  the  house  and  load  it 
on  the  cars. 

Mr.  Day.  How  is  that  service  paid  for? 

Mr.  Batty.  Paid  for  by  the  railroads. 

Mr.  Day.  Is  it  absorbed  in  the  through  rate? 

Mr.  Batty.  The  rate  has  nothing  to  do  with  it. 

Mr.  Day.  The  shipper,  the  consignor  or  consignee,  does  not  pay 
any  portion  of  that  service;  that  is  all  supplied  by  the  railroads? 

Mr.  Batty.  It  is  sui)]3lied  by  the  railroads. 

Mr.  Day.    What  is  the  capacity  of  your  storehouse  used  for  flour? 

Mr.  Batty.  The  capacity  of  one  house  is  about  150,000  barrels  and 
of  the  other  about  90,000. 

Mr.  Day.  Where  situated? 

Mr.  Batty.  Gn  the  Buffalo  River. 

Mr.  Day.  And  connected  with  Avhat  railroad  track? 

Mr.  Batty.  One  is  on  the  Buffalo  River,  connected  with  the  Erie 
Railroad,  and  the  other  connected  with  the  Buffalo  Creek. 

Mr.  Day.  How  long  is  the  storage  of  flour  in  the  warehouse  permit- 
ted free  of  charge? 

Mr.  Batty.  There  is  no  limit. 

Mr.  Day.  As  to  the  flour  that  is  brought  in  and  stored  in  your  ware- 
house and  goes  over  your  road,  flour  that  comes  in  during  tlie  period 
of  navigation  and  goes  out  after  the  close  of  navigation,  what  rate 
does  it  bear? 

Mr.  Batty.  The  through  rate  in  existence  at  the  time  the  flour  was 
shipped. 

Mr.  Day.  That  is,  starting  froiii  the  West? 

Mr.  Batty.  Yes,  sir. 
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Mr.  Day.  What  was  the  Buffalo-New  York  percentage  of  the  through 
rate  during  the  period  of  navigation? 

Mr.  Batty.  I  do  not  reiueinber. 

Mr.  Day.  What  is  it  now? 

Mr.  Batty.  I  can  not  tell  now. 

Mr.  Day.  Take  Minneapolis  on  tlour,  what  is  the  up  to  Buffalo 
division? 

Mr.  Batty.  I  do  not  remember  the  divisions  at  all. 

Mr.  Day.  What  is  the  through  rate  now  from  Minneapolis  all  rail? 

Mr.  Batty.  I  can  not  tell  you  that  now.  I  could  not  tell  without 
looking  it  up. 

Mr.  Day.  You  do  not  know  now? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  You  do  not  remember  what  it  was  at  anj^  time  within  the 
past  year? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  What  was  the  division  ex-lake  during  navigation? 

Mr.  Batty.  I  do  not  rememl)er  that. 

Mr.  Day.  You  don't  remember  either  of  them? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  Or  what  the  rates  were,  or  what  your  division  of  the  New 
York  rate  was  at  any  period? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  Or  of  the  Boston  rate? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  Are  there  fixed  percentages  on  which  your  clerks  adjust 
the  billing? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  Do  the  percentages  vary  on  the  tlirough  rates? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  Has  it  varied  since  the  1st  of  .January? 

Mr.  Batty.  I  can  not  ^ay  as  to  that. 

Mr.  Day.  When  navigation  closed  from  whom  did  you  receive 
instructions  as  to  what  your  proportion  of  the  through  rate  would  be? 

Mr.  Batty.  We  have  published  divisions  as  to  how  the  rates  shall 
be  divided. 

Mr,  Day.  How  was  that?    How  is  it  divided? 

Mr.  Batty.  In  accordance  with  the  percents. 

Mr.  Day.  What  are  the  percents? 

Mr.  Batty.  I  do  not  remember  them. 

Mr.  Day.  Don't  j^ou  remember  any  of  theui? 

Mr.  Batty.  No,  sir. 

Commissioner  Prouty.  Are  those  percents  printed  on  the  tariff? 

Mr.  Batty.  Not  on  the  tariff.     We  have  a  special  statement. 

Mr.  Day.  You  say,  Mr.  Batty,  that  free  stcn-age  prevails  in  your 
warehouse  on  flour.     Do  you  publish  that  in  _\(>ur  tariffs? 

Mr.  Batty.  We  do  not  issue  the  tai-iifs. 

Mr.  Day.  Who  issues  the  tariffs? 

Mr.  Batty.  The  westei-n  roads. 

Mr.  Day.  Do  you  publish  it  at  all  to  the  world  that  you  have  free 
storage  of  flour? 

Mr.  Batty.  I  can  not  say  as  to  that.  I  presume  that  everybod^^^ 
knows  it.     We  give  it  to  all  firms;  we  do  not  discriminate. 

Mr.  Day.  I  am  asking  now  as  to  ihe  fact,  that  is,  wliether  any 
notices  have  b(;cn  posted  in  your  station.  You  understand  that  the 
act  to  regulate  commerce  re(iuires  j^ou  to  post  h11  rates. 
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Mr.  Batty.  They  are  all  posted. 

Mr.  Day.  Do  you  jjost  notice  of  the  fact  that  you  give  free  storage 
on  flour? 

]Mr.  Batty.  I  can  not  say  as  to  that.  The  tariffs  are  there,  the 
tariffs  we  use.  I  do  not  knoAv  that  we  have  all  of  the  western  tariffs 
there. 

Mr.  Day.  I  am  asking  what  the  Erie  Railroad  does. 

Mr.  Batty.  All  local  tariffs  of  the  Erie  Railroad  are  posted  in  the 
office  for  the  inspection  of  the  public. 

Mr.  Day^.  Are  they  posted  up  under  j^jur  direction? 

Mr.  Batty'.  Yes,  sir. 

Mr.  Day.  In  any  of  those  tariff  sheets  have  yon  posted  notice  that 
flour  coming  from  the  AVest  shall  have  free  storage  here  indefinitely? 

Mr.  Batty.  I  can  not  say  whether  or  not  that  is  on  the  tariff. 

Mr.  Day.  Have  you  ever  seen  it? 

Mr.  Batty.  I  do  not  remember  seeing  it. 

Mr.  Day.  Wheat  and  flour  are  carried  at  the  same  rate,  are  they 
not? 

Mr.  Batty.  Via  the  lake? 

Mr.  Day.  The  rail  portion  of  it.     Is  it  the  same  on  wheat  and  flour? 

Mr.  Batty.  I  do  not  know.  I  have  never  figured  it.  The  tariffs 
will  show.     I  never  figured  it  out  to  see  how  it  figured  in  pounds. 

Mr.  Day.  Then  you  do  not  recall  the  fact  that  wheat  and  the  prod- 
ucts of  wheat  are  carried  at  the  same  rates? 

Mr.  Batty.  No;  I  do  not. 

Mr.  Day.  I  am  not  a  railroad  man,  but  I  have  examined  many  tariff 
sheets  on  those  commodities,  and  I  never  saw  one  in  my  life  that  did 
not  show  that.  I  thought  that  as  you  handle  tariffs  you  might  know 
that.  Now,  I  will  ask  you  what  charge  is  imposed  by  the  railroad; 
you  say  flour  is  taken  out  of  the  ship  and  transferred  through  the 
warehouse  and  put  in  cars  at  the  expense  of  the  railroad  comj)any? 

Mr.  Batty.  It  is  not  taken  out  of  the  hold  of  the  ship  by  the  rail- 
road company,  but  by  the  steamship  company. 

Mr.  Day.  Where  does  the  railroad  company  take  it  from? 

Mr.  BXtty.  From  the  dock. 

Mr.  Day.  They  take  it  from  the  dock? 

Mr.  Batty^.  Yes,  sir. 

Mr.  Day.  Who  bears  the  expense  of  taking  it  out  of  the  ship? 

Mr.  Batty.  The  steamship  company. 

Mr.  Day.  Is  that  so  in  all  instances,  so  far  As  j^ou  are  advised? 

Mr.  Batty.  Yes,  sir. 

Mr.  DAY^  AVhat  service  does  the  railroad  perform  in  the  way  of 
transferring  wheat  from  the  ship  to  the  elevator? 

Mr.  Batty\  The  railroad  don't  perform  any  service. 

Mr.  Day.  Do  they  pay  for  any  of  it,  or  contribute  to  it? 

Mr.  Batty.  The  elevation  comes  out  of  the  rate. 

Mr.  Day.  How  about  the  shoveling? 

Mr.  Batty.  The  vessel  pays  the  shoveling. 

Mr.  Day.  Is  any  free  storage  granted  to  wheat? 

Mr.  Batty.  They  get  ten  days' storage.  Every  cargo  that  goes  into 
the  elevator  gets  ten  days'  free  storage. 

Mr.  Day.  How  is  it  in  regard  to  mill  feed? 

Mr.  Batty.  Mill  feed  is  handled  the  same  as  flour;  there  is  unlim- 
ited free  storage. 

Mr.  Day.  Does  your  company  give  unlimited  free  storage  to  mill 
feed? 
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Mr.  Batty.  Yes,  sir;  on  all  grain  products. 

Mr.  Day.   All  have  free  storage — all  products  of  grain? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  And  expense  of  passing  tln-ough  warehouse  and  into  the 
cars  is  all  borne  bj^  the  railroads  on  all  grain  products? 

Mr.  Batty.   Yes,  sir. 

Mr.  Day.   Did  you  ever  see  a  copy  of  this  [)aper  [handing  to  witness]? 

Mr.  Batty.  I  do  not  remember  seeing  a  copy  of  it.  I  may  have 
seen  it. 

Mr.  Day.  Will  vou  identify  it,  so  the  stenographer  will  know  what 
it  is? 

Mr.  Batty.  Circular  of  the  Erie  Railroad,  No.  381. 

Mr.  Day.  Read  the  substance  of  it. 

Mr.  Batty  (reading): 

To  Agents  and  Connections: 

Notice  is  hereby  given  that  from  and  after  April  1.  1898.  property  unloaded  in 
the  railroad  station  or  warehouses  must  be  removed  within  twenty-four  hours  after 
arrival,  and  if  not  so  removed  will,  at  the  option  of  this  company,  either  be 
removed  and  stored  at  a  public  warehouse  at  owner's  cost  and  risk  and  there  held 
subject  to  lien  tor  freight  and  charges,  or  will  be  retained  in  the  station  or  ware- 
house of  this  company  under  the  same  conditions  and  subject  to  like  charges  for 
storage  as  prevail  at  public  warehouses,  except  as  otherwise  provided  by  such  pub- 
lic regulations  as  may  be  established  by  this  company. 

Mr.  Day.   Who  is  that  signed  by? 

Mr.  Batty.  Mr.  H.  B.  Chamberlain,  general  freight  agent. 

Mr.  Day.  Do  you  know  w  hether  that  is  in  operation  on  your  line 
now? 

Mr.  Batty.  I  can  not  say. 

Mr.  Day.  Do  you  remember  seeing  it  before? 

Mr.  Batty.  I  do  not  remember. 

Mr.  Day.   Haven't  you  ever  imposed  charges  under  it? 

Mr.  Batty.  That  has  nothing  to  do  with  lake  freight. 

Mr.  Day.  Why? 

Mr.  Batty.  Because  that  is  through  business. 

Mr.  Day.  Don't  this  apply  on  through  business? 

Mr.  Batty.  I  assume  it  don't. 

Mr.  Day'.  Why  doesn't  it  apply  on  through  business?  What  is 
there  in  that  pjaj^er  which  excludes  its  operation  on  all  traftic  passing 
into  Erie  warehouses? 

Mr.  Batty.  I  do  not  see  that  that  circular  has  anything  to  do  with 
through  traffic. 

Mr.  Day.  It  does  not  mention  through  ti'affic  or  local  traffic.  Do 
you  im[)Ose  charges  on  local  trafiic  stored  in  the  Erie  warehouse? 

Mr.  I^atty.   I  do  not  handle  local  traffic. 

Mr.  Day.   What  traffic? 

Mr.  Batty.  Lake  traffic. 

Mr.  Day.  Lake  traffic  only? 

Mr.  Batty.   Yes,  sir. 

Mr.  Day.  Take  other  traffic,  anj-  other  goods  that  cinno  by  lake;  is 
any  of  that  stored  in  your  warehouse? 

Mr.  Batty.  We  have  held  some  copper. 

Mr.  Day.  Suppose  it  remained  over  twentj-four  hours,  tlie  time 
stipulated;  did  you  impose  a  charge  on  that  for  demurrage  or  storage? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  On  no  traffic  whatever  do  you  impose  a  charge  for  storage? 

Mr.  Batty.  On  no  tlirougli  traffic. 
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Mr.  Day.  Unlimited  storage  is  allowed  on  all  throngh  traffic? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  Do  you  have  anything  to  do  with  traffic  coming  by  all 
rail?     Does  j^onr  siiijervision  extend  to  that? 

Mr.  Batty.  After  the  season  of  navigation  closes. 

Mr.  Day.  What  exjiense,  or  what  service  does  your  road  absorb  or 
pay  for  in  connection  with  the  transfer  of  flour,  other  than  taking  it 
from  the  dock  and  passing  it  through  warehouses  into  cars? 

Mr.  Batty.  We  do  not  pay  for  any  other  service. 

Mr.  Day.  Either  directly  or  indirectly? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  To  clear  uj)  a,ny  doubt,  Mr.  Batty,  I  will  ask  you  to  state 
whetlier  1  understand  you  right,  that  the  products  of  grain  passing 
through  the  Erie  warehouse  are  entitled  to  unlimited  free  storage? 

Mr.  Batty.  There  is  no  time  limit  placed  ujDon  it  for  which  they 
shall  be  held. 

Mr.  Day.  But  free  storage  is  not  allowed  the  grain? 

Mr,  Batty.  They  are  allowed  ten  days.  Of  course,  we  do  not 
expect  people  to  hold  freight  there  indefinitely.  We  urge  them  to 
move  it  as  pi'omptly  as  they  can.  I  know  there  is  lots  of  freight  that 
comes  in  there  that  does  not  stay  over  twenty-four  hours. 

Mr.  Day.  What  is  the  greatest  time  you  can  recall? 

Mr.  IjATTY.  I  can  not  recall  that. 

Mr.  Day.  The  railroads  do  not  accord  free  storage  to  grain  at  all, 
do  they? 

Mr.  Batty.  Well,  I  would  say  no. 

Mr.  Day.  Thej^  do  not  provide  warehouses  for  grain? 

Mr.  Batty.  They  own  elevators,  and  all  of  them  allow  ten  daj^s' 
storage. 

Mr.  Day.  During  the  past  year  has  your  road  elevated  grain  with- 
out charge? 

Mr.  Batty.  Not  that  I  know  of. 

Mr.  Day.  Have  j"ou  any  information  to  that  effect? 

Mr.  Batty.  No,  sir;  I  have  never  heard  that  they  did. 

Mr.  Day.   Is  milling  in  transit  permitted  on  grain  here? 

Mr.  Batty.  Not  on  ex-lake  grain. 

Mr.  Day.  Is  it  on  any  grain? 

Mr.  Batty.  Well,  I  do  not  know  of  anj-  graiu  that  is  milled  in 
transit. 

Mr.  Day.  I  am  asking  you  whether  it  is  permitted. 

Mr.  Batty.  I  think  they  do  on  through  business — all-rail  business. 

Mr.  Day.  But  not  on  ex-lake? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  Have  you  known  of  instances  where  that  has  been  availed 
of  on  all  rail? 

Mr.  Batty.  I  have  heard  of  it;  I  do  not  know  positively. 

Mr.  Day.  I  mean  here  in  Buffalo,  or  mills  adjacent  to  Buffalo. 

Mr.  Batty.  I  do  not  know  of  an}^  grain  having  been  milled  in 
Buffalo  or  near  here  in  that  way. 

Mr.  Day.  I  think  that  is  all,  your  honors,  that  I  wish  to  ask. 

Commissioner  Prouty.  How  many  different  shippers  of  flour  by 
lake  and  rail  go  thi'ough  your  warehouse? 

Mr.  Batty.  I  can  not  say  as  to  that,  your  honor.  I  presume  we 
get  freight  from  most  of  the  shippers  in  the  West. 

Commissioner  Prouty.  Are  there  a  good  manj^  ? 

Mr.  Batty.  Yes,  sir. 
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Commissioner  Prouty.  Have  you  n  great  many  shippers  of  flour 
by  lake  and  rail  through  your  wareliouse  ? 

Mr.  liATTY.  Yes,  sir. 

Commissioner  Prouty.  And  you  allow  tlic  same  privilege  to  all? 

Mr.  Batty.  Yes,  sir. 

Commissioner  Prouty.  Do  Ihe  small  shippei's  in  the  West  avail 
themselves  of  these  privileges  here,  or  sliip  througli  witliout  any  dis- 
tribution facilities  at  Buffalo? 

Mr.  Batty.  They  avail  themselves  of  the  privilege  sometimes. 

Commissioner  Prouty.  I  understand  that  these  great  companies 
distribute  it  from  here.  Take  the  small  sliipper.  Does  he  sell  flour 
in  the  East  so  that  he  does  not  Ivuow  where  it  is  going  when  it  starts? 

Mr.  Batty.  Sometimes. 

Commissioner  Prouty.  Is  it  tlie  ordinarv  practice  for  them  to  do 
that? 

Mr.  Batty.  I  presume  in  proportion  to  their  business  they  do  as 
much  of  it  as  the  large  ones. 

Mr.  Day.  On  flour  that  comes  to  youi- warehouse  from  JMinneapolis, 
say,  the  charges  up  to  iUiffalo  are  paid  liei^e,  are  tliey  not? 

Mr.  Batty.   By  the  larger  firms  they  are. 

Mr.  Day.  That  traffic  that  goes  forward  on  tlie  old  i-ate  on  which  it 
came  in,  tlie  rate  then  prevailing.     Are  the  charges  prepaid  generally? 

Mr.  Batty.  In  some  instances  they  are  and  in  some  not. 

Mr.  Day.   Who  are  the}'  paid  to  when  paid? 

Mr.  Batty.  Paid  to  me. 

Mr.  Day.  What  is  the  reason  for  prepayment,  as  you  understand  it? 

Mr.  Batty.  As  a  matter  of  convenience  to  the  shipper. 

Mr.  Day.  Do  you  carry  any  traffic  for  the  Washl)urn-Crosby 
Company? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  Are  the  charges  from  Buffalo  east  to  i^oints  east  prepaid 
by  them? 

Mr.  Batty.  Some  of  them  are.     I  can  not  say  that  all  are. 

Mr.  Day.  When  they  are  prepaid  they  are  paid  to  you? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  Who  pays  them  to  you? 

Mr.  Batty.  The  Washburn-Crosby  Comi^any. 

Mr.  Day.  How  do  you  present  your  account  to  them? 

Mr.  Batty.  Send  it  to  their  Minneapolis  office. 

Mr.  Day.  How  is  it  made  out? 

Mr.  Batty.  To  the  Washburn-Crosby  Company,  giving  the  destina- 
tion, car  number,  weight,  rate,  and  amount  of  charges. 

Mr.  Day.  And  they  forward  you  a  check  for  the  amount? 

Mr.  J3ATTY.  Yes,  sii-. 

Mr.  Day.  Are  any  deductions  nuide  from  that  in  llie  statement; 
that  is,  from  the  amount  stated  by  you? 

Mr.  Batty.  None  whatever. 
,   Mr.  Day.   How  do  you  ascertain  what  late  that  is  entitled  to  when 
making  up  this  statement? 

Mr.  Batty.  We  keep  a  tonnage  accoujit  and  ai)ply  our  orders 
against  the  oldest  account  to  get  it  wiped  out.  I  suppose  a  great  deal 
of  that  flour  is  sent  out,  and  probably  all  is  cleared  up  Avithin  ten 
days  after  it  comes  in.  Our  accounts  show  at  what  i-ate  it  Avas  billed 
in  and  at  what  rate  it  should  go  out. 

Mr.  Day.  You  charge  according  to  the  rate  in  the  l)illing  or  the 
published  rate  at  the  time  the  traffic  starts — \\liich? 
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Mr.  Batty.  The  rate  in  effect  at  the  time  the  traffic  starts. 

Mr.  Day.  And  j^ou  do  not  ignore  the  billingy 

Mr.  Batty.  The  rate  is  on  the  billing-  the  same  as  on  the  tariff. 

Mr.  Day.  And  yon  make  up  your  billing  for  the  balance  of  it  from 
the  same  rate? 

Mr.  Batty.  Our  billing  on  the  balance  is  from  the  point  of  origin 
to  final  destination. 

Mr.  Day.  You  make  up  the  full  amount  of  the  balance  of  the 
through  rate,  so  as  to  make  the  rate  complete  at  the  time  the  traffic 
had  its  origin'? 

Mr.  Batty.  Yes,  sir. 

Mr.  Day.  And  if  any  deduction  is  made  from  that  it  is  not  made 
by  you? 

Mr.  Batty.  No,  sir. 

Mr.  Day.  Who  insures  the  grain  in  the  warehouse? 

Mr.  Batty.  I  presume  the  railroad  comiDanv  does  not. 

Mr.  Day.  That  is  all. 

Witness  excused. 

Mr.  Day.  Is  Mr.  L.  A.  Mattice  present? 

(No  response.) 

Mr.  Day.  Then  I  will  call  Mr.  Barton. 

J.  A.  Barton,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Just  state  your  business,  Mr.  Barton. 

Mr.  Barton.  I  am  freight  agent  here  for  the  New  York  Central. 

Mr.  Day.  Have  j'ou  anj^  official  connection  with  the  steamer  lines? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  Are  you  the  local  agent  of  the  New  York  Central? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Do  you  have  supervision  over  the  traffic  comiug  off  the 
lake  going  east  over  that  line? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Where  are  your  warehouses  situated  in  which  flour  is 
stored? 

Mr.  Barton.  Down  here  on  River  street. 

Mr.  Day.  Is  that  reached  bj'^  rail? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  By  what  rails? 

Mr.  Barton.  The  Ncav  York  Central. 

Mr.  Day.  What  other  house  have  you? 

Mr.  Barton.  We  have  one  on  the  Creek  road,  called  the  Commer- 
cial house. 

Mr.  Day.  Is  flour  stored  there? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Is  that  reached  by  water? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  I  mean,  can  the  lake  steamships  get  up  to  it? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Up  to  both  of  them? 

Mr.  Barton.   Yes,  sir. 

Mr.  Day.  So  that  flour  can  be  hoisted  out  of  the  steamer's  hold  and 
transferred  immediately  into  the  warehouse? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Tell  the  Commission  under  what  conditions  and  terms 
flour  is  stored  in  your  warehouse. 

Mr.  Barton.  Flour  is  brought  down  here  on  New  York  Central 
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boats.  The  boat  takes  the  flour  out  oi"  the  hold  of  the  vessel  and  puts 
it  at  the  leg  of  the  elevator,  and  we  take  it  up  into  the  house,  store  it, 
and  load  it  out  again. 

Mr.  Day.  Does  flour  ever  come  l)y  steamers  other  than  your  own 
line  for  you? 

Mr.  Barton.  No,  sir;  not  that  I  know  of. 

Mr.  Day.  And  out  of  New  York  Central  steamers  is  all  you  handle? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Does  that  come  on  through  billing? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  How  are  the  charges  paid,  and  who  are  they  paid  to? 

Mr.  Barton.  We  pay  the  steamship  line  their  proportion  of  the 
charges? 

Mr.  Day.  And  then  when  the  flour  is  shii)ped  out  to  the  East? 

Mr.  Barton.  We  collect  it  from  the  consignees  here. 

Mr.  Day.  Do  you  make  all  of  your  collections  here,  or  part  of  them? 

Mr.  Barton.   Part  of  them. 

Mr.  Day.   How  is  it  with  the  Pillsbury-Wash])urn  Company? 

Mr.  Barton.  We  collect  it  from  them  hei-e. 

Mr.  Day".  How  about  the  WasliV)urn-Crosby  C-ompany? 

Mr.  Barton.  The  same. 

Mr.  Day.  Do  you  collect  here  or  send  the  billing  to  Minneapolis? 

Mr.  Barton.  We  send  it  to  Minneapolis,  but  we  make  the  state- 
ment here. 

Mr.  Day.  Where  do  you  collect  it  from  the  Pillsbui-y-AVashburn 
Company? 

Mr.  Barton.  Minneapolis. 

Mr.  Day.   And  the  Consolidated? 

Mr.  Barton.  Minneapolis. 

Mr.  Day.  All  at  Minneapolis? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  The  cash  is  not  paid  over  here — that  business  is  not  done 
through  your  local  office  here? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  Is  there  an}'  limit  on  that  storage? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  And  it  is  open? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  How  is  it  in  regard  to  grain? 

Mr.  Barton.  I  wish  to  correct  myself  in  regard  to  tlie  Consolidated. 
We  do  collect  their  charges  here,  but  the  Pillsbury-Washburn  go  to 
the  home  office. 

Mr.  Day.  Is  the  same  true  as  to  the  other  gn^at  mills? 

Mr.  Barton.  Those  are  the  only  three  I  handle. 

Mr.  Day.  Do  you  pay  insurance  on  flour? 

Mr.  liARTON.   No.  sir. 

Mr.  Day.   Or  make  any  allowance  for  insurance? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  Do  you  furnish  any  hands  or  cnqtloyees  to  these  milling 
concerns  in  handling  the  flour? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  You  transfer  i1  from  llic  ship  into  the  warehouse  and 
from  the  warehouse  into  the  car? 

Mr.  Barton.  I  have  my  own  foreman  to  h»ok  alitM-lhc  connting 
when  it  goes  into  the  house  and  out. 

Mr.  Day.  Something  has  l)een  said  here  about  mixing  oi' repacking. 
What  kind  of  sei-vice  is  pci-fonucd  in  your  houst"? 
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Mr.  Barton.  The  Washbiji-n-Crosby  Company  has  a  mill  there,  and 
when  packages  come  in  damaged  they  repack  over  again.  Some  of 
this  flour  comes  in  grain  sacks,  and  they  repack  it. 

]Mr.  Day.  Are  there  any  other  concerns  that  repack? 

Mr.  Barton.  They  do  not  have  any  mill;  they  pack  bj"  hand. 

Mr.  Day.  But  the  Washburn-Cros]3y  has  a  miH? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  What  capacity? 

Ml-.  Barton.  Two  or  three  hundred  barrels  a  day,  I  think. 

Mr.  Day.  Do  you  charge  storage  on  any  other  commodity? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  Free  storage  is  allowed  indefinitely  on  all  traffic  which 
passes  through  your  warehouse? 

Mr.  Barton.  There  is  free  storage,  but  not  indefinitely.  The  ton- 
nage keeps  moving  all  the  time. 

Mr.  Day.  But  you  x)ut  no  limit  on  it  by  way  of  a  rule? 

Mr.  Barton.  It  generally  moves  in  about  ten  or  twenty  days,  sure. 

Mr.  Day".  Have  you  charged  storage  on  through  traffic  in  other 
years? 

Mr.  Barton.  No,  sir. 

Mr.  Day.  Do  you  have  any  rule  in  regard  to  that? 

Mr.  Barton.  No,  sir. 

Mr.  Day".  Is  it  quoted  on  your  tariff  sheets  at  all;  that  is,  that 
there  will  be  a  limit? 

Mr.  Barton.  I  can  not  recall  that  it  is. 

Mr.  Day.  What  service,  free  service,  do  the  railroads  perform  in 
regard  to  grain? 

Mr.  Barton.  I  do  not  know.  I  don't  handle  much  grain;  that  is, 
outside  at  the  elevators. 

Mr.  Day.  Who  does  handle  the  grain?    Who  is  in  charge  of  that? 

Mr.  Barton.  It  is  over  on  the  east  side  of  the  city. 

Mr.  Day.  What  is  the  name  of  the  party  in  charge  of  that? 

Mr.  Barton.  Mr.  Perkins. 

Mr.  Day^.  Is  Mr.  Perkins  here? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Traffic  which  comes  in  during  the  period  of  navigation — 
floui-  I  refer  to  i)articularly — if  kept  here  at  all  after  navigation  is 
closed,  does  it  then  go  out  on  the  balance  of  the  through  rate  pre- 
vailing at  the  time  the  flour  came  in? 

Mr.  Barton.  At  the  time  of  the  shipment ;  on  that  bill  of  lading 
rate. 

Mr.  Day^.  And  that  bill  of  lading  is  good  until  it  is  used? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day,  I  think  that  is  all  I  wish  to  ask. 

Commissioner  Prouty.  You  saj^  you  only  did  business  with  these 
'three  companies  on  the  balance  of  the  through  rate? 

Mr.  Barton.  Yes,  sir. 

Commissioner  Prouty.  That  is  all. 

Mr.  Day.  I  meant  to  ask  you  whether  milling  in  transit  prevails 
here  at  all? 

Mr.  Barton.  I  could  not  say. 

Mr.  Day.  Is  it  allowed? 

Mr.  Barton.  I  could  not  say.     I  don't  receive  any  grain  for  milling. 

Mr.  Day.  The  local  millers  could  not  bring  grain  in  on  the  through 
rate  and  carry  it  out  in  the  form  of  flour  to  the  seaboard  after  manu- 
facturing it,  could  they? 
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Mr.  Barton.  No,  sir. 

Mr.  Day.  When  they  brinji;-  it  in  they  pay  the  local  in,  np  to  Buffalo, 
and  then  pay  the  rate  on  flour  from  IJiiffalo  to  tlie  seaboard? 

Mr.  Barton.  Yes,  sir. 

Mr.  Day.  Of  course  those  rati's  are  generally  higher — the  sum  of 
the  locals — than  the  two  divisions? 

Mr.  Barton.   Yes,  sir. 

Mr.  Day.  It  is  universall}^  so,  is  it  not? 

Mr.  Barton.  Yes,  sir. 

Commissioner  Clements.  What  check  hav'e  you  to  j)revent  the 
movement  of  freight  from  here  to  Eastern  points  on  the  balance  of 
the  through  rate  of  local  shipments?  Whj'  could  not  the  balance  of 
the  through  rate  be  used  to  send  the  shipments  from  here  to  New 
York? 

Mr.  Barton.  At  the  balance  of  the  through  i-ate? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Barton.  They  surrender  their  bills  of  lading. 

Commissioner  Clements.  What  I  mean  is,  a  good  many  of  the 
shipments  here  are  used  locally,  consumed  locally,  are  they  not? 

Mr.  Barton.   No,  sir;  not  in  my  house. 

Commissioner  Clements.  It  all  goes  through? 

Mr.  Barton.  I  have  no  town  deliveries  at  all. 

Commissioner  Clements.  Then,  that  question  would  not  ajoply  to 
j'ou.     If  there  are  no  further  questions  you  will  be  excused. 

Witness  excused. 

H.  H.  Perkins,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  State  your  relations  to  the  New  York  Central  road  here. 

Mr.  Perkins.  Freight  agent  here  of  the  New  Y<)rk  Central,  at  Ohio 
street. 

Mr.  Day.  What  is  the  character  of  the  traffic  that  comes  under 
your  supervision  there? 

Mr.  Perkins.  Lake  freight  in  transit  to  rail. 

Mr.  Day.   You  handle  both  Hour  and  wheat? 

Mr.  Perkins.  The  elevators  handle  wheat;  yes,  sir. 

Mr.  Day.  I  will  ask  you  whether  milling  in  transit  is  permissible 
on  grain? 

Mr.  Perkins.  Not  to  my  knowledge. 

Mr.  Day,  It  is  not  permitted? 

Mr.  Perkins.  Not  to  my  knowledge. 

Mr.  Day.  The  local  miller  can  not  bring  in  wheat  on  a  through 
rate,  mill  it,  and  send  it  on  at  the  balance  of  a  through  rate? 

Mr.  Perkins.  Not  to  my  knowhnlge.  I  have  never  had  occasion  to 
make  inquiry;  no  one  has  demanded  it. 

Mr.  Day.  What  service  does  the  raili-oad  company  give  without 
charge  or  without  cost  to  the  grain  shi])pei'  hei"o  on  grain  that  comes 
in — on  wheat,  rye,  oats,  and  corn — that  is  absorbed  in  the  through 
rate? 

Mr.  Perkins.  Well,  all  the  expenses  ai'C  absorbed  in  the  tlirougii 
rate. 

Mr.  Day.   Is  tlieri?  free  storage  of  giain? 

]Mr.  Perkins.  There  is  a  reasona])le  time  to  get  out  of  the  elevator. 
Ten  days  is  considered  a  fair  and  reasonable  time,  and  it  is  given  that 
time  to  get  out. 

Mr.  Day.  After  that  time  what  charge  is  made? 
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Mv.  Perkins.  One-fourth  of  a  cent  for  each  ten  days. 

Mr.  Day.   What  limit  is  there'?     One-fourth  of  a  cent  per  what? 

Mr.  Perkins.  For  each  ten  days  or  part  of  ten  days. 

Ml'.  Day.  When  it  reaches  a  cent  does  it  change? 

Mr.  Perkins.  It  is  one-fourth  of  a  cent  for  each  ten  days.  That  is 
my  understanding.  That  don't  apply  to  grain  in  transit  to  go  througli, 
because  grain  in  transit,  to  go  through,  we  don't  calculate  it  will  lay 
over  twenty-four  hours. 

Mr.  Day.   What  grain  is  it  tliat  does  lay  over? 

Mr.  Perkins.  Grain  consigned  to  local  forwarders — men  who  for- 
ward from  here. 

31r.  Day.  Local  millers  here? 

Mr.  Perkins.  Never  had  any  for  local  millers. 

Mr.  Day.  Then  the  grain  coming  for  local  millers  does  not  pass 
thi-ough  the  New  York  Central  elevators? 

Mr.  Perkins.  We  have  very  little ;  once  in  a  great  while.  The}' 
come  there  and  take  it  away  and  pay  the  freight  charges. 

Mr.  Day.  One-fourth  of  a  cent  would  be  imi^osed  upon  them  for 
each  ten  daj^s? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Day.  What  is  the  percentage  now  of  the  through  rate? 

Mr.  Perkins.  I  do  not  keej)  the  tariffs  of  the  New  York  Central 
road  in  my  head ;  I  could  not  tell  you.     I  have  clerks  to  do  that. 

Mr.  Day.  Y^ou  could  not  state  what  the  New  York  Central's  i^er- 
centage  of  the  Minneapolis-New  York  rate  is  on  any  traffic,  or  has 
been  at  any  time? 

Mr.  Perkins.  No,  sir;  I  have  it  on  file  and  have  clerks  to  do  that. 

Mr.  Day.  Then  you  could  not  nay  what  it  was? 

Mr.  Perkins.  No,  sir.  When  they  send  me  a  new  tariff  I  glance 
it  over  and  put  it  on  file. 

Mr.  Day.  Do  you  collect,  in  any  instance,  the  balance  of  the  through 
rate  on  flour? 

Mr.  Perkins.  No,  sir;  that  all  goes  through  Mr.  Barton. 

Mr.  Day.  That  goes  through  ]Mr.  Barton? 

Mr.  Perkins.  Y^es,  sir;  he  has  cliarge  of  the  Coit  street  house. 

Mr.  Day.  Is  he  your  superior? 

Mr.  Perkins.  No,  sir;  neither  am  I  his.     We  are  on  the  same  level. 

Mr.  Day.  Do  you  pa}'  the  charges  on  traffic  that  has  come  up  to 
Buffalo,  or  do  you  collect  an}'? 

Mr.  Perkins.  The  New  Y'ork  Central  pays  the  lake  charges. 

Mr.  Day.  How  do  you  ascertain  Avhat  the  carriers  are  entitled  to — 
what  the  percentage  of  the  through  rate  is? 

Mr.  Perkins.  The  tariff  and  the  percentages  are  in  the  office,  but 
I  do  not  remember  them. 

Mr.  Day.  You  can  not  remember  them? 

Mr.  Perkins.  It  is  too  important  to  remember.  It  is  not  well  for 
a  man  to  rely  on  his  memory  in  regard  to  that. 

]Mr.  Day.  Is  it  not  as  a  matter  of  fact  45.. 33? 

Mr.  Perkins.  I  do  not  know.  I  do  not  try  to  keep  any  rates  in  my 
head.     I  would  not  dare  to;  it  is  too  important  a  matter. 

Mr.  Day.  Is  it  not  48.27  from  Buffalo  to  Boston  on  flour  from  Min- 
neapolis to  Boston?     Y^^ou  don't  know  that? 

Mr.  Perkins.  No,  sir. 

Mr.  Day.  Y^ou  don't  remember  what  the  percentage  is  of  the  through 
rate  that  you  collect  on  tlie  traffic  coming  up  to  Buffalo? 

Mr.  Perkins.  I  do  not  carry  any  rates  or  any  percentages.  It  is 
something  too  important.     No  man  could  rely  on  his  memory  for  that. 
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Mr.  Day.  Do  the  percentages  change  often? 

Mr.  Perkins.  Yes,  sir. 
'    Mr.  Day.   How  often? 

Mr.  Perkins.  That  I  can  not  tell  you. 

Mr.  Day.  Have  they  changed  this  year? 

Mr.  Perkins.  That  I  don't  know. 

Mr.  Day.  Do  ^^on  know  that  they  have  changed  since  January  1? 

Mr.  Perkins.  I  do  not  know.  There  is  scarcely  a  week  that  I  do 
not  get  tariffs. 

Mr.  Day.  I  am  asking  3-ou  aljout  changes  in  this  tariff? 

Mr.  Perkins.  I  do  not  renieniV)er. 

Mr.  Day.  You  can  not  remember? 

Mr.  Perkins.  No,  sir. 

Mr.  Day.  And  do  not  remember? 

Mr.  Perkins.  No,  sir;  it  is  not  a  part  of  my  business  to  remember. 

Mr.  Day.  Well,  I  know  that  those  are  the  figures. 

Mr.  Perkins.  That  may  l)e. 

Mr.  Day'.  And  it  is  common  knowledge  outside  of  men  who  have  to 
deal  with  tariff's.     That  is  all. 

Witness  excused. 

Mr.  Day^  Is  Mr.  Mattice  present? 

No  response. 

A.  C.  Lanctot,  having  been  dulj'  sworn,  testified  as  follows: 

Mr.  Day.  What  are  j^our  relations  to  the  Lehigh  Valley  Railroad? 

Mr.  Lanctot.  x\gent  of  the  Lehigh  Valley  Railroad,  Lehigh  Trans- 
portation Company,  and  the  Diamond  Dispatch  Canal  Line. 

Mr.  Day'.  Is  that  a  Lehigh  Valley  line?     The  Diamond  Dispatch? 

Mr.  Lanctot.  It  is  a  line  of  canal  boats  chartered  by  the  Lehigh 
Valley;  yes,  sir. 

Mr.  Day.  Where  are  your  wherehouses  situated  in  which  flour  is 
stored? 

Mr.  Lanctot.  At  what  is  called  Tift  Farm,  in  the  extreme  north- 
west part  of  the  city  on  the  canal. 

Mr.  Day.   Is  it  also  reached  b}'  the  Buffalo  Creek  road? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  Is  it  on  the  rails  of  the  Lehigh  ^'alley? 

Mr.  Lanctot.  Y"es,  sir. 

Mr.  Day.  What  is  its  capacity? 

Mr.  Lanctot.  Do  you  mean  for  storage? 

Mr.  Day.  Yes,  sir. 

Mr.  Lanctot.  About  2,(J0()  cars  in  the  different  buildings — four  of 
them. 

Mr.  Day.  Approximately  during  the  past  six  moiit  lis  how  man}'  cars 
have  been  stored  in  there  at  any  one  time? 

Mr.  Lanctot.  I  think  we  had  1,280 — the  greatest  numbci- al  any 
one  time. 

Mr.  Day.  About  what  does  it  average  during,  sa.y,  from — well, 
during  the  3-ear? 

Mr.  Lanctot.  Well,  i1  will  average  pretty  close  to  1,l'(io  cai-s,  I 
think. 

]\[r.  Day.  Is  tliere  anj^  macliinery  for  repacking  oi-  remixing? 

Mr.  Lanctot.  In  one  of  the  buildings;  yes,  sir. 

Mr.  Day.   Who  operates  that? 

Mr.  Lanctot.  Tlie  Consolidated  Milling  Company. 
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Mr.  Day.   Do  j'ou  furnish  any  power? 

Mr.  Laxctot.  No,  sir. 

Mr.  Day.   Or  any  employees  in  connection  with  it? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  Just  the  space? 

Mr.  Lanctot.  Yes,  sir;  that  is  all. 

Mr.  Day.   Do  you  make  any  charji:e  for  it? 

Mr.  Laxctot.  No,  sir. 

Mr.  Day.  The  storage  of  flour  is  also  free,  is  it  not? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  Who  pays  for  the  handling  of  the  flour  from  the  boat 
into  this  warehouse? 

Mr.  Lanctot.  The  contractor  unloads  the  boat  and  i^laces  it  at  the 
house  end  of  the  gang-  plank.  The  railroad  takes  it  at  the  house  end 
of  the  gang  plank. 

Mr.  Day.  And  when  ready  for  shipment  it  is  loaded  into  the  cars? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  And  all  of  that  expense  is  covered  by  the  through  rate? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  And  there  is  no  charge  made  for  handling,  specifically, 
to  the  consignor  or  consignee? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  When  traftic  comes  in  during  the  period  of  navigation, 
and  it  is  put  into  the  warehouse,  is  the  rate  paid  on  it  up  to  Bufilalo? 

Mr.  Lanctot.  Part  of  it. 

Mr.  Day.  What  i^art  is  not  paid — part  of  the  traffic  or  part  of  the 
rate? 

Mr.  Lanctot.  Part  of  the  traffic.  Some  fellow  may  have  some 
traffic  remain  there  a  few  days  when  we  could  not  reach  him  readily. 

Mr.  Day.  When  it  is  shipped  out,  do  they  prepay  it? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  To  the  point  of  destination? 

Mr.  LxVNCTOT.  Yes,  sir. 

Mr.  Day.  And  it  goes  out  on  the  rate  that  prevailed  at  the  time 
that  it  took  its  movement  from  the  West,  does  it  not? 

Mr.  Lanctot.  Not  always;  no,  sir. 

Mr.  Day.  What  rate  does  it  go  out  on? 

Mr.  Lanctot.  Very  often  on  the  rate  in  effect  at  the  time  the  ship- 
ment was  made.  On  the  1st  day  of  September,  for  instance,  say,  we 
have  1,000  tons  of  freight  in  the  house;  shipments  apply  on  that 
until  we  usf  up  that  thousand  tons.  After  that  it  takes  the  rate  in 
effect  at  the  time  the  shii^ment  was  made. 

Mr.  Day.  You  have  heard  the  testimony  of  these  other  railroad 
agents? 

Mr.  Lanctot.  Yes,  sir;  a  part  of  it. 

Mr.  Day.  As  to  that  you  have  heard,  is  your  information  and  prac- 
tice the  same  as  theirs? 

Mr.  Laxctot.  Yes,  sir. 

Mr.  Day.  How  long  .under  your  tariffs  as  published,  or  in  practice, 
how  long  would  you  permit  flour  to  be  stored  or  to  remain  in  jonr 
w^arehouse? 

Mr.  Laxctot.  That  depends.  If  we  were  crowded  for  space,  we 
would  not  hold  it  over  twenty-four  hours.  We  would  forward  it  on 
to  destination  if  we  were  crowded.  If  we  were  not  crowded,  we 
would  hold  it  until  we  received  orders  for  reconsigning. 

Mr.  Day.  Do  you  ever  send  that  flour  to  the  Consolidated  Milling 
Company  before  they  order  it? 
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Mr.  Lanctot.  I  shipped  Ho  cars  last  fall  before  t  liev  notified  me. 

Mr.  Day.  Did  you  notify  them? 

Mr.  Lanctot.  I  called  them  up  on  the  telephone  and  told  them 
"what  I  was  doing;  yes,  sir. 

Mr.  Day.  Do  you  have  a  published  rule  regarding  the  storage  of 
flour?     You  had  one  at  one  time. 

Mr.  Lanctot.  We  did  have. 

Mr.  Day.  It  has  not  been  enforced  for  several  years,  has  it? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  And  you  have  no  rule  at  all  now  i)ublished? 

Mr.  Lanctot.  Not  regarding  that  traffic;  no,  sir. 

Mr.  Day.   On  what  ti'affic  do  you  have  a  storage  rule? 

Mr,  Lanctot.  I  don't  have  any  at  my  station. 

Mr.  Day.  You  mean  there  is  no  published  rule  governing  trafR.c  at 
your  station? 

Mr.  Lanctot.  Not  storage  rule. 

Mr.  Day.  Regarding  storage  there  is  none? 

Mr,  Lanctot.  No,  sir;  not  that  I  recollect. 

Mr.  Day.  Is  there  one  governing  traffic  at  other  stations? 

Mr.  Lanctot.  I  suppose  there  is. 

Mr.  Day.  Did  you  ever  see  this  paper  [handing  to  witness]?  Iden- 
tify it  in  some  way. 

Mr,  Lanctot.   11686. 

Mr.  Day.   Is  that  the  Lehigh  Valley  number? 

Mr.  Lanctot.  No,  sir;  that  is  not  the  Lehigh  Valley  number.  It 
is  circular  No.  108  of  the  Lehigh  Valley  Railroad. 

Mr.  Day.  Please  read  it,  Mr.  Lanctot. 

Mr.  Lanctot  (reading) : 

Philadelphia,  Pa..  March  29,  1S98. 

Pursuant  to  an  order  of  the  Interstate  Commerce  Commission,  the  following 
regulation  in  regard  to  the  storage  of  property  transported  via  Lehigh  Valley 
Railroad  will  be  adopted: 

On  and  after  April  1,  1898,  such  property  unloaded  into  railroad  stations  or 
warehouses  must  be  removed  within  twenty-four  (24)  hours  after  arrival,  and  if 
not  so  removed  will,  at  the  option  of  the  carrier,  either  be  removed  and  stored  at 
a  public  warehouse,  at  owner's  cost  and  risk,  and  there  held  subject  to  lien  for 
freight  and  charges,  or  will  be  retained  in  carrier "s  station  or  warehouse  under 
the  same  conditions  and  subject  to  like  charges  for  storage  as  prevail  at  public 
warehouse,  except  as  otherwise  provided  by  such  public  regulations  as  may  be 
established  by  delivering  carrier. 

Mr.  Day.  Who  are  those  gentlemen,  the  signers?  Are  they  officers 
of  the  company  now? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.   Of  the  Lehigh  Valley  Railroad? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.   Do  they  hold  the  offices  as  given  there? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  In  what  respect  is  this  not  opci alive  u])()ii  the  traffic  you 
iiandle?     You  say  there  is  no  rule? 

Mr.  Lanctot.   Ours  is  all  througli  business. 

Mr.  Day.  Then  you  understand  this  not  to  ai)ply  to  through 
business? 

Mr.  Lanctot.   Yes,  sir. 

Ml".  Day.  Do  you  remember  tlie  case — the  waichouse  case  oi- stoi'- 
^ige  case — that  was  befoi'e  the  Commission? 

Mr.  Lanctot.  Yes,  sir. 
.  Mr.  Day.   Did  you  get  a  copy  of  this  (hx-nmeiit  of  eii-cular? 
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Mr.  Lanctot.  Yes,  sir;  I  think  I  did. 

Mr.  Day.  But  yet  you  thought  it  did  not  apply  to  the  traffic  you 
handle? 

Mr.  Lanctot.  Yes,  sir. 

^Ir.  Day.  Do  you  grant  free  storage  to  all  traffic  that  passes  through 
your  house? 

Mr.  Lanctot.  To  all  shippers  that  apply  for  it. 

Mr.  Day.  Do  you  in  any  instance  charge  for  storage? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  Is  free  storage  granted  on  wheat? 

Mr.  Lanctot.  You  mean  at  the  freight  house? 

Mr.  Day.  By  the  Lehigh  Valley  Railroad? 

Mr.  Lanctot.  If  it  comes  in  bags  through  tlie  freight  house. 

Mr.  Day.  Does  it  come  in  bags? 

Mr.  Lanctot.  Sometimes. 

Mr.  Day.  In  large  quantities? 

Mr.  Lanctot.  No,  sir;  in  carload  lots. 

Mr.  Day.  That  is,  it  has  free  storage  when  it  does  come  that  way? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  How  much  comes  thac  way  in  the  course  of  a  year? 

Mr.  Lanctot.  Possibly  we  get  75  or  100  carloads  in  the  course  of 
the  season  of  navigation. 

Mr.  Day.  Is  that  through  traffic  or  local? 

Mr.  Lanctot.  Through. 

Mr.  Day.  Do  you  have  any  machinery  for  remixing- — did  I  ask  you 
that — for  remixing  or  repacking  in  your  warehouse? 

Mr.  Lanctot.  The  Consolidated  Milling  Company  has. 

Mr.  Day^  I  think  I  asked  you  that. 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  Do  you  furnish  them  power? 

Mr.  Lanctot.  No,  sir. 

Commissioner  Prouty.  About  how  man 5^  firms  or  companies  do  you 
do  business  with  on  the  balance  of  the  through  rate? 

Mr.  Lanctot.  Do  you  want  the  names  of  them? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  Lanctot.  Tlie  Consolidated  Milling  Company,  Washburn- 
Crosby,  tlie  Pillsbury,  the  Burger- Anderson  Milling  Company,  and 
the  United  States  Flour  Company. 

Mr.  Day.  I  will  ask  you  if  you  know  what  percentage  the  Lehigh 
Valley  is  entitled  to  of  tlie  prevailing  rate  from  Minneapolis? 

Mr.  Lanctot.  I  can  not  recall. 

Mr.  Day.  Do  you  know  what  it  is  up  to  Buffalo? 

Mr.  Lanctot.  No,  sir. 

Commissioner  Prouty.  Don't  you  know,  Mr.  Lanctot,  what  the  per- 
centage up  to  Buffalo  is? 

Mr.  Lanctot.     I  have  the  tariffs  on  mj'  desk;  yes,  sir. 

Commissioner  Prouty.  I  wish  you  would  send  us,  for  purposes  of 
comparison,  the  through  rate  and  the  percentage  up  to  Buffalo  on  the 
1st  of  September,  October,  and  November, 

Mr.  Lanctot.  By  which  route? 

Commissioner  Prouty.  By  the  Lehigh  Valley  Transportation  route. 

Mr.  Lanctot.  Yes,  sir. 

Commissioner  Prouty.  What  others  do  3'ovi  do  business  with  except 
the  Lehigh  Valley? 

Mr.  Lanctot.  The  Clover  Leaf,  the  Wilson  Transit,  Soo  Line,  Union 
Transit,  and  Northern  Steamship. 
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Commissioner  Prouty.  And  is  the  percentag'e  different  with  all 
these  different  lines? 

Mr.  Lanctot.   Not  all  of  them,  but  some  of  them;  most  of  them. 

Commissioner  Prouty.  I  wish  you  would  select  two  or  three  of 
those  lines  to  give  us  an  idea. 

Mr.  Lanctot.   Very  well;  do  you  want  them  to-morrow? 

Commissioner  Prouty.  No;  you  had  better  wait  and  send  them  to 
the  Interstate  Commerce  Commission  at  Washin!i,ton. 

Mr.  Day".  Was  there  an  effoi-t  made  here  at  one  time  to  impose 
storage  on  flour? 

Mr.  Lanctot.     Yes,  sir. 

Mr.  Day.  When  was  that? 

Mr.  Lanctot.  I  think  in  the  season  of  1897  or  1898. 

Mr.  Day.   How  long  did  it  prevail? 

Mr.  Lanctot.  About  a  year. 

Mr.  Day.  Then  the  time  was  limited  to  what? 

Mr.  Lanctot.  To  twenty  days. 

Mr.  Day.  And  after  that  time,  what? 

Mr.  Lanctot.  One  and  one-half  cents  a  hundred. 

Mr.  Day.  Was  tliere  an  order  or  an  agreement  of  any  kind  made? 
Was  an  order  published  or  notice  or  rule  that,  after  twenty  days, 
storage  would  not  be  free? 

Mr.  Lanctot.  Yes,  sir;  by  joint  traffic  circular. 

Mr.  Day.  Has  that  ever  been  rescinded? 

Mr.  Lanctot.  That  I  can  not  state  without  looking  through  my 
files.     I  think  it  has  been. 

Mr.  Day.  Can  you  tell  the  Commission  wiiy  it  was  rescinded,  or 
why  the  rule  was  al)andoned? 

Mr.  Lanctot.  Because  the  millers  made  such  an  objection  to  pay- 
ing the  storage.     That  is  the  only  reason  I  know  of. 

Mr.  Day.  The  Western  millers  made  a  fight  against  it,  and  it  was 
abandoned? 

Mr.  Lanctot.  The  Western  and  Southwestern.  They  all  handle 
freight  here. 

Mr.  Day.  Do  the  Southwestern  millers  handle  freight  now? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  You  tried  that  for  a  year? 

Mr.  Lanctot.  I  think  it  was  about  a  year;  yes,  sir. 

Mr.  Day.  Did  you  formerly  impose  the  storage  charge  after  twenty 
days  and  was  the  charge  made  by  the  railroads? 

Mr.  Lanctot.  Yes,  sir;  in  every  case. 

Mr.  Day.  It  didn't  fail,  then,  because  of  one  road  failing  to  impose 
it  and  the  others  following  suit? 

Mr.  Lanctot.  That  I  can  not  say. 

Mr.  Day.  I  am  asking  for  your  reason. 

Mr.  Lanctot.  It  was  on  account  of  the  disturbance  of  the  trade. 

Mr.  Day.   Did  it  have  the  effect  of  diverting  traffic  from  this  port? 

Mr.  Lanctot.  I  don't  know. 

Mr.  Day.    Did  the  volume  of  ti-affic  fall  off  after  that  rule? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  Is  there  any  reason  t  hat  you  ai-e  al)le  to  perceive  why  that 
I'ule  could  not  be  enforce<l? 

Mr.  Lanctot.  Tliat  is  a  matter  for  traffic  oCficials  to  answer. 

Mr.  Day.  I  am  asking  you  for  your  experience.  \un  say  it  was  in 
operation  for  a  3  ear? 
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^\r.  Lanctot.  It  didn't  make  auy  difference  as  to  the  amount  of 
freiuiit,  I  think. 

Commissioner  Prouty.  You  testified,  didn't  you,  m  the  free-storage 
case  wlien  I  was  here? 

Mr.  Lanctot.  Yes,  sir. 

Commissioner  Prouty.  I  think  it  showed  that  they  had  some  trou- 
ble in  getting  their  pay? 

Mr.  Lanctot.  Yes,  sir.     Some  accounts  are  outstanding  still. 

Mr.  Day.  Mr.  Lanctot,  do  you  allow  free  storage  on  mill  feed? 

Mr.  Lanctot.  Yes,  sir. 

Mr.  Day.  Do  you  know  of  any  exception  to  that  which  prevails  here? 

Mr.  Lanctot.  No,  sir. 

Mr.  Day.  That  is  all. 

Witness  excused. 

J.  H.  RoDEBAUGH,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day\   What  is  your  business,  Mr.  Rodebaugh? 

Mr.  Rodebaugh.  Grain  and  mill  feed ;  principally  mill  feed. 

Mr.  Day''.  How  long  have  you  been  in  that  business  here? 

Mr.  Rodebaugh.  About  twenty  years. 

Mr.  Day.  What  is  the  source  of  your  supply  of  mill  feed? 

Mr.  Rodebaugh.  Principally  from  the  Northwest. 

Mr.  Day.  Do  you  bring  it  in  chiefly  during  the  period  of  navigation, 
or  at  all  seasons  of  the  year? 

Mr.  Rodebaugh.  At  all  seasons. 

Mr.  Day".  Do  j^ou  have  free  storage  on  mill  feed? 

Mr.  Rodebaugh.  Tlie  past  year  or  two  we  have  not  paid  any  storage. 

Mr.  DAY^  You  have  not? 

Mr.  Rodebaugh.  No,  sir;  I  do  not  recall  any  case  wliere  we  have 
paid  storage  in  a  year  or  two. 

Mr.  Day".  You  mean  to  be  understood  as  stating  that  for  the  last 
year  you  have  had  free  storage  on  mill  feed? 

Mr.  Rodebaugh.  We  have  carried  but  very  little  feed  l)eyond  ten 
or  fifteen  days  from  the  time  of  arrival. 

Mr.  Day.  Do  you  understand  that  there  is  a  time  linrit  on  mill  feed? 

Mr.  Rodebaugh.  There  has  been. 

Mr.  Day.  That  is,  within  the  last  two  or  three  years? 

Mr.  Rodebaugh.  I  do  not  think  tliey  enforce  it. 

Mr.  Day".  lias  any  rule  or  regulation  been  called  to  your  attention? 

Mr.  Rodebaugh.  I  do  not  remember  that  there  has. 

Mr.  Day.  At  the  time  the  storage  was  imposed,  that  was  after  the 
order  of  the  Commission  referred  to  here?  You  lieard  Mr.  Lanctot's 
testimony.  Do  you  refer  to  that  time  as  the  time  when  a  charge  was 
imposed? 

Mr.  Rodebaugh.  I  can  not  say. 

Mr.  Day".  Has  your  attention  been  called  in  the  last  few  years  to 
the  fact  that  there  is  a  time  limit  on  the  storage  of  mill  feed? 

Mr.  Rodebaugh.  No,  sir. 

Mr.  Day.  Do  you  ship  out  from  here  on  the  balance  of  the  through 
rate? 

Mr.  Rodebaugh.  Y^es,  sir. 

Mr.  Day.  When  you  bring  in  your  traffic  during  the  season  of  navi- 
gation, it  conies  by  steamer  or  ship? 

Mr.  RoDEBAUCiH.   Yes,  sir. 

Mr.  Day.   Wliat  services   do  the    lallroad   companies  perform    in 
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regard  to  that-  feed?     Where  do  tlie^-  take  it  np  and  wliat  do  they  do 
with  itV 

Mr.  RoDEBAUGH.  They  receive  it  in  tlieir  warehouse  and  forward 
it  on  to  destination. 

Mr.  Day.   Do  they  take  it  out  of  ship? 

Mr.  RODEBAUGH.  It  is  taken  out  of  tlie  ship,  l)ut  I  do  not  know  who 
pays  that. 

Mr.  Day.  You  do  not  pay  itV 

Mr.  RoDEBAUGH.   No,  sir. 

Mr.  Day.  Througli  wliat  houses  do' you  have  your  mill  feed  passed? 

Mr.  RoDEBAUGH.   'I'lirough  all  of  tlie  local  houses. 

Mr.  Day.  The  Lackawanna  included? 

ISIr.  RODEBAUGH.  Yes,  si]'. 

Mr.  Day.  When  it  is  taken  to  the  Lackawanna  warehouse  it  has  to 
be  transported  some  distance  by  rail  before  it  gets  to  the  warehouse, 
does  it  not? 

Mr.  RODEBAUGH.   Occasionally  we  have  some;  yes,  sir. 

Mr.  Day'.  Is  there  any  other  house  that  the  Lackawanna  has  for 
storing  feed? 

Mr.  RODEBAUGH.  They  luive  one  at  the  dock,  a  small  house,  but  it 
is  inadequate  to  take  care  of  their  freight. 

]Mr.  Day.  In  all  these  instances,  in  transferring  from  tlie  steamer  to 
the  railroad  warehouse,  and  from  the  warehouse  to  the  cars  again,  that 
expense  is  paid  for  in  the  tlirough  rate,  is  it  not? 

Mr.  RoDEBAUGH.   I  pay  no  portion  of  those  charges. 

Mr.  Day^  What  is  the  greatest  length  of  time  you  have  had  mill 
feed  in  store  in  railroad  warehouses,  say,  in  the  last  year? 

Mr.  RODEBAUGH.  We  liave  had,  perhaps we  have  occasionally 

a  car  that  lays  over  a  month  or  so. 

Mr.  Day.  Have  you  had  some  that  came  in  during  the  period  of 
navigation  that  went  out  after  navigation  closed? 

Mr.  RODEBAUGH.  Yes,  sir. 

Mr.  Day.  And  when  it  went  out  it  was  transported  on  the  through 
rate? 

Mr.  RODEBAUGH.  Yes,  sir. 

Mr.  Day.  On  the  rate  that  prevailed  at  the  time  the  traffic  took  its 
start  from  the  West? 

Mr.  RODEBAUGH.    Yes,  sir. 

Ml".  Day.   Where  do  you  ship  to  from  here,  mostly? 

Mr.  RODEBAUGH.  All  over  the  P^ast. 

Mr.  Day^.   Where  do  you  get  it;  in  Minneapolis  chiefly? 

Mr.  RODEBAUGH.  Yes,  sir;  a  great  deal  of  it. 

Mr.  Day.  How  is  it  usually  billed? 

Mr.  RODEBAUGH.   Either  to  New  York  oj-  Boston. 

Mr.  Day.  And  it  then  goes  into  the  warehouse  here? 

Mr.  RODEBAUGH.   Yes,  sir. 

Mr.  Day.  And  at  you i- convenience,  or  as  you  liiul  a  market,  you 
ship  it  out  fi'om  here? 

Mr.  RoDEBAUGH.  Ycs,  sir. 

Mr.  Day.  Do  yon  pay  the  charges  ii])  to  r>urrMlo  when  it  arrives 
hei-e? 

Mr.  RoDEBAU(m.   No,  sir;  the  chai-ges  follow. 

Mr.  Day.   The  entire  charges  follow? 

Mr.  RODEBAUGH.   Ycs,  sin 

Mr.  Day.   You  sa.y  you  are  in  the  grain  business  also? 

iVIr.  RODEBAUGH.   Yes,  sir. 
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Mr.  Day.  How  long  have  j'oii  been  engaged  in  selling  mill  feed? 

Mr.  RODEBAUGH.  Abont  twenty  years. 

Mr.  Day.  If  you  were  required  to  pay  the  local  rate  from  Minneap- 
olis to  Buifalo,  and  to  provide  storage,  and  then  the  local  rate  from 
Buffalo  to  your  markets — ^Boston,  New  York,  or  points  adjacent  there 
to — could  you  successfully  couduet  j'our  business? 

Mr.  RoDEBAUGH.   Not  very  well. 

Mr.  Day.   What  is  the  local  i-ate,  saj^  from  here  to  Philadelphia? 

Mr.  RoDEBAUGH.  I  think  it  is  9  cents. 

Mr.  Day.  And  what  is  the  average  balance  of  the  through  rate 
from  here  to  Philadelphia? 

Mr.  RODEBAUGH.  Tlic  present  balance  of  the  through  rate  is  4^ 
cents. 

Mr.  Day.  Four  and  one-half  as  against  about  9  local,  or  is  it  9^ 
local? 

Mr.  RODEBAUGH.  Nine,  I  think. 

Mr.  Day.  That  is,  grain  products  and  mill  feed  we  are  speaking  of, 
particularly. 

Mr.  RODEBAUGH.  There  is  an  ex -lake  rate  to  Philadelphia. 

Mr.  Day.  That  is  not  in  operation  now,  excepting  on  that  which 
has  been  stored  here? 

Mr.  RODEBAUGH.  I  think  it  applies  to  grain  now  in  stoi-e. 

Commissioner  Prouty.  The  ex-lake  rate  is  applicable  to  all  that 
grain  that  came  by  lake? 

Mr.  RODEBAUGH.   I  think  it  is. 

Mr.  Day.  The  rates  from  here  to  New  York  are  the  same  on  grain 
and  grain  j)roducts,  are  they  not? 

Mr.  RODEBAUGH.  They  are  the  same  if  it  were  all-rail  business. 

Commissioner  Prouty.  Practically  they  are  not  the  same  at  any 
time  during  the  year.  They  are  usually  less  on  grain  than  grain 
products? 

Mr.  RODEBAUGH.  They  are,  except  on  ex-lake. 

Commissioner  Prouty.  Is  not  grain  all  ex-lake? 

Mr.  RoDEBAUGH.  Grain  comes  in  all  rail;  comes  in  from  points 
that  can  not  be  reached  bj^  ex-lake. 

Commissionei"  Prouty.  From  here  to  New  York,  wliat  is  the  rate 
on  flour? 

Mr.  RoDEBAUGH.  I  have  not  kept  posted  as  to  local  rates  on  feed 
or  flour.  We  very  seldom  ship  on  the  local  rate.  We  can  not  ship 
to  New  York  locally.     We  have  no  freight  that  is  billed  that  way. 

Commissioner  Prouty.  What  grain  business  are  yon  engaged  in? 

Mr.  RODEBAUGH.  What  kinds? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  RODEBAUGH.  We  handle  a  little  bit  of  everything.  Principally 
corn  and  oats. 

Commissioner  Prouty.  Are  you  extensively  engaged  in  that? 

Mr.  RODEBAUGH.  No,  sir. 

Commissioner  Prouty.  What  warehouses  do  you  chiefly  use?  That 
is,  in  your  mill-feed  business.     I  mean  railroad  warehouses. 

Mr.  RODEBAUGH.  No  especial  houses. 

Commissioner  Prouty.  Which  ones  during  the  season  of  naviga- 
tion? 

Mr.  RODEBAUGH.  The  Lackawanna,  New  York  Central,  and  Erie. 

Commissioner  Prouty.  And  when  navigation  is  closed  what  ones 
do  you  chiefly  use? 

Mr.  RoDEBAUGH.  We  don't  use  any  of  those  houses. 
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Coniiiiissioiier  Prouty.   When  does  your  through  billini"'  expii-e? 

Mr.  RoDEBAUGH.  Do  you  mean  with  reference  to  all-rail  business? 

Commissioner  Prouty.  I  am  asking  now  with  reference  to  ex-lake. 

Mr.  RoDEBAUGH.  There  is  no  limit  that  I  know  of. 

Commissioner  Prouty.  Do  j^ou  ever  store  all-rail  business? 

Mr.  RODEBAUGH.  No,  sir. 

Commissioner  Prouty.  How  long  can  you  keep  your  traffic  in  ears 
that  comes  all  rail? 

Mr.  RODEBAUGH.   The  limit  is  seventy-two  hours. 

Commissionei"  Prouty.   In  practice  how  long  do  you  hold  it? 

Mr.  RODEBAUGH.   We  do  not  hold  it  that  long. 

Commissioner  Prouty.  Does  your  billing  ex^jire  in  seventy-two 
hours? 

Mr.  RODEBAUGH.   Yes,  sir. 

Commissioner  Prouty.   Do  you  ship  flour  at  all? 

Mr.  RODEBAUGH.   No,  sir. 

Commissioner  Prouty.   You  do  not  handle  flour? 

Mr.  RODEBAUGH.   No,  sir;  not  now. 

Commissioner  Prouty.  Have  you  in  tlie  last  year? 

My.  RODEBAUGH.   Ycs,  sir. 

Commissioner  Prouty.   When  did  you  cease  to  handle  flour? 

Mr.  RODEBAUGH.  The  1st  of  February — this  month. 

Commissioner  Prouty.  When  floui-  came  in  by  rail,  could  you  store 
that  free  foi-  any  length  of  time? 

Mr.  RODEBAUGH.   We  have  not  handled  any  all  rail;  only  ex-lake. 

Commissioner  Prouty.  I  understand  you  to  state  that  the  billing 
on  feed  coming  in  all  rail  expires  in  seventy-two  hours. 

Mr.  RoDEBAUGH.   Yes,  sir. 

Commissioner  Prouty.  And  on  ex-lake  feed  it  is  unlimited? 

Mr.  RODEBAUGH.  We  have  not  carried  it  any  length  of  time,  but, 
as  I  stated  before,  there  has  been  a  car  occasionally  that  we  have 
carried  a  month  or  so. 

Witness  excused. 

A.  R.  James,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  full  name,  Mr.  James? 

Mr.  James.  Alonzo  R.  James. 

Mr.  Day.  Do  you  reside  here? 

Mr.  James.  Yes,  sir;  in  Buffalo. 

Mr.  Day.  How  long  have  3'ou  lived  here? 

]Mr.  James.  Sixteen  years. 

Mr.  Day.   What  is  jour  occupation? 

Mr.  James.  Flour  miller. 

Mr.  Day.  How  long  have  yon  been  engaged  in  the  milling  business?' 

Mr.  James.   Since  I  have  been  here. 

Mr.  Day.  Where  are  your  mills  located? 

Mr.  James.  At  Niagara  Falls. 

Mr.  Day.  What  y)owei-  do  you  use? 

Mr.  James.  Water  power. 

Mr.  Day.   How  many  mills  have  j'ou? 

Mr.  James.  Two. 

Mr.  Day.  What  capacity? 

Mr.  James.   Froui  4,000  to  4,o(M)  bai-i-cls  a  day. 

Mr.  Day.   Where  do  you  get  your  wheat? 

Mr.  James.   Duluth  and  Sui^erior. 


92  GRAIN    AND    GRAIN    PRODUCTS. 

Mr.  Day.  Do  yon  bring  it  b}'  water? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  Chieflj^  by  water? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  To  wliere? 

Mr.  James.  To  Bnffalo. 

Mr.  Day.  How  do  yon  transport  it  from  here? 

Mr.  James.  In  cars. 

Mr.  Day.  Yon  have  it  passed  into  the  elevator  and  from  the  elevator 
into  cars? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  And  hauled  by  rail  to  yonr  mills? 

Mr.  James.  Yes,  sir. 

Commissioner  Prouty.  Ask  what  is  the  expense  of  transporting 
that  from  the  water  here. 

Mr.  Day.  Please  state  that. 

Mr.  James.  The  railroad  hanl  is  about  three-quarters  of  a  cent  a 
bushel. 

jVIr.  Day.  Does  that  include  the  elevator  charge? 

Mr.  James.  No,  sir;  that  is  independent  of  it.  The  elevator  charges 
are  one-half  cent  for  elevation,  that  including  ten  days'  free  storage,' 
and  one-eighth  of  a  cent  for  loading  into  cars. 

Mr.  Day.  You  pay  one-half  cent  for  elevation? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  Are  you  in  competition  with  the  Western  millers  here? 

Mr.  James.  Not  particularly  in  this  city. 

Mr.  Day.  Anywhere? 

Mr.  James.  East  of  here  and  South. 

Mr.  Day.  Have  j'ou  ever  visited  the  Western  mills? 

Mr.  James.  Y"es,  sir. 

Mr.  Day.  At  Minneapolis? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  And  at  Duluth? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  Do  you  manufacture  flour  generall}^  b}^  the  same  pro- 
cesses that  they  employ? 

Mr.  James.  Yes,  sir.. 

Mr.  Day.  Will  you  tell  the  Commission,  Mr.  James,  what  advan- 
tages or  disadvantages.  First,  I  will  ask  you  in  shipping  out  j'our  flour 
to  tide  water,  or  Eastern  points;  at  what  rates  does  your  flour  go,  and 
mill  products? 

Mr.  James.  Niagara  Falls  is  a  Bufiialo  point.  It  takes  Buffalo  rates 
to  all  points.  We  ship  from  our  mills  at  the  Falls  at  the  same  rates 
as  though  the  mills  were  in  Buffalo,  and  the  through  rate  from  Bnffalo 
covers  our  rate  at  the  mills. 

Mr.  Day.  Is  the  local  rate  from  Buffalo  to  New  York  or  Boston,  or 
New  England  points,  or  Philadelphia — wherever  you  sell — are  those 
ratesgreater  or  less  than  tlie  division  of  the  through  rate  from  Minne- 
apolis and  Duluth? 

Mr.  James.  They  ai-e  greater.  The  rates  from  Niagara  Falls,  as  I 
said,  are  the  same  as  from  Buffalo  to  any  Eastern  point. 

Mr.  Day.  Take  the  prevailing  rate  from,  say,  Minneapolis  to  Boston, 
which  I  understand  is  25  cents,  of  which  the  Buffalo-Boston  division 
is  9.41;  what  is  the  local  rate  from  Buffalo  to  Boston  that  j^ou  pay? 

Ml'.  James.  Twelve  cents  a  hundred;  24  cents  a  barrel. 
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Mr.  Day.  Will  you  just  tell  the  Coininission  in  your  own  way  what 
disabilities  or  atlvantaiies  you  have,  compared  with  Western  mills,  or 
disadvantages  you  labor  under  as  to  facilities  denied  to  you  and 
aiforded  to  your  competitors?  Explain  the  situation  from  j-our  stand- 
point. 

Mr.  James.  Well,  we  have  a  milling  plant  at  Niagai-a  Falls  which 
we  own  and  pay  taxes  upon.  We  have  to  pay  all  of  the  bills  that 
the  municipalty  may  charge  in  connection  with  the  ownership  of  the 
plant.  We  manufacture  our  goods  there,  and  by  reason  of  our  loca- 
tion we  are  enabled  to  pack  them  in  all  sorts  of  packages,  in  any 
way  we  like  to,  and  load  the  cars  at  our  mill  doors,  but  we  can  ship 
only  to  a  very  limited  territory.  Kp  to  a  few  years  ago,  pi-evious  to 
five  or  six  years  ago,  the  ordinai-y  package  of  flour  was  the  ban-el, 
in  wood.  That  could  be  shipped  from  the  W^est  as  handily  as  from 
our  mill.  That  has  been  revolutionized,  and  a  great  many  of  the 
goods  are  now  sold  and  consumed  from  small  packages,  the  prevail- 
ing package  being  the  one-eighth  paper  sack.  We  could  pack  those, 
and  we  were  very  early  distributers  of  that  kind  of  package.  We 
could  load  them  in  cars  and  they  would  go  through  to  points  ta 
which  we  shipped  in  first-class  order,  those  goods  selling  in  paper 
sacks  at  20  cents  less  than  the  wooden  barrel,  which  gave  us  an 
advantage.  The  Western  mills  attempted  to  meet  that,"  but  found 
it  was  next  to  imjjossible  to  load  pajier  sacks  in  the  West  and  ship 
them  1,500  miles,  including  the  handling,  by  boat.  When  they  got 
through  they  were  more  like  mill  feed  than  flour  for  family  con- 
sumption. So  the}"  had  to  make  some  ari-angement  to  compete — to 
meet  that  comijetition. 

An  arrangement  seems  to  have  been  made  here  in  the  city  of  Buf- 
falo for  these  facilities.  So  far  as  I  can  judge,  without  being  able  to 
swear  to  it,  as  it  is  difficult  to  get  those  proofs,  it  would  seem  to  me 
that  the  railroad  companies  had  practically  entered  into  a  partnership 
with  the  milling  companies  and  given  them  facilities  for  packing 
flour.  They  bring  it  down  in  jute  sacks,  a  great  amount  of  it,  and 
run  it  through  flour  bolts  and  put  it  into  paper  sacks,  load  it  into  cars 
here,  and  of  course  it  goes  through  in  as  good  shape  as  ours.  The  dis- 
advantage is  we  are  forced  to  hire  property  here  and  pay  rentals.  If 
they  were  required  to  do  that  they  could  not  do  that  business  as 
cheai^l}"  as  they  do  now,  and  to  whatever  extent  they  have  those  facil- 
ities they  have  an  advantage  over  us,  an  advantage  they  gain  by  the 
facilities  given  to  them  by  the  railroads  in  the  matter  of  storage,  etc. 
We  have  always  had  here  one  advantage  under  natural  conditions  in 
that  we  could  ship  promptly  to  merchants  in  eastern  territory,  and 
they  previously  would  buy  from  us  in  preference  to  the  Western  mills. 
The  terms  of  payment  were  usually  sight  drafts.  Tlie  man  buying  in 
the  West  would  pi-obably  pay  for  his  flour  thirty  days  sometimes  before 
he  would  see  his  flour. 

That  gave,  us  an  advantage,  but  that  is  now  overcome  bj'  the  fact 
that  the  Western  mills  carry  this  stock  of  Hour  in  the  railroad  ware- 
houses for  an  unlimited  time.  Of  course,  whatever  that  amounts  to 
per  ban-el  is  a  disadvantage  to  us.  It  enables  our  comi)etitor  to  under- 
sell us  to  that  extent  in  the  Eastern  market.  .Vnothei-  point,  when 
freights  advance,  as  tliey  iiivai-iably  do  at  the  close  of  luivigation,  or 
])revious  to  tlu^  close  of  navigation,  the  (lour  is  hurried  down  here  b}^ 
the  Western  millei-s.  Imnu-diately  after  navigation  closes  freights 
are  advanced,  and  while  I  luive  no  proof  of  it,  I  thiidc  it  has  been 
tacitly  admitted  liei-e — and  there  is  no  donl)l  in  my  mind — that  it  never 
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takes  the  advanced  rate  of  freight;  at  any  time  when  they  choose  to 
ship  out  they  ship  on  the  old  rate.  But  at  the  very  moment  that  rates 
are  advanced  we  have  to  pay  the  advanced  rate  from  the  verj^  instant. 
To  show  to  the  Commission  more  clearl},  it  takes  practicall3%  in  round 
numbers,  5,()()0  bushels  of  wheat  to  make  1,000  barrels  of  flour;  it  is 
-i^  to  1  at  some  mills. 

If  I  bring-  down  5,000  bushels  of  wheat,  at  the  same  time  tliat  I 
bring  it  down  there  comes  to  the  dock,  the  boats  side  by  side,  there 
conies  for  one  of  my  competitors  in  the  West  1,000  barrels  of  flour. 
To  say  nothing  about  the  advantages  of  repacking,  that  flour  is  taken 
from  the  boat,  and  every  particle  of  the  labor  is  performed  l)y  the 
boat  or  the  railroad  connecting  here.  It  is  taken  from  the  boat  and  jjut 
on  the  wharf,  taken  into  the  warehouse  and  st(jre<l  up,  or  tiered  up 
and  stored  there  indefinitely;  there  is  no  expense  whatever  to  the 
flour.  Now,  let  us  assume  that  it  only  stays  there  thirty  days.  At 
the  same  time  my  Avheat  is  unloaded  at  the  next  dock — perhaps  owned 
hy  the  railroad,  the  warehouse  and  wheat  elevator  owned,  perhaps, 
by  the  same  railroad — my  boat  draws  up  at  the  elevator,  500  feet 
away,  perhaps,  and  they  discharge  my  5,000  Inishels  of  wheat.  Xow, 
it  certainly  takes  a  great  deal  longer  time  and  more  labor  to  unload 
that  flour  than  the  wheat.  After  they  commence  to  unload  the  wheat 
is  in  the  bin  in  twenty'  minutes.  The  leg  of  the  elevator  is  thrown  in 
there,  and  with  a  little  hand  labor,  after  the  machinery  has  started, 
the  wheat  is  put  in  the  elevator.  It  takes  a  great  deal  longer  than 
twenty  jninutes  to  take  off  a  thousand  barrels  of  flour  and  carry  it 
several  feet  and  pack  it  up  in  tiers. 

Still,  the  railroads  do  that  foi-  nothing.  When  they  take  our  wheat 
out  they  do  it  in  twentj^  minutes,  and  they  charge  one-half  cent  a 
bushel  for  storage  for  ten  days.  Then  suppose  it  remains  there  for  a 
period  of  twenty  da^'s  more.  That  makes,  at  one-fourth  cent  for  each 
ten  days,  one-half  cent  additional.  When  they  run  it  into  the  cars 
there  is  one-eighth  cent  charge.  That  makes  1^  cents  that  our  wheat 
has  cost  us  for  thirtj"  days  when  Ave  get  it  on  the  cars,  when  we  get  it 
read}'  to  take  to  our  mill,  whereas  the  other  man's  flour  has  not  cost 
him  a  cent.  That  amounts  to  fully  5  cents  a  barrel  on  flour.  Now, 
I  take  ni}'  wheat  to  the  mill  and  I  grind  it  at  the  end  of  thirty  days, 
and  it  starts  from  the  Fails  at  the  same  time  that  the  flour  starts  from 
here  to  Boston;  and  I  think  that  the  C'ommission  can  see  that  I  start 
handicapped  b}"  5  cents  a  barrel  on  that  flour  in  the  market  at  Boston 
as  compared  with  my  comijetitor  as  a  result,  and  the  railroads  stand 
that  cost  of  5  cents  a  barrel.  My  competitor's  flour  would  be,  say, 
$4.20,  and  if  he  saw  flt  to  sell  it  at  cost  I  could  not  meet  him  without 
losing  an  extra  5  cents.  That  shows  an  instance  of  how  our  business 
has  been  damaged.  That  is  simply  one  matter,  simply  the  dilference 
between  the  storage  and  handling  of  their  flour  here  in  Buffalo  as 
against  the  storage  and  handling  of  our  wheat  by  the  elevators,  and 
both  are  owned  by  the  same  railroad  corporations. 

Commissioner  Prouty.  If  it  costs  them  more  to  get  their  flour  than 
3'our  wheat,  doesn't  that  offset  that? 

Mr.  .Iames.  That  is  sometimes  claimed.  There  have  been  times 
when  the  rate  varied,  perhaps,  from  month  to  m<^)nth  on  wheat — some- 
times low  and  sometimes  high.  There  are  also  times  when  the  boat 
rates  on  flour  vary,  but  as  a  rule,  especially  at  the  fall  of  the  yenv, 
when  we  get  in  our  stock  of  wheat,  our  rates  are  put  up  even  then 
liigher  than  the  flour.  I  have  argued  this  with  the  railroad  men  until 
I  have  grown  gray.     There  is  a  time — in  July  or  June — when  the  rates 
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on  the  lakes  are  vei y  low,  and  men  will  art>ne  tliat  we  could  get  our 
wheat  down  cheap  at  this  time;  but  we  don't  bring  any  Avheat  down 
at  that  time.  When  it  comes  to  the  season  for  carrying  our  wlieat — 
October  and  November — the  rates  are  high. 

Commissioner  Prouty.  We  took  considerable  testimony  a  few 
years  ago  on  iliat.  It  was  said  that  since  wlieat  could  be  carried  by 
tramp  vessels  as  well  as  by  steamers  the  price  of  wheat  was  less  per 
100  pounds  than  the  price  of  flour  on  the  lake.  You  do  not  think 
that  is  so? 

Mr.  James.  No,  sir. 

Commissioner  Prouty.  Since  there  is  more  competition  they  have 
to  take  a  lower  rate.  Is  it  not  true  that  wheat  goes  for  less  per  hun- 
dred pounds  l)y  boat  than  flour? 

]\[r.  James.   I  can  not  tell,  liecause  I  never  brought  any  flour  down. 

Commissioner  Prouty.  That  was  the  testimony.  If  you  got  your 
wheat  cheaper  Ihan  flour,  it  might  even  things  up.  What  do  you  say 
as  to  the  effect  of  their  charging  a  rate  v'hich  is  equivalent  to  the  bal- 
ance of  the  through  rate  for  your  traffic? 

Mr.  James.  I  don't  know  what  that  amounts  to.  Perhaps,  as  near 
as  I  can  get  at  it,  there  are  several  cents  per  barrel  difference. 

Commissioner  Clements.  Under  this  storage  privilege,  I  under- 
stand you  to  say  if  flour  comes  in  and  before  being  reshipi)ed  the 
rate  had  been  raised  the  flour  would  move  at  the  old  rate,  and  your 
wheat,  when  ground,  would  take  the  advanced  rate? 

Mr.  James.  Ours  would  go  at  the  new  raised  rate  and  theirs  at  the 
old  rate. 

Commissioner  Prouty.  Isn't  it  to  tlie  advantage  of  the  consumer  to 
bring  that  flour  down  here  when  rates  are  low  for  transportation  and 
distribute  it  from  here  after  the  season  of  navigation? 

Mr.  James.  I  presume  so. 

Commissioner  Prouty.  That  would  be  for  the  benefit  of  the  public. 
AVhat  would  be  your  remedy  for  the  disadvantage  you  claim? 

Mr.  James.  Well,  mj^idea  of  the  remedy  would  be  this — I  have  no 
objection  to  my  Western  friends  having  the  facilities;  they  are  all 
friends  of  mine;  I  know  almost  every  mill  in  the  United  States,  I 
guess — I  have  no  objections  to  their  having  all  the  advantages  they 
can  get  under  the  light  of  heaven,  but  I  want  to  have  one  of  two 
things  done.  Either  they  must  pay  for  the  privileges  that  I  must  pay 
for  in  this  municipality,  or  if  the  railroads  in  the  largeness  of  their 
hearts  are  willing  to  join  hands  with  them  and  make  this  contribu- 
tion, then  I  want  it  figured  out  just  what  it  is  in  pounds,  including 
free  storage,  repacking  facilities,  steam  engines,  and  everything  else, 
and  also  the  pro  rata  of  freight  from  here  forward,  and  whatever  that 
amounts  to  I  want  it  deducted  from  my  rate  of  freight,  and  I  am  sat- 
isfied. 

Commissioner  Prouty.  That  might  be  a  pi-etty  difficult  thing  to 
figure  out. 

Mr.  James.  Well,  almost  anything  can  be  figured.  The  railroads 
can  figure  anything  they  want  to. 

Commissioner  Prouty.  I  suppose  theii-  figui-cs  would  not  always 
agi-ee  with  .yours? 

]Mr.  James.  Not  always.  I  Ihink  thai  matter  can  he  figui-ed  out 
Jiear  enough,  and  if  you  should  happen  1o  nuike  an  erroi-  in  our  favor 
for  a  few  months,  it  would  not  do  any  ha nn  in  \'icw  of  what  we  have 
suffered  for  years. 
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Commissioner  Prouty.  Don't  you  think  that  the  idea  of  the  rail- 
road companies  is  to  make  the  rate  on  flour  from  Minneapolis  to  New 
York  the  same  as  the  rate  on  wheat?  Don't  you  think  that  is  about 
the  basis,  when  j^ou  take  these  facilities  into  account,  so  that  the  cost 
to  the  miller  in  Minneapolis  will  be  just  about  as  much  to  transport 
liis  flour  to  tlie  seaboard  as  to  the  miller  here  to  <^et  his  wheat  and 
ship  it? 

Mr.  James.  No,  sir;  I  do  not  think  that  enters  into  it  at  all.  The 
reason  the  railroads  have  given  these  facilities  to  the  Western  men  is 
not  for  tlie  love  of  the  Western  men.  It  is  the  desire  on  the  part  of 
these  railroads,  as  it  is  all  over  the  countrj^  to  gobble  all  the  freight 
they  can.  It  was  done  by  the  Lehigh  Valley  and  the  Lackawanna, 
and  these  large  houses  were  erected.  It  was  combatted  by  other  roads 
for  some  time,  and  then  another  house  was  put  up. 

A  prominent  railroad  fought  this  thing  for  some  years,  to  my  knowl- 
edge, of  putting  up  these  storage  houses  and  stood  off  for  three  years. 
But  they  threatened  the  others  that  unless  they  didn't  stop  it  they 
would  also  put  up  a  house,  and  so  they  put  \ip  one.  They  say  we 
have  to  do  it  because  the  other  one  does  it.  Thej"  do  not  desire  to 
make  a  lower  rate  or  to  give  the  privileges,  but  to  get  the  freight. 
They  would  get  the  freight  just  the  same  if  they  had  no  houses.  As 
it  is,  if  a  man  is  foolish  enough  to  settle  in  this  neighborhood,  where 
he  thought  the  geographical  location  was  advantageous  and  where  the 
Almighty  intended  some  benefits  should  accrue,  thinking  in  the 
natural  order  of  events  it  would  give  a  man  a  good  business,  it  is  all 
upset  by  the  theory  of  the  railroads  in  giving  free  storage  and  other 
facilities. 

Commissioner  Prouty.  Do  you  think  that  if  the  Western  miller 
was  obliged  to  pay  for  storage  here  that  would  remedy  it? 

Mr.  James.  If  he  would  jjay  it  we  have  nothing  to  complain  of  in 
the  world.  I  would  build  another  mill  in  six  months,  and  we  have  the 
power  down  there  to  run  it  with.  All  we  want  is  a  chance  to  sell  our 
goods. 

Commissioner  Prouty.  Can  von  mill  as  cheaply  as  the  Western 
miller? 

Mr.  James.  I  do  not  know  anything  to  the  contrary.  We  did  up  to 
five  years  ago.  We  put  our  flour  on  the  market  and  made  money.  I 
think  the  i)oint  I  made,  your  honor,  could  be  figured  out — that  is,  as 
to  about  what  advantage  they  have  in  the  matter  of  this  free  storage 
and  annex  to  their  mill,  so  to  speak;  that  could  be  figured  up  pev  bar- 
rel. The  conditions  now  are  such  that  we  are  practieall}'  driven  out 
of  the  market — all  these  mills  about  here.  There  are  no  mills  in 
America  kept  abreast  of  the  time  more  than  our  mills  are,  there  is  noth- 
ing more  modern.     A  bran  new  mill  is  not  more  modern  than  ours. 

Commissioner  Prouty.  It  is  said  that  this  flour  goes  forward  at  any 
time  at  the  balance  of  the  ex-lake  rate.  Suppose  you  had  a  rate  of  the 
same  kind,  of  the  same  amount,  don't  you  think  that  w^ould  even  the 
thing  up? 

Mr.  James.  Of  course  I  could  not  tell  without  some  figuring  on  it. 
It  might  do  so;  that  would  simply  be  a  question  of  figuring  and  get- 
ing  as  nearl}'  as  possible  to  the  truth.  I  can  see  no  reason  why  one 
party  with  manufactured  goods  is  permitted  free  storage  and  free 
facilities,  while  I  am  charged  for  nn^  material — and  the  facilities  are 
owned  by  the  same  parties — charged  5  cents  per  barrel  foi*  thirty  days. 
If  it  goes  on  another  month  there  is  of  cents  more;  so  in  sixty  days' 
time  I  am  at  about  9  cents  a  barrel  disadvantage. 
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Commissioner  Prouty.  How  much  wheat  can  you  store  in  your 
elevators? 

Mr.  James.  About  200,000  bushels. 

Mr.  Day.  Will  you  state  to  the  Commission  or  make  some  com- 
parison as  to  the  cost  to  the  railroads  of  the  loading  of  your  flour  into 
cars  and  the  loading  of  ex-lake  flour  into  cars — I  mean  the  expense  to 
tlie  roads'? 

Mr.  .Tames.  Well,  so  far  as  the  expense  is  concerned  that  flour  from 
the  West  is  put  in  tlie  warehouse  at  J5uffalo  and  piled  up;  then  the 
railroad  men  take  those  packages  and  load  them  into  cars.  If  it  is  in 
one-eiglitli  paper  sacks  it  is  quite  a  job  to  load  1,200  sacks  in  a  car. 

Commissioner  Prouty.  Do  you  load  your  own  cars'? 

Mr.  James.  Yes,  sir;  we  load  our  own  cars.  The  cars  are  run  along- 
side and  we  load  them. 

Mr.  Day.  There  are  mills  here  in  Buffalo,  are  there  not? 

Mr.  James.  Yes,  sir. 

Mr.  Day.  Flour  mills? 

Mr.  James.  Yes,  sir;  there  are  mills  here. 

Mr.  Day.  I  have  heard  it  claimed  that  one  of  the  reasons  why  the 
local  rate  from  Buffalo  to  tide  water  ought  to  be  higher  than  the  rates 
on  through  traffic  coming  by  lake  from  the  West  to  tide  water  was 
because  of  the  great  terminal  expenses  the  railroads  were  under  here; 
and  some  claim  is  made  that  terminal  expenses  are  so  heavy  for  the 
local  traffic  which  does  not  apply  upon  through  traffic.  How  is  that  in 
regard  to  through  flour  coming  by  lake  compared  to  local  traffic? 

Mr.  James.  Well,  that,  of  course,  has  been  the  old  stock  argument 
of  railroad  companies;  there  is  nothing  in  it.  I  do  not  know  what 
terminal  exj^enses  there  are  to  our  mill. 

Mr.  Day.  Take  a  mill  in  Buffalo. 

Mr.  James.  Take  the  Banner  mill,  or  any  of  them.  There  is  noth- 
ing but  a  switch  in  there.  We  had  a  switch  put  in  fifteen  or  sixteen 
years  ago,  a  very  short  one,  and  they  switch  cars  down  there  when 
we  want  them.  We  put  them  on  turntal)le  or  transfer  table,  take 
them  up  to  the  side  of  the  mill  and  load  them.  I  do  not  see  what  they 
can  call  terminal  charges.  I  suj^pose  they  might  call  it  the  value  of  so 
many  i:)Ounds  of  railroad  iron,  spikes,  and  sleepers.  We  gave  the 
land  to  them  there,  and  the  city  owns  the  land  down  to  the  mills  here, 
and  they  have  some  more  railroad  iron,  spikes,  and  sleepers. 

Commissioner  Prouty.  Do  you  grind  wheat  that  is  brought  all  rail 
in  the  winter? 

Mr.  James.  No,  sir. 

Commissioner  Prouty.  It  all  conies  by  lake? 

Mr.  James.  It  all  comes  by  lake,  and  of  course  we  have  to  put  in 
a  large  stock  of  wheat  for  winter  grinding.  We  have  to  fill  up  our  ele- 
vator and  carry  a  stock  during  the  winter. 

Commissioner  Clements.  Wh}^  don't  you  avail  j^ourselves  of  the 
low  rates  along  in  August? 

Mr.  James.  There  is  nothing  that  we  want  in  August.  The  new 
crop  is  just  being  harvested  in  August  aii<l  along  in  September.  In 
the  meantime  we  have  wheat  sufficient  to  use  and  do  not  want  to  load 
up  with  it,  because  the  old  wheat  is  a  higher  priced  article  and  we  do 
not  want  to  use  the  new  until  it  is  dry.  We  carry  a  lighter  stock — 
just  hand  to  mouth — until  8e])t(uiiber  or  October,  and  then  we  buj^ 
and  l)uy  heavily,  many  tlioiisands  of  bushels  of  wheat,  which  we 
bring  down  fi'om  September  until  the  close  of  navigation.     Of  course, 
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if  the  wlieat  was  harvested  in  April  we  would  bring  it  down  in  Jnlj^ 
or  August. 

Conimissioner  Prouty.  Where  do  j^ou  buy  that  wheatV 

Mr.  James.  In  Duluth,  sir. 

Commissioner  Prouty.  You  buy  at  Duluth? 

Mr.  James.  Yes,  sir;  s.  i.  f.  Buffalo,  delivered  here  in  Buffalo. 

Mr.  Day.   Do  you  enjoy  milling  in  transit  here? 

Mr.  James.  No,  sir;  I  think  there  is  nothing  of  the  kind  here.  I 
have  heard  of  something  of  the  kind  down  in  Pennsylvania,  but  there 
is  nothing  of  the  kind  liere. 

Mr.  Day.  There  is  no  milling  in  transit  allowed  through  this  gate- 
way? 

Mr.  James.  No,  sir;  not  to  my  knowledge. 

Mr.  Day.  Mr.  James,  if  you  have  anything  further  that  you  wish 
to  present  to  the  Commission  on  your  own  account  you  may  do  so.  Do 
you  think  the  i:>ublished  rate  has  been  maintained  from  Buffalo  on 
flour? 

Mr.  James.  That,  of  course,  is  something  that  I  might  have  men- 
tioned that  is  a  great  injury  to  us;  but  it  has  nothing  to  do  with  this 
local  matter — that  is,  tlie  cutting  of  rates  that  prevails  a  majority  of 
the  time  from  the  West.  No  sane  man  in  the  United  States  can  doubt 
that. 

Commissioner  Prouty.  Does  the  same  cutting  prevail  from  Buffalo? 

Mr.  James.  No,  sir;  not  to  my  knowledge. 

Mr.  Day.  Can  yon  give  the  Commission  any  estimate  in  cents  per 
barrel  of  the  advantage  you  claim  the  Western  millers  have  over  you, 
say  on  flour  destined  to  Boston,  by  reason  of  these  things  which  have 
been  sliown  here? 

Mr.  James.  You  mean  in  money? 

Mr.  Day.  In  cents  per  barrel.     You  talked  about  figuring  it  out. 

Mr.  James.  I  have  never  figured  it  out,  but  I  should  judge  they 
would  have  fully  10  cents — from  10  to  15  cents  a  barrel  advantage  of  us. 

Mr.  Day.  What  do  yon  regard  as  a  fair  profit? 

Mr.  James.  It  has  been  so  long  since  we  have  had  a  profit  on  flour 
that  I  am  not  hardly  competent  to  say.  That  is  a  fact,  too,  and  I  am 
on  oath.  Our  mill  would  be  shut  up  if  we  were  not  worth  a  dollar 
and  a  half  or  so.  We  can  keep  the  mill  running  for  some  years  yet, 
but  not  at  a  profit.  I  might  answer  your  question  in  this  way:  As 
far  as  a  profit  is  concerned,  anything  would  be  considered  a  fair  profit, 
even  if  we  could  figure  down  to  -  to  3  cents  a  barrel  on  the  cost  of  the 
stuff.  There  is  not  a  miller  that  you  can  not  make  a  contract  with 
from  2  to  3  cents  profit  a  bai-rel,  and  you  can  bring  your  own  men  in 
to  figure  the  cost.  I  will  contract  for  100,000  barrels  of  flour  now,  in 
forty-eight  hours.  I  was  going  to  say,  as  to  this  cutting  in  freights 
on  this  Western  traffic,  that  we  can  not  get  at  it.  We  do  not  know 
what  it  is  exactly.  It  is  5,  10,  or  15  cents  a  barrel,  but  we  can  not 
get  at  it.  I  can  gauge  myself  and  my  prices  by  mj-  competitors,  and 
I  can  keep  pretty  close  tab  on  things,  but  all  of  a  sudden  I  find  10  or 
15  cents  a  barrel  drops  right  off.  There  is  no  change  in  the  wheat 
market  or  drop  in  the  business  to  cause  it,  or  any  announcement  of 
lower  rates  by  the  tariff,  and  there  is  no  reason  for  droi^ping  it,  j^et  it 
is  di'opjDed  off  l\v  these  bigger  men  from  the  West.  I  do  not  find  my 
neiglibor  here  has  dropped  off  his  price  10  cents,  or  my  neighbor  down 
at  Rochester.  Their  prices  go  along  about  the  same,  but  I  will  bump 
up  against  these  Western  fellows  10  or  15  cents.  A  month  ago  I  ran 
np  against  what,  as  near  as  I  could  determine,  was  a  19-cent  cut  from 
Minneapolis  to  Boston. 
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Mr.  Day.   What  is  the  hx-al  rate  from  liei-e  to  JJostoji  now? 

Mr.  James.  Twelve  cents  a  hnndred;  24  cents  a  barrel. 

Mr.  Day.  The  balance  of  tlie  through  rate  from  here  to  Boston  is 
now  9.41  cents? 

Commissioner  Prouty.  The  balance  of  the  all  rail? 

Mr.  Day.  The  balance  of  the  current  rate. 

Mr.  James.  I  do  not  know  but  wliat  if  the}'  wonld  give  us  free 
storage  for  wheat  that  that  might  lielj)  us.  Free  handling  of  our 
wheat  here  would  help  out  quite  mati^rially. 

Commissioner  Clements.  Are  there  any  further  questions,  Mr. 
Day? 

Mr.  Day.  No,  sir;  unless  Mr.  James  has  something  to  saj',  that  will 
be  all. 

Mr.  James.  We  would  be  glad  to  have  their  advantages,  and  we 
think  we  ought  to  be  in  some  way  put  on  a  parity  Avith  them,  and  have 
as  much  advantage  as  they  have. 

Witness  excused. 

H.  F.  Shuttleworth,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  You  are  a  miller,  I  believe,  Mr.  Shuttleworth? 

Mr.  Shuttleworth.  Yes^  sir. 

Mr.  Day.  What  mill  are  you  interested  in? 

Mr.  Shuttleworth.  In  the  Banner  mill  and  the  Marine  mill. 

Mr.  Day.  Are  they  both  in  Buffalo? 

Mr.  Shuttleworth.  Yes,  sir. 

Mr.  Day.  Are  they  both  on  the  water? 

Mr.  Shuttleworth.  They  are  on  the  water. 

Mr.  Day.  Are  both  reached  by  rail?    Do  both  have  rail  connection? 

Mr.  Shuttleworth.  Neither  have  direct  rail  connection. 

Mr.  Day.   What  is  your  relation  to  the  mill? 

Mr.  Shuttleworth.  I  am  one  of  the  firm;  it  is  a  partnership. 

Mr.  Day.   What  is  the  partnership  name? 

Mr.  Shuttleworth.  The  Banner  Milling  Company. 

Mr.  Day.  What  is  the  capacity  of  the  Banner  mill? 

Mr.  Shuttleworth.  About  700  or  800  barrels. 

Mr.  Day.   And  the  other  one,  how  much? 

Mr.  Shuttleworth.  Three  hundred. 

Mr,  Day.  How  do  you  get  your  grain  supply? 

Mr.  Shuttleworth.  Well,  I  would  say  first  that  the  Marine  mill, 
although  fully  equipped  and  modern  in  every  way,  has  not  been  run- 
ning for  a  year  and  a  half,  simply  because  we  could  not  figure  any 
profit.  The  Banner  mill  is  located  on  the  water,  and  we  get  part  of 
our  grain  by  lightering  in  canal  l)oats. 

Mr.  Day.  Do  your  supplies  come  chiefly  from  the  West? 

Mr.  Shuttleworth.  Yes,  sir.  We  grind  some  winter  wheat  which 
we  got  this  3^ear  locally.  New  York  State  wheat. 

Mr.  Day.  The  Western  wheat  that  you  use,  does  it  come  liy  water 
altogether  or  partly  by  rail? 

Mr.  Shuttleworth.  No;  it  comes  altogether  by  water. 

Mr.  Day.  In  shipping  out  your  product,  where  do  you  find  your 
market  chiefly  outsidi^  of  IJulTalo? 

Mr.  Shuttleworth.  In  shii)ping  out  our  flour  oui-  trade  is  ]>i'acti- 
cally  in  New  P^ngland,  P)OSton  rale  points. 

Mr.  Day.    You  ship  it  out  to  New  Kiiglaiid  on  t  he  local  rate,  do  you? 

Mr.  Shuttlkworth.    Yes,  sir;   12  cents  a  hundred. 

Mr.  Day.  That  is  th<'  picvailing  rate? 
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Mr.  Shuttleworth.  Yes,  sir. 

Mr.  Day.   Wluit  was  it  during  the  period  of  navigation? 

Mr.  Shuttleworth.  Eleven  cents,  I  think? 

Mr.  Day.  What  was  the  average  balance,  as  you  understand  it,  of 
the  ex-lake,  ^Minneapolis-Boston  rate? 

Mr.  Shuttleworth.  As  I  understand  it,  the  roads  that  haul  flour 
from  Buffalo  to  Boston  for  the  Western  mills  get  0.41 — about  18  cents 
against  24  a  barrel. 

Mr.  Day.  What  was  that  during  navigation  when  you  were  pay- 
ing 11? 

Mr.  Shuttleworth.  I  supi^ose  it  was  proportionately  cheaper.  I 
have  not  those  figures. 

Mr.  Day.  Are  your  concerns  among  the  mills  that  feel  the  effect  of 
Western  competition  in  your  markets,  in  New  England  and  elsewhere? 

Mr.  Shuttleworth.  Yes,  sir.  We  feel  that  we  are  discriminated 
against  frightfully. 

Mr.  Day.  In  what  respect? 

Mr.  Shuttleworth.  In  the  rate  we  have  to  pay  in  getting  our  flour 
to  market  and  in  the  facilities  that  are  afforded  to  the  Western  mills 
that  are  in  competition  with  our  own  plant  here,  facilities  aft'orded  bj^ 
the  railroads  to  these  mills  in  competition  with  our  own  plant  here,  on 
which  we  have  to  pay  taxes,  interest,  insurance,  and  maintenance. 

Mr.  Day.  Go  right  on  as  you  see  the  situation. 

Mr.  Shuttleworth.  Our  trade,  in  addition  to  being  in  New  Eng- 
land, is  largelj^  in  Buffalo.  That  trade  is  95  per  cent  in  paper  sacks. 
We  are  now,  and  for  the  last  five  years  have  been,  meeting  very  severe 
comj)etition  in  the  city  of  Buffalo  from  Western  mills,  particularly 
those  large  Minneapolis  firms  that  are  granted  free  packing-over 
facilities  here  in  Buffalo  b}^  the  railroad  companies.  They  can  not, 
from  the  nature  of  the  package,  ship  paper  sacks  from  Minneapolis, 
transport  them  to  Duluth,  i^ut  them  on  the  boat,  and  deliver  them  to 
the  trade  here  without  having  an  enormous  loss  from  breakage;  that 
is  not  practicable.  Given  free  packing-over  facilities  here,  they  are 
enabled  to  comi^ete  with  us  in  our  home  market.  I  do  not  believe  the 
railroad  companies  realize  the  enormous  advantages  which  these  facili- 
ties of  the  large  warehouses  and  packing  plants  give  them.  Then  in 
shipping  into  New  England  it  is  aggravated.  I  believe  our  firm  was 
the  pioneer  firm  in  building  up  a  paper-sack  business  in  New  England. 
If  Mr.  Pillsbury  was  selling  at  $4.50  in  wood,  we  could  offer  it  there 
in  sacks  for  14.30.  Twenty  cents  a  l)arrel  was  an  immense  advantage 
to  the  man  who  could  offer  it.  They  are  now  getting  more  and  more  on 
the  old  country  basis  of  buying  in  small  packages,  and  the  sacks  go- 
ing into  New  England  are  j^ractically  one-eighth  sacks.  We  had  built 
up  in  that  package  an  enormous  trade,  but  now,  with  these  repacking- 
facilities,  the  Western  mills,  located  where  they  could  not  ship  that 
package,  are  enabled  to  compete  with  us. 

Mr.  Day.  Let  me  ask  you  how  much  in  money  it  would  cost,  or  do 
you  think  the  facilities  which  the  Lehigh  Vallej^,  for  instance,  gives 
to  the  Consolidated  Milling  Company  are  worth?  How  much  would 
it  cost  them  to  build  that  plant  and  run  it? 

Mr.  Shuttleworth.  If  thej-  had  to  have  a  warehouse  anywhere 
where  lake  vessels  could  reach  them,  that  land  is  worth  from  -12,000 
to  $3,000  a  front  foot;  it  is  very  expensive.  The  through  billing,  to 
my  mind,  is  the  vital  point.  We  are-here  loading  our  flour  direct  into 
cars  right  on  the  street,  which  costs  the  railroad  nothing,  and  they  are 
charging  us  12  cents  a  hundred  pounds,  or  24  cents  a  barrel,  to  Boston. 
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The  Erie  Railroad  warehouse  is  within  300  fee't  bf-'iis?,  alia^  6aricbm2 
petitor  is  given  free  packing  facilities  in  that  warehouse,  and  the  Erie 
Railroad  is  getting  about  18.80  cents  a  barrel  for  transporting  their 
flour  from  Buffalo  to  Boston.  Now,  the  long  rail  liaul  does  not  enter 
into  that  to  my  mind,  because  that  flour  comes  down  to  Buffalo  by 
lake.  It  is  taken  in  and  stored  for  the  Western  miller  at  the  railroad 
warehouse  within  300  feet  of  our  mill,  and  the  raili'oad  loads  their 
cars  and  we  load  ours.  For  our  transportation  we  pay  12  cents  and 
for  theirs  they  pay  0.41. 

Mr.  Day.  The  Washburn  Company  owns  a  wni-ohouse  here? 
,    Mr.  Shltttleworth.  Yes,  sir. 

Mr.  Day.  They  seem  to  have  bought  and  paid  for  it. 

Mr.  Shuttle  WORTH.  They  lease  it. 

Mr.  Day.  And  all  flour  which  is  intended  for  local  consumption 
they  testify  that  they  pay  the  local  rate  and  a  switching  charge  of  2 
cents  a  hundred. 

Mr.  Shuttleworth.  That  is  perfectly  legitimate  competition.  We 
can  not  find  fault  with  that  at  all.  Where  they  own  or  lease  their 
own  property  for  blending  or  repacking  that  is  perfectly  legitimate 
competition,  and  we  have  no  fault  to  find  with  that,  l)ut  w^e  do  feel 
tliat  where  the  transportation  service  performed  is  exactlj'  the  same 
that  the  charge  should  be  the  same. 

Mr.  Day.  That  is  to  say  that  you  ought  to  have  a  rate  from  here 
equivalent  to  the  balance  of  the  through  rate? 

Mr.  Shuttleworth.  We  should  get  the  same  rate  that  the  rail- 
roads receive  for  transporting  the  Western  flour.  We  do  not  ask  the 
roads  to  give  us  any  cheaper  transportation  than  thej^  give  the  other 
millers,  but  we  want  the  same.  There  is  another  point  in  which  I 
think  this  storage  works  to  us  a  very  great  detriment.  The  mills  that 
I  have  been  in  in  Minneapolis  have  practically  no  storage  facilities. 
I  understand  that  the  Pillsbury  B  mill  can  not  store  a  twenty-four 
hours'  run,  its  product  being  put  into  cars  as  fast  as  ground  and 
taken  to  the  warehouse  in  the  suburbs  of  Minneapolis.  Now,  this 
flour  accumulates  in  large  quantities.  If  the  tai-iff  has  been  nu\in- 
tained  and  everything  charged  tariff  rates,  the  Minneapolis  miller  up 
there  say,  ""We  can  not  do  anything  at  this  I'ate."  The  railroads  do 
not  get  any  business  and  begin  to  get  nervous,  and  then  one  can- 
vasser makes  a  break  and  down  goes  the  rate.  Then  a  large  (puin- 
tity  of  that  flour  can  l)e  moved  here  to  Buffalo. 

Mr.  Day.  If  the  published  rates  were  actually  maintained,  would 
you  have  an  advantage  on  wheat  to  comi)ensate  foi'  the  advantage 
they  have  on  through  rate? 

Mr.  Shuttleworth.  No;  I  do  not  think  we  would.  We  buy  in 
Duluth.  The  price  in  Minneapolis  averages  2  cents  a  bushel  lower 
than  in  Duluth,  and  then  you  have  to  ;i<l<l  to  that  the  freight  and 
elevator  charges  at  Duluth  and  Buffalo. 

Commissioner  Prouty.  You  say  wheat  is  2  cents  higher  in  Duluth 
than  at  Minneai)olis? 

Mr.  Shuttleworth.  Yes,  sir. 

Commissioner  I'ROUTY.  Is  that  not  abont  the  costoi"  getting  it  from 
Minneapolis  to  Duluth? 

Mr.  Shuttleworth.  It  is  a  little  less,  I  ihinU. 

iMr.  Day.  If  there  ai-e  any  othei-  diseiiitiinal  ions  which  you  are 
subjected  to  you  might  mention  them. 

Mr.  Shuttleworth.  1  nu'utioned  tiie  dilfei-ence  in  the  rate  to 
Boston.     Now,  we  fonnerly  did  a  business  in  I*ennsylvania,  at  Phila- 
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delphia  rate  points,  like  Scranton.  We  can  not  do  it  any  more,  for 
the  reason  that  the  rate  from  Buffalo  on  traffic  from  the  West  is  5.61, 
while  ours  is  9^.  There  is  a  discrimination  of  8  or  9  cents  a  barrel. 
If  we  had  the  through  rate  we  could  build  up  our  business  there  again. 

Commissioner  Prouty.  What  remedy  ought  to  be  applied? 

Mr.  Shuttleworth.  I  think  the  roads  should  give  us  the  same  rate 
as  they  receive  for  their  proportion  of  the  through  rate. 

Mr.  Day.  Would  it  be  some  help  to  have  milling  in  transit? 

Mr.  Shuttlevs^orth.  It  would  be  if  we  could  have  it  absolutely  on 
through  rates.  Then,  wheat  comes  down  by  lake,  and  flour  comes 
down  by  lake.  If  we  buj^  wheat  in  the  elevator  and  take  it  into  our 
mill,  convert  it  into  flour,  and  ship  it — for  instance,  to  Philadelphia 
rate  points — that  flour  goes  at  9|  cents  a  hundred  ex-lake.  Wheat 
goes  to  Philadelphia  rate  points  at  4^  cents  a  bushel,  including  Buffalo 
elevator  charges  of  one-half  cent  a  bushel.  Deducting  this  one-half 
cent  makes  a  net  rate  of  4  cents  a  bushel,  which  is  equivalent  to  6f 
cents  per  hundred;  as  against  the  flour  rate  of  9^  cents  per  hundred 
pounds.  If  we  buy  at  the  elevator  in  Buffalo  and  want  to  ship  to 
Scranton  against  the  Scranton  miller  who  has  brought  his  wheat  here, 
he  has  3  cents  per  hundred  pounds  in  his  favor.  If  we  had  the  privi- 
lege of  milling  on  the  ex-lake  rate,  if  we  could  get  that,  we  could  com- 
pete with  the  world.  We  have  one  mill  Avhich  is  absolutely  ready  to 
run  at  any  time,  but  we  have  not  been  able  to  run  it  in  a  year  and  a 
half.  Another  thing,  when  flour  comes  down  here  in  jute  sacks  and 
is  repacked  in  paper  sacks  its  identity  has  been  lost  and  it  becomes 
practically  a  Buffalo  product,  and  it  should  pay  the  Buffalo  rate  the 
same  as  ours.  We,  of  course,  feel  that  when  a  bari'el  of  Washburn's 
Best  comes  down  here  and  is  packed  over  and  called  something  else,  it 
is  a  new  j)roduct  and  should  not  go  forward  at  any  cheaper  rate  than 
the  Buffalo  product. 

Mr.  Day.  Do  you  understand  that  Buffalo  is  at  a  disadvantage  as 
compared  with  Chicago,  or  points  west  of  Chicago,  with  respect  to 
Philadelphia  and  Baltimore? 

Mr.  Shuttleworth.  Yes,  sir;  I  do. 

Mr.  Day.  Explain  to  the  Commission  in  what  resj)ect  you  are  at  a 
disadvantage  in  that  particular. 

Mr.  Shuttleworth.  I  have  explained  about  the  wheat  going  for- 
ward at  a  less  rate  than  flour,  but  the  proportion  of  the  through  rate 
from  Minneapolis  to  Baltimore  is  6  cents  a  barrel  less  than  the  rate  to 
New  York.  The  flour  rate  from  Minneapolis  to  Baltimore  is  6  cents 
a  barrel  less  than  the  flour  rate  to  New  York,  but  our  rate  to  Balti- 
more is  only  1  cent  a  barrel  less;  so  there  is  5  cents  a  barrel  that  we 
have  to  overcome.  The  flour  going  through  here,  stored  in  these 
warehouses,  can  go  through  on  that  difl'erential  rate. 

Mr.  Day.  Have  you  said  all  you  wish  to  in  regard  to  that? 

Mr.  Shuttlew^orth.  Yes,  sir. 

Mr.  Day.  If  there  is  anything  further  that  is  in  your  mind  regard- 
ing this  situation  that  bears  upon  this  subject  which  the  Commission 
ought  to  know,  you  may  state  it. 

Mr.  Shuttleworth.  I  think  I  have  talked  a  great  deal  already. 
The  great  point,  to  my  mind,  is  that  either  the  Western  flour  when  it 
arrives  here  at  Buffalo,  if  it  does  not  go  immediatelj'  through,  should 
be  treated  as  a  Buffalo  product  and  should  pay  the  Buffalo  rate,  or 
else  the  Butt'alo  millers  should  be  given  the  proportion  of  the  through 
rate.  We  ha\  e,  by  our  natural  advantages,  the  abilitj'  to  do  this  paper- 
sack  business,  which  they  can  not  do  by  the  nature  of  the  product,  and 
they  should  not  be  given  free  facilities  for  competing  with  us. 
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Mr.  Day.  You  say  they  should  l)e  charged  the  local  rate  just  as 
you  are  charged  the  local  rate  ou  your  flour? 

Mr.  Shuttle  WORTH.  Yes,  sir;  but  I  thiuk  we  would  a  gi-eat  deal 
rather  have  it  the  other  way;   we  should  have  the  lower  rate. 

Mr.  Day.  You  have  no  complaint  about  the  reasonableness  of  the 
rate? 

Mr.  Shuttleworth.  It  is  a  matter  of  indifference  to  us  what  the 
rates  are  so  long  as  our  competitors  pav  the  same  rate. 

Mr.  Day.  That  is  all. 

Witness  excused. 

Mr.  Day.  Mr.  James  desires  to  explain  one  nuitter. 

A.  R.  James  recalled. 

Mr.  Day.  There  is  one  matter  Mr.  James  overlooked.  You  may 
explain  it  to  the  Commission. 

Mr.  James.  You  asked  about  the  cost  of  our  wheat  transportation 
from  Buffalo  to  our  mill.  I  thought  ijossibly  in  looking  over  the  testi- 
mony you  might  figure  that  was  something  of  a  disadvantage  in  com- 
petition with  the  Western  mills.  While  of  course  that  would  appear 
on  its  surface  as  a  disadvantage,  we  consider  that  our  advantages  at 
the  Falls,  where  we  manufacture,  are  far  in  excess  of  that.  That 
question  aa  e  thoroughly  (lel)ated  before  building  there.  We  were  well 
aware  of  all  these  charges,  but  we  found  it  was  to  our  advantage 
there,  from  the  fact  that  one  member  of  our  company  was  practically 
sole  owner  of  power  down  there  at  that  time.  So  the  water  power  we 
purchase  at  a  mere  nominal  sum,  and  the  j)Ower  does  not  enter  into 
the  cost  of  manufacture  of  the  goods.  I  wanted  to  exj)lain  that  to 
you.  So  reall}^  our  location  at  the  Falls  is  not  a  disadvantage. 
Although  we  pay  this  charge  for  transportation,  numufacturing  is  as 
cheap  there  as  it,  would  be  here  in  Buffalo,  by  reason  of  that  purchase 
of  property  a  good  many  years  ago. 

Witness  excused. 

J.  F.  Chard,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Are  you  connected  with  a  milling  company  here? 

Mr.  Chard.  I  am  vice-president  of  the  Thornton-Chester  Milling 
Company. 

Mr.  Day.  What  is  your  capacity? 

Mr.  Chard.  Well,  we  have  ground  960  Imrrels.  We  call  ourselves 
a  l,00()-barrel  mill. 

Mr.  Day.  Where  is  it  situated? 

Mr.  Chard.  Down  on  Erie  street. 

Mr.  Day.  Who  is  president  of  j^our  company? 

Ml-.  Chard.  Mr.  Geoi-ge  AV.  Miller. 

Mr.  Day.  Where  is  lie? 

Mr.  Chard.  He  left  Sunday  for  a  trip  South,  lie  is  in  New  York 
just  now,  I  believe. 

Mr.  Day.  That  is,  he  left  day  before  yesterday. 

Mr.  Chard.   Sunday  morning? 

Mr.  Day.  Mr.  Milh^-  luid  been  subpcmaed  as  ;t  witness  licre,  Iiad 
he  not?  N 

Mr.  Chard.  Yes,  sir;  and  they  substitutcMl  me. 

Mr.  Day.  Now,  Mr.  Chard,  will  you  explain  to  tlic  Commission, 
taking  your  own  way  for  stating  it,  the  advantages  and  llie  facilities 
which  are  granted  to  the  Western  millers  by  thr  i-ailroads  Ikm-c,  facili- 
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ties  that  give  your  Western  comijetitors  an  advantage  over  the  local 
manufacturer  of  wheat  into  flour? 

Mr.  Chard.  The  ground  has  been  so  fully  and  truthfully  covered 
by  Mr.  Shuttle  worth  and  Mr.  James  that  it  is  merely  a  waste  of  time 
to  repeat  the  words.  We  are  in  the  city  of  Buffalo,  where  taxes  are 
excessive.  We  have  to  run  our  mill  by  steam ;  that  is  still  more  expen- 
sive than  a  mill  at  Niagara  Falls;  so  it  costs  us  more  to  make  our 
flour  than  Mr.  James,  but  Ave  are  about  on  a  par  with  Mr  Shuttle- 
worth.  If  we  could  get  free  storage  on  wheat  as  they  get  on  flour  and 
the  same  rate  proportionately^  that  the}*  can  get,  then  we  can  do  busi- 
ness in  competition  with  them.  As  it  is,  we  are  doing  business 
practicall}''  at  cost. 

Mr.  Day.   What  has  been  the  history  of  the  milling  business  liere? 

Mr.  Chard.  Up  to  five  or  six  years  ago  it  was  profitable;  we  could 
get  a  fair  profit.  The  last  five  or  six  years  it  has  been  running  down 
and  down  until  we  get  nothing,  on  account  of  the  Western  mills. 

Mr.  Day.  Have  there  been  any  flour  mills  built  recently? 

Mr.  Chard.  No,  sir.  As  fast  as  they  burn  down  they  stay  burned 
down. 

Mr.  Day.  Have  you  any  evidence  or  information  to  the  effect  that 
local  flour  is  carried  out  on  through  billing?  Did  you  ever  hear  of 
that? 

Mr.  Chard.  No,  sir. 

Mr.  Day.  Are  you  able  to  give  the  Commission  an  estimate  of  the 
per-barrel  advantage  which  the  facilities  that  are  accorded  to  the 
Western  millers  here  free,  coupled  with  the  advantage  in  rates  which 
they  enjoy  from  Buffalo  to  New  P^ngland  points — say,  to  Boston — 
amounts  to  j)er  barrel? 

Mr.  Chard.  I  think  about  12  to  15  cents  per  barrel.  We  have  to 
store  our  wheat  here  for  months,  and  we  are  paying  that  charge  every 
ten  days. 

Mr.  Day.  Is  there  anything  further  you  desire  to  state  that  you 
think  ought  to  be  brought  to  the  Commission's  attention? 

Mr.  Chard.  The  ground  has  been  full}'  covered  by  Mr.  Shuttle- 
worth  and  Mr.  James. 

Mr.  Day.  And  do  you  indorse  what  Mr.  James  and  Mr.  Shuttle- 
worth  said? 

Mr.  Chard.  I  do,  thoroughlj^ 

Mr.  Day.  I  think  that  is  all  I  have  to  ask,  Mr.  Chard. 

Witness  excused. 

Mr.  Day.  Mr.  Henry  has  a  statement  to  make,  and  I  would  like  to 
have  him  take  the  stand. 

F.  F.  Henry,  recalled. 

Mr.  Henry.  The  statement  was  made  that  the  advantage  of  the 
Minneapolis  millers  was  about  5  cents  a  barrel,  made  up  of  storage  of 
wheat  for  thirty  days,  which  is  not  charged  against  flour  through  here. 
We  estimate  that  it  amounts  to  about  5  cents  a  barrel  for  the  facili- 
ties tlirough  the  warehouses,  and  the  fact  that  flour  billed  out  in  the 
spring  takes  a  higher  rate  tlian  current  at  the  time  has  not  been 
touched  upon.  It  was  stated  that  flour  was  brought  down  in  large 
quantities,  during  the  closing  weeks  of  lake  navigation,  at  the  low  lake 
and  rail  rates  at  which  we  were  permitted  to  forward  flour;  but  it  is 
not  stated  that  in  the  spring  of  the  j'ear  we  are  at  a  corresponding 
disadvantage.  We  are  not  doing  a  storage  business,  but  a  distribut- 
ing business. 
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Mr.  Day.  How  does  it  cost  yon  5  cents  a  barrel  to  handle  tliroiigli 
these  warehouses? 

Mr.  Henry.  That  includes  repacking-,  etc.  It  was  stated  in  regard 
to  the  paper-sack  trade  that  the  reason  for  tliese  rei)acking  plants  was 
that  we  are  unable  to  ship  paper  sacks  lake  and  rail.  We  have 
received  thousands  of  paper  sacks  lake  and  rail  in  good  condition. 

Mr.  Day.  Why  do  you  repack  here? 

Mr.  Henry.  To  keep  up  our  assortment. 

Mr.  Day.  You  make  the  point,  Mi-.  Henry,  that  when  rates  are  low- 
ered when  navigation  opens  that  you  are  at  considerable  disadvantage 
by  reason  of  the  products  you  have  on  hand  that  came  through  on  the 
all-rail  rate? 

Mr.  Henry.  That  is  the  idea. 

Mr.  Day.  The  reduction  of  the  rate,  then,  causes  you  a  loss? 

Mr.  PIenry.  Causes  us  a  disadvantage. 

Mr.  Day.  In  order  to  show  how  much  of  a  disadvantage  that  places- 
you  under,  you  might  make  out  a  statement  and  send  it  to  the  Com- 
mission, showing  the  monthly  balances  of  flour,  beginning  with  July^ 
1900,  down  to  and  including  the  1st  of  February. 

Commissioner  Prouty.  Take  a  year. 

Mr.  Henry.  Starting  with  any  month? 

Commissioner  Prouty.   With  any  month. 

Mr.  Day.  Separate  it  so  as  to  show  what  proportion  came  all  rail. 

Commissioner  Prouty.  You  can  separate  it  also  to  show  what  is  in 
your  warehouse  and  what  is  in  the  railroad  warehouses.  Your  firm 
owns  its  own  warehouses? 

Mr.  Henry.  Leases  it. 

Commissioner  Prouty.  You  can  show  what  is  in  each? 

Mr.  Henry.  Yes,  sir. 

(Statement  filed  and  hereto  attached.) 

Mr.  Day.  Do  you  sell  in  Bulfalo  in  less  than  carload  lots? 

Mr.  Henry.  No;  we  do  not. 

Mr.  Day.  In  the  vicinity  of  Buffalo? 

Mr.  Henry.  Yes,  sir;  in  the  outside,  nearby  towns. 

Mr.  Day.  Is  that  repacked  here  to  suit  the  trade? 

Mr.  Henry.  It  is  sometimes  repacked  hej'e,  and  it  sometimes  goes 
out  in  original  packages;  it  largely  does. 

Mr.  Day.  You  say  you  do  not  sell  any  less  than  carload  lots  in  the 
city  of  Buffalo? 

Mr.  Henry.  No,  sir. 

Mr.  Day.  How  long  since  that  ceased? 

Mr.  PIenry.  I  don't  know  of  a  less  than  carload  customer — I  should 
say  three  years  ago. 

Mr.  Day.  You  will  send  that  statement? 

Mr.  Henry.  Yes,  sir. 

Witness  excused. 

Mr.  Day.  If  the  Commission  please,  that  is  all  the  testimony  we 
have  to  present  at  this  time. 

Commissioner  Clements,  (xentlemen,  you  undcrsland  that  the 
Coiniiiission  can  not  mak(i  a  lawful  order  in  a  ^jrocecding  like  this, 
which  is  general  in  its  nature,  to  which  no  cai-i'icr  has  been  made  a 
party,  required  U)  answer  or  given  an  oppoi-tunity  to  answei-.  What 
has  been  shown  to-day  seems  to  develop  the  situation  i)rctty  fully,  so 
far  as  it  can  be  done,  apparently,  by  one  side.  What  the  roads  might 
say  in  answer  in  a  proceeding  in  which  they  were  parties  we  have  to 
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learn,  and  certainly  under  the  law  they  have  a  right  to  a  hearing 
before  any  order  can  be  made.  And  it  is  now  for  the  Commission  to 
consider  the  question  of  making  an  order  to  require  them  to  answer, 
and  give  them  an  opportunity  to  answer  and  show  their  side  of  the 
case.  It  is  now  up  to  that  point  where  it  will  be  considered.  We 
will  now  adjourn  this  hearing.  We  may  take  further  testimony  at 
some  point,  or  we  may  consider  the  testimony  without  further  hearing. 
The  Commission  thereupon  (at  5  p.  m.)  adjourned. 


Interstate  Commerce  Commission, 

Washington,  D.  C,  September  21,  1901. 
Present:  Hon.  Martin  A.  Knapp,  chairman;  Hon.  James  D.  Yeo- 
mans,  commissioners. 

IN  THE  MATTER  OF  RATES,  FACILITIES.  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CAR- 
RIED FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN 
DESTINATIONS. 

Ordered,  That  this  matter  be,  and  is  hereby,  assigned  for  hearing  at 
United  States  court  rooms,  in  the  citv  of  Buffalo,  N.  Y.,  on  October  3, 
1901,  at  10  o'clock  a.  m.  "^ 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTER  OF  RATES,  FACILITIES.  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION. HANDLING.  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CAR- 
RIED FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN 
DESTINATIONS. 

Hearing  at  Buffalo,  N.  Y.,  October  S,  1901. 

Present:  Hon.  Judson  C.  Clements,  Hon.  J.  D.  Yeomans,  and  Hon. 
C.  A.  Proutj^  commissioners. 

Further  examination  of  Mr.  Frank  Harriott,  joint  agent.  Trunk 
Line  Association. 

United  States  Court  Room, 
Buffalo,  N.  Y.,  Octobers,  1901— 10  a.  m. 

Commissioner  Clements.  The  case  or  inquiry  instituted  by  the 
Commission  in  regard  to  rates,  facilities,  and  practices  applied  in  the 
transportation,  handling,  and  storage  of  grain  and  grain  products  car- 
ried from  western  points  to  the  Athmtic  seaboard  and  other  destina- 
tions, partially  investigated  at  a  prior  hearing  and  postponed,  has 
been  set  down  for  further  taking  of  testimony  this  morning.  Mr. 
Harriott  seems  to  be  the  only  witness  now  here,  and  we  will  therefore 
ask  him  to  come  forward.  Possibly  hy  the  time  we  get  through 
examining  him  there  may  be  others  here.  31  r.  Hari-iott,  you  have 
already  been  sworn  in  this  case,  I  believe. 

Mr.  Harriott,  Yes,  sir. 

Commi.ssiouer  Clements.  Mr.  Comnnssioner  Proiitx  will  exainiue 
Mr.  Han-iott. 

Commissioner  Prouty.  We  expected  to  have  two  or  thi-ce  other 
hearings  and  the  Commis.sion  invited  you  to  be  here  for  the  pnr])ose 
of  asking  you  (piestions  in  refei'cnce  to  the  same  matter  about  wliich 
we  examined  you  at  tli(^  former  hearing,  or  wanted  to  ascei-tain  what 
had  been  done  this  season.  You  testified  at  the  hearing  in  New  York 
about  last  season? 
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Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  At  that  time  yon  were  the  joint  agent  of 
certain  raih-oads  operating  between  Buifalo  and  New  York  and  had 
charge  of  ex-lake  grain  traffic  between  Bnffalo  and  New  York? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  Do  jou  occnpy  the  same  position  now? 

Mr.  Harriott.  Yes,  sir;  I  do. 

Commissioner  Prouty.  And  have  during  this  summer? 

Mr.  Harriott.  I  have. 

Commissioner  Prouty.  Do  your  duties  extend  other  than  to  grain 
traffic  to  New  York  from  the.  lake? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  You  have  nothing  to  do  with  ex-lake  grain 
moving  from  Buffalo  to  Boston? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  Does  ex-lake  grain  move  from  Buffalo  to 
Philadelphia? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  And  does  move  to  Boston? 

Mr.  Harriott.   Yes,  sir. 

Commissioner  Prouty.  And  to  Baltimore? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  Does  any  considerable  quantity  of  it  move 
to  Baltimore? 

Mr.  Harriott.  Not  from  Buffalo. 

Commissioner  Prouty.  Does  it  move  from  Erie  to  Baltimore? 

Mr.  Harriott.  It  moves  from  Erie  to  Baltimore,  and  occasionally 
from  Buffalo  to  Baltimore;  but  the  Baltimore  grain  ex-lake  is  gener- 
ally carried  by  the  Baltimore  and  Ohio  road,  and  that  goes  in  by 
Fairport. 

Commissioner  Prouty.  And  does  considerable  grain  move  that  way 
to  Baltimore? 

Mr.  Harriott.  A  fair  amount,  but  nothing  to  compare  with  Phila- 
delphia or  New  York  grain. 

Commissioner  Prouty.  Does  most  of  the  grain  for  Philadelphia 
move  through  Buffalo? 

Mr.  Harriott.  Most  of  it  through  Erie. 

Commissioner  Prouty.  You  have  nothing  to  do  with  that  traffic? 

Mr.  Harriott.  The  only  thing  I  have  to  do  with  that  traffic  is  this: 
When  I  was  put  into  New  York  it  was  for  the  purpose  of  general 
maintenance  of  rates.  The  roads  had  been  cutting  rates  all  the  way 
from  Boston  to  Baltimore.  The  roads  having  affiliations  agreed  to 
maintain  differentials  below  the  New  York  rate.  If  I  would  give  them 
a  notice  when  I  changed  rates,  I  would  send  them  that  notice  and  they 
would  cooperate.  There  was  no  obligation  or  agreement  entered  into 
that  they  would  maintain  their  differentials,  but  I  am  quite  sure  they 
have. 

Commissioner  Prouty.  Do  you  keep  an  account  of  traflfic  that 
moves  from  Buffalo  to  New  York? 

Mr.  Harriott.  No,  sir;  I  don't  make  that  uj),  for  the  reason  that  it 
is  so  mixed  up  in  its  arrivals — the  all-rail  grain — and  then,  of  course, 
the  idea  is  that  the  bulk  of  the  grain  I  handle  is  export,  and  that  is 
mixed  up  again  with  export  grain  coming  from  Buffalo  by  canal.  So 
that  the  only  figures  that  we  get  down  there  is  what  we  bring  in  all- 
rail,  either  all-rail  or  ex-lake,  and  what  we  export;  so  that  the  export 
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business  is  mixed  with  llic  cuiial,  and  those  are  the  only  statistie.s  we 
keep.     I  have  no  statist ies. 

Commissioner  Prouty.  It  is  your  purpose — I  tliink  you  so  testified 
in  New  York — to  make  division  of  this  ex-lake  grain  between  the 
roads  between  Buflfalo  and  New  York? 

Mr.  Harriott.   Yes,  sii\ 

Commissioner  Prouty.  On  some  agreed  basis? 

Mr.  Harriott.   Yes,  sir. 

Commissioner  Prouty.  And  how  (h)  you  get  at  that  basis  if  you  do 
not  have  statist  ies? 

Mr.  Harriott.  I  Ivcep  tliem  very  rougldy;  tliat  is,  by  tons.  That 
is  not  very  good. 

Commissioner  Prouty.   You  know  in  a  genci-al  w  ay. 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  Are  there  any  statist  ies  of  tliat  sort  kept 
by  anybod}^  to  ]3oston,  New  York,  Pliiladelpliia,  and  Baltimore  as  to 
ex-hike  grain? 

Mr.  Harriott.  Eaeh  road,  but  I  don't  think  any  one  man. 

Commissioner  Prouty.  Suppose  too  mueh  traffic  is  going  to  Boston. 
What  is  done  about  that? 

Mr.  Harriott.  Tliere  would  be  no  way  to  sto^i  it.  To  show  you 
the  impossibility  of  it,  I  think  lialtimore  in  the  month  of  August 
carried  (iO  per  cent  more  wlieat  tlirough  it  than  New  York  did. 

Commissioner  Prouty.  Was  that  ex-lake  wheat,  or  did  it  get  there 
some  other  way? 

Mr.  Harriott.  Every  bushel  of  that  was  grown  in  a  belt  which 
runs  from  Cumberland,  Md.,  way  out  to  Terre  Haute,  and  the  wheat 
all  came  from  south  of  that  point.  All  of  that  wlieat  was  exported 
either  to  Holland  or  Belgium.  It  is  what  tliey  call  garlicky  wheat; 
when  the  wheat  is  thrashed  oat  the  garlic  goes  with  it. 

Commissioner  Prouty.  So  far  as  you  know,  is  there  any  attempt 
made  to  distribute  this  traffic  ])etween  Boston,  I'hiladelphia,  and  Bal- 
timore? I  am  talking  now  about  the  ex-lake  traffic  entirely'.  So  far 
as  you  know,  the  only  attemj)t  made  is  to  dist  i-ibute  tlie  traffic  between 
Buffalo  and  New  Yoi'k — just  l)etween  those  two  cities? 

Mr.  Harriott.     That  is  all,  sir. 

Commissioner  Prouty.  In  wdiat  way  do  you  })ul)lish  the  rate 
between  Buffalo  and  New  York? 

Mr.  Harriott.  I  pul)lisli  tliem  simply  in  tlie  way  tliey  luive  been 
done  for  years,  l)y  aiuiouneing  to  slu[)p(n-s  on  'Change  what  the  rate 
will  be;  sometimes  ten  days  or  two  weeks'  notice. 

Commissioner  Proutv\  ^^)u  do  not  file  these  rates  at  all  w  ith  the 
(\)mmission? 

Mr.  Harriott.  No,  sir. 

Commissionei'  Prouty.  "^'ou  do  file  certain  rates,  or  the  roads  file 
cei'tain  rates,  to  what  are  called  New  York  i)oints.  Do  you  know 
what  those  rates  are? 

Mr.  Harriott.  Yes,  sir;  the  New  York  point  rates  are,  1  believe,  5 
cents  on  wheat,  and  .scaled  down  covering  all  points  up  to  practically 
tide-water — that  is,  all  points  up  to  tlie  limii  of  where  y(Hi  ])ut  grain 
afloat  by  lighterage.     It  cov<'rs  Newark,  N.  .1.,  and  jxMiits  like  that 

C'Ommissioiiei'  Pl;o^■T^■.  Are  your  rales  exporl  rales,  or  holli  ex[)()it 
and  domestic? 

Ml-.  Harriott.    Hoth  (,'.\i)orl  and  domesi  ic. 

Commissioner  PiioUTY.  \'ou  do  not  i)ay  any  atlenl  ion  lo  llie  final 
<lest  illation  of  ti-allie? 

Mr.  Harriott.  No,  sir. 
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Commissioner  Prouty.  What  have  been  your  rates  this  summer 
from  Buffalo  to  New  York? 

Mr.  Harriott.  They  started  at  3+. 

Commissioner  Prouty.   On  wheat? 

Mr.  Harriott.  Yes,  sir;  one-fourth  less  on  corn;  and  they  con- 
tinued until  August  1,  when  they  were  advanced  one- fourth  of  a  cent, 
and  now  they  have  been  advanced  a  half  a  cent,  on  October  1;  so  4^ 
cents  now.  It  started  at  3^;  that  is,  the  wheat  basis. 

Commissioner  Prouty.  Corn  is  one-fourth  of  a  cent  less? 

Mr.  Harriott.  Yes,  sir. 

Counnissioner  Prouty.  Have  those  rates  been  maintained  this 
summer? 

Mr.  Harriott.  Absolutely. 

Commissioner  Prouty.  You  find  no  difficulty  about  that? 

Mr.  Harriott.  Not  a  particle. 

Commissioner  Prouty.  Do  you  think  there  has  been  any  cutting 
on  ex-lake  rates  through  Boston  and  Baltimore,  or  have  they  made 
good  their  agreement  to  maintain  rates? 

Mr.  Harriott.  I  think  that  the  rail  rates  have  been  maintained. 
I  think  the  traffic  charges  have  been  generally  maintained.  The  ter- 
minal charges  might  not  have  been  sometimes. 

Commissioner  Prouty.   The  terminal  charges  at  New  York? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  At  the  other  points,  you  mean? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  Has  the  floating  elevator  maintained  its 
rates  in  New  York? 

Mr.  Harriott.  Well,  they  have  maintained  9  mills;  they  have  not 
gone  below  that. 

Commissioner  Prouty.  Their  rate  used  to  be  one  cent  and  a 
quarter? 

Mr.  Harriott.  One  cent  and  an  eighth. 

Commissioner  Prouty.  Has  that  been  the  same  to  everbody? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  What  is  the  flour  rate  from  Buffalo  to  New 
York? 

Mr.  Harriott.  I  do  not  know,  sir. 

Commissioner  Prouty.  You  have  nothing  to  do  with  that? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  How  does  the  amount  of  traffic  carried 
this  summer,  speaking  generally  of  ex-lake  grain  traffic,  compare 
with  last  season? 

Mr.  Harriott.   It  is  30  per  cent  less. 

Commissioner  Prouty.   Was  that  decrease  mainly  in  corn  or  wheat? 

Mr.  Harriott.  It  was  because  the  prices  advanced,  and  Europe 
won't  buy  the  corn. 

Commissioner  Prouty.  More  wheat  has  been  exported  than  last 
year? 

Mr.  Harriott.  No;  not  from  the  Atlantic  seaboard.  The  Gulf 
came  in  and  drew  on  the  big  crop  in  southern  Kansas  and  the  South- 
west, and  the  first  exports  of  wheat  all  went  out  by  the  Gulf.  The 
heaviest  went  out  for  export  in  August.  I  sliould  say  65  per  cent  was 
Gulf  wheat. 

Commissioner  Prouty.  And  that  was  due  to  the  fact  that  it  was 
raised  in  that  section''' 

Mr.  Harriott.  Yes,  sir;  and  they  had  a  cheaper  rate  from  that 
section;  combined  with  the  ocean  rate  it  was  cheaper  through. 
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Coiniiiissiouer  Prouty.  Is  any  whejit  cxpoi'lcd  from  southern  Kan- 
sas by  way  of  New  York  and  other  Allan! ie  ports':' 

Mr.  Harriott.  It  is  very  rarely. 

Commissioner  Prouty.  Do  yon  think  the  railroads  East  can  make 
a  low  enongh  rate  to  compete  "for  that  wheat  tratticy 

Mr.  Harriott.  No;  I  don't  tliiids:  low  enongh  for  that  wheat  traffic, 
unless  there  is  something  else  in  the  way  -of  markets  or  something  else 
that  would  tempt  them  to  ship  that  way. 

Commissioner  Prouty.  If  that  wheat  is  ground  in  the  United  States, 
where  is  it  ground? 

Mr.  Harriott.  All  the  way  from  Kansas  CMty  to  Rochester. 

Commissioner  Prouty.  It  would  not  be  ground  south  of  Kansas 
City?     It  is  ground  north? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  The  millers  complain  that  large  quantities 
of  wheat  have  been  exported,  due  to  the  fact  that  the  railroads  have 
made  usnally  low  rates.     Do  you  think  it  is  the  rates  South  or  East? 

Mr.  Harriott.  I  am  sure  it  was  the  rate  South. 

Commissioner  Clements.  Mr.  Marchand,  have  you  any  questions? 

Mr.  Marchand.  No,  sir. 

Commissioner  Clements.  You  said  a  moment  ago  that  rates  had 
been  absolutely  maintained,  in  j^our  judgment,  this  season? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Clements.  Were  you  speaking  of  rates  generally  or 
of  ex-lake  grain? 

Mr.  Harriott.  Only  about  ex-lake  grain. 

Commissioner  Clements.  You  do  not  have  direct  control  or  super- 
vision of  anything  else  but  that,  I  believe? 

Mr.  Harriott.  No,  sir. 

Commissioner  Clements.  Have  you  any  information  or  knowledge 
of  any  facts  which  would  indicate  that  the  same  was  true  in  regard  to 
grain  that  comes  by  rail  through? 

Mr.  Harriott.  Mr.  Commissioner,  all  I  know  is  fnnn  rumors.  I 
don't  make  those  rates;  I  only  get  what  is  in  the  newspapers,  that  they 
were  not  maintained. 

Commissioner  Clements.  Does  your  knowledge  of  things  and  expe- 
rience in  dealing  with  these  matters  at  New  York  enable  you  to  know 
whether  in  a  general  way  grain  from  the  West  comes  to  New  Yoi'k  on 
the  domestic  i-ate  for  consumption  there,  or  does  it  all  come  practicallj^ 
on  the  foreign  I'ate  and  then  is  taken  off  and  used  there? 

Mi-.  Harriott.  Well,  all  I  know  is  on  'change  that  men  come  to  me 
and  state  that  I  ought  to  lower  the  ex-lake  rate  because  they  can  do 
so  much  better  all-rail.  Of  course,  they  are  not  going  to  put  the  proof 
in  my  hands  t  hat  they  can  do  it.  When  I  ask  foi-  i)i'()()f  they  ai-e  very 
cliaiy  about  showing  it  up.  Then,  later,  the\'  may  tell  me  that  they 
brought  a  certain  lot  of  grain  all-rail. 

Commissioner  Clements.  Do  you  know  that  it  does  come? 

Mr.  Harriott.  The  fact  shows  that  there  has  been  all-rail  come  in. 
You  can  see  it  posted  on  'change — so  manj^  cars  by  such  and  such 
line. 

Comniissiouer  CLEMENTS:  You  have  no  knowledge  for  certain 
whetliei'  that  came  at  the  export  i-ate  or  at  the  domestic  rate? 

Mr.  Harriott.  No,  sir. 

Commissioiiei'  CLEMENTS.    ()iily  as  you  heai'  the  nimoi'? 

Mr.  IlAKiiioTT.    Yes,  sii-. 

Commissioner  Prouty.  AVoidd  there  be,  with  i-ererence  to  that 
grain,  any  published  rate  on  which  it  could  move? 
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Mr.  Harriott.  Thej*  publish  an  export  rate. 

Commissione)'  Prouty.  Could  they  move  it  on  that  rate  as  against 
your  ex-lake  rate? 

Mr.  Harriott.  They  could  from  Erie;  not  from  Cliicago  and  Mil- 
waukee. 

Commissioner  Prouty.  What  have  the  canal  rates  been? 

Mr.  Harriott.  They  were  one-fourth  to  one-half  cent  under  me  up 
to  the  26tli  or  27th  of  September.  Tlien,  much  to  my  surprise,  thej' 
went  one-fourth  cent  over. 

Commissioner  Prouty.  Do  they  carry  any  at  one-fourth  cent  above? 

Mr.  Harriott.  Yes,  sir;  we  had  all  we  could  do,  and  there  was  a 
shortage  of  cars.  Thej^  took  advantage  of  that.  They  come  to  me 
once  in  a  while  and  ask  if  I  am  going  to  maintain  rates. 

Commissioner  Prouty.  Do  you  know  how  much  grain  thej^  carried 
this  season? 

Mr.  Harriott.  I  suppose  1,000,000  to  1,500,000  bushels  in  Septem- 
ber, and  I  should  say  about  1,000,000  in  August.  I  don't  know  how 
much  in  July. 

Commissioner  Prouty.  You  testified  a  year  ago  that  the  canal  rate 
no  longer  made  or  material!}'  affected  the  railroad  rate.  Has  that  been 
so  this  season? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Prouty.  You  pay  no  attention  to  that? 

Mr.  Harriott.  No,  sir;  we  pay  no  attention  to  that. 

Commissioner  Prouty.  How  high  a  rate  could  you  maintain  if  the 
only  factor  you  had  to  consider  was  the  canal? 

Mr.  Harriott.  Why,  I  could  maintain  just  the  same  rate  as  I  do 
now.     I  do  not  pay  any  attention  to  it. 

Commissioner  Prouty,  Suppose  the  canal  being  there  as  it  is,  could 
you  maintain  a  higher  one  than  now? 

Mr.  Harriott.  No,  sir. 

Commissioner  Prouty.  Just  about  what  it  is  now? 

Mr.  Harriott.  Just  about  what  it  is  now.  The  rate  is  based  on 
about  what  the  difference  would  be  as  against  the  rail. 

Commissioner  Clements.  How  many  shipping  seasons  of  grain  has 
this  agreement  been  maintained  for  division  of  traffic  ex-lake? 

Mr.  Harriott.  I  didn't  go  into  the  business,  Mr.  Commissioner, 
until  the  middle  of  the  last  shipping  season,  and  this  is  about  the 
middle  of  this  shipping  season. 

Commissioner  Clements.  I  think  last  year  you  testified  that  the 
rate  had  not  fluctuated  or  fallen  like  it  had  been  accustomed  to  do. 

Mr.  Harriott.  It  did  not. 

Commissioner  Clements.  You  had  been  able  to  maintain  and  keep 
it  up  somewhat  better  than  before? 

Mr.  Harriott.  Yes,  sir. 

Commissioner  Clements.  How  is  it  now? 

Mr.  Harriott.  It  is  absolutel}^  maintained,  and  there  is  no  friction 
over  it. 

Commissioner  Clements.  Is  the  published  rate  anj^  higher  than 
last  season? 

Mr.  Harriott.  About  the  same.  I  think  it  is  one-fourth  higher 
now  than  last  season. 

Commissioner  Clements.  Was  it  some  higher  last  season  than  it 
had  been  before,  on  an  average? 

Mr.  Harriott.  No,  sir;  it  was  about,  if  anything,  last  season — let 
me  see;  I  tliink  it  was  a  little  lower  than  the  previous  year,  but  not  as 
low  as  the  year  before  that. 
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Commissioner  Clements.  It  was  maintained  last  year? 

Mr.  Harriott.  It  was  main!  ained  after  the  1st  of  October  practically. 

Commissioner  Clements.  Well,  now,  what  was  the  cause  of  increas- 
ing the  rate  one-fourth  above  what  it  was  last  year? 

Mr.  Harriott.  The  reason  we  put  tlie  rate  up  on  the  1st  of  October 
was,  during-  September  there  was  a  shortage  of  cars  and  the  new  north- 
western crop  was  beginning  to  move  and  we  could  not  handle  the 
traffic.  The  all-rail  rate  goes  up  on  the  21st  of  October,  but  in  put- 
ting up  the  rate — when  I  piit  u[)  a  rate  I  always  make  an  agreement 
that  I  will  give  ten  days'  notice,  and  during  those  ten  days  my  rate  is 
made  from  any  Western  lake  points.  A  man  comes  to  me  and  deliv- 
ers me  a  bill  of  lading  and  I  accept  it.  Now,  it  is  six  or  seven  days 
getting  from — five  to  seven  days  coming  down  the  lake;  so  practically, 
although  that  rate  is  made  in  Septembei-,  at  the  September  rate,  I  carry 
the  grain  in  October. 

Commissioner  Prouty.  You  really  make  the  rate  from  here  to  New 
York  and  give  him  a  rate  he  can  depend  upon  when  the  grain  gets  here? 

Mr.  Harriott.  Yes,  sir;  that  is  it. 

Commissioner  Prouty.  You  ajDplj'  that  rate  to  grain  that  is  in 
transit? 

Mr.  Harriott.  That  is  it. 

Commissioner  Clements.  What  was  the  direct  object  of  increasing 
the  rate  this  year  over  last  year;  to  get  more  revenue? 

Mr.  Harriott.  Yes,  sir;  we  found  that  we  could  not  handle  all  the 
grain  we  could  get  and  we  might  as  well  take  a  i^ortion  of  it.  The 
canal  rate  was  higher  in  September  than  ours. 

Commissioner  Prouty.  Suppose  the  trunk  lines^ — what  you  call  the 
trunk  lines — had  the  same  right  to  make  a  pooling  agreenu^nt  that 
you  claim  to  have  by  virtue  of  this  traffic  being  State  traffic,  do  you 
think  the  rate  on  gi-ain  from  Chicago  and  the  West  to  the  Atlantic 
seaboard  on  rail  grain  would  be  maintained? 

Mr.  Harriott.  I  do  not  say  it  would  be  maintained.  It  could  be 
maintained. 

Commissioner  Clements.  The  tendency  would  be  to  maintain  the 
published  rate,  and  along  with  that  the  tendency  would  be  also  to 
increase  the  published  rate? 

Mr.  Harriott.  No,  sir;  you  could  not  increase  the  published  rate 
unless  5^ou  could  get  all  the  lines  running  north  and  south  to  agree 
with  you,  and  I  hardly  think  that  is  possible.  Yon  would  have  to  get 
the  rail  and  water  east,  the  rail  south,  and  the  rail  east  all  to  agree, 
or  you  could  not  nuike  tlie  rate. 

Commissioner  Clements.  If  practically  all  did  agree,  it  would  have 
that  tendency,  would  it  not? 

Mr.  Harriott.  Oh,  yes. 

Commissioner  Clements.  ]Mr.  idarchand,  have  you  anything  to  ask? 

Mr.  Marchand.  No,  sir. 

Commissioner  Clements.  That  is  all.  We  are  much  obliged  to  you, 
Mr.  Ilari-iott.  It  was  expected  that  two  or  three  other  witnesses  would 
be  here  in  this  case,  but  they  do  not  appear  to  have  come.  This  case 
was  set  doAvn  with  another  one  for  hearing  at  this  time — the  National 
Ha}'  Association  case — but  for  certain  reasons  it  has  been  postponed 
to  a  later  date.  That  case  not  being  ready,  and  other  witnesses  not 
having  appeared  in  this  case,  it  will  stand  ad.jounuMl  nntil  such  otlici- 
tinie  as  may  l)e  fixed  for  it  to  be  taken  up  again. 

The  Commission  thereupon,  at  10.45,  ad.journ('(l. 
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At  a  general  session  of  the  Interstate  Commerce  Commission,  lield 
at  its  office  in  Washington,  D,  C,  on  the  14th  day  of  October,  A.  D. 
1901. 

Present:  Hon.  Martin  A.  Knapp,  chairman;  Hon.  Judsou  C.  Clem- 
ents, Hon.  James  D.  Yeomans,  Hon.  Charles  A.  Prouty,  Hon.  Joseph 
W.  Fifer,  Commissioners. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE 
TRANSPORTATION.  HANDLING.  AND  STORAGE  OF  GRAIN  AND  GRAIN  PROD- 
UCTS CARRIED  FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND 
OTHER  EASTERN  DESTINATIONS. 

Ordered,  That  this  matter  be  set  down  for  hearing  at  United  States 
court  rooms  in  the  city  of  New  Tork,  N.  Y.,  on  October  25,  1901,  at 
10  o'clock  a.  m.,  and  at  United  States  court  rooms  in  the  citj^  of  Chi- 
cago, HI.,  on  November  8,  1901,  at  10  o'clock  a.  m. 

BEFORE   THE   INTERSTATE   COMMERCE   COMMISSION. 

IN  THE  MATTER  OF  RATES.  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE 
TRANSPORTATION.  HANDLING.  AND  STORAGE  OF  GRAIN  AND  GRAIN  PROD- 
UCTS CARRIED  FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER 
EASTERN  DESTINATIONS. 

Hearing  at  Neir  York  City,  N.  Y.,  October  25,  1901,  at  10  o'clock  a.  m. 

Present:  Commissioners  Yeomans  and  Prouty. 
Mr.  J.  T.  Marchand,  for  the  Commission. 

INDEX. 

Brown,  J.  C.-_- --.- 114 

Caldwell,  B.  D  .__. 127 

Chamberlain,  H.  B 133 

Guilford.  Nathan 118 

Joyce,  W.H 123 

Wight,  Charles  S 129~ 

Commissioner  Prouty.  This  hearing  is  to  inquire  into  the  carry- 
ing of  grain  and  grain  products  from  the  West  to  the  seaboard. 

J.  C.  Brown,  being  duly  sworn,  testified  as  follows: 

Commissioner  Prouty.  You  are  the  statistician  of  the  New  York 
Produce  Exchange.  You  have  been  asked  to  come  here  for  the  pur- 
pose of  furnishing  the  Commission  with  some  statistics  with  reference 
to  the  movement  of  grain  from  the  West  to  the  Atlantic  seaboard. 
Have  3"ou  jjrepared  some  statistics  of  that  sort  ? 

Mr.  Brown.  I  have,  sir. 

Commissioner  Prouty.  You  may  state  in  your  own  way  what  you 
have  there  and  also  what  significant  facts,  if  any,  those  statistics 
show. 
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Mr.  Brown.  These  statistics  I  have  prepai-ed  upon  tlie  lines  laid 
out  by  Mr.  Marehand  in  a  brief  interview.  I  have  here  a  number  of 
statements  and  I  present  tliem  to  the  Commission.  One  of  them  sliows 
receipts  of  flour,  of  wlieat,  and  of  coi'u  at  the  six  seaports  of  New 
York,  l^altimore,  lioston,  Philadelphia,  Norfolk,  and  Newport  News 
monthly  during  the  months  of  June,  July,  August,  and  September  and 
the  aggregate  of  each  of  those  months,  together  with  the  percentages 
received  at  each  of  those  seaports  monthly  and  for  the  period. 

Commissioner  Prouty.  Those  are  the  receipts? 

Mr.  Brown.  Yes,  sir;  those  are  the  receipts.  There  is  a  corre- 
sponding statement  showing  the  exports  from  each  of  these  same 
ports  for  the  same  period,  with  the  percentages.  One  of  the  most 
interesting  i3oints  shown  is  in  the  case  of  wheat.  Daring  the  month 
of  June  8,2-1:5,000  bushels  were  received  at  the  six  seaports.  New 
York  received  during  that  time  51.7  per  cent.  Baltimore  received 
orilj^  11.3  per  cent.  In  Juh^,  with  a  movement  three  times  as  large, 
New  York  lost  l-t  per  cent  of  the  movement,  while  Baltimore  gained 
I)ractically  24  per  cent.  Notwithstanding  the  increase  in  movement, 
New  York  lost  and  Baltimore  gained.  During  August,  with  a  move- 
ment  practically  as  low.  New  York  lost  still  further  11  per  cent  and 
Baltimore  gained  slightly.  In  September,  with  a  movement  still 
larger  than  the  first  month  of  June,  New  York  gained  slightly  and 
Baltimore  lost.  The  significant  point  is  that,  notwithstanding  the. 
large  increase  in  the  movement,  New  York  showed  that  her  j)ropor- 
tion  of  the  increase  fell  off  very  sharj)ly,  and  the  point  which  gained 
was  the  city  of  Baltimore. 

Commissioner  Prouty.  You  have  no  information  as  to  the  point  at 
which  the  wheat  originates  or  is  grown? 

My.  Brown.  None  vt-hatever  as  to  the  point  of  growth  or  origin  of 
the  wheat  received  at  any  seaboard  j)oints.  I  merely  know  that  it 
came. 

Commissioner  Prouty.  Do  these  statistics  which  you  have  prepared 
compare  that  corresponding  period  of  1000  with  1901  as  to  the  receipts 
and  exports  of  wheat  and  flour? 

Mr.  Brown.  I  did  not  prepare  a  corresponding  statement  for  the 
four  months  in  1900,  but  will  do  so  if  you  desire  it.  My  time  was  too 
limited  to  do  it. 

Commissioner  Prouty.  We  would  like  such  a  statement. 

Mr.  Brown.  I  will  send  it  to  the  Commission. 

Commissioner  Prouty.  Have  you  any  knowledge  or  impression  as 
to  the  corresponding  amounts  for  the  two  years? 

Mr.  Brown.  I  have  the  amounts  here,  but  the  percentages  are  not 
figured. 

Commissioner  Prouty.  What  was  the  ammint  of  wheat  exported  in 
1901  from  the  six  ports? 

Mr.  Brown.  Do  you  nu'an  monthly? 

Commissioner  I^routy.  No;  for  the  gross  period  of  four  months. 

Mr.  Brown.  40,100,000,  say. 

Commissioner  Prouty.  What  was  the  amoiml  in  1900? 

Mr.  Brown.  That  I  will  have  to  make  calculat  ions  in  order  to  give 
it  to  you,  not  having  compared  the  same  four  months. 

Commissioner  Prouty.  Do  you  know  Avhether  it  was  as  much  or 
more? 

Mr.  Brown.  My  impression  was  that  it  was  larger.  I  will  have  to 
defer  answering  that  until  I  have  Ihe  data  before  me. 
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Commissioner  Prouty.  What  was  the  amount  of  flour  exported  in 
those  four  months  in  1901? 

Mr.  Brown.  4,800,000  barrels,  roughly. 

Commissioner  Prouty.  You  are  not  able  to  state  the  amount  of 
flour  exported  in  1901? 

Mr.  Brown.  Not  without  making  the  same  calculations  as  in  the 
other  case. 

Commissioner  Prouty.  You  maj'  state  what  other  details  you  have 
prei^ared  there,  Mr.  Brown. 

]\Ir.  Brown.  I  have  at  Mr.  Marchand's  request  prepared  a  state- 
ment giving  the  daily  "ocean  freiglits"  on  grain  from  New  York  to 
the  leading  EuroiDean  ports  during  the  four  months  of  June,  July, 
August,  and  September,  1901.  I  can  nqt  vouch  for  their  accuracy. 
They  were  simply  quoted  to  me  in  the  market. 

Commissioner  Prouty.  Does  that  statement  show  rates  on  flour  in 
those  months? 

Mr.  Brown.  It  does  not,  sir.  I  do  not  quote  flour — the  rates  on 
flour  daily — but  to  assist  the  Commission  as  far  as  possible  I  have 
brought  with  me  and  will  leave  the  weekly"  quotations  of  the  rates  on 
flour,  among  other  articles  of  merchandise,  to  a  very  large  number 
of  ports,  prepared  by  a  responsible  firm  of  freight  l3rokers  here  in 
New  York  who  are  members  of  our  exchange,  for  the  information  of 
•their  customers.  The  rates  are  undoubtedly  correct,  corresponding 
with  the  rates  furnished  me  on  grain  by  members  of  that  firm  and 
by  others  in  the  market,  and  in  the  absence  of  it  it  will  afford  the 
Commission  information. 

Commissioner  Prouty.  You  have  that  marked  "Exhibit  A." 

(The  same  is  hereto  annexed  and  marked  "Exhibit  A — Brown.") 

Mr.  Brown.  I  have  further  prepared  statements  showing  the  receipts 
of  flour  and  grain  at  Ncav  York  bj^  all  routes  monthlj'  for  the  four 
months  in  1900  and  1901,  with  aggregates  for  each  period.  That 
shows  the  amount  of  each  kind  of  flour  and  grain  arriving  over  each 
railroad  and  the  amount  coming  in  bj^  canal  and  coastwise,  with  the 
tables  that  may  be  of  interest  to  the  Commission. 

(The  same  is  hereto  annexed  and  marked  "Exhibit  B — Brown.") 

Mr.  Brown.  Exhibit  C  is  the  flrst  one  presented,  showing  receipts 
of  flour,  of  wheat,  and  of  corn  at  the  six  Atlantic  ports  of  New  York, 
Boston,  Philadelphia,  Baltimore,  Norfolk,  and  Newport  News  monthly 
for  June  to  September,  inclusive,  1901,  with  percentages  at  each  port. 

(The  same  is  hereto  annexed  and  marked  "Exhibit  C — Brown.") 

Mr.  Brown.  Exhibit  D,  compiled  from  Government  returns,  shows 
the  exports  of  flour,  of  Avheat,  and  of  corn  from  the  six  ports  for  the 
same  period. 

(The  same  is  hereto  annexed  and  marked  "Exhibit  D — Brown.") 

Mr.  Brown.  Exhibit  E  gives  the  daily  "ocean  freights"  on  grain 
from  New  York  to  European  ports  named  for  the  four  months  from 
June  to  September,  1901. 

(The  same  is  hereto  annexed  and  marked  "Exhibit  E — Brown.") 

Mr.  Brown.  I  have  also  prepared  statements  showing  the  receipts 
of  flour  and  grain  at  New  York,  Boston,  Philadelphia,  and  Baltimore, 
monthly  from  June  to  September,  1900  and  1901,  together  with  a  state- 
ment of  exports  from  the  same  points  for  the  same  period.  The  re- 
ceipts are  oflicial  to  us.  The  exports  are  New  York  Produce  Exchange 
returns  of  the  same,  which  may  not  exactlj'  agree  with  the  Govern- 
ment returns,  but  which  are  necessarily  approximately  correct. 
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(The  same  are  hereto  annexed  and  marked  "  Exhibits  F  and  G — 
Brown.") 

Commissioner  Prouty.  Referring-  to  these  statements,  liow  do  the 
receix)ts  of  wlieat  at  these  three  cities  in  1901  compare  witli  1900? 
Jnst  give  the  amonnt  foi-  each  year  separatelj^ 

Mr.  Brown.  Tlio  receipts  at  the  three  ports  of  Philadelphia,  Balti- 
more, and  Boston  in  1900  were  11,257,000  bushels  in  round  numbers; 
in  1901  26,737,000  bushels — nearly  two  and  a  half  times  as  much. 

Commissioner  Prouty.  Do  your  statements  show  the  receipts  of 
flour  also? 

Mr.  Brown.  They  do,  sir. 

Commissioner  Prouty.  Tell  us  how  the  receipts  of  flour  comjiare. 

Mr.  Brown.  The  receipts  of  flour  at  the  three  ports  named  were 
3,421,000  barrels  in  1900,  against  3,357,000  barrels  in  1901,  the  latter 
year  being  only  slightly  smaller  than  1900. 

Commissioner  Prouty.  Your  statement  shows  the  exports  of  wheat 
and  flour  from  these  ports? 

Mr.  Brown.  Wheat,  flour,  and  corn. 

Commissioner  Prouty.  Please  state  how  those  compare  for  the  two 
periods,  taking  the  wheat  by  itself,  and  the  flour  by  itself. 

Mr.  Brown.  The  exports  from  the  three  points  of  Boston,  Phila- 
delphia, and  Baltimore,  according  to  our  returns,  during  the  four 
months  in  1900  were  2,503,000  barrels  of  flour;  in  1901  almost  the 
same,  2,545,000  barrels — practically  the  same  amount.  Exports  of 
wheat  from  the  three  ports  were  7,351,000  bushels  in  1900,  against 
25,570,000  bushels  in  1901. 

Commissioner  Prouty.  Is  it  your  business  to  keep  informed  as  to 
conditions  of  the  grain  markets  abroad?  Do  j'ou  know  anything 
about  it? 

Mr.  Brown.  Only  in  a  hearsaj^  manner,  not  coming  in  direct  con- 
tact or  touch  with  it  in  a  trade  way. 

Commissioner  Prouty.  Do  you  know  anything  about  the  conditions 
of  the  wheat  market  abroad  this  year  as  compared  with  last  year? 

Mr.  Brown.  I  should  prefer  that  the  Commission  would  ask  that 
question  from  one  whose  business  it  is  to  keep  thoroughly  in  touch 
and  contact  with  it. 

Commissioner  Prouty.  Have  you  prepared  any  other  statement? 

Mr.  Brown.  I  have  not,  sir.     I  stand  ready  to  do  so  if  you  desire. 

Commissioner  Prouty.  I  do  not  think  of  anything.  Do  you  have 
any  means  of  information  in  reference  to  the  Soutluu-n  ports? 

^Ir.  15R0WN.  As  to  the  receipts  and  exports  from  those;  yes,  sir. 

Commissioner  Prouty.  You  have  not  j)repared  any  statement  as  to 
those  ports? 

Mr.  Brown.  I  have  not.     I  will  do  so. 

Commissioner  Prouty.  I  wish  you  would  prepare  a  corresponding: 
statement  Avith  reference  to  Southern  poi-ts  and  furnish  the  Commis- 
sion with  that,  as  you  have  means  of  information  which  we  will  not 
have. 

Mr.  Brown.  Do  you  wish  the  Southern  ports  treated  as  a  group 
themselves,  or  do  you  wish  the  entire  Atlantic  seaboard  treated  as  a 
grou})? 

Commissioner  Prouty.  If  it  is  e(iually<?onvenient  for  you  we  would 
like  to  liaA^e  you  treat  the  Southern  poj-ts  separately,  in  the  same  way 
you  have  the  Allaiitic  ports. 

Mr.  IJROWN.  Including  Norfolk  and  Newjiort  News,  Avhich  are  in- 
cluded in  this  group,  giving  a  corresponding  statement;  in  other 
words,  as  to  the  other  ports  .south  of  that? 
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Commissioner  Prouty.  Yes,  sir. 

Mr.  Brown.  I  will  do  so. 

Commissioner  Prouty.  This  statement  of  yours  does  not  include 
Montreal,  does  it,  Mr.  Brown? 

Mr.  Brown.  It  does  not,  sir. 

Commissioner  Prouty.  Have  you  any  information  as  to  Montreal? 

Mr.  Brown.  We  have  accurate  information. 

Commissioner  Prouty.  Does  your  statement  include  Portland? 

Mr.  Brown.  It  does  not. 

Commissioner  Prouty.  Have  you  any  information  as  to  Portland? 

Mr.  Brom^n.  We  have,  sir. 

Commissioner  Prouty.  We  would  like  to  have  you  give  us  the 
same  information  in  reference  to  Montreal  and  Portland  that  you 
have  already  given  in  reference  to  the  other  Atlantic  ports.  Commis- 
sioner Yeomans  suggests  that  we  would  like  that  before  we  go  to 
Chicago,  which  will  l>e  the  latter  part  of  next  week.  If  j'ou  can  let 
us  have  that  b}^  Thursday  or  Friday  of  next  week 

Mr.  Brown.  We  can  do  so.  Where  would  you  like  to  have  it 
mailed? 

Commissioner  Prouty.  To  the  Interstate  Commerce  Commission, 
Wasliington. 

Mr.  Brown.  I  will  send  it  in  care  of  Mr.  Moselej-? 

Commissioner  Prouty.  Yes,  sir;  or  directly  to  the  Interstate  Com- 
merce Commission. 

Mr.  Brown.  Very  well,  sir. 

Commissioner  Prouty.  Mr.  Brown,  it  is  suggested  that  I  inquire 
whether  you  know  anything  about  rail  rates  from  the  West  to  New 
York? 

Mr.  Brown.  I  do  not  think  I  am  capable  of  answering  that  ques- 
tion. 

Commissioner  Prouty.  You  know,  I  suppose,  simplj^  what  the 
general  report  and  general  understanding  is  as  to  those  rates;  you 
have  that  knowledge? 

Mr.  Brown.  I  am  not  in  contact  with  the  actual  bringing  forward 
of  grain  in  any  way. 

The  witness  was  excused. 

Nathan  Guilford,  recalled. 

Commissioner  Prouty.  Mr.  Guilford,  j'ou  have  already  been  sworn 
in  this  proceeding.     Your  lines  stoi?  at  Buffalo? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  You  operate  in  connection  with  certain  lines 
west  of  Buffalo,  between  Buffalo  and  Chicago,  and  form  a  through 
line  between  Chicago  and  New  York? 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  Do  you  also  make  through  rates  on  lines 
reaching  Chicago  from  the  West  and  South  from  points  west  or  south 
of  Chicago  to  New  York? 

Mr.  Guilford.  We  have  divisions  for  dividing  through  rates  with 
those  roads  as  far  as  the  Mississippi  River. 

Commissioner  Prouty.  Taking  the  rate  from  the  Mississippi  River 
to  New  York,  what  would  be  your  division — and  I  may  inquire  first, 
in  making  those  divisions,  are  the  lines  from  Chicago  to  New  York — 
are  the' lines  east  of  Chicago  treated  as  one  line,  and  the  lines  west  of 
Chicago  as  anotlier  line? 
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Mr.  Guilford.  No;  each  road  receives  the  division  of  the  rate; 
each  road  that  is  a  portion  of  tlie  line  is  assipied  a  specific  division  of 
the  rate. 

Commissioner  Prouty.  So  it  is  not  a  division  fii-st  between  lines 
east  and  west  of  Chicaii:o  and  snl)se((nently  ])etween  lines  east  of  Chi- 
cago, but  it  is  a  division  fi-oni  the  lirst  between  all  the  lines? 

Mr.  Guilford.  Well,  I  beg  your  pai-don.  I  think  that  the  roads 
west  of  Chicago  do  receive  on  the  Mississii)pi  Jiivin-  l)usiness  a  specific 
division,  regardless  of  their  resi)ective  mileage;  1  luit  is  my  impression. 
By  the  agreement  thej'  all  get  the  same  division  of  tlic  rale,  although 
tlieii"  distances  may  he  different. 

Commissioner  Prouty.  What  is  tlie  through  rate  on  wheat  now 
from  the  Mississippi  River  to  New  Yorky 

Mr.  Guilford.  I  do  not  know. 

Commissioner  Prouty.  Do  you  know  what  i)i'oportion  of  the  rate 
the  lines  east  of  Chicago  obtain? 

Mr.  Guilford.  I  do  not  know,  luit  the  divisions  are  filed  with  the 
Comnnssion  in  the  percentage  books.     I  (U)  not  cari-y  them  in  my  mind. 

Coiumissionei-  PROUTY.  Do  you  make  a  through  rate  from  Minne- 
apolis, for  instance,  through  Chicago  to  New  York? 

Mr.  Guilford.  We  do  not  make  any  through  rate.  If  you  allow 
me  to  explain,  Mr.  Commissioner,  I  have  no  authority,  I  have  no 
responsibility,  whatever  regarding  rates  on  east-bound  traffic  from 
points  west  of  the  Niagara  frontier.  I  pay  no  attention  to  them  and 
do  not  carry  them  in  ni}^  mind.  Under  oui"  organization  there  are 
other  officials  who  are  charged  with  such  responsibilities  and  authority. 
I  am  entirely  relieved  of  it,  and  therefore  1  have  no  knowledge  (wcept 
what  1  may  pick  up  from  hearsay,  which  may  l)e  correct  and  nuiy  not. 
We  have  a  large  territory  east  of  Buffalo  where  I  have  authority  and 
am  responsible,  and  I  naturally  do  not  go  outside  of  my  own  sphere. 

Commissioner  Prouty.  Who  is  the  person  who  has  the  authority  to 
make  the  rate  from  Chicago  to  NewY^ork — the  grain  rate  by  the  New 
Y^'ork  Central? 

Mr.  Guilford.  The  traffic  official  of  our  connecting  lines;  in  the 
case  of  the  Lake  Shore  it  would  be  ]Mr.  Grammar,  and  in  the  case  of 
the  Michigan  Central  road  it  would  be  Mr.  ^Mitchell,  freight  traffic 
manager. 

Commissioner  Prouty\  Are  you  consulted  in  reference  to  the  mak- 
ing of  these  rates? 

Mr.  Guilford.  No,  sir. 

Commissioner  Prouty.  Do  you  know,  in  a  general  way,  wluit 
amount  of  revenue  the  New  York  Central  derives  from  those  rates? 

Mr.  Guilford.  No. 

Commissioner  Prouty.  Do  you  know,  in  a  general  way,  at  what 
rate  grain  moves  from  ('hicago  to  New  York? 

Mr.  Guilford.  I  know,  perhaps,  from  reading  a  tariff  tliat  nuiy 
come  before  me  or  a  telegram  in  the  newspapei-s  that  tlie  rates  will  be 
so  and  so  fi-om  such  a  date.  I  have  notliing  to  <lo  witli  making  ihem, 
and  they  make  no  parti<!ular  imi)ression  on  me.  Il  is  only  a  mattei-of 
general  interest  whetliei'  they  go  u])  or  down. 

Commissioner  Prouty.  lias  Mr.  Graminai-  or  any  oiiici'  persiui  any 
authority  to  maiv'e  a  ratefi-om  Clncago  to  New  ^'orU  over  the  New  ^■()rk 
Central  Railroad  wliicli  difTei-s  from  the  published  rale? 

Mi-.  Guir.KORl).  He  has  authority  to  treat  the  New  \ u\-k  Centi-al 
Railroad  as  his  own,  and  any  rate  tliat  he  makes,  if  sal  isl'aefory,  is 
X3ari-ied  out. 
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Commissioner  Prouty.  Wliatever  contraots  he  makes  for  the  car- 
riage of  grain  from  Chicago  to  New  Yorlv  you  stand  by? 

Mr.  Guilford.  Certainl3^  His  authority  would  extend  through  to 
our  eastern  terminus  in  regard  to  that  traffic. 

Commissioner  Prouty.  How  much  wheat,  if  anj^,  has  the  New 
York  Central  moved  or  assisted  in  moving  from  Chicago  to  New  York 
during  the  months  of  June,  July,  August,  and  September? 

Mr.  Guilford.  It  would  be  impossible  for  me  to  say.  The  arrivals 
at  New  York  are  kept  as  a  matter  of  statistics  Avithout  regard  to  the 
point  of  origin  in  the  West.  Chicago  would  be  mixed  with  everj^- 
thing  else  in  our  figures.  We  do  not  keep  them  separately.  The  only 
way  to  get  at  that  would  be  to  go  over  n  A^ery  vast  number  of  way- 
bills and  pick  it  out. 

Commissioner  Prouty.  How  many  carloads  of  wheat  have  arrived 
in  New  York  over  the  New  York  Central  road,  or  about  how  many? 

Mr,  Guilford.  I  really  could  not  tell  you  from  my  own  knowledge. 
We  have  the  information  in  our  records,  and  I  can  furnish  that  if  it 
is  desired. 

Commissioner  Prouty.  I  understand  that  the  chairman  requested 
you  to  be  prepared  to  furnish  some  information  of  that  sort,  but  he 
told  me  that  he  had  requested  you  and  other  traffic  officials. 

Mr.  Guilford.  The  letter  I  have  here  requested,  as  I  recall  it,  the 
informaxion  in  regard  to  Chicago  and  Buffalo,  those  two  points  only. 
(Reading  fi-om  letter:) 

It  is  desired  that  you  furnish  the  Commission  at  the  hearing  with  the  approxi- 
mate amount  of  wheat  and  flour  carried  from  Chicago  and  Buffalo,  respectively, 
to  the  Atlantic  seaboard  during  the  last  six  months,  or  advise  the  Commission 
wheie  such  information  can  be  obtained. 

Commissioner  Prouty.  You  say  it  is  not  reasonably  possible  for  j^ou 
to  give  the  number  of  cars  transported  from  Chicago.  I  suppose  you 
may  give  the-  number  of  cars  transported  from  Buffalo? 

Mr.  Guilford.  We  could  give  the  number  we  transported  from 
Buffalo,  if  that  is  what  is  desired,  over  our  own  road. 

Commissioner  Prouty.  That  is  what  is  desired,  of  course, 

Mr.  Guilford.  Very  well.  Allow  me  to  ask,  would  that  include 
everything  passing  through  Buffalo? 

Commissioner  Prouty.  We  should  prefer  to  have  that  seperated 
into  two  classes — the  ex-lake  grain  and  the  all-rail  grain. 

Mr.  Guilford.  From  Buffalo  to  New  York? 

Commissioner  Prouty.  From  Buffalo  to  New  York.  Can  you  give 
that  information  now? 

Mr.  Guilford.  I  can  not  do  it  now,  but  I  could  let  you  have  it, 
say- 


Commissioner  Prouty.  Please  mail  that  to  us  at  Washington. 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  Do  you  make  one  rate  when  this  grain  is 
for  export  and  another  rate  when  it  is  for  domestic  consumption? 

Mr.  Guilford.  Not  from  ]3oints  on  our  road.  We  do  not  make 
them.     Such  rates  are  made  in  the  West. 

Commissioner  Prouty.  That  is  to  say,  your  rate  from  Buffalo  to 
New  York 

Mr.  Guilford,  Is  the  same,  whether  it  is  for  export  or  for  domestic 
consumption. 

Commissioner  Prouty.  You  do,  however,  transport  grain  on  a  dif- 
ferent rate  when  it  is  for  export  than  when  it  is  for  domestic  con- 
sumption? 
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Mr.  Guilford.  When  it  is  so  coiiti-acted  in  the  West;  j-es,  sir. 

Commissioner  Prouty.  Can  you  tell  now  how  nniny  cars  of  fji-ain — 
wheat — how  many  ears  of  wlieat  yon  have  transported  from  lUiffalo 
on  an  export  rate? 

Mr.  Guilford.  That  would  be  tlirouuh  grain  from  beyond  IJnffalo? 

Commissioner  Prouty.  Necessarily,  because  you  have  no  export 
rate  on  ex-lake  grain. 

Mr.  Guilford.  No,  sir;  I  could  not  tell  >()U  lliat  now.  This  is  for 
this  period  of  four  monthsy 

Commissioner  Prouty.  Yes,  sir;  for  the  four  months  of  June,  July, 
August,  and  September. 

Mr.  Guilford.  Yes,  sir. 

Commissioner  Prouty.  Is  it  your  understanding  that  the  rate  on 
wheat — the  published  rate  on  wheat — from  Chicago  and  Western  points 
to  New  York  has  been  maintained  during  those  four  mouths? 

Mr.  Guilford.  You  speak  of  the  understanding,  Mr.  Commissioner? 

Commissioner  Prouty.  I  do  not  speak  of  any  understanding  now 
that  you  have  had  with  somebody  else;  I  speak  of  the  understanding 
you  have. 

Mr.  Guilford.  Yes.  You  do  not  ask  for  personal  knowledge,  which 
I  can  not  give  you. 

Commissioner  Prouty.  No,  sir. 

Mr.  Guilford.  My  general  impression  is  that  the  rates  on  domestic 
traffic  have  been  well  maintained  and  that  on  export  traftic  they  have 
not. 

Commissioner  Prouty.  You  refer  now  to  grain? 

Mr.  Guilford.  Yes,  sir;  grain. 

Commissioner  Prouty.  How  has  it  been  with  the  rates  on  flour? 

Mr.  Guilford.  1  do  not  know  of  any  variation  in  Hour  rates  when  it 
would  be  export.  I  say  I  have  no  knowledgeof  these  facts,  no  jiersonal 
knowledge,  l3ut  I  know  in  a  general  way  that  the  competition  on  export 
business  is  very  violent  as  between  the  ports  as  well  as  between  rail- 
roads, and  1  have  a  rather  pessimistic  state  of  mind  against  the  main- 
tenance of  export  rates  always,  so  I  give  you  my  impression.  It  may 
be  true  and  it  may  not. 

Commissioner  Prouty.  I  was  about  to  ask  you  why  there  is  likely 
to  have  been  a  departure  from  tlie  published  rate  on  export  traffic  and 
not  on  domestic  traffic.  What  are  the  conditions  which  seem  to  induce 
it  in  one  case  and  not  the  other?     Is  it  this  coni])etition  you  speak  of? 

Mr.  Guilford.  Yes,  sir;  there  is  a  sort  of  unwritten  law  or  i)rinciple 
that  the  through  rates  ought  to  be  the  same  from  a  througli  point  in 
the  West  to  a  given  ])<)int  in  Europe  by  any  gateway,  an<l  when  the 
differential  rates  by  Baltimore  were  established  some  years  ago,  a 
powerful  reason  or  factor  in  the  establishnient  of  that  differential  was 
that  the  ocean  rates  from  Baltimore  were  higher  and  that  this  differ- 
ential was  needed  in  order  to  make  the  through  cost  the  same  by  way 
of  I>altimore  as  by  way  of  New  York,  and  that  feeling  prevails,  I  think 
generally,  that  the  through  rates  ought  to  be  the  same,  so  that  when 
somebody  quotes  a  through  rate  by  one  of  the  ])orts  that  is  less  than 
the  sum  of  the  inland  and  ocean  rates  by  the  other  ports,  it  is  a  very 
strong  temptation  for  the  roads  leading  to  those  other  ports  to  make 
the  same  through  rate.  In  order  to  do  that,  if  it  can  not  get  the  steam- 
shij)  company  to  reduce  its  rate,  they  have  to  shrink  their  inlaiul  rate. 

Commissioner  Pkouty.  Why  should  not  that  ai»i»ly  to  reduce  the 
rate  on  Hour  as  well  as  on  wheat? 
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Mr.  Guilford.  I  presume  it  does  to  a  considerable  extent  with  all 
export  business  of  any  volume. 

Commissioner  Prouty.  By  about  how  much,  is  it  your  impression, 
the  export  rate  on  wheat  has  been  departed  from  ? 

Mr.  Guilford.  I  could  not  give  any  opinion  that  would  be  of  value 
at  all.     I  do  not  know. 

Commissioner  Prouty.  Mr.  Guilford,  my  attention  has  been  called 
several  times  to  a  i)ublication  in  Chicago  which  gives  from  day  to  day 
what  is  known  as  the  agreed  rate  out  there  on  grain  for  export  which 
is  usually  considerably  below  the  published  rate.  Do  you  know  any- 
thing about  what  that  agreed  rate  means,  what  it  isl 

Mr.  Guilford.  My  understanding  is  that  the  traffic  officials  of  a 
number  of  our  Western  connections  had  an  understanding  among  each 
other  that  they  would  limit  the  cutting  of  export  rates,  and  I  do  not 
think  tliey  issued  any  tariff'  at  this  reduced  rate  that  was  agreed  upon, 
but  I  understand  the  business  has  been  carried  at  that  rate. 

Commissioner  Prouty.  That  is  to  say,  that  some  rate  was  agreed 
upon  between  them  at  which  the  business  was  to  be  carried,  and  at 
which  it  was  carried  and  that  was  less  than  the  tariff' rate? 

Mr.  Guilford.  That  is  my  understanding. 

Commissioner  Prouty.  Have  you  any  personal  knowledge  of  that! 

Mr,  Guilford,  I  have  no  personal  knowledge  of  it;  no.  I  am  quite 
sure  of  it,  however. 

Commissioner  Prouty.  You  do  not  know  what  that  rate  has  been  in 
cents,  or  do  you? 

Mr.  Guilford.  No;  I  do  not  know  what  the  agreement  was,  I  was 
not  a  party  to  it,  and  was  not  advised  of  it  at  the  time. 

Commissioner  Prouty.  Do  you  think  that  agreement  applied  to  flour 
as  well  as  wheat? 

Mr.  Guilford.  No;  I  believe  it  only  applied  to  grain,  but  I  am  not 
certain  about  it. 

Commissioner  Prouty.  Do  you  think  that  question  affected  inter- 
mediate points  in  any  way? 

Mr.  Guilford,  No;  I  think  it  was  only  on  export  business. 

Commissioner  Prouty.  Would  itapply  to  intermediate  points  which 
had  grain  for  export? 

Mr,  Guilford.  Points  intermediate  from  Chicago?  That  I  do  not 
know.  I  feel  that  I  am  apt  to  do  an  injustice  in  giving  conjectures 
and  hazards  to  our  Western  connections  whom  you  will  ask  when 
you  go  there  to  tell  this  story,  for  I  am  at  sea  about  it  a  good  deal  and 
only  giving  impressions  and  conjectures. 

Commissioner  Prouty.  Yes,  sir;  but  the  trouble  is  when  we  go  out 
West,  why  they  say  that  that  business  is  all  handled  here  at  the  seaboard 
and  they  do  not  know  anything  about  it,  and  so  we  thought  we  should 
begin  here  and  find  out  what  you  gentlemen  of  the  seaboard  know 
about  what  is  going  on  at  Chicago.  You  say  you  have  no  personal 
knowledge  and  you  are  not  a  party  to  that  agreement?  Your  road  is 
hot  a  party  to  that  agreement? 

Mr.  Guilford.  No,  sir. 

Commissioner  Prouty.  And  you  do  not  know  how  such  an  arrange- 
ment would  affect  points  like  Detroit  or  Indianapolis? 

Mr.  Guilford.  I  only  have  a  general  understanding  that  there  is 
some  agreement,  and  that  it  is  less  than  the  tariff' rate. 

Commissioner  Prouty.  Do  you  know  whether  the  export  rate  is 
ai)plied  to  milling  in  transit?  Are  millers  allowed  to  mill  in  transit  on 
the  export  rate  ? 
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Mr.  Guilford.  I  do  not  kuow. 

Commissioner  Pkouty.  1  have  often  inquired,  Mr.  Guilford,  and 
inquire  now,  what  the  reason  is  why  this  rate  which  you  gentlemen  all 
agreed  upon  can  not  just  as  well  be  published  as  an  export  rate? 

Mr.  Guilford.  I  do  not  know  why. 

Commissioner  Pkoutv.  Is  it  by  reason  of  its  etfect  on  intermediate 
tarift's,  in  your  judgment,  or  have  not  you  any  knowledge  so  that  you 
"would  not  want  to  express  an  opinion? 

Mr.  Guilford.  I  do  not  think  it  is  because  it  is  an  export  tariff;  tliat 
objection  would  apply  to  any  lower  tariff.  For  example,  a  road  wanting 
to  make  a  lower  rate  out  of  Chicago  and  not  to  extend  that  low  rate  to 
intermediate  points,  or  not  necessarily  intermediate,  but  surrounding- 
territory,  whose  rates  are  based  on  Chicago.  They  would  rather  do  it 
by  secret  arrangements  than  by  an  open  tariff,  because  then  they  could 
perhaps  maintain  their  rates  on  the  surrounding  territory  where  the 
competition  was  not  so  great.     That  I  imagine  to  be  the  reason. 

The  witness  was  excused. 

W.  H.  Joyce,  recalled. 

Commissioner  Prouty.  You  are  the  traffic  manager  of  the  Pennsyl- 
vania Kailroad? 

Mr.  Joyce.  Yes,  sir. 

Commissioner  Prouty.  How  extensive  are  your  duties  in  connection 
with  that  railroad? 

Mr.  Joyce.  My  duties  extend  over  the  traffic  that  originates  on  the 
system  east  of  Pittsburg  and  east  and  south  of  Buffalo  and  south  of 
Sodus  Bay,  New  York,  and  west,  of  course,  of  Xew  York. 

Conunissioner  Prouty.  With  reference  to  Chicago,  you  are  in  much 
the  same  unfortunate  situation  that  31  r.  Guilford  is? 

Mr.  Joyce.  Exactly  the  same. 

Commissioner  Prouty.  Have  you  anything  to  do  with  the  rates  on 
the  Pennsylvania  lines  west  of  Pittsburg  t 

Mr.  Joyce.  No,  sir;  that  is,  not  on  trallic  originating  on  their  lines 
or  coming  to  us  from  other  lines. 

Commissioner  Prouty.  Have  you  to  do  with  through  traffic  from 
Chicago  which  originates  at  Chicago? 

Mr.  Joyce.  No,  sir. 

Commissioner  Prouty.  Do  you  know  anything  about  the  arrange- 
ment which  exists  between  your  lines  east  of  Chicago  and  your  western 
connections  that  through  rates  are  made  from  points  west  of  Chicago? 

Mr.  Joyce.  Not  necessarily. 

Commissioner  Prouty.  Do  you  remember  what  the  published  rate 
on  wheat  is  IVom  the  lMississii)i)i  liiver  to  New  York? 

Mr.  Joyt;e.  My  imj)ression  ol'  that  is  that  it  is  110  i)er  cent  of  the 
Chicago  rate. 

Commissioner  Prouty.  And  what  is  the  Chicago  rate? 

Mr.  Joyce.  The  Chicago  rate  is  10  cents. 

Commissioner  Prouty.  That  is  the  rate  for  domestic:' 

Mr.  Joyce.  Tliat  is  the  rate  for  exi)ort;  11. \  cents  lor  donu'stic.  May 
I  look  a  moment? 

Comnnssioner  Proi'J'Y.  Certainly. 

Mr.  Joyce  (after  referring  to  memorandum.)  I  Ihink  that  would 
make  the  rate  from  the  Mississippi  River  today  on  a  IG-cent  rate  about 
18i  cents  a  Imndied. 

Commissioner  Pijouty.  Now,  do  you  know  what  part  of  the  through 
rate  the  Pennsylvania  lines  east  of  Chicago  would  receive? 
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Mr.  Joyce.  My  impression  is  it  is  78  per  cent. 

Commissiouer  Prouty.  You  have  given  the  present  rate,  Mr.  Joyce? 

Mr.  Joyce.  Yes,  sir. 

Commissioner  Prouty.  And  you  have  given  your  proportion  as  to 
the  present  rate  or  any  other  rate  from  the  Mississippi  Klver? 

Mr.  Joyce.  Yes,  sir;  no — may  I  interrupt  you — but  I  am  reasonably 
sure  that  these  figures  are  right. 

Commissioner  Prouty.  What  has  been  the  rate  during  the  summer 
from  Chicago  on  wheat  for  export? 

Mr.  Joyce.  On  April  1, 1901,  it  was  IG  cents;  then  on  June  1  it  was 
13^  cents. 

Commissioner  Prouty.  Can  you  state  how  much  wheat  the  Penn- 
sylvania lines  have  carried  from  Chicago  to  New  York  during  those 
four  months  or  six  months? 

Mr.  Joyce.  Well,  I  have  not  got  those  figures  with  me,  but  I  could 
prepare  them  for  you  very  readily. 

Commissioner  Prouty.  I  wish  you  would  prepare  and  send  to  us  at 
Washington  a  statement  showing  the  number  of  carloads  of  wheat  that 
you  carried  into  New  York  during  the  months  of  June,  July,  August, 
and  September,  1901,  showing  what  proportion  of  it  came  from  Chicago, 
and  we  should  also  like  to  know  what  proportion  of  it  was  export  and 
what  proportion  of  it  was  domestic.  Can  you  state,  Mr.  Joyce,  whether 
during  those  four  months  you  have  carried  any  wheat  from  Chicago  to 
New  York? 

Mr.  Joyce.  That  is  as  to  wheat? 

Commissioner  Prouty.  As  to  wheat. 

Mr.  Joyce.  My  statement  shows  here  from  April  1  to  September  30, 
this  year,  we  have  carried  of  wheat  from  all  Western  points  to  New 
York,  225,700  bushels.  Now,  whether  that  is  from  Chicago  or  not,  I 
do  not  know. 

Commissioner  Prouty.  Would  you  be  able  to  tell  without  too  much 
trouble? 

Mr.  Joyce.  Y^es,  sir;  we  can  get  you  anything  you  want  to  know. 

Commissioner  Prouty.  I  wish  you  would  tell  us  how  much  of  that 
was  carried  from  Chicago,  and  how  much  from  other  points. 

Mr.  Joyce.  I  can  not  tell  you  at  this  moment. 

Commissioner  Prouty\  No;  I  understand  that.  Y"ou  will  send  us 
this  inforniatu>n  so  we  will  have  it  before  we  go  to  Chicago.  Get  it  to 
us  by  Saturday  of  next  week,  and  it  will  be  in  time. 

Mr.  Joyce.  Oh,  yes,  sir;  1  think  we  can  do  that  in  time. 

Commissioner  Prouty.  Do  you  i^articipate  in  any  through  export 
rate  on  wheat? 

Mr.  Joyce.  Yes,  sir. 

Commissioner  Prouty.  From  what  points? 

Mr.  Joyce.  There  is  a  basis  of  rates  on  export  wheat  from  Chicago 
which  I  think  also  applied  from  the  points  which  take  the  Chicago 
basis. 

Commissioner  Prouty.  And  what  is  the  basis  of  the  export  rate? 

Mr.  Joyce.  It  is  16  cents  to  day  from  Chicago  to  New  York. 

Commissioner  Prouty.  About  what  has  been  that  basis  during  the 
four  months  referred  to? 

Mr.  Joyce.  It  has  varied.  Upon  another  occasion  it  was  13i  cents  j 
I)rior  to  the  present  of  16i  it  was  13 J,  and  prior  to  that  16. 

Commissioner  Prouty.  Y^ou  are  referring  to  the  published  rate? 

Mr.  Joyce.  Y^es,  sir. 
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Commissioner  Pkoitty.  Is  it  your  understanding-  that  wbeat  has 
been  actually  transported  from  Chicago  at  the  published  rate  during 
the  last  summer? 

Mr.  Joyce.  I  doubt  it. 

Commissioner  Prouty.  At  about  what  rate  has  it  been  carried? 

Mr.  Joyce.  I  can  not  say  definitely.  1  can  only  give  you  ray  impres- 
sion.    I  think  somewhere  about  13  or  14  cents,  possibly. 

Commissioner  Prouty.  About  what  would  that  be  to  Philadelphia? 

Mr.  Joyce.  To  Philadelphia  it  is  1  cent  less. 

Commissioner  Prouty.  And  to  Baltimore? 

Mr.  Joyce.  And  to  Baltimore  Ih  cents  less. 

Commissioner  Prouty.  So  about  what  has  been  the  rate  to  Balti- 
more this  summer? 

Mr.  Joyce.  Well,  on  the  basis  of  13  cents  it  Avould  make  Hi  cents 
to  Baltimore. 

Commissioner  Prouty.  I  have  seen  somewhei'e  a  statement  that 
■wheat  had  been  carried  to  Baltimore  this  summer  for  Di  cents  for 
export. 

Mr.  Joyce.  It  did  not  go  by  our  line,  sir. 

Commissioner  Prouty.  A  statement  introduced  by  Mr.  Brown  shows 
that  a  very  large  quantity  of  wheat  was  taken  to  Baltimore  during  the 
months  of  June,  July,  and  August — we  are  talking  about  export  grain 
now. 

Mr.  Joyce.  Yes,  sir;  altogether. 

Commissioner  Prouty.  Can  you  state  by  what  line  that  went, 
whether  by  the  Pennsylvania  or  the  Baltimore  and  Ohio? 

Mr.  Joyce.  I  think,  if  I  may  correct  what  I  said  before,  my  answer 
was  that  the  export  wheat  probably  went  at  13  cents;  that  is  the  basis 
of  New  York.  I  would  like  to  qualify  that  and  say  that  it  Avent  at  a 
lower  rate  than  that  for  a  part  of  that  period.  Now,  I  am  only  giving 
my  impression.     I  am  not  responsible  for  these  tariffs. 

Commissioner  Prouty.  What  do  you  think  was  about  the  lower  rate? 

Mr.  Joyce.  I  should  say  11  cents  to  New  York  would  be  the  lowest 
basis,  and  that  Avould  make  dh  to  Baltimore. 

Commissioner  Prouty.  My  information  had  been  that  the  Baltimore 
rate  on  wheat  had  been  as  low  as  9.]. 

Mr.  Joyce.  I  believe  that  to  be  true. 

Commissioner  Prouty.  Do  you  know  in  what  part  of  the  West  that 
"wheat  was  grown  that  went  to  Baltimore? 

Mr.  Joyce.  I  should  say  it  was  from  that  section  that  is  tributary  to 
Chicago;  that  is,  beyoiul  it,  passes  through  it,  Chicago  junction  points 
or  corresponding  points.  ♦ 

Commissioner  Prouty.  So  it  mostly  went  to  Chicago  or  Chicago 
junction  points? 

Mr.  Joyce.  I  should  say  so;  yes,  sir. 

Commissioner  Prouty.  You  have  heard  .Mr.  Cniiford's  testimony  in 
reference  to  what  is  known  as  the  agreed  rate,  which  seems  to  be  agreed 
upon  by  the  western  lines.     Have  you  any  knowledge  as  to  that? 

Mr.  Joyce.  I  have  no  actual  knowledge  except  what  comes  to  me  and 
I  ])ick  u]>,  etc.,  and  that  corres[)onds  with  the  ligures  I  gave  you  Just 
now. 

Commissioner  Pijouty.  What  do  you  understand  the  reason  to  be 
why  the  rate  may  not  In-,  a  published  rate  ?  Is  it  a  rate  that  varies  from 
day  to  day  so  that  it  can  not  be  pnblished  for  that  reason? 

Mr.  Joy(;p:.  Well,  I  think  (he  grain  business  is  such  a  varying  one 
that  the  facilities  for  changing   rates  are  not   oltcn  as  (piick  as  the 
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market  couditious  require,  but  on  the  other  haud  I  do  not  think  that 
these  rates  have  changed  more  than  three  or  tour  times  this  year.  I 
believe  the  real  object  of  it  is  to  escape  the  pressure  for  reduction  on 
other  rates  from  other  sections  where  the  same  conditions  do  not  apply 
as  this  water  competition  affecting  the  export  of  grain. 

Commissioner  Prouty.  How  is  it  with  reference  to  iutermediate 
points'? 

Mr.  Joyce.  I  do  not  understand  that  it  applies  to  intermediate 
points. 

Commissioner  Prouty.  You  do  not  understand  that  the  agreed  rate 
applied  to  them! 

Mr.  Joyce.  No,  sir. 

Commissioner  Prouty.  Take  Detroit.  Do  you  know  what  jier  cent 
of  the  Chicago  rate  the  Detroit  rate  is?     Do  you  remember  that? 

Mr.  Joyce.  No;  I  think  it  is  something  like  70  or  TU  per  cent. 

Commissioner  Prouty.  Taking  Indianapolis,  which  is  on  your  line, 
I  believe*? 

Mr.  Joyce.  Yes,  sir. 

Commissioner  Prouty.  What  percentage  does  Indianapolis  take — 
93  per  cent,  is  it  not? 

Mr.  Joyce.  It  is  quite  likely  that  is  it.     I  really  fail  to  remember. 

Commissioner  Prouty.  Now,  when  you  reduce  the  grain  rate  from 
Chicago  to  an  agreed  basis  of  9.}  cents  to  Baltimore,  would  the  rate 
from  Indianapolis  be  correspondingly  reduced? 

Mr.  Joyce.  I  do  not  understand  that  it  would  be. 

Commissioner  Prouty.  But  it  applies  simply  to  Chicago? 

Mr.  Joyce.  To  grain  passing  through  Chicago. 

Commissioner  Prouty.  What  have  you  to  say  with  reference  to  flour 
rates  during  this  same  period,  Mr.  Joyce?  Have  those  rates  been 
maintained? 

Mr.  Joyce.  I  really  do  not  know  anything  about  the  flour  rates. 
They  are  all  in  the  hands  of  our  western  officials.  I  do  not  have  that 
knowledge  of  the  flour  business  which  I  have  volunteered  here  to  give 
about  the  grain. 

Commissioner  Prouty.  Do  you  know  whether  those  rates  are  usually 
rates  to  New  York  or  rates  to  some  foreign  destination? 

Mr.  Joyce.  Oh,  they  are  all  sorts  of  rates;  rates  local  and  rates 
through. 

Commissioner  Prouty.  Is  that  true  of  grain? 

Mr.  Joyce.  No;  my  understanding  is  that  there  is  considerable  grain 
carried  on  through  bills  of  lading,  but  we  do  not  care  to  carry  a  pound 
of  grain  on  through  bills  of  lading  on  our  lines. 

Commissioner  Prouty.  Is  your  line  interested  in  any  steamship)  line 
between  here  and  European  ports? 

Mr.  Joyce.  We  own  $500,000  in  the  bonds  of  the  International  Steam- 
ship Company  and  to  that  extent  only  we  have  a  financial  interest. 

Commissioner  Prouty.  So  that  you  do  not  manage  or  control  in  any 
way  ? 

Mr.  Joyce.  No,  sir. 

Commissioner  Prouty.  Do  you  know  anything  about  the  market 
conditions  abroad  this  last  summer? 

Mr.  Joyce.  I  should  say  that  there  had  been  no  market  conditions 
the  past  summer,  Mr.  Commissioner.  The  wheat  business  and  flour 
business  is  in  an  entirely  abnormal  state.  We  see  that  by  our  own 
figures  we  have  not  carried — our  whole  lake  ruovement  this  year  to 
both  Baltimore  and  Philadelphia,  as  well  as  New  York,  has  not 
amounted  to  over  000,000  bushels. 
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Commissioner  Pkouty.  Of  wheat? 

Mr.  Joyce,  (iraiu  of  all  kinds;  686,000  bushels  altogether  is  our 
whole  movement  of  grain  for  this  present  season  just  closing. 

Commissioner  Pbouty.  From  what  point  do  you  move  tliat  grain  on 
the  lakes  ? 

Mr.  Joyce.  That  comes  to  us  from  the  lakes  at  Erie. 

Commissioner  Prouty.  And  you  move  it  to  what  point — New  York 
or  Philadelphia? 

Mr.  Joyce.  To  Philadelphia  and  Pialtimore  almost  exclusively.  We 
carry  very  little  grain  to  New  York.  In  fact,  1  may  say— well,  we  did 
just  have  16,000  bushels  to  New  York. 

Commissioner  Prouty.  Do  you  make  any  distinction  on  the  lake 
grain  between  a  large  lot  and  a  small  lot? 

Mr.  Joyce.  No,  sir. 

Commissioner  Prouty.  AVhat  is  the  tariff  from  Erie  to  Philadelphia 
a  bushel  on  wheat? 

Mr.  Joyce.  I  think  it  is  4|  cents. 

Commissioner  Prouty.  What  has  it  been  during  the  summer,  or 
how  does  it  compare  with  the  rates  from  Buffalo  to  New  York  ? 

Mr.  Joyce.  It  is  the  same  as  from  Buffalo  to  New  York. 

Commissioner  Prouty.  And  the  rate  from  Erie  to  Baltimore  the 
same  as  from  Buffalo  to  New  York  ? 

Mr.  Joyce.  Yes,  sir;  4i  cents  to  all  ports  from  Buffalo. 

Commissioner  Prouty,  What  has  it  been  during  the  summer? 

Mr.  Joyce.  It  has  been  as  low  as  3J  cents,  then  4,  then  3f,  and 
finally  44. 

Commissioner  Prouty.  Have  all  ex-lake  rates  been  maintained  this 
summer? 

Mr.  Joyce.  Absolutely. 

The  witness  was  excused. 

B.  D.  Caldwell,  being  duly  sworn,  testified  as  follows  : 

Commissioner  Prouty.  W^ith  what  railroad  are  you  connected,  Mr. 
Caldwell  ? 

Mr.  Caldwell.  The  Delaware,  Lackawanna  and  Western. 

Commissioner  Prouty.  You  are  the  traftic  manager? 

Mr.  Caldwell.  I  am  the  traftic  manager;  yes,  sir. 

Commissioner  Prouty.  What  is  the  western  terminus? 

Mr.  Caldwell.  Buffalo. 

Commissioner  Prouty.  In  connection  with  what  lines  west  of 
Buffalo  do  you  operate  ? 

Mr.  Caldwell.  With  all  lines  reaching  the  Niagara  frontier  from 
the  west.     Shall  I  name  them  ? 

Commissioner  Proi:ty.  No;  you  need  not  do  that.  What  voice  has 
your  road  in  the  making  of  rates  from  Chicago  to  New  York  ? 

Mr.  Caldwell.  LTnder  the  plan  or  method  in  effect  we  have  no 
voice.  Those  rates  are  made  in  council  as  between  the  tiaHic  managers 
of  the  central  lines. 

Commissioner  Prouty.  Who  has  anthority  to  mak(»  the  grain  rate 
from  western  points  to  New  York  over  your  line? 

Mr.  Caldwell.  Those  roads  do;  tliey  make,  alter,  amend,  and 
change  the  rates  from  tinu'  to  time  in  theiiown  councils  without  giving 
the  trafhc  managers  of  the  trunk  lines  any  voice. 

Commissioner  Prouty.  And  whatever  rate  tliey  niake  you  stand  by? 

j\Ir.  Caldwell.  Unless  we  elect  to  drop  out  of  the  business  on 
account  of  its  being  unprofitable  or  Cor  any  other  reason. 
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Commissioner  Prouty.  Do  tliey  liaA^e  autliority  to  make  over  your 
lines  a  rate  other  than  the  published  rates? 

Mr.  Caldwell.  I  think  I  can  answer  that  yes,  inasmuch  as  the  whole 
matter  is  in  their  hands. 

Commissioner  Prouty.  If  they  make  a  rate  and  publish  that  rate 
you  are  asked  to  concur  in  it,  are  you  not? 

Mr.  Caldwell.  'No,  sir ;  we  are  not.  Under  the  present  plan  they 
proceed  and  make  the  rates  and  put  them  in  effect. 

Commissioner  Prouty.  Do  you  file  a  concurrence  with  the  Interstate 
Commerce  Commission  at  Washington'? 

Mr.  Caldwell.  I  can  not  say  exactly  as  to  that.  Yes ;  I  think  we  do. 
1  think  that  is  the  present  plan  of  all  joint  tariff's,  but  that  is  perfunc- 
tory as  far  as  our  company  is  concerned. 

Commissioner  Prouty.  There  is  no  general  authority  on  file  with 
us  which  gives  them  a  right  to  make  a  rate  over  your  road  without 
your  concurrence? 

Mr.  Caldwell.  I  can  not  say  as  to  that.     I  presume  not. 

Commissioner  Prouty.  But  in  actual  practice  you  allow  them  to 
make  the  rate  and  you  accept  whatever  rate  they  make'? 

Mr.  Caldwell.  Yes,  sir. 

Commissioner  Prouty.  Now,  suppose  they  agreed,  as  the  testimony 
in  this  case  tends  to  show  they  sometimes  do,-  on  a  rate  other  than  the 
published  rate,  are  you  notified  as  to  what  that  rate  is? 

Mr.  Caldwell.  Kot  officially.  We  are  kept  advised  about  this — I 
am  kept  advised  in  a  general  way  by  our  Western  representatives.  We 
have  a  representative  in  Chicago,  who  keeps  me  advised  in  a  general 
way  of  the  action  taken  by  the  Central  Traffic  Association  or  central 
freight  lines. 

Commissioner  Prouty.  Are  you  interested  in  business  to  any  other 
port  than  New  York? 

Mr.  Caldwell.  Yes,  sir;  we  have  an  interest  in  Philadelphia  and 
Boston. 

Commissioner  Prouty.  Mr.  Joyce  has  stated  that  the  published 
export  rate  from  Chicago  to  New  York  during  most  of  this  summer  has 
been  13 J  cents.     Is  that  your  recollection  of  it? 

Mr.  Caldwell.  Well,  I  can  not  say  definitely  as  to  that — as  to  the 
ISi-cent  basis  being  a  published  rate. 

Commissioner  Prouty.  Can  you  state,  Mr.  Caldwell,  what  the  actual 
rates  have  been?  You  say  you  have  no  oificial  information  about  it. 
Give  the  Commission  such  information  as  you  have. 

Mr.  Caldwell.  Well,  I  am  not  prepared  to  give  you  accurately  and 
in  any  sense  first  hand  what  the  actual  rates  have  been.  My  answer 
would  be  in  a  general  way  the  same  as  Mr.  Guilford's,  namely,  that  I 
understand  there  have  been  some  fluctuations  in  these  rates  and  some 
rates  used  less  than  the  regular  published  tariff  rates. 

Commissioner  Prouty.  Now,  when  a  rate  less  than  the  tariff"  rate 
has  been  agreed  upon  by  these  lines  from  Chicago,  do  you  understand 
that  that  rate  is  adhered  to? 

Mr.  Caldwell.  Well,  it  is  a  pretty  hard  question  for  us  at  this  end, 
who  have  no  responsibility  in  the  making  and  maintaining  of  these 
rates,  to  give  you  accurate  information  about  them.  1  think  you  will 
appreciate  that.  I  think  it  would  be  perfectly  proper  for  me  to  say 
that  I  appreciate  that  these  lines  are  in  constant  difficulty  in  the  mat- 
ter of  maintenance  of  rates  of  that  kind,  but  that  is  about  as  far  as 
I  would  be  iu  a  position  to  go. 
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Commissioner  Proitty.  Has  your  line  during' the  mouths  of  April, 
June,  July,  and  September  participated  to  any  considerable  extent  in 
the  movement  of  wheat  and  Hour  from  Chicago  to  New  York? 

Mr.  Caldwell.  In  all-rail  gram,  very  little.  During  that  period 
we  have  been  just  about  as  nearly  as  we  could  out  of  the  traffic. 

Commissioner  Prouty.  Carried  from  Bulfalo  to  New  York? 

Mr.  Caldwell.  We  have  participated  in  the  carriage  of  that  and 
East  business;  that  is,  the  business  coming  to  Buffalo  by  lake. 

Commissioner  Prouty.  What  do  you  know  of  the  maintenance  of 
the  flour  rates  during  the  same  period  ? 

Mr.  Caldwell.  My  knowledge  with  respect  of  Hour  is  equally  indef- 
inite as  to  grain,  except  that  my  understanding  has  been  that  there 
have  been  corresponding  difficulties  with  respect  to  the  maintenance 
of  the  flour  rate.     I  refer  more  particularly  to  the  export. 

Commissioner  Prouty.  Is  it  your  understanding  that  there  have 
been  the  same  departures  from  the  flour  rates  as  from  the  grain  rates, 
and  to  the  same  extent? 

Mr.  Caldwell.  I  should  say,  perhaps  no.  I  am  not  sure  whether 
there  have  been  equal — whether  the  troubles  in  the  maintenance  of  the 
flour  rates  have  been  equal  to  those  on  grain  rates;  but,  as  I  say,  my 
general  impression  is  that  there  has  been  difficulty  in  the  maintenance 
of  flour  rates. 

Commissioner  Prouty.  Is  it  your  understanding  that  there  has  been 
an  agreed  flour  rate  which  has  been  less  than  the  flour  rate? 

Mr.  Caldwell.  My  impression  is  that  there  was  not.  I  do  not  speak 
accurately  on  that. 

Commissioner  Prouty.  Ho  that  the  troubles  as  to  flour  have  not 
become  (piite  as  acute,  or  have  not  necessitated  (piite  the  same  remedy 
that  the  difficulties  in  reference  to  wheat  have? 

Mr.  Caldwell.  That  is  my  impression  merely.  I  am  not  sure 
about  it. 

Commissioner  Prouty.  I  do  not  understand  you  as  stating  any 
actual  knowledge.  At  the  same  time  you  would  not  intend  to^  occupy 
the  position  of  traffic  manager  of  your  line  without  knowing  something 
about  the  rates  that  you  were  receiving  if  you  transi)orted  this  business? 

Mr.  Caldwell.  No,  sir;  you  are  right  about  that. 

Commissioner  Prouty.  Nor  without  knowing  if  the  rates  were  good 
enough  so  that  you  cared  about  it? 

Mr.  Caldwell.  That  is  right.  That  latter  is  something  we  are  very 
much  interested  in  and  it  is  our  business  to  keep  i)osted  about  it. 

Commissioner  Prouty.  And  I  should  infer  that  they  had  not  been 
good  enough  that  you  cared  about  participating  in  the  business. 

Mr.  Caldwell.  Well,  there  have  been  some  other  reasons,  but  that, 

thiidi,  may  be  accepted  and  be  proi)er  to  answer  in  the  affirmative. 

Witness  excused. 

Charles  S.  Wight,  being  duly  sworn,  testified  sis  follows: 

Commissioner  Prouty.  You  may  state  your  ol1i(;ial  title,  i\Ir.  Wight. 

Mr.  Wight.  Manager  freight  trallic,  P>altimore  and  Ohio  Railroad. 

Commissioner  I'routy.  The  l>altin)ore  and  Ohio  extends  between 
what  points? 

Mr.  Wight.  It  extends  from  Chicago  to  Philadelphia  by  way  of. 
Baltimore. 

Commissioner  Prouty.  Vou  reach  Philadelphia  from  Chicago,  and 
you  also  reach  Baltimore? 

Mr.  Wight.  Yes,  sir. 
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Commissioner  Prouty.  Do  you  reach  New  York  through  your  con- 
nections? 

Mr.  Wight.  Through  our  connections;  yes,  sir. 

Commissioner  Prouty.  Do  you  take  traffic  from  Chicago  to  New 
York  ? 

Mr.  Wight.  Yes,  sir. 

Commissioner  Prouty.    Your  line  reaches  all  the  way  to  Chicago? 

Mr.  Wight.  Yes,  sir. 

Commissioner  Prouty.  So  that  you  have  not  any  western  connec- 
tion which  makes  the  rate  from  Chicago  east? 

Mr.  Wight.  No,  sir. 

Commissioner  Prouty.  Perhaps  you  can  give  us  some  information 
about  those  rates. 

Mr.  Wight.  All  right,  sir;  I  will  try  to. 

Commissioner  Prouty.  1  will  ask  you  in  the  first  place  whether  you 
join  in  a  tbrough  rate — a  joint  route  from  i)oiuts  west  of  Chicago  to 
New  York,  Philadelphia,  and  Baltimore? 

Mr.  Wight.  Yes,  sir;  from  the  Mississipj)i  Eiver. 

Commissioner  Prouty.  Do  you  from  any  other  points? 

Mr.  Wight.  West  of  Chicago? 

Commissioner  Prouty.  West  of  Chicago. 

Mr.  Wight.  No;  except  through  the  Baltimore  and  Ohio  Southwest- 
ern connection,  but  that  does  not  come  by  way  of  Chicago. 

Commissioner  Prouty.  It  has  been  said  that  the  Mississippi  Eiver 
rate  is  110  per  cent  of  the  Chicago  rate.     Is  that  correct! 

Mr.  Wight.  Yes,  sir. 

Commissioner  Prouty.  Does  that  apply  to  all  rates  which  are  made 
from  Chicago  and  the  Mississippi  Kiver? 

Mr.  Wight.  No,  sir;  if  I  understand  your  question. 

Commissioner  Prouty.  There  was  a  time  when  the  Mississippi 
River  rate  was  not  116  per  cent  of  the  Chicago  rate.  Is  that  true  with 
reference  to  any  rates  now? 

Mr.  Wight.  It  has  been  changed  at  times,  yes,  sir;  but  as  a  rule  it 
is  110  per  cent  of  the  Chicago  rate. 

Commissioner  Prouty.  Referring  now  to  grain,  and  more  especially 
the  rate  on  wheat,  what  is  the  relation  between  Chicago  and  the  Mis- 
sissippi River? 

Mr.  Wight.  Well,  as  a  rule  we  make  116  per  cent  of  the  Chicago 
rate  from  the  Mississippi  River. 

Commissioner  Prouty.  What  has  been  the  rate  during  the  summer 
from  the  Mississippi  River  to  New  York  ? 

Mr.  Wight.  I  could  not  tell  you,  except  if  you  mean  simjily  the 
tariff  rate,  which  has  been  116  per  cent  of  the  tariff  froin  Chicago. 

Commissioner  Prouty.  What  has  been  the  tariff  rate  from  Chicago 
to  New  York  or  Baltimore? 

Mr.  Wight.  Now  you  want  the  rate  on  wheat? 

Commissioner  Prouty.  Yes.  sir. 

Mr.  Wight.  The  rate  on  wheat  took  effect  April  22,  1901,  to  Balti- 
more for  ex[)ort  I4i  cents. 

Commissioner  Prouty.  What  was  the  domestic  rate  at  that  time? 

Mr.  Wight.  Fourteen  and  one-half  cents. 

Commissioner  Prouty.  The  same  as  the  exj)ort? 

Mr.  Wight.  That  is  the  tariff  rate. 

Commissioner  Prouty.  I  am  referring  to  the  tariff  rate.  That  was 
from  where — the  Mississippi  River  or  Chicago? 

Mr.  Wight.  That  would  be  116  per  cent  of  14^. 
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Commissioner  Prouty.  Now,  comiiijj  down  through  the  summer,  can 
you  tell  us  what  the  export  rate  Iroiii  Cliica^uo  to  I5altimore  has  been? 

Mr.  Wight.  Taking-  effect  April  l'l',  1901,  the  rate  on  wheat  for 
export  from  Chicago  to  Baltimore  was  14i  cents.  On  June  1,  11)01,  it 
was  lli  cents;  then  there  was  a  cliange  in  the  rate  on  October  21  to  14.^ 
cents. 

Commissioner  Prouty.  So  that  the  lowest  rate  has  been  12  cents — 
the  lowest  tariff  rate? 

3Ir.  Wight.  Yes,  sir. 

Commissioner  Prouty.  Has  that  tariff  rate  been  observed? 

Mr.  Wight.  Xo,  sir;  I  do  not  think  it  has. 

Commissioner  Prouty.  We  have  been  asking  ]Mr.  Guilford  and  Mr. 
Joyce  some  questions  about  what  seems  to  be  called  oat  in  Chicago  the 
agreed  rate;  can  you  tell  us  what  is  meant  by  the  agreed  rate? 

Mr.  Wight.  Well,  the  rate  agreed  to  between  the  various  roads,  all 
rail,  out  of  Chicago  was  9i  cents. 

Commissioner  Prouty.  And  that  is  the  rate  which  had  been  agreed 
upon  by  the  roads  leading  from  Chicago  east;  that  is  the  rate  to  Xew 
York  or  Paltimore? 

Mr.  Wight.  Baltimore;  which  would  make  11  cents  to  New  York. 

Commissioner  Prouty.  Has  that  rate  been  observed  or  has  wheat 
been  carried  under  that? 

Mr.  AVight.  1  will  state  that  as  far  as  our  company  is  concerned, 
yes;  I  think  so  by  the  other  roads. 

Commissioner  Prouty.  Now,  Mr.  Wight,  what  is  the  reason,  if  that 
rate  is  agreed  to  by  all  the  roads  and  is  observed  by  all  the  roads  and 
is  not  changed  from  day  to  day,  that  it  could  not  be  published  ? 

Mr.  Wight.  Well,  I  suppose  the  gentlemen  all  have  their  different 
views  on  that.  As  far  as  our  company  is  concerned,  we  do  not  think 
the  9i-cent  rate  necessary,  but  some  of  the  other  gentlemen  did,  and 
one  reason  was  that  they  were  afraid  that  if  the  rate  was  published  it 
would  affect  the  interior  rates  and  the  domestic  rates. 

Commissioner  Prouty.  And  the  intermediate  rates? 

Mr.  Wight.  The  intermediate,  yes,  sir;  Pittsburg,  Ilarrisburg, 
Cumberland,  and  Washington. 

Commissioner  Prouty.  Uo  those  export  rates  ap])ly  on  intermediate 
tariffs?  Take,  for  instance,  Chicago  and  Indianapolis.  When  you  put 
in  a  published  tariff  export  rate  from  Chicago,  do  you  put  in  a  cor- 
res|»onding  exi)ort  rate  from  Indianapolis? 

]\Ir.  VVi(4HT.  I  could  not  tell  you  about  that  becanse  we  do  not  make 
the  rates  from  Indianaj)olis,  but  I  happen  to  know  that  a  correspond- 
ing rate  is  put  in  from  Peoria  and  St.  Louis.  1  do  not  think  it  is,  as  a 
rule,  i>ut  in  from  intermediate  i)oints. 

Commissioner  Prouty.  And  in  case  of  that  agreed  rate,  it  applies 
only  to  Chicago? 

Mr.  Wkjht.  That  is  graded  all  the  way  through. 

Commissioner  Prouty.  What  do  you  mean  by  "graded?" 

Mr.  Wight.  Put  on  a  certain  percentage  basis  so  mucli  less.  For 
instance,  Toledo  would  take  7S  per  cent  of  the  Chicago  rate,  of  the 
regular  established  i)ercentage. 

Commissioner  i'RouTY.  So  that  when  you  agree  upon  ;i  rate  you 
ap])ly  that  rate  to  the  percentage  teriitory  on  the  same  basis  that  you 
do  the  published  rate? 

Mr.  Wkjht.  We  did  not  in  this  9,]  cents;  no,  sir. 

Commissioner  Prouty.  That  applies  only  to  Chicago? 

Mr.  WiGii'J'.  That  is  the  agreement;  yes,  sir. 
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Commissioner  Prouty.  The  published  rate  from  Chicago  to  New 
York,  the  lowest  published  rate  for  export,  would  be  13^  cents  this 
summer? 

Mr.  Wight.  Thirteen  aud  a  half;  yes,  sir. 

Commissioner  Prouty.  Detroit  ordinarily  takes  a  certain  percent- 
age of  the  rate  ? 

Mr.  Wight.  Yes,  sir;  78  per  cent. 

Commissioner  Prouty.  Can  you  state  without  figuring  what  the 
export  rate  from  Detroit  on  that  basis  would  be! 

Mr.  Wight.  No,  sir;  there  is  no  agreement  on  that  aud  it  is  iiresum- 
ably  owing  to  tlie  fact  that  it  is  unnecessary.  The  grain  traffic  from 
Detroit  proper  amounts  to  very  little.  It  is  not  a  market  for  grain. 
Therefore  the  rate  was  not  necessary'. 

Commissioner  Prouty.  What  have  been  the  rates  on  tlour  this 
summer? 

Mr.  Wight.  From  Chicago  to  Baltimore,  taking  effect  April  22, 1901, 
for  export,  14^  cents;  to  take  effect  June  1,  1901,  12  cents,  and  to  take 
effect  October  1,  1901,  Uh  cents. 

Commissioner  Prouty.  Have  these  rates  been  maintained? 

Mr.  Wight.  1  think  so,  sir;  they  are  so  far  as  our  company  is  con- 
cerned. 

Commissioner  Prouty.  Do  you  carry  flour  abroad  on  a  local  rate  to 
Baltimore,  or  on  a  through  rate  to  some  foreign  port? 

Mr,  Wight.  As  far  as  we  are  concerned  we  use  our  local  rate  and 
add  to  that — that  is,  our  local  export  rate — and  add  to  that  the  best 
ocean  rate  we  can  get,  and  issue  a  through  bill  of  lading  on  that  basis. 

Commissioner  Prouty.  So  that  in  point  of  fact  you  have  received 
the  12  cents? 

Mr.  Wight.  Yes,  sir. 

Commissioner  Prouty.  Do  you  apply  an  exj^ort  rate  to  milling  in 
transit? 

Mr.  Wight.  We  apply  on  milling  in  transit  the  same  rate  we  do  on 
through  flour  by  the  addition  of  1^  cents. 

Commissioner  Prouty'.  Just  explain.  I  do  not  quite  understand 
what  that  means. 

Mr.  WiGHi'.  Say,  for  instance,  when  it  was  14.J  cents,  we  billed  the 
grain  into  the  milling  point  at  the  local  tariff'  rate.  When  the  flour  is 
exported  we  refund  enough  of  the  local  rate  so  that  the  rate  from  the 
originating  point  of  the  grain  to  the  exporting  point  will  be  what  the 
through  rate  wouhi  have  been  on  the  grain  plus  1^  cents. 

Commissioner  Prouty.  Then  you  do  apply  the  export  rate  to  the 
milling  in  transit  with  a  penalty  of  li  cents? 

Mr.  Wight.  Yes,  sir. 

Commissioner  Prouty.  Do  you  apply  this  agreed  rate  on  grain  to 
milling  in  transit? 

Mr.  Wight.  No,  sir. 

Witness  was  excused. 

H.  B.  Chamberlain,  being  duly  sworn,  testified  as  follows: 
Commissioner  Prouty.  What  is  your  official  title? 
Mr.  Chamberlain.  Eastern  freight  traffic  manager  of  the  Erie. 
Commissioner  Prouty.  Do  you  have  anything  to  do  with  east-bound 
rates  from  Chicago? 
Mr.  Chamberlain.  By  our  own  line,  no,  sir. 
Commissioner  Prouty.  Do  you  by  any  other  line? 
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Mr.  Chamberlain.  Except  as  explained  by  Mr.  Caldwell,  we  allow 
our  Xiagara  frontier  eoniiec'tions  to  issue  tariffs,  which  we  concur  in, 
to  the  Commission. 

Commissioner  Prouty.  The  part  of  your  lines  over  which  you  have 
jurisdiction  are  situated  about  like  Mr,  (luilford's  and  Mr.  Caldwell's'? 

Ml'.  Chamberlain.  Perhaj^s  I  can  explain  that  a  little  different  if 
you  will  permit  me.  Our  oroanization  has  lines  east  of  Buffalo  and 
Salamanca  and  lines  west  of  those  points,  so  we  have  an  eastern  freight 
traffic  manager  and  a  western  freight  traffic  manager.  The  western 
freight  traffic  manager,  however,  has  nothing  to  do  with  eastern  traffic 
passing  through  the  gateways  of  the  Niagara  frontier,  but  has  to  do 
entirely  with  the  east-bound  business  via  the  I'^rie's  main  line. 

Commissioner  Prouty.  Who  has,  through  the  frontier,  the  making  of 
these  rates! 

Mr.  CHA31BERLAIN.  Well,  as  I  have  explained,  we  leave  those  rates 
in  the  hands  of  our  western  connections,  such  as  the  Wabash  and  the 
Michigan  Central. 

Commissioner  Prouty.  Whoever  they  are! 

Mr.  Chamberlain.  Yes,  sir;  and  I  would  deal  with  these  in  the 
matter  of  movement  and  concurrence  in  tariffs.  Mr.  Cochran,  our 
western  freight  traffic  manager,  would  look  after  east  bound  business 
by  our  own  rails. 

Commissioner  Prouty.  You  have  heard  the  testimony  of  Mr.  Guil- 
ford, Mr.  Joyce,  Mr.  Caldwell,  and  Mr.  Wight  in  reference  to  grain 
rates  this  past  summer.     What  do  you  say  as  to  their  testimony? 

Mr.  Chamberlain.  I  think  that  they  have  given  you  the  correct 
information. 

Commissioner  Prouty.  Have  you  carried  a  considerable  amount  of 
wheat  to  Kew  York  this  summer! 

Mr.  Chamberlain.  Only  ex  lake. 

Commissioner  Prouty.  Xot  troni  Chicago! 

Mr.  Chamberlain.  No,  sir. 

Commissioner  Prouty'.  What  do  you  say  as  to  the  tlour  rates! 

Mr.  Chamberlain.  Flour  rates  have  been  very  well  maintained;  at 
least  they  have  by  our  lines. 

Commissioner  Prouty.  Do  you  carry  Hour  from  Chicago! 

Mr.  Cha:mberlain.  Yes,  sir;  and  largely  so  by  lake  during  the  sea- 
son of  navigation.  I  have  got  the  at-and-east  rates  if  you  care  for 
them,  but  f  i)resume  they  are  a  nuitter  of  record  with  yon  from  Pulfalo. 

Commissioner  Prouty.  You  say  you  have  tlie  at-and-cast  rates. 
Will  you  give  those  to  us,  please! 

Mr.  Chamberlain.  I  have  it  here  in  statement  form.    Shall  I  read  it! 

Commissioner  Prouty.  Give  it  to  the  stenographer  to  mark. 

(The  same  is  marked  "Exhibit  II — Chamberlain,"  and  annexed 
hereto.) 

Mr.  Chamberlain.  I  will  be  glad  to  give  you  the  number  of  bushels 
we  have  carried  from  Puffalo  from  May  1  to  October  24,  11)(»1,  of  the 
various  lands  of  grain. 

Commissioner  1'rout'S'.  Have  you  a  statement  of  tliat  ? 

]Mr.  Ciiamijerlain.  Yes,  sir. 

Commissioner  Prouty.  Well,  you  may  lia\('  that  marked. 

(The  same  is  liereto  annexed  and  marked  '-ICxhibit  1 — Cliand)erlain.*') 

Mr.  CiiA^rBERLAiN.  I  wonid  also  l)e  glad  to  give  you  the  number  of 
barrels  of  lloui'  we  have  carried  as  recei\('ii  from  the  hik(i  lines. 

(The  same  is  hereto  annexed  and  marked  ''  ['Exhibit. I — Chand)erlain.") 
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Commissioner  Prouty.  Have  tbe  ex-lake  rates  been  maintained  this 
past  summer? 

Mr.  Chamberlain.  Absolutely. 

Commissioner  Prouty.  Where  are  the  Xew  York  elevators  of  the 
Erie  Railroad  located"? 

Mr.  Chamberlain.  At  Jersey  City. 

Commissioner  Prouty.  Do  you  load  directly  from  those  elevators 
into  ocean-goiu,i>;-  vessels? 

Mr.  Chamberlain.  At  times. 

Commissioner  Prouty.  How  large  vessels  can  load  at  your  elevators  ? 

Mr.  Chamberlain,  (^uite  a  large-sized  steamer. 

Commissioner  Prouty.  Where  does  the  export  rate  deliver  the 
grain? 

Mr.  Chamberlain.  It  is  irom  elevator  to  elevator. 

Commissioner  Prouty.  Suppose  it  is  lightered  to  the  ship;  do  you 
bear  the  expense  of  ligliterage"? 

Mr.  Chamberlain.  Lighterage,  yes,  sir. 

Commissioner  Prouty.  That  is  to  say,  you  deliver  on  the  export  rate 
the  grain  at  the  ship's  side? 

Mr.  Chamberlain.  We  go  alongside  and  stop  there. 

Commissioner  Prouty.  In  case  you  deliver  grain  from  your  elevator, 
what,  if  any,  additional  charge  is  made? 

Mr.  Chamberlain.  I  can  not  say  at  the  moment  just  what  it  is. 
Our  elevator  is  handled— it  is  leased  by  us  and  managed  by  an  ele- 
vator man  who  makes  such  arrangements  as  he  can. 

Commissioner  Prouty.  So  it  is  a  i)rivate  matter  with  him? 
•Mr.  Chamberlain.     I  do  not  think  it  would  be.    I  think  I  can  give 
you  that  if  you  care  to  have  it. 

Commissioner  Prouty.  We  would  like  to  know  what  the  charge 
would  be. 

Mr.  Chamberlain.  Yes,  sir. 

Commissioner  Prouty.  And  also  would  like  to  know  how  much  you 
load  from  that  elevator;  what  part  of  your  export  traffic  is  loaded  at 
that  elevator.     Do  you  have  more  than  one  elevator'? 

Mr.  Chamberlain.  No,  sir. 

Commissioner  Prouty.  What  is  the  capacity  of  that  one? 

Mr.  Chamberlain.  I  think  it  is  a  million  and  a  half.  As  I  under- 
stand it,  you  would  like  the  charge  from  the  elevator  to  the  vessel  if 
loaded  direct? 

Commissioner  Prouty.  What  tlie  elevator  would  charge  in  addition 
to  that  rate.     Of  course,  you  have  received  your  rate. 

Mr.  Chamberlain.  Yes,  sir,  I  understood  you  to  ask  a  second 
question. 

Commissioner  Prouty,  The  second  was,  what  projiortiou  of  your 
grain  traflSc  for  export  is  loaded  from  the  elevator? 

jNIr,  Chamberlain.  I  will  say  it  is  very  small. 

Commissioner  Prouty,  That  is  all. 

The  witness  was  excused. 

At  12  o'clock  in.  the  Commission  adjourned. 
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The  CHAIR3IAN.  Gentlemen,  please  give  ns  your  attention.  The 
Commission  will  now  take  up  the  matter  of  rates,  facilities,  and  prac- 
tices applied  in  the  transportation,  handling,  and  storage  of  grain  and 
grain  products  carried  from  Western  points  to  Atlantic  seaboard  and 
other  Eastern  destinations.  Mr.  Grammer,  have  you  been  sworn  in 
this  proceeding? 

Mr.  Grammer.  No,  sir.     Do  you  desire  to  examine  me? 

The  Chairman.  Yes,  sir.    You  may  be  sworn. 

^Ir.  Grammer.  I  wanted  to  ha\  e  Mr.  Callioun  and  Mr.  Tucker  here. 
They  thought  the  other  case  you  have  been  hearing  would  be  jirolonged, 
and  tliat  is  the  reason  tliey  are  not  here.  We  have  'phoned  to  ^Ir.  Cal- 
houn. 

G.  J.  Grammer,  having  been  duly  sworn,  testified  as  follows: 

The  Chairman.  The  examination  in  this  matter  will  be  conducted 
by  Commissioner  Prouty. 

Commissioner  Peoutv.  Cai)tain  Graninier,  yon  are  aware  that  we 
took  some  testimony  in  New  York  in  tliis  matter  not  long  ago? 

i\Ir.  (J RAMMER.  Yes,  sir. 

Commissioner  Proutv.  Ilepresentatives  of  the  lines  leading  from 
Buffalo  east  and  from  Pittsbnrg  east  testilied  on  that  occasion  that  tlie 
rates  from  Chicago  to  the  .Vtlaiitic  seaboard  were  entirely  controlled 
by  western  lines  leading  from  Chicago;  that  yon,  for  instance,  made 
the  rates  over  your  connection — the  New  N'oik  Central.     Is  (hat  true? 

Mr.  Grammer.  Tiiat  is  true. 

Commissioner  Pijoutv.  And  whate\'cr  rates  you  make  the.y  accept? 

Mr.  Grammer.  Yes,  sir. 
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Commissioner  Prouty.  You  manage  the  Lake  Shore  rates? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  From  Chicago! 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  You  make  a  grain  rate  from  Chicago? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  To  the  Atlantic  seaboard? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  Your  connection  is  the  Xew  York  Central? 

Mr.  Grammee.  We  connect  with  every  line  east  of  Buffalo  and  east 
of  Erie.  We  have  a  right  to  make  eastbound  rates  applying  on  traffic 
destined  by  any  of  those  roads. 

Commissioner  Prouty.  You  take  the  traffic  at  Chicago? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  Do  you  make  joint  rates  with  lines  leading 
up  to  Chicago  from  the  W^est? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  you  carry  traffic  on  those  joint  rates? 

Mr.  Grammer.  Yes,  sir;  we  have  joint  rates  with  practically  every 
road  west  of  Chicago — west  and  northwest. 

Commissioner  Prouty.  And  are  those  joint  rates  less  than  the  sum 
of  the  local  to  Chicago  and  your  rate  from  Chicago  east  ? 

Mr.  Grammer.  In  most  all  cases;  yes,  sir. 

Commissioner  Prouty.  For  the  purpose  of  illustration,  what  to-day 
is  your  rate  from  Chicago  to  New  York? 

Mr.  Grammer.  The  grain  and  flour  rate  is  on  the  basis  of  17^  cents, 
Chicago  to  New  York. 

Commissioner  Prouty.  That  is  the  domestic  rate? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  What  is  the  exjjort  rate? 

Mr.  Grammer.  One  and  one-half  cents  less  than  that,  on  grain. 

Commissioner  Prouty.  What  is  the  rate  from  the  Mississippi  River? 

Mr.  Grammer.  I  can  give  you  that  exactly  [referring  to  paper]. 

Commissioner  Prouty.  The  rate  from  the  Mississippi  River  is  how 
much  above  the  rate  from  Chicago? 

Mr.  Gram^ier.  The  rate  from  the  Mississippi  River  is  116  per  cent 
of  the  Chicago  rate. 

Commissioner  Prouty.  The  rate  on  the  1st  of  June  last  and  all  this 
last  summer  was  how  much  to  New  York  from  Cliicago? 

Mr.  Grammer.  On  a  15  cent  basis. 

Commissioner  Prouty.  And  from  the  Mississippi  River  how  much? 

Mr.  GRAM3IER.  One  hundred  and  sixteen  per  cent  of  that. 

Commissioner  Prouty.  Seventeen  and  one-half  cents  that  would  be? 

Mr.  Grammer.  Seventeen  and  one  half;  yes,  sir. 

Commissioner  Prouty.  And  what  has  been  the  rate  from  the  Mis- 
souri River? 

Mr.  Grammer.  The  Missouri  River  rate  is  usually  based  on  Chicago 
or  on  the  Mississippi  River,  and  it  varies.  I  think  the  lowest  rate  I 
have  knowledge  of  was  based  on  12  cents  from  Chicago. 

Commissioner  Prouty.  During  all  summer  has  not  the  rate  from 
the  Missouri  River  been  7  cents  ?     I  mean  the  published  rate. 

Mr.  Grammer.  Yes,  sir;  not  higher  than  that. 

Commissioner  Prouty.  I  am  talking  about  the  published  rate.  The 
rate  from  the  Mississippi  River  to  Chicago  has  been  2i  cents? 

Mr.  Grammer.  Yes,  sir. 
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Commissioner  Prouty.  And  the  rate  east  of  Chicago,  to  New  York, 
has  been  15  cents,  yon  say? 

Mr.  CtRAMMeh.  Yes,  sir. 

Commissioner  Proutv.  In  dividing  the  rate  from  the  Mississippi 
Eiver  with  your  company,  do  yon  take  the  full  rate  from  Chicago,  or 
less? 

Mr.  Grammer.  It  always  pays  less  than  the  Chicago  rate.  It  is  80 
per  cent  of  the  Mississippi  liiver  rate. 

Commissioner  Prouty.  How  is  that  in  the  case  of  Missouri  River 
business? 

Mr.  Grammer.  It  ought  to  divide  on  the  Missouri  Kiver  the  same 
way. 

Commissioner  Prouty.  Take  a  point  between  Chicago  and  the  Mis- 
sissippi River:  Do  you  make  a  Joint  rate  from  that  point? 

Mr.  Grammer.  If  it  is  in  what  is  called  "percentage  territory"  we 
do,  but  if  not,  that  pays  the  local  from  Chicago. 

Commissioner  Proitty.  In  case  of  a  Joint  rate  through  Chicago,  do 
you  obtain  the  Chicago  rate  for  your  division  ? 

Mr.  Grammer.  Less  than  the  Chicago  rate  in  every  case. 

Commissioner  Prouty'.  Some  witness  testified  yesterday  in  the  other 
case — a  witness  who  lived  on  the  Illinois  Central  Itaihoad — that  he 
could  ship  througli  Chicago  by  paying  2  cents  above  his  regular  eastern 
rate. 

Mr.  Grammer.  That  is  a  matter  for  the  Illinois  Central.  It  may  be 
some  basis  of  rates  that  they  have  in  from  that  ])articular  territory. 

Commissioner  Prouty\  1  understood  the  witness  to  say  that  by  pay- 
ing 2  cents  above  the  Chicago  rate  he  could  send  his  stuff  through 
Chicago. 

Mr.  Grammer.  In  that  case  it  would  be  divided  east  and  west  of 
Chicago  on  an  agreed  basis — on  the  division  between  the  Illinois  Cen- 
tral and  the  roads  east. 

Commissioner  Prouty.  As  to  business  which  originates  at  the  Mis- 
sissip])i  River,  or  west  of  the  ^Mississippi  River,  or  west  of  Chicago, 
what  kind  of  a  bill  of  lading  does  that  take  .' 

Mr.  Grammer,  If  it  was  a  direct  through  shipment,  it  would  take  a 
through  bill  of  lading  to  destination  from  the  point  of  shipment.  If  it 
is  grain,  it  is  usually  billed  to  Cliicago  locally  and  is  sold  track  Chi- 
cago. Then  when  that  s)iii)ment  is  transferred  east  it  takes  the  billing 
from  the  })oint  of  shipment  east  at  whatever  the  i)ercentage  is  of  the 
point  it  may  have  originated  at. 

Commissioner  Prouty".  Tlie  shi))])er  pays  the  local  rate  to  Chicago 
in  the  first  instance? 

Mr.  Grammer.  Yes,  sir;  in  the  first  iUvstance.  As  an  example,  the 
rate  to  Chicago  from  the  point  of  shipment  might  be  4  cents  ])er  hun- 
dred, local,  and  if  that  shipment  goes  east — that  4  cents  nuiy  be  from  a 
110  i)er  cent  ])oint  if  it  was  shipi)ed  east — the  through  rate  it  would 
take  would  he  the  through  rale  from  the  1 10  per  cent  point  to  destina- 
tion, and  the  diflerencci  between  the  per<;entagc  and  the  local  would  be 
collected  from  the  shipjx'r,  or  the  local  j)aid  back  to  him. 

Commissioner  l'l^oITT^ .  If  you  shij)  grain  fiom  Chicago  to  the  l-^ast, 
do  you  ever  obtain  the  Chicago  rate? 

Mr.  Grammer,  1  do  not  think  there  is  one  in  a  thousand. 

Commissioner  Prou  ty.  That  is  merely  a  ])a]ter  rate,  for  convenience? 

Mr.  (JRAMMER.  It  is  a  base  rate. 

Commissioner  Prouty.  Do  yon  know  anything  about  the  lake  and 
rail  rates? 
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Mr.  Grammer.  Yea,  sir. 

Commissioner  Prouty.  Are  lake  aud  rail  rates  made  from  the  Mis- 
sissippi Kiver  and  the  Missouri  River? 

Mr.  Grammer.  Yes,  sir;  they  are  made  on  all  character  of  i^ackage 
freiglit,  but  not  on  grain.  All  character  of  package  freight  takes  a 
dift'ereiitial,  running  from  3  to  6  cents  a  hundred  less  than  the  all-rail 
rate,  and  that  applies  from  the  Mississippi  River  by  the  boats  either 
via  Chicago,  Milwaukee,  Toledo,  or  even  Cleveland. 

Commissioner  Prouty.  AVhat  has  been  the  export  rate  to  New  York, 
Philadelphia,  and  Baltimore  this  last  summer? 

Mr.  Grammer.  Ou  what? 

Commissioner  Prouty.  On  grain  and  wheat. 

Mr.  Grammer.  The  actual  export  rate  on  wheat  from  February  1 

Commissioner  Prouty.  I  am  talking  about  the  published  export  rate. 

Mr.  Grammer.  The  published  export  rate  would  be  from  Chicago 
13  i  cents. 

Commissioner  Prouty.  To  New  York? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  How  much  less  to  Philadelphia  ? 

Mr.  Grammer.  One  cent  less  to  Philadelphia. 

Commissioner  Prouty.  And  how  much  less  to  Baltimore? 

Mr.  Grammer.  One  cent  less  to  Philadelphia  and  li  cents  less  to 
Baltimore. 

Commissioner  Prouty.  From  what  points  are  these  published  rates 
applied  ? 

Mr.  Grammer.  They  practically  apply  from  all  points  from  which 
grain  is  shipped. 

Commissioner  Prouty.  Do  you  apply  export  rates  from  intermediate 
points  like  Indianapolis  and  Fort  Wayne? 

Mr.  Grammer.  Yes,  sir;  if  any  grain  originates  there  for  exjjort. 

Commissioner  Prouty.  You  say  that  has  been  the  published  rate. 
What  has  been  the  actual  export  rate? 

Mr.  Grammer.  The  actual  export  rate  from  February  1st  was  13  on 
wheat,  east  of  Chicago;  11  on  oats  to  New  York. 

Commissioner  Prouty.  And  to  Baltimore? 

Mr.  Grammer.  To  Baltimore,  Hi  on  wheat  and  12J  on  oats;  and 
from  June  1  the  rate  from  Chicago  was  11  cents  on  wheat  to  New 
York,  10  cents  to  Philadelphia,  and  9i  cents  to  Baltimore,  and  on 
oats  13,  12,  and  HA. 

Commissioner  Prouty.  And  those  rates  were  in  effect  during  the 
summer? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  So  the  actual  rate  to  Baltimore  was  2i  cents 
less  than  the  published  rate  ' 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  These  were  called  up  in  New  York  "agreed 
rates.''     What  do  you  mean  by  "agreed  rates?" 

Mr.  Grammer.  This  is  hardly  a  fair  statement.  They  are  not  agreed 
rates  specially,  but  they  are  proportional  rates  on  this  property.  All 
the  grain,  understand,  originates  at  points  west  or  northwest — east, 
west,  north,  or  south — of  Chicago,  and  in  arranging  for  an  export  rate 
we  take  the  conditions  that  govern  the  situation  and  get  out  of  it  the 
very  best  rate  we  can  and  make  a  proportional  rate.  Then  we  author- 
ize that  to  a  connection  as  the  minimum  we  will  accept  on  shipments 
destined  for  export. 
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Commissioner  Pk OFT Y.  From  June  1  to  the  present  timey^on  TmVe 
carried  all  grain  to  Baltimore  forO.l  cents  and  to  New  York  forl^wents  f 

Mr.  (iRA^FMER.  Yes,  sir. 

Counuissioner  Prouty.  Why  didn't  you  publish  that  rate^ 

Mr.  Grammer.  It  is  a  proportional  rate,  and  we  do  not  understand 
that  we  have  to  publish  it. 

Commissioner  Proutv.  It  is  what? 

Mr.  txRAMMER.  It  is  a  proportional  rate.  It  is  not  a  rate  from  the 
point  of  shipment  to  the  point  of  destination. 

Commissioner  Prouty.  What  do  you  mean  by  calling  it  a  portion 
of  a  rate?  Bo  you  meau  that  if  from  Chicago  to  Liverpool  is  the 
through  rate,  that  this  is  only  a  portion  of  it? 

Mr.  CtRAMMER.  Not  exactly  that.  This  grain  comes  to  Chicago  or 
the  Mississippi  Kiver,  or  comes  to  any  direct  point,  where  it  is  taken 
up  for  export;  it  generally  takes  the  through  rate  from  the  point  of 
shipment  to  the  seaboard.  If  we  have  abase  rate  in  effect,  and  we  say 
to  our  connection.  We  will  accept  a  certain  f)er  cent  per  liundred  pounds 
as  our  division  of  the  rate,  we  claim  it  is  no  violation  of  the  law  or  no 
detriment  to  shippers,  as  we  apply  it  to  all  shi[)pers  of  that  commodity. 
So  that  if  our  proportion  of  the  rate  on  grain  that  originated  on  the 
Milwaukee  road,  for  example,  if  the  tariff  east  of  Chicago  was  lo  cents 
and  we  say  that  we  will  accept  on  export  business  as  our  percentage  of 
that  rate  11  cents  per  hundred,  we  do  not  believe  that  we  have  to  pub- 
lish that  rate;  it  is  only  a  part  of  a  rate. 

Commissioner  Prouty.  As  I  understand  it,  you  transport  grain  for 
anybody  from  Chicago,  irrespective  of  where  it  originates'? 

Mr.  Crammer.  In  tliat  case  it  all  has  to  i)ass  under  the  hands  of  the 
inspector,  and  in  all  cases  he  knows  it  is  a  through  shipment. 

Commissioner  Prouty.  Do  you  attach  any  im])ortance  to  the  point 
of  origin  f 

Mr.  Crammer.  It  only  affects  us  in  this  way:  That  if  the  rate  is 
uniform  from  Chicago,  a  uniform  proportional  rate,  then  we  know  that 
the  trade  is  all  on  the  same  basis. 

Commissioner  Prouty.  But  tins  rate  is  a  rate  open  to  everybody 
who  has  grain  to  shij)  for  exi)ort  to  any  Atlantic  ])ort  I'rom  Chicago. 
It  does  not  make  any  difl'erence  where  that  grain  originated? 

Mr.  Crammer.  No,  sir;  after  it  comes  into  Chicago. 

Commissioner  Proutv.  And  yon  say  you  do  not  publish  tliat  rate 
because  it  is  a  ]>ortion  of  a  through  rate? 

Mr.  (Jrammer.  Yes,  sir. 

Commissioner  Prot^TY.  You  do  iniblish  an  exi)()rt  rate  from  Chicago 
to  I>altimore  of  12  cents.     What  do  you  i)ublish  that  rate  for? 

Mr.  Crammer.  That  is  the  base  rate  for  Chicago  ]n'oper  shipments. 

Commissioner  Prouty.  Well,  you  say  you  are  going  to  charge  12 
cents,  and  you  charge  \)\  ? 

Mr.  Crammer.  Let  us  illustrate  that  further:  For  example,  the  rate 
on  shii)ments  from  Chicago  pro])er  would  be  12  cents.  If  tliat  comes 
from  tlie  Mississi])pi  River,  the  i)roportion  east  of  Chicago  would  be 
probably  not  quite  1)  cents — if  it  is  12  cents:  it  jtrobably  would  be  not 
quite  11  cents.  That  would  i)robably  be  the  basis  of  it  if  the  absolute 
tariff  rate  was  nmintained  from  the  .Mississippi  IJncrto  Baltimore;  the 
roads  east  of  Chicago  would  not  get  12  cents  on  the  slii])ment. 

Commissioner  PROUT^  .  I  understand  that. 

Mr.  (tRAMMER.  So  that  we  do  not  regard  it  as  necessary  to  publish 
what  our-  rate  in  cents  ])er  hundred  ])onn(ls  is  as  a  division  of  the  rate, 
even  ifitisthe  full  local  tariff  rate  from  tlie  jtoint  of  shipment. 
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Commissioner  Prouty.  So  that  while  yoii  publish  a  rate  of  12  cents 
from  Chicago,  no  grain  ever  moves  under  that  ratef 

Mr.  Crammer.  Practically  none. 

Commissioner  Prouty.  And  no  grain  is  expected  to  move  under 
that  rate! 

Mr.  Crammer.  No,  sir. 

Commissioner  Prouty.  Do  you  publish  an  export  rate  from  the 
Mississippi  lliver  ? 

Mr.  Crammer.  Yes,  sir. 

Commissioner  Prouty.  Do  you  move  any  grain  under  that  rate! 

Mr.  GrRA-MMER.  Ycs,  sir — well,  not  under  the  published  rate. 

Commissioner  Prouty.  What  do  you  publish  that  for? 

Mr.  Grammer.  As  a  basis. 

Commissioner  Prouty.  What  is  that  a  basis  of? 

Mr.  Crammer.  That  rate  is  made  a  basis  of  Chicago— 116  per  cent 
of  Chicago. 

Commissioner  Prouty.  That  is,  having  published  the  rate  from 
Chicago,  you  think  as  a  matter  of  decency  you  ought  to  publish  one 
from  the  Mississippi  River? 

Mr.  Crammer.  We  do  not  publish  the  rate  from  the  Mississippi 
River.     The  Western  roads  do  that. 

Commissioner  Prouty.  Is  there  an  export  rate  published  from  the 
Missouri  River? 

Mr.  Crammer.  Not  that  I  know  of. 

Commissioner  Prouty.  I  have  some  schedules  here  from  the  audi- 
tor's office  that  show,  apparently,  tliat  there  is  a  published  export  rate 
from  the  Missouri  River,  made  .up  of  7  cents  to  the  Mississippi  River 
and  12  cents  from  the  Mississippi  River. 

Mr.  Grammer.  I  have  never  seen  a  tariff  from  the  Missouri  River 
through  on  export  traffic. 

Commissioner  Prouty.  You  do  not  know  that  any  export  traffic  has 
ever  moved  on  such  a  tariff",  do  you? 

Mr.  Crammer.  No,  sir. 

Commissioner  Prouty.  So  you  say  that  these  export  tariffs  that  you 
publish  are  not  intended  for  actual  use,  so  far  as  grain  is  concerned? 

Mr.  Crammer.  Now,  that  is  susceptible  of  an  explanation,  and  prob- 
ably I  had  as  well  make  it  here  as  any  place.  The  lines  competing  at 
Kansas  City  for  grain  for  export  undoubtedly  make  the  best  rate  that 
they  can  make  if  they  send  it  this  way.  Whatever  the  conditions  are, 
they  undertake  to  meet  them,  and  if  the  Western  roads  say  to  an  Eastern 
road  that  they  can  handle  grain  from  Kansas  City  to  New  York  for 
export  on  a  certain  proportional  rate  east  of  the  Mississippi  River,  such 
rate  being  in  effect  either  by  the  southern  gateways  or  by  St.  Louis  or 
the  different  routes,  and  we  are  convinced  that  that  is  true  and  we  want 
the  business  and  can  furnish  equipment  for  it,  why  we  generally  say 
that  we  will  accept  a  certain  division  of  the  through  rate,  and  they 
make  the  through  rate. 

Commissioner  Prouty.  And  that  division  is  often  less,  1  suppose, 
than  your  agreed  rate  from  Chicago. 

Mr.  Crammer.  It  is  often  less  than  the  agreed  domestic  rate  from 
Chicago. 
Commissioner  Prouty.  Is  it  not  less  than  the  agreed  export  rate? 
Mr.  Crammer.  No,  sir. 

Commissioner  Prouty.  Have  you  not  carried  this  business  this 
summer  from  Kansas  City  for  less  than  OA  cents?  Did  you  not  carry 
it  for  7  cents? 
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Mr.  Grammer.  No,  sir;  not  a  pound,  for  anybody. 

Commissioner  Proity.  Now,  you  say  these  export  rates  on  graiu 
are  not  intended  to  be  observed.  How  is  it  witli  the  published  export 
rate  on  grain  products,  liice  tlour? 

Mr.  Grammer.  It  has  tlie  same  relation. 

Commissioner  PROtiTY.  What  has  been  the  rate  on  thjur  from  Chi- 
cago to  Baltimore  this  last  summer  f 

Mr.  Grammer.  The  rate  on  tlour  has  varied  from  the  Mississippi 
Eiver,  say  to  New  York,  from  as  low  as  12  cents  up  to  10  cents. 

Commissioner  Prouty.  3Ir.  Wight  in  his  testimony  said  that  the 
rate  from  Chicago  ou  tlour  to  Baltimore  had  beeu  absolutely  main- 
tained by  his  liue.     Do  you  think  tbat  is  so :' 

Mr.  Grammer.  I  do  not  know.  He  would  know  better  than  I 
would. 

Commissioner  Prouty.  But  by  your  lin(^  the  rate  on  Hour  irom 
Chicago  to  New  York  has  nut  been  maintained  ? 

Mr.  Grammer.  I  do  not  think  that  is  true.  The  liue  to  Baltimore 
could  not  get  any  greater  rate  relatively  than  the  lines  to  New  York. 
Y'ou  know  there  are  lines  by  Baltimore  that  own  their  own  steamships, 
and  there  may  be  a  method  of  bookkeeping  that — one  thing  I  know  is 
that  there  is  no  road  that  can  get  a  greater  rate  on  export  or  domestic 
flour  than  another  road.  Whatever  the  rate  is,  the  shippers  know  it, 
and  it  is  a  farce  to  say  that  they  will  pay  the  Lake  Shore  more  than 
other  roads.     They  may  on  one  shij^ment,  but  it  will  soon  develop. 

Commissioner  Prouty.  There  are  flour  millers  located  here  in  Chi- 
cago.   What  rate  have  these  mills  paid  tl)is  summer? 

Mr.  Grammer.  The  Hour  mills  in  Chicago  all  have  the  milling-in- 
transit  rate,  and  they  all  pay  the  coml)ination  of  the  rate  on  grain  from 
the  point  of  origin  into  Chicago  plus  the  j)roportion  of  that  rate  east. 

Commissioner  Prouty.  That  is  to  say,  a  Chicago  mill  buys  grain 
somewhere  in  the  West,  and  its  rate  is  the  through  rate  from  the 
Western  point  to  New  York! 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  If  the  tlour  goes  to  New  York  do  you  charge 
anything  for  the  privilege  of  milling  in  transit? 

Mr.  Grammkr.  There  is  no  mill  located  on  the  Lake  Shore  liailroad 
here;  so  we  have  no  case  of  that  kind. 

Commissioner  Prouty.  What  do  you  understand  the  rule  to  bef 

Mr.  Grammer.  The  rule  is  to  charge  1.]  cents  extra  on  the  grain 
from  the  ])oint  of  shipment;  but  that  is  not  done  in  all  cases. 

Commissioner  Prouty.  Do  you  understand  that  that  mill  has  the 
benefit  of  the  low  export  rate,  provided  it  pays  the  i>enalty  of  1^,  cents 
a  hundred? 

Mr.  Grammer.  1  am  convinced  that  no  mill  in  Chicago  pays  a  greater 
rate  on  its  i)roduct  than  the  proi)ortion  of  the  rate  from  a  point  beyond. 

Commissioner  Prouty.  Undoubtedly;  but  my  (luestion  is  this:  Take 
grain  that  grows  in  Kansas,  that  comes  here  from  Kansas  City,  Now, do 
you  understand  that  the  miller  has  the  beiu'lit  ol'the  same  rate  to  New 
York  plus  \.\  cents  as  the  wheat? 

Mr.  Grammer.  I  do  not  think  so  on  that  business;  no,  sir.  That  is 
a  matter  alone  for  the  Western  roads;  Init  I  would  not  think  so. 

Commissioner  Prouty.  You  are  pretty  familiar  with  the  situation. 
How  much  better  rate  does  the  wheat  man  get  than  the  Hour  man  can 
get? 

Mr.  Grammer.  By  rail  the  grain  rate  is  probably  i*  or  .i  cents  less. 
It  will  average  about  2  cents  less  than  the  Hour  rate. 
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Commissioner  Prouty.  What,  ia  your  uuderstanding,  has  been  the 
grain  rate  from  Kansas  City  up  to  Chicago  this  last  summer? 

Mr.  Grammer.  The  wheat  rate,  I  believe,  is  10  cents,  but  it  comes 
liere  at  a  good  deal  less  than  that  rate. 

Commissioner  Prouty.  There  have  been  times  when  6  or  7  cents 
brought  wheat  here'? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  you  have  taken  it  for  9i  to  Baltimore — 
or  some  other  line  has  ? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  Now,  about  what  is  the  best  rate  tbat  the 
miller  could  get  for  that  same  Hour  if  be  ground  it  at  Kansas  City? 

Mr.  Grammer.  About  the  best  rate  he  could  get  from  here,  I  imagine, 
would  be  about  lOi.  The  tariff  rate  from  Chicago  would  be  12,  and  it 
would  be  an  isolated  case  if  he  paid  more  thau  lOi  or  11  cents  to 
Baltimore. 

Commissioner  Prouty.  The  question  is  what  he  has  to  pay  from 
Kansas  City. 

Mr.  Grammer.  I  would  not  know  that.  You  see,  the  Kansas  City 
roads  can  answer  that  question  better  than  I  can.  I  do  not  know  what 
their  arrangements  are. 

Commissioner  Prouty.  But  I  understand  you  to  say  that  the  Lake 
Shore  road  has  carried  flour  from  here  to  New  York  at  about  1 J  or  2  cents 
above  the  grain  rate. 

Mr.  Grammer.  Above  the  Lake  Shore's  grain  rate;  yes,  sir.  You 
understand,  in  speaking  about  these  rates,  the  lake  and  rail  rate  out  of 
Chicago  is  3  cents  per  hundred  less  than  the  all-rail  rate,  so  that  when 
the  rate  is  15  cents  by  rail  it  is  12  by  boat.  Now,  the  rail  rate  on  grain 
out  of  Chicago  to  New  York  practically  all  during  the  period  of  naviga- 
tion is  handled  by  lake,  and  that  rate  is  made  up  of  the  rate  to  Buffalo 
or  Erie  plus  the  rate  east,  and  the  maximum  rate  that  has  been  in 
effect  on  wheat  this  summer  has  not  been  over  8  cents  per  hundred  to 
New  York. 

Commissioner  Prouty.  How  much  a  bushel  from  here  to  Buffalo  has 
it  been? 

Mr.  Grammer.  As  low  as  1^,  and  it  was  not  above  1:^  last  week. 
The  rates  this  summer  have  been  very  low  to  Buffalo. 

Commissioner  Prouty.  What  has  been  the  rate  on  flour  from  here 
to  New  York? 

Mr.  Grammer.  Twelve  cents. 

Commissioner  Prouty.  Have  those  rates  been  maintained? 

Mr.  Grammer.  So  far  as  I  know,  actually,  I  will  say  yes,  but  my 
belief  is  that  they  were  not  maintained  during  the  early  j)art  of  the 
season. 

Commissioner  Prouty.  You  would  not  have  to  carry  stuff"  for  IL 
cents  if  the  water  carriers  carried  it  for  11  cents. 

Mr.  Grammer.  Well,  the  rate  has  not  been  maintained.  We  have 
carried  no  flour  from  here  to  New  York  at  less  than  12  cents  a  hundred 
any  time  this  year  for  anybody. 

Commissioner  Prouty.  Have  you  carried  much  wheat  from  here  to 
New  York? 

^Ir.  Grammer.  Scarcely  any  at  all. 

Commissioner  Prouty.  Have  you  carried  much  flour  from  here  to 
New  York  ? 

Mr.  Grammer.  Quite  a  considerable;  yes,  sir.  I  will  give  you  that 
in  a  moment.     We  carried  from  June  to  Sei)tember,  inclusive,  only 
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19  cars  of  wheat  from  Chiciigo  east  for  domestic  purposes,  and  that 
was  practically  all  milling-  in  transit;  and  we  carried  during  that  period 
57  cars  of  wheat  for  export,  iu  four  months. 

Commissioner  Prouty.  How  much  Hour  did  you  carry. 

Mr.  Grammer.  Duriug-  that  i)eriod  we  carried  350  cars  of  tlour  for 
domestic  purposes  and  only  5  cars  for  export. 

Commissioner  Prouty.  You  have  called  these  rates — 12  cents  to 
I^ew  Yori;  and  Oi  to  Baltimore — agreed  rates,  a  rate  that  is  agreed 
upon  by  the  lines  leading  from  Chicago.  What  is  the  form  of  that 
agreement? 

Mr.  Grammer.  Well,  the  only  way  agreement  is  made  about  rates 
is  that  trafQc  men  get  together  and  canvass  the  situation  from  the 
information  that  is  before  them.  Practically  all  lines  east  of  here 
have  their  representatives  in  Kansas  City,  Omaha,  St.  Louis,  Minneap- 
olis, Milwaukee,  and  Chicago,  and  these  men  keep  each  trafHc  officer 
advised  as  to  the  rate  conditions  on  all  kinds  of  commodities;  so  that 
any  man  in  the  position  that  1  am  in  ought  to  know  every  day  the 
actual  current  rates  that  are  in  effect  on  all  kinds  of  property;  and,  in 
fact,  they  do  know.  They  know  that  as  well  as  they  can  know  any- 
thing from  information.  So  when  we  learn  that  an  agreed  rate  is  broken 
through  any  gateway  we  generally  get  together  and  discuss  it  and  see 
if  we  can  not  get  the  rate  out  if  we  are  satisfied  the  rate  is  in;  and  if 
we  can  not,  the  next  question  is  how  to  meet  it.  If  we  are  satisfied  the 
reduced  rate  can  not  be  gotten  out,  someone  will  say,  "I  am  in  favor  of 
making  a  certain  rate."  "All  right,  I  will  make  it."  That  is  the  extent 
of  the  agreement. 

Commissioner  Prouty.  Who  publishes  a  rate  of  that  kind? 

Mr.  Grammer.  A  rate  of  that  character  is  not  published.  We  say 
we  will  authorize  connections  that  we  will  accept  that  division. 

Commissioner  Prouty.  You  do  not  call  that  a  rate?  You  call  It  a 
division  of  a  rate? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  most  of  the  business  is  moved  now  on 
divisions,  and  not  on  the  rates? 

Mr.  Grammer.  Not  always;  no,  sir;  but  there  are  a  great  many 
cases.  We  had  it  not  only  on  flour  and  grain,  but  on  other  commodi- 
ties this  year. 

Commissioner  Prouty.  Have  you  made  agreed  rates  on  flour  this 
year? 

Mr.  Grammer.  Yes,  sir;  practically  so. 

Commissioner  Prouty.  Have  these  agreed  rates  for  exjiort,  or  these 
divisions,  as  you  call  them,  upon  which  you  agreed,  been  maintained? 

Mr.  Grammer.  I  think  so;  i)retty  well. 

Commissioner  Prouty.  You  say  you  have  had  agreed  rates  on  flour? 

Mr.  Grammer.  Yes,  sir.  We  have  had  no  form  of  memoramlum  of 
rates  on  flour,  but  it  has  been  pretty  wrll  understood  between  the 
principal  lines  about  what  rates  were  being  made,  and  so  those  rates 
have  been  used  by  all  the  routes. 

Commissioner  Prouty.  About  what  have  been  those  rates  from 
Chicago? 

Mr.  Grammer.  I  think  at  no  time  has  flie  rate  been  less  than  the 
lake  and  rail  rate  of  12  cents. 

Commissioner  Prouty.  And  what  has  been  the  average? 

Mr.  Grammer.  The  average  has  been  about  bU. 

Commissioner  I'routy.  Have  you  at  any  time  maintain<'d  a  higher 
rate  than  your  agreed  rate  on  grain? 
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Mr.  GiiAMMEK.  Higher  than  the  agreed  rate? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  Grammer.  No,  sir. 

Commissioner  Prouty.  You  say  there  has  been  no  memorandum 
about  the  tiour  rate.  I  infer  that  there  was  a  memorandum  about  the 
grain  rate,  Kow,  these  grain  rates  are  made  by  the  Central  Traffic 
Association,  are  they  not"? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  just  what  is  that  association — the  Cen- 
tral Traffic  Association? 

Mr.  Grammer.  The  Central  Traffic  Association  is  practically  an  asso- 
ciation of  the  representatives  of  the  different  roads  in  what  we  call  Cen- 
tral Traffic  Association  territory,  which  extends  from  Chicago  to  the 
southwest,  through  Peoria,  to  St.  Louis,  with  the  Ohio  River  as  a  south- 
ern boundary,  and  east  to  the  western  termini  of  the  trunk  lines,  includ- 
ing Canada  to  Toronto. 

Commissioner  Prouty.  What  is  the  nature  of  the  association? 
What  is  the  rei)reseutation  of  the  different  lines  in  the  association — 
generally  speaking,  not  particularly? 

Mr.  Grammer.  We  have  bimonthly  meetings,  at  which  the  chief 
traffic  officer  or  traffic  representative  of  the  road  is  present.  At  that 
time  and  place  the  general  situation  is  canvassed,  and  any  forms  of  legis- 
lation necessary  to  make  from  time  to  time  are  discussed  and  arranged. 

Commissioner  Prouty.  Do  you  act  under  a  constitution"? 

Mr.  Grammer.  No,  sir. 

Commissioner  Prouty.  Do  you  act  under  an  agreement? 

Mr.  Grammer.  Well,  it  is  not  an  agreement;  no,  sir.  It  is  an  agree- 
ment without  being  an  agreement.  It  is  an  understanding  without 
being  a  written  understanding. 

Commissioner  Prouty.  You  say  it  is  not  reduced  to  writing? 

Mr.  Grammer.  No,  sir;  it  is  not. 

Commissioner  I'routy.  It  is  not  signed  by  anybody? 

Mr.  Grammer.  No,  sir. 

Commissioner  Prouty,  You  have  an  understanding  that  this  bureau 
shall  be  kept  up? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty,  Do  you  have  any  understanding  as  to  who 
pays  the  expense  of  keeping  it  up? 

Mr.  Grammer.  We  have  that  arranged  so  as  to  divide  the  expense 
on  the  basis  of  the  revenue  of  the  different  railroads  in  the  territory. 

Commissioner  Prouty.  How  many  clerks  are  connected  with  that 
bureau  ? 

Mr.  Grammer.  Take  tlie  bureau  proper,  there  are  not  more  than 
seven  or  eight.     Mr.  Tucker  can  give  you  the  details  of  that. 

Commissioner  Prouty.  You  have  meetings  twice  a  month? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  To  discuss  these  matters'? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  you  keep  a  record  of  those  meetings, 
do  you  not? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  After  you  have  discussed  a  matter  long 
enough  you  vote  on  it  and  take  a  record  of  that  vote"? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  you  voted  to  put  in  this  rate  of  9.^  cents 
to  Baltimore,  10  to  Philadelphia,  and  11  to  New  York? 
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Mr.  Grammer.  l^o.  That  arraugemeut  was  not  a  i)roceeding-  of  the 
Central  Traffic  Association  at  all.     They  were  not  a  party  to  that. 

Commissioner  Prouty.  That  rate  was  not  made  by  them? 

Mr.  Grammer.  No,  sir;  it  was  a  matter  of  the  eastbound  roads  out 
of  Chicago.     It  was  not  a  Central  Traffic  Association  matter. 

Commissioner  Frouty.  Do  you  have  a  subsidiary  organization? 

Mr.  Grammer.  We  have  a  Chicago  committee  and  local  committees 
in  ditterent  cities. 

Commissioner  Trouty.  Who  is  it  that  lias  charge  of  these  rates  from 
Chicago  to  the  h'.astf 

Mr.  Grammer.  Of  which  rates? 

Commissioner  Prouty.  The  grain  rates. 

Mr.  Grammer.  The  chairman  keeps  the  record  of  what  the  rates 
are — of  what  the  authorized  rates  are. 

Commissioner  Prouty.  How  does  he  know  what  the  authorized  rates 
are"? 

Mr.  Grammer.  How  does  who  know  ? 

Commissioner  Prouty.  The  chairman. 

Mr.  Grammer.  He  is  always  advised.  He  very  frequently  takes  the 
vote  for  us  to  get  the  rates. 

Commissioner  Prouty.  1  want  to  know  who  voted  on  this  grain  rate 
from  Chicago  to  the  Atlantic  seaboard. 

Mr.  (tRAMmeu.  There  was  no  vote  on  that. 

Commissioner  Prouty.  Who  made  the  memorandum? 

Mr.  Grammer.  Just  wliat  particular  person  I  do  not  think  I  can  tell 
you.     I  was  present  at  two  or  three  meetings:  at  some  I  was  not. 

Commissioner  Prouty.  Who  was  present  when  the  vote  was  taken 
and  the  memorandum  was  made? 

Mr.  Grammer.  Do  you  want  the  name  of  each  person  ? 

Commissioner  Prouty.  I  want  tiie  roads  represented. 

Mr.  (tRAMMBR.  Each  of  the  eastbound  roads  from  Chicago. 

Commissioner  Prouty.  ]!^ow,  suppose  you  do  not  observe  that  agreed 
rate;  what  steps  do  you  take  to  compel  its  observance? 

Mr.  (tRAMMER.  There  is  no  penalty  attached  to  it  in  any  way,  and 
anybody  can  make  any  rate  they  please.  These  agreements  are  not 
binding  in  any  way;  I  think  that  is  our  misfortune.  If  we  had  an 
organization  strong  enough  to  maintain  its  agreements,  we  would  have 
a  better  condition  all  the  time.     That  is  our  weakness. 

Commissioner  Prouty.  But  you  say  they  have  been  maintained  this 
summer. 

Mr.  Grammer.  The  export  rates  have,  for  several  reasons.  In  the 
first  place,  the  roads  have  not  had  cars  sufficient  to  carry  the  grain,  and 
they  iiave  carried  very  little  grain  this  summer.  There  are  seasons 
when  the  ccmdirions  are  the  reverse,  and  wlien  there  was  a  car  supply 
tliey  would  be  more  active  in  the  business.  We  have  not  carried  as 
little  grain  any  time  in  ten  years  as  this  year. 

Commissioner  Prouty.  You  say  if  you  carry  more  than  your  share 
there  is  no  penalty? 

Mr.  Grammer.  No,  sir;  there  is  not. 

Commissioner  Prouty.  And  if  you  do  not  get  it  there  is  no  way  of 
making  it  up ''. 

Mr.  Graminier    No,  sir. 

Commissioner  Prouty.  How  long  has  that  been  so? 

Mr.  Grammer.  It  has  been  so  almost  indefinitely.  It  has  been  so 
for  several  years,  at  least. 
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Commissioner  Prouty.  What  is  tbe  percentage  ou  east-bound  busi- 
ness of  the  Lake  iShore  road  now  ? 

Mr.  Grammer.  Under  an  old  agreement  that  was  made  years  ago, 
tbe  Lake  Shore  was  allowed,  I  think,  ll.U  per  cent  ou  what  we  call  dead 
freight,  and  about  1!).8  per  cent  on  live  stock  and  dressed  beef;  so  those 
percentages,  so  far  as  our  records  are  concerned,  are  used  as  a  basis 
to-day.  But  there  is  no  penalty  about  it,  and  I  think  our  records  show 
that  we  are  60,000  or  70,000  tons  behind  that  percentage  up  to  now. 

Commissioner  Prouty.  Captain,  we  would  like  to  see  the  record  of 
the  meeting  which  fixed  these  grain  rates. 

Mr.  GfiAM^iER.  I  do  not  belie v'e  I  can  give  it  to  yon. 

Commissioner  Prouty.  I  presume  Mr.  Tncker  can. 

]Mr.  Gram-Aiek.  If  he  has  ir  he  can,  of  course. 

Commissioner  Prouty.  He  is  the  custodian  of  the  records  of  the 
association  .' 

Mr.  Grammer.  Yes,  sir;  Mr.  Tucker  is  custodian  of  the  records  so  far 
as  the  association  is  concerned,  but  he  has  nothing  to  show  if  there  is 
any  different  division  or  any  special  arrangement  made  witlj  a  connec- 
tion. That  is  generally  done  with  the  idea  of  keeping  Mr.  Tucker  from 
having  that  information.  Tuat  is  the  way  those  things  are  done,  and  1 
do  not  know  whether  he  would  have  that  or  not. 

Commissioner  Prouty.  We  inquire  into  these  rates  very  largely, 
Captain,  because  of  complaints  received  from  millers  of  this  country 
that  discriminations  against  Hour  are  driving  them  out  of  business. 
They  say  you  carry  wheat  very  much  cheaper  than  Hour,  and  if  you 
care  to  make  any  statement  in  reference  to  that  further  than  you  have 
already  done  you  maj'  do  so. 

Mr.  (tRA3IMER.  1  have  seen  a  great  many  publications  about  that,  of 
course,  and  have  been  consulted  about  it.  But  it  seems  to  me  that 
there  could  not  be  anything  more  unfair  than  the  publications  made  in 
that  connection.  In  the  first  place,  the  railroads,  ever  since  I  have 
been  connected  with  them,  have  i)ractically  favored  the  millers  in  every 
locality.  Prior  to  1889  there  was  a  milling  in  transit  arrangement  in 
effect  with  just  a  few  roads  on  an  occasional  local  shipment.  A  miller 
at  a  certain  point  would  say,  ''  I  am  out  of  wheat,  and  if  j^ou  will  give 
me  transit  rates,  I  can  buy  50,000  or  100,000  bushels  of  wheat.  Other- 
wise I  will  have  to  shut  down."  The  railroads  have  made  such  an 
arrangement.  The  railro;ids  in  1889  legalized  that  arrangement  in  all 
Central  Traffic  Association  territory,  and  to-day  there  is  not  a  mill  in  the 
country  that  pays  the  tariff  rate  on  its  property.  I  mean  that  they  do 
not  pay  the  local  rate  on  the  grain  that  goes  into  the  mill  and  the 
local  rate  out.  They  have  transit  rates  everywhere,  and  they  could  not 
live  unless  they  did  have  them.  The  railroads  are  helping  them  in  that 
way.  The  old  rule  was  that  if  there  was  an  advance  in  rate,  we  allowed 
them  thirty  days  in  which  to  bill  out  at  the  old  rate;  we  gave  them  the 
benefit  of  the  old  rate.  Sometime  ago  we  increased  that  to  ninety 
days,  and  so  now  the  rate  was  advanced  on  the  21st  of  October  from  a 
15-cent  basis  to  17.4,  and  every  miller  who  has  wheat  or  shows  that  he 
had  bought  wheat  on  the  old  basis  has  to  January  21  to  ship  out  the 
product  at  the  15-cent  basis.  It  seems  to  me  they  are  pretty  well 
taken  care  of. 

(See  letter  from  Mr,  G.  J.  Grammer  of  November  10, 1901,  and  accom- 
panying rules  relative  to  milling  in  transit,  hereto  attached,  modifying 
foregoing  statement.) 

There  was  complaint  for  some  time  about  this  milling  in  transit  from 
the  Northwest.     In  order  to  meet  that  situation,  on  April  14. 1900,  the 
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Central  Traffic  Association  passed  tliis  resolution,  and  it  is  in  effect 
today,  applying  on  wheat  products  from  interior  Northwestern  milling" 
points,  as  shown  by  information  circular  31.5,  issued  by  Mr.  Tucker,- 
over  his  signature  as  chairman  of  the  Central  JFreight  Association : 

I'oads  interested  individually  advise  that,  takinj;'  el'f('ct  April  23,  19(;0,  on  wheat 
which  orijiinates  west  of  the  ^lississipl)i  River  and  north  of  Iowa-Minnesota  State 
line  exreiided  westwardly,  and  which  is  nulled  in  transit  at  points  named  hereunder, 
tliey  will  accept  east  of  Chicago,  Chi('aij;o  .Junction,  Peoria,  111.,  Milwaukee,  Mani- 
towoc, ivewauuee,  Wis.,  or  Mackinaw  City,  Mich.,  on  the,  products  of  such  wheat, 
ill  carloads,  destined  to  points  east  of  the  western  termini  of  tlie  trunk  lines,  the 
same  proportions  iu  cents  per  one  hundred  pounds  as  they  receive  by  authorized  tariffs 
on  like  shipments  orijjinatini;'  at  Minneapolis,  Minn. 

Wheat  products  not  lulled  iu  transit  in  accordance  with  the  foregoing,  but  billed 
locally  from  the  stations  named  below,  will  be  subject  to  the  current  local  or  pro- 
portional all-rail  rates,  as  the  case  may  be,  in  effect  i'rom  (Chicago,  Chicago  Junction, 
Peoria,  111.,  Milwaukee,  Manitowoc,  Kewaunee,  Wis.,  or  Mackinaw  City,  Mich. 

Particular  attention  is  called  to  the  fact  that  the  foregoing  only  applies  to  business 
from  the  milling  points  specifically  mentioned  below,  and  u])on  wheat  products  only, 
and  only  when  forwarded  from  such  stations  on  transit  account. 

The  Western  roads  are  to  show  on  their  expense  bills,  handed  to  the  Eastern  lines, 
the  stations  at  which  the  wheat  originates. 

There  is  a  full  sheet  attached  which  I  will  hand  you  in  a  moment 
It  embraces  the  mills  at  practically  all  ])oints  in  the  Northwest. 

Commissioner  Prouty.   You  need  not  read  them. 

Mr.  Gkammer.  So  there  is  the  basis  that  the  millers  have  in  effect 
to-day,  as  you  can  see,  and  not  a  car  of  that  property  pays  the  local 
rate  east  of  Chicago.  The  rate  from  Minneapolis,  for  example,  is  7^ 
cents,  the  base  rate — Ih  cents  above  Chicago.  The  rate  from  Duluth 
is  5  cents  above  the  rate  from  Chicago.  ^linneapolis  divides  through 
Chicago  one-third  to  Northwestern  roads  and  two-thirds  east.  So  that 
when  the  basis  is  15  cents  per  hundred  the  rate  from  Minneapolis  is 
22i  cents,  and  on  that  particular  business  they  would  get  7i  (tents. 
The  rate  from  Minneapolis,  in  fact,  at  no  time  tliis  year  has  exceeded  7 
cents  a  hundred,  and  has  frequently  been  as  low  as  (J. 

Commissioner  Prouty.  How  do  these  millers  all  know  the  actual 
rate  if  you  do  not  publish  it — if  you  move  this  stufi'  on  divisions? 

Mr.  Grammer.  The  millers  are  like  a  good  many  others.  They  learn 
very  fast.  If  a  buyer  of  flour  from  these  mills — and  I  understand  a 
great  deal  of  it  has  even  been  bought  by  the  Minneapolis  mills — they 
know  what  the  rates  are  from  Minneapolis,  and  they  know  how  to  get 
the  benefit  of  the  lowest  rates  in  existence. 

Commissioner  Prot'I'Y,  It  all  comes  to  a  question  of  not  moving 
traftic  on  open,  published  rates  that  everybody  knows  about,  and  mov- 
ing it  on  some  secret  rates,  which  a  man  has  the  benetit  of  if  he  f.iuls 
them  out. 

Mr.  Grammkr.  Not  exactly.  There  is  no  rate  that  is  in  effect. on 
Hour  or  any  other  property,  but  the  trade  generally  knows  what  the 
rates  are.  The  trades  are  not  deceived.  Another  feature  about  the 
<|uestion  as  to  what  should  be  the  rates  on  grain  versus  the  products 
of  grain  :  There  has  been  a  great  deal  said  in  the  i)apers  in  regard  to 
the  rails  making  a  less  rate  on  wheat  than  they  make  on  tlour.  In 
son:e  instances  that  is  true,  but  it  can  not  be  remedied.  For  example, 
the  rate  on  wheat  yesterday  was  advancjed.  it  was  Ih  a  bushel  from 
here  to  Buffalo. 

Mr.  Calhoun.  On  what? 

Mr.  GRA:\r:\iER.  On  wheat;  and  east  of  liulfalo  it  is  3;|.  That  is  5:^ 
cents  a  bushel,  ami  that  is  only  8.^  cents  a  hundred  pounds.  That  con- 
dition is  there,  ami  the  i)owers  that  make  that  rate  are  not  controlled 
bylaw;  and  the  miller  that  steps  foiward  and  says  he  is  being  dis- 
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criminated  ayainst  because  sometimes  the  rail  lines  will  carry  that 
freight  at  nominally  the  lake  and  rail  rate  already  fixed,  that  does  not 
alfect  him  in  any  way  that  I  can  see.  The  other  matter  tbey  liave  is 
the  matter  of  discrimination  in  ex])ort  rates.  JSTo  vessel  will  carry  flour 
for  what  it  will  carry  grain. 

Commissioner  Proi'TY.  You  mean  the  ocean  vessel? 

Mr.  Grammer.  >>'o  vessel  in  the  ITnited  States  on  inland  waters,  or 
on  the  ocean,  will  carry  the  products  of  grain  at  the  ]Mice  for  which 
they  will  carry  grain.  I  will  tell  you  the  dift'ereuce.  The  boats  that 
handle  the  grain  between  the  lake  i)orts  go  to  the  elevator  and  the 
grain  is  si)Outed  into  the  vessel  witliout  expense.  When  tliey  go  to 
Buffalo  or  l<]rie  it  is  taken  out  by  elevators  at  a  small  expense  to  the  boat 
and  with  very  little  delay.  Tiie  boat  for  carrying  package  freight  is 
different  from  the  boat  for  cairying  grain.  The  boat  that  carries  pack- 
age freight  usually  has  to  ha\e  decks  on  which  to  store  it,  and  it  can 
not  be  loaded  from  the  bottom  up.  It  costs  an  aveiage  of  I'O  cents  a 
ton  to  get  package  freight  on  the  boat  and  the  same  to  get  it  off".  That 
is  40  cents  expense  that  they  are  subjecteil  to  on  flour  that  they  are  not 
subjected  to  on  grain.  That  principle  is  recognized  in  all  rates  made 
by  foreign  steamers.  I  have  something  here  that  will  Y)robably  interest 
you.  After  the  Cuban  war  broke  out — and  subsequently  the  African 
and  Chinese  trouble — it  took  a  large  portion  of  the  merchant  marine 
into  the  United  States  service,  and  export  rates  went  up.  As  soon  as 
that  was  over  and  in  the  rush  that  followed  of  vessels  coming  back 
again  into  the  merchant  service,  rates  went  down.  So  this  year  there 
has  been  a  congestion  at  all  i)oints  of  steamers,  at  all  American  ports, 
beginning  at  Portland,  Me.,  all  the  way  to  (xalveston,  and  grain  has 
been  taken  from  Philadelphia  and  Baltimore  to  Europe  and  brought 
back  without  expense  an(l  taken  back  to  Eurojie  again.  I  will  give 
you  two  or  three  cases  that  occurred  last  month. 

For  instance,  from  Boston,  the  steamer  Jiostonia,  September  13,  to 
London,  and  the  steamer  Cdmbrian,  Sei)tember  -1,  Boston  to  London; 
each  of  these  vessels  took  grain  free  for  ballast.  October  1  the 
steamer  Vivf/inian  took  grain  at  1  cent  per  bushel,  or  one-half  i^enny, 
with  the  understanding  that  it  would  bring  the  grain  free  to  America, 
if  not  sold,  and  charge  the  same  price  east  to  London.  The  grain  was 
brought  back,  thus  making  three  trij)s  across  the  ocean,  at  1  jienny 
per  bushel.  She  carried  on  one  of  the  trips  2,000  sacks  of  flour,  at  7 
cents  a  hundred  pounds. 

Commissioner  Fifer.  One  penny  one  way? 

Mr.  GrRAMMER.  At  1  Cent  per  bushel,  which  is  one-half  penny.  It 
costs  a  halfpenny  to  get  it  out  of  the  boats  in  Europe.  So  that  vessels 
this  year  that  are  not  constructed  with  facilities  for  carrying  water 
ballast  have  had  to  have  some  form  of  ballast,  and  taking  these  three 
times  across  the  ocean — it  is  safe  to  say  it  consumed  forty  days — these 
j)arties  got  forty  days  free  storage  and  had  it  delivered  in  London  at 
the  actual  expense  of  taking  the  grain  out  of  the  boat  when  it  got  there. 

Commissioner  Prouty.  Do  you  know  about  the  ocean  rates  on  grain 
as  compared  with  the  ocean  rates  on  flour? 

Mr.  Grammer.  Yes,  sir;  I  have  that,  and  I  will  give  you  an  illus- 
tration of  it.  In  1900,  in  June,  the  rate  on  grain  from  iSTew  Y'ork  to 
Liverpool  varied  from  7.88  cents  to  13.13  cents  per  hundred  pounds. 
Flour  at  the  same  time  was  11.25  cents  i)er  hundred  pounds.  In  July, 
1000,  the  rate  from  New  York  to  Liverpool  was  7.88  to  9.63  cents  per 
hundred  pounds.  In  August,  1900,  it  was  12.25  cents  to  14  cents  on 
grain.     This  year  they  are  carrying  it  practically  free.    In  1901  the 
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open  rate  which  they  ask — the  current  rate — is  from  3i  to  5^  cents  per 
hundred. 

(Jomuiissioner  Prouty.  And  what  on  tlour? 

Mr.  Grammer.  On  tiour  it  runs  from — this  year  to  Liverpool — 5,63 
to  8.44  cents  per  hundred. 

Oominissioner  Prouty.  Now,  are  those  rates  you  have  given  us  the 
berth  rates  or  the  cargo  rates  on  grain? 

Mr.  Grammer.  They  are  the  berth  rates.  The  situation  has  been 
for  the  last  three  moiitlis  that  wherever  a  bona  Me  cargo  could  be 
offered  at  the  seaboard  there  was  no  trouble  about  making  practically 
your  own  terms. 

Commissioner  Prouty.  Does  your  grain  rate  from  Chicago  to  New 
York  carry  the  grain  to  shi[)'s  side  or  deliver  it  in  the  ship? 

]\Ir.  Grammek.  Now,  thnt  is  another  ])oiut  I  wish  to  explain.  Our 
rate  on  grain  takes  the  grain  into  the  elevator  at  New  York  and  gives 
ten  days"  storage.  The  rate  on  Hour  gives  from  sixtj^  to  ninety  days' 
storage  free.  The  charge  for  taking  tlie  grain  from  the  elevator  to 
ship's  side  averages  1^  cents  a  busliel — that  is  the  ])rice — 1^  cents  a 
bushel,  and  that  has  to  be  added  against  the  ])roi»erty,  and  is  not  a 
part  of  the  late. 

Commissioner  Prouty.  How  about  flour?     What  is  the  charge? 

]\[r.  Grammer.  That  is  lightered  and  put  in  the  dock,  and  the  vessel 
takes  that  riour  from  the  dock  at  an  expense  of  from  I'O  to  .50  cents  a 
ton  to  put  it  on  the  boat. 

Commissioner  Prouiy.  Is  there  an  expense  there  in  addition  to 
the  rate — tiie  ocean  rate  and  rail  rate — on  flour? 

Mr.  Gra:m3IER.  On  the  tiour  I  think  not,  sir.  I  have  something  on 
that  here  that  I  would  like  to  read  to  you.  This  shows  the  condition 
that  controls  the  New  York  Central  Kailroad,  and  is  one  that  they  have 
to  take  care  of: 

Kx-lake  grain  at  Buffalo  is  loaded  into  cars  through  our  own  I'levators  at  a  tritling 
expense,  while  ex-lake  Hour  costs  us  about  IX  cents  T)er  ton  To  transfer  I'roni  the  lake 
freight  house  to  the  cars,  in  addition  to  the  t-x'pense  of  nnlnading  it  from  the  lioat 
into  the  freight  house. 

Commissioner  Prouty^  Your  men  testified  at  P>uffalo  that  they 
actually  pay  one-half  cent  a  busliel  at  P>uffalo  for  elevating  that  grain, 
although  it  goes  in  through  your  own  elevatois. 

Mr.  (4RAMMER.  That  may  be,  but  it  is  absorbed  in  the  railroad  rate. 

Commissioner  Prouty.  That  is  right,  I  think. 

Mr.  Grammer.  For  instance,  the  rate  is  :V}  cents  east  of  Buffalo  on 
ex  lake  grain,  and  that  iu(4udes  one  half  cent  for  elevation. 

Mr.  Grammer  resumed  reading: 

On  arrival  at  New  York,  the  grain  is  transfeiied  fioni  cms  into  ligliters.  through 
our  owu  (levators:  again  at  a  tiitiing  ex])en8(':  nliih'  Hour  is  unloaded  on  the  piers, 
ami  is  afterwards  transferred  from  the  piers  to  ligiiters. 

If  for  e?cport,  grain  is  held  ten  days  free  of  storage,  while  Hour  is  held  on  the  piers 
for  sixty  days.  If  for  dome.stic  delivery,  no  period  of  free  storage  is  allowed  on 
grain,  while  twenty  days  free  stonige  is  allowed  on  dour.  The  cost  of  lighterage  is 
cinisnlcrably  less  in  the  i-ase  of  grain  than  in  that  of  Hour.  With  regaid  to  grain, 
our  servicti  is  completed  when  we  place  llie  boat  alongside  sliiji  or  at  the  point  in 
the  harbor  to  whicli  it  nuiy  be  ordered;  Imt  we  are  re(|ui;ed  to  nuiintaiu  a  costly 
wiuehouse  especially  for  the  deliv(u-y  <»f  (lour  in  New  York  t!ity,  and  it  has  to  be 
lightered  from  our  terminus  to  that  warehouse,  I'u-v  1,  I'ast  River,  where  we  are 
again  ])ut  to  the  expense  of  unloading  the  lighters  and  stacking  the  Hour  upon  the 
pirr.  Ihis  latter  ex]i(msc  alone  costs  us  nearly  2  cents  i)er  hundred  pounds,  and  no 
t.'orrespDnding  tixpeuse  exists  as  lo  grain. 

I'oi-  the  pier  which  we  have  ii-nted  foi'  the  special  accommodation  of  city  Hour  we 
pay  a  rental  e(|u;il  to  about  jfliO.OOO  per  annum,  whi<li  is  e((nal  to  about  6  cents  per 
barrel  for  all  the  flour  we  handle  thtre. 
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In  fact,  the  actual  disbursements  for  labor  in  handling  ex-lake  flour  at  Buttalo 
and  New  York  ag«;regate  88  cents  per  ton,  or  4.4  cents  per  hundred  pounds,  which 
consumes  nearly  one-half  the  freight  rate;  and  in  addition  to  that  service  we  have 
to  perform  the  transportation  and  lighterage,  with  a  relatively  small  percentage  of 
paying  weight  to  dead  weight,  and  also  furnish  storage  facilities  and  accommoda- 
tions beyond  that  reriuired  in  the  case  of  grain. 

^ISTow,  that  is  the  action  of  the  ISTew  York  Central  and  shows  their 
method  and  custom  of  handling  tiour  and  grain  at  New  York;  and  I 
assume  it  is  the  same  with  all  the  other  roads,  because  they  have  to 
furnish  equal  facilities  or  they  can  not  get  the  traffic. 

Commissioner  Peoxtty.  Where  has  most  of  the  grain  that  has  been 
exported  this  year  been  raised — in  what  part  of  the  country  ? 

Mr.  Geammer.  1  think  the  bulk  of  the  grain  exported  this  year  has 
been  grown  in  the  Southwest — in  Kansas,  Oklahoma,  and  in  that 
country. 

Comissioiier  Peouty.  Has  it  been  exported  mostly  through  Atlantic 
seaports "? 

Mr.  Grammer,  No,  sir;  mostly  through  the  Southern  ports,  I  have 
something  on  that  here  [referring  to  memorandum].  From  January  1 
to  September  30,  1901,  the  exi)orts  of  wheat  through  Galveston  were 
13,884,524  bushels,  against  7,'238,L'51  bushels  during  the  corresponding 
period  of  IHOO. 

Mr.  Calhoun.  Tbrough  what  ])ort  is  that? 

Mr.  Geammer.  Through  Galveston.  Through  New  Orleans  for  the 
same  period  in  1901  there  were  exported  19,471. 092  bushels,  against 
5,549,545  bushels  in  1900;  through  Baltimore  1(1,390,954  bushels  m 
1901  for  the  period  mentioned,  against  3,209,777  bushels  in  1900; 
through  New  Yoik  23,000,000  in  ioOl,  against  13,000,000  last  year; 
through  Boston  and  Charlestown  this  year  15,000,000,  against  8,000.000 
last  vear.  The  exi»orts  of  wheat  for  those  months  show  from  New 
York,  Boston,  and  Charlestown  38,000,000  in  1901,  against  21,000,000 
in  1900.  Galveston  and  New  Orleans  exported  33,000,000,  against 
12,000,000  last  vear.  Baltimore  exported  10,000,000,  against  3,000,000 
last  year,  and  New  York  exported  23,000,000,  against  13,000.000  last 
year.  So  the  bulk  has  been  exported  this  year  through  either  the  Gulf 
ports  or  through  Baltimore. 

Commissioner  Fifer.  Does  this  complaint  of  the  millers  relate 
entirely  to  export  rates,  or  are  they  dissatisfied  with  tlie  relative  rates 
on  grain  and  Hour  to  the  seaboard? 

Mr,  Gea^mmer.  Tlie  only  contention  1  have  seen  in  regard  to  it  is 
that  they  have  carried  tiour  and  grain — speaking  of  all  of  them,  rail 
and  water  and  everything  else — at  rates  which  discriminated  against 
flour,  and  that  in  that  way  there  has  been  an  increase  in  exports  of 
wheat,  and  for  that  reason  we  were  discouraging  the  American  manu- 
facturer and  injuring  the  American  miller.     That  is  the  contention. 

Commissioner  Fifer.  That  is,  it  is  claimed  that  grain  is  transported 
to  Europe  and  manufactured  into  flour  there  and  sold  there  and  com- 
l^etes  with  American  flour  that  is  exported f 

Mr.  Grammer.  Yes,  sir ;  that  is  the  point.  As  to  that  matter,  I  have 
here  the  percentage  of  exports  of  flour  to  exports  of  wheat,  taking  the 
decision  of  the  Commission  made  in  August  two  years  ago.  In  that 
they  published  a  table  showing  the  exports  of  flour  and  wheat  from 

January  1,  1878,  to  May  1 

Mr.  Calhoun.  May  1  of  what  year? 

Mr.  Grammer.  May  1,  1899.    The  exports  of  flour  as  to  wheat  in 
percentages  run  like  this :  In  1878,  21  per  cent. 
The  Chairman.  1878  or  1898? 
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Mr.  Grammbr.  1878.  In  1879,  18  per  cent;  1880, 17  per  cent— I  leave 
off  fractious;  1881,  20  per  cent;  1882,1';')  per  cent;  1884,30  per  cent; 
3885,  30  per  cent;  188(5,38  per  cent;  1887,  42  percent;  1888,30  per 
cent;  1889,  17  per  cent;  1890,  50  per  cent;  1891,  53  per  cent;  1892,  32 
per  cent— it  falls  from  47  and  .>3.50  down  to  32  per  cent;  1893,  41 
per  cent;  1894, 48  per  cent;  1895,  50  per  ceut;  1 890,  54  per  cent;  1897, 
47  per  cent;  1898,  34  per  ceut;  1899,  48  per  ceut;  1900,  40  per  cent, 
and  this  year  for  the  nine  moutiis  it  is  down  to  31  per  cent.  So  that 
the  relative  exports  of  tlour  as  couipared  with  the  exports  of  wheat  have 
comparatively  increased  every  year  except  two  or  three  years. 

]Mr.  Calhoun.  The  figures  you  read  are  percentages  given  by  the 
Commission  ? 

Mr.  Gkammer.  Yes,  sir;  by  the  Commission,  made  up  by  reducing 
flour  to  wheat.  This  year  there  is  a  very  large  increase  in  the  exports 
of  wheat  via  Galveston  and  New  Orleans,  wlu-re  they  do  uot  export 
any  flour.  For  instance,  the  gross  output  of  tiour  for  any  month  through 
Galveston  and  New  Orleans  is  not  one-quarter  of  the  output  of  Hour  at 
Miuneapolis  alone.  I  think  there  are  two  or  three  explanations  of  why 
this  surplus  of  wheat  went  abroad  this  year  as  against  Hour.  My 
explanation  is,  first,  the  extraordinary  low  rates  from  the  seaports. 
Vessels  had  been  seekijig  freight  for  ballast  at  any  price.  Another 
thing  is,  that,  beginning  in  June,  it  was  published  all  over  the  country 
that  there  was  an  enormous  wheat  crop  this  year,  ranging  from 
650,000,000  to  070,000,000  bushels,  and  no  doubt  practically  all  grain 
that  could  reach  the  seaboard  was  hurried  there  to  get  the  beuelit  of 
these  low  rates.  Another  thing  that  helps  the  foreign  miller  to-day  in 
his  desire  to  get  when  t  is  that  the  byproducts  of  wheat  and  all  the 
offal  of  wheat  are  higher  than  they  have  been  for  a  good  many  years. 
That  is  on  account  of  the  high  price  of  hay,  oats,  etc.  Whether  or  not 
they  are  the  elements  that  control  it,  I  do  not  know,  but  I  am  convinced 
that  the  transportation  companies  have  not  discriminated  against  flour 
in  the  rate  on  flour  as  against  the  rate  on  wheat.  Speaking  for  the 
Lake  Shore  i)ro])er,  to  show  you  how  insignificant  it  has  been  to  us,  we 
have  handled  in  four  months  70  cars  of  wheat  and  35(5  cars  of  tiour. 

Mr.  Calhoun.  How  many  in  .June? 

Mr.  Grammer.  We  handled  2  cars  of  wheat  in  June  and  88  cars  of 
flour;  in  July,  5  cars  of  wheat  and  80  of  flour:  in  August,  10  cars  of 
wheat  and  87  of  tiour,  and  in  September,  59  cars  of  wheat  and  95  cars 
of  flour.     Tliat  is  our  case. 

Commissioner  Prouty.  Eeferring  now  to  your  domestic  business, 
Cai)tain  Grammer,  you  publish  a  domestic  rate  on  wheat  and  flour  from 
Chicago? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  Do  you  carry  any  traffic  on  that  rate^^ 

Mr.  Grammer.  S(;arcely  any  of  it  ou  the  tarifl".  Tt  practically  all 
comes  to  us  as  a  division  of  the  rate. 

Commissioner  Prouty.  What  has  been  the  agreed  rate  on  your 
domestic  business? 

Mr.  Gram:\[kr.  The  agreed  rate  on  domestic  business  is  the  pub- 
lished tariff,  but  we  always  a<;cept  tlirough  the  gateways  as  our  pro- 
portion the  percentage  a])plying  through  the  gateways. 

Commissioner  Pi{OUTi.  Wliy  is  there  a  necessity  for  observing  a 
ditt'erent  rule  on  export  than  on  domestic? 

Mr.  Grammer.  It  seems  to  me  that  that  is  an  easy  proposition  to 
handle. 

Commissioner  Prouty.  I  presume  it  is  for  you. 
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Mr.  GrRAMMER.  The  export  property  is  a  matter  of  competition  by 
all  the  routes  and  by  all  the  ports,  in  every  direction.  If,  for  example, 
the  St.  Louis  rate  to  Xew  York  should  be  n\  cents— the  domestic 
rate — and  the  rate  from  St.  Louis  to  New  Orleans  was  at  any  time  more 
than  10  cents  per  hundred  on  export  grain,  and  there  was  any  grain 
oifering  for  export  via  ivew  Orleans  at  10  cents,  not  much  is  going  to 
Kew  York.  That  condition  applies  to  Kansas  City  and  all  the  Missis- 
sippi  crossing-  points.     It  applies  to  every  i)oiiit  on  the  list. 

Comiiiissioner  Prouty.  That  is  a  reason  that  you  must  maintain  a 
low  export  rate.  But  is  it  any  reason  why  you  can  not  publish  and 
maintain  it? 

Mr.  Gkammer.  Our  experience  in  that  is  this:  That  the  ])arties  are 
not  hurt  if  they  do  not  see  something  that  they  can  howl  at,  but  if  you 
publish  an  export  rate  there  would  not  be  a  newspaper  or  manufacturer 
or  shipper  that  would  not  make  a  howl  that  we  were  doing  something 
for  Euroi)e  that  we  wonld  not  do  for  the  United  States. 

Commissioner  Prouty.  So  you  do  it  out  of  consideration  for  the 
feelings  of  the  public. 

Mr.  Grammer.  And  with  a  view  to  preserving  the  revenues  of  the 
railroads. 

Commissioner  Prouty.  Do  I  understand  you  to  say  that  while  you 
do  not  transport  Hour  and  grain  Irom  Chicago  upon  the  published 
domestic  rate,  you  do  transport  it  upon  a  published  rate? 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  That  is,  it  starts  from  somewhere  and  goes 
somewliere  on  a  published  rate,  and  you  take  your  proportion. 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  And  upon  grain  that  is  not  true — that  you 
have  a  secret  rate  which  you  term  a  division  of  the  rate  upon  which 
you  move  grain  ? 

Mr.  Grammer.  I  do  not  think  there  is  any  secrecy  about  it,  but  it 
is  a  fact  that  the  gram  is  handled  that  way. 

Commissioner  Prouty.  The  rate  does  not  find  its  way  onto  rate 
sheets? 

Mr.  Grammer.  IS'o,  sir;  that  is  the  fact. 

Commissioner  Prouty.  Now,  there  are  some  millers  here.  Perhaps 
they  might  like  to  ask  Captain  Grammer  some  question.  He  seems  to 
have  developed  this  matter  fully,  but  if  anyone  desires  to  ask  any  ques- 
tion or  ask  for  information  it  is  their  privilege,  and  we  wonld  be  glad 
to  have  them  do  so. 

Mr.  Seybt.  I  would  like  to  ask  one  question.  The  gentleman  stated 
that  the  miller  got  30,  40,  60,  and  00  days'  time  to  grind  out  his  stock 
of  wheat  before  an  advance  in  the  tarift"  api^lies.  I  would  like  to  know 
what  millers  are  accorded  that  privilege. 

Mr.  Grammer.  Every  miller  located  on  a  railroad  in  Central  Traffic 
Association  territory;  everyone  at  every  place. 

(See  letter  from  Mr.  G.  J.  Grammer  of  November  10, 1001,  and  accom- 
panying rules,  hereto  annexed,  upon  the  subject  of  milling  in  transit.) 

Mr.  Seybt.  What  territory  does  that  comprise? 

Mr.  Grammer.  I  explained  that.  From  Chicago  southwest  through 
Peoria  to  East  St.  Louis,  north  of  the  Ohio  River,  and  as  far  east  as  the 
western  termini  of  the  trunk  lines. 

The  Chairman.  If  there  are  no  further  questions  to  be  asked  of 
Captain  Grammer,  he  will  be  excused. 

Witness  excused. 
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W.  B.  BiDDLE,  beiug  duly  sworn,  testified  as  follows: 

Commissioner  Prouty.  Mr.  Biddle,  we  have  just  heard  the  condition 
of  things  east  of  Chicago,  and  we  would  like  to  learn  from  you  the  con- 
dition of  things  west  of  Chicago  with  reference  to  rates  from  Kansas 
City  to  Chicago  and  east  from  Chicago.  You  operate  a  line  from  Kan- 
sas City  to  Chicago? 

Mr.  Biddle.  Yes,  sir. 

Commissioner  Prouty.  You  publish  a  rate  from  Kansas  City  to 
Chicago? 

Mr.  Biddle.  Yes,  sir. 

Commissioner  Prouty.  What  has  been  the  published  grain  rate 
from  Kansas  City  to  Chicago  the  last  summer? 

Mr.  Biddle.  Twelve  cents,  I  think. 

Commissioner  Prouty.  That  is  how  much  to  the  Mississip[)i  liiver? 

Mr.  Biddle.  Seven  cents. 

Commissioner  Prouty.  And  o  cents  from  the  Mississippi  Kiver? 

Mr.  Biddle.  Yes,  sir. 

Commissioner  Proi'TY.  Do  you  make  a  joint  rate  through  Chicago? 

Mr.  Biddle.  To  where? 

Commissioner  Prouti".  New  York  or  Baltimore. 

Mr.  Biddle.  The  joint  rates  are  all  made  on  the  basis  of  the  Missis- 
sippi River  rate — to  and  from  the  Mississippi  Kiver. 

Commissioner  Prouty.  What  has  been  the  rate  or  proportion  of  th& 
joint  rate  from  the  Mississippi  liiver? 

Mr.  Biddle.  I  could  not  answer  that. 

Commissioner  Prouty'.  What  has  been  the  i)roportion  of  the  joint 
rate  u]»  to  the  31ississippi  Kiver? 

Mr.  Biddle.  Seven  cents. 

Commissioner  Prouty.  Have  the  rates  between  Kansas  City  and 
Chicago — either  the  joint  rate  or  the  local  rate — been  observed  this  last 
season  in  the  movement  of  grain? 

IMr.  Biddle.  I  should  say  on  dom<^stic  business:  yes,  sir. 

Commissioner  Proity.  Well,  on  exi)ort  business? 

Mr.  Biddle.  I  think  not. 

Commissioner  Prouty.  How  do  you  know  whether  it  is  domestic  or 
export  ? 

Mr.  Biddle.  Tlie  statement  of  the  shipper. 

Commissioner  Prouty.  About  how  much  domestic  do  you  move  in 
comparison  with  the  export? 

Mr.  Biddle.  Well,  I  should  say  a  very  large  percentage  of  the  total 
is  exi)orr. 

Commissioner  Prouty.  Have  j'ou  moved  any  domestic  busin(?ss  from 
Kansas  (Mty  u^)  to  Chicago  this  last  summer? 

Mr.  Biddle.  I  presume  we  have,  but  I  could  not  say  definitely  we 
have. 

Commissioner  Prouty.  You  have  only  moved  a  very  small  quantity 
anyhow  ? 

Mr.  Biddle.  I  think  so;  I  tliink  a  very  small  (piantity. 

Commissioner  Prouty.  You  also  take  grain  to  tlie  Southern  ports 
for  expoit? 

Mr.  Biddle.  To  Calveston. 

Commissioner  1*routy.  You  have  moved  a  good  deal  of  wheat  down 
there? 

Mr.  lIiDDLE.  Yes,  sir. 

Commissioner  Prouty.  Referring  to  the  export  rate  from  Kansas 
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City  to  Chicago,  or  from  the  Mississippi  Kiver  to  Chicago,  what  has 
been  about  the  actual  export  rate  this  last  season? 

Mr.  BiDDLE.  Well,  I  can  not  answer  as  to  the  actual  export  rate.  If 
you  want  tbe  proportion  up  to  Chicago 

Commissioner  Prouty.  That  is  what  I  want. 

Mr.  BiDDLE.  I  think  7  cents  to  Chicago  had  been  a  fair  average. 

Commissioner  Frouty.  It  has  been  less  than  that! 

Mr.  BiDDLB.  Not  to  my  knowledge. 

Commissioner  Prouty.  Was  there  a  time  your  company  published 
a  rate  of  7  cents? 

Mr.  BiDDLE.  Yes,  sir. 

Commissioner  Prouty.  Did  you  carry  any  business  on  that  rate! 

Mr.  BiDDLE.  Yes,  sir. 

Commissioner  Prouty.  What  proportion  did  you  carry? 

Mr.  BiDDLE.  I  can  not  tell  you.  I  can  tell  the  number  of  cars  we  car- 
ried over  our  lines,  but  can  not  tell  what  proportion  of  the  total  it  was. 

Commissioner  Prouty.  Did  you  get  your  share? 

Mr.  BiDDLE.  I  could  not  say  as  to  that,  because  the  rate  was  put  in 
to  meet  a  peculiar  condition  that  existed.  Brietiy  it  was  this:  Up  to 
the  time  we  iiublished  the  rate,  or  perhaps  two  or  three  weeks  prior  to 
that,  when  we  announced  that  we  would  make  the  rate  without  pub- 
lishing it,  we  had  not  considered  the  business  profitable  to  us — the 
7-cent  rate  from  Kansas  City  to  Chicago — but  there  was  an  accunnila- 
tion  of  grain  in  our  cars  at  Kansas  City  and  we  announced  on  that 
condition  we  would  make  a  7  cent  rate.  It  was  not  with  a  view  to 
securing  any  particular  business,  but  to  relieve  a  congestion  in  our 
cars. 

Commissioner  Prouty'.  What  has  been  the  rate  on  Hour  from  Kan- 
sas City  to  Chicago  this  summer? 

Mr.  BiDDLE.  Twelve  cents. 

Commissioner  Prouty.  Has  that  rate  been  maintained? 

Mr.  BiDDLE.  I  think  so. 

Commissioner  Prouty.  So  far  as  you  know,  what  has  been  the 
best 

Mr.  BiDDLE.  When  I  say  the  rate  has  been  maintained,  I  have  refer- 
ence to  the  domestic  rate.  As  to  export  tiour,  conditions  are  precisely 
the  same  as  on  wheat. 

Commissioner  Prouty.  What  has  been  the  export  rate  on  flour? 

Mr.  BiDDLE.  The  proportion  earned  from  Kansas  City  to  Chicago  on 
export  flour  is  about  the  same  as  on  wheat — 7  cents. 

Commissioner  Prouty.  Taking  now  your  traffic  to  the  South,  what 
has  been  the  export  rate  on  wheat  from  Kansas  City  to  Galveston! 

Mr.  BiDDLE.  I  think  as  low  as  15  cents. 

Commissioner  Prouty^  Y^ou  publish  an  export  rate? 

Mr,  BiDDLE.  Y'es,  sir. 

Commissioner  Prouty.  Do  you  maintain  the  published  export  rate! 

Mr.  BiDDLE.  Yes,  sir. 

Commissioner  Prouty.  If  you  can  maintain 

Mr.  BiDDLE.  That  is  a  rate  to  the  port. 

Commissioner  Prouty.  If  you  can  maintain  a  published  export  rate 
that  way,  why  can  not  you  maintain  one  by  way  of  Chicago  ? 

Mr.  BiDDLE.  Well,  I  do  not  know  that  I  can  answer  that.  It  never 
has  seemed  possible  to  publish  and  maintain  a  through  rate  on  export 
business  by  way  of  Atlantic  ports. 

Commissioner  Prouty^  What  has  been  your  export  rate  on  flour 
through  Galveston  from  Kansas  City! 
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Mr.  BiDDLB.  I  do  not  know  tliat  we  have  had  a  car. 

Commissiouer  Prouty.  Why,  iu  fact,  do  you  not  carry  flour  tluit 
way  1 

Mr.  BiDDLE.  One  reason  lias  been  that  there  has  not  been  the  equip- 
ment for  handling'  by  way  of  (lalveston.  There  is  a  question  of  insur- 
ance and  larger  tramp  lines,  and  the  question  of  insurance  cuts  a  large 
figure  in  those  lines. 

Commissioner  Proi'TY.  When  you  bring  grain  from  Kansas  City  to 
Chicago  for  7  cents,  do  you  take  any  i)ains  after  you  deliver  it  at  Chi- 
cago to  find  out  whether  it  is  exi)orted  or  notf 

Mr.  BiDDLE.  No,  sir. 

Commissioner  Froity.  You  do  not  care? 

Mr.  BiDDLE.  We  do  not  follow  it  up.  We  have  no  means  of  know- 
ing' except  the  statement  made  to  us  that  it  is  for  export. 

Commissioner  Proi  ty.  Could  you  give  us  a  statement  showing  the 
tonnage  of  your  export  and  the  tonnage  of  your  domestic? 

Mr.  BiDDLE.  I  can  give  that  information.  ►Sin(;e  the  notice  of  the 
hearing  the  time  has  been  too  short  to  go  into  particulars. 

Commissiouer  Prouty.  You  can  give  it  from  May  1  or  June  1,  last 
summer — say  from  May  1  up  to  October? 

j\lr.  BiDDLE.  I  can  give  it  for  any  time  you  want. 

The  Chairman.  It  a])pears  from  statements  made  here  that  the  rela- 
tive exportation  through  the  Gulf  i)orts  has  greatly  increased. 

Mr.  BiDDLE.  I  think  that  is  easily  accounted  for. 

The  Chairman.  In  the  first  place,  that  is  the  fact? 

Mr.  BiDDLE.  All  I  know  is  the  figures  read  here. 

The  Chairman.  You  know  that  is  the  fact  outside  of  the  figures? 

Mr.  BiDDLE.  Yes,  sir. 

The  Chairman.  How  do  you  account  for  that? 

Mr.  BiDDLE.  The  fact  of  the  increase  in  the  production  of  wheat  in 
the  territory  tributary  to  the  Gulf  ports.  The  center  of  the  territory  on 
our  line  is  about  equally  distant  from  Ciiicago  and  Galveston,  and  when 
the  grain  gets  to  Chicago  it  is  as  far  froiu  the  seaport  as  it  is  at  the 
point  where  it  originated  on  our  line  from  (Galveston. 

The  Chairman.  The  fact  tliat  there  is  snch  a  large  movement  through 
the  Gulf  i)orts  would  indicate  that  the  through  late  to  foreign  destina- 
tions from  the  area  of  production  is  less  by  the  Gulf  than  by  the  Atlantic 
ports  ? 

Mr.  BiDDLE.  I  would  not  think  so.  I  would  consider  it  to  the  interest 
of  the  lines  on  wliich  the  grain  was  raised  to  adjust  the  rates  so  as  to 
naturally  move  it.  I  expect  to  see  the  day  when  practically  all  the 
grain  raised  on  (nir  line  will  move  out  by  (iulf  ports. 

The  Chairman.  Does  any  considerable  amount  of  flour  move  out  by 
way  of  the  Gnlf  ports? 

Mr.  BiDDF.E.  J  think  none  at  all  by  way  of  our  line  througli  Gal- 
veston. We  made  efforts,  but  on  account  of  the  i)oor  accommodations — 
character  of  the  steamsliii)S,  etc. — we  have  been  unable  to  build  u]) 
any  export  trade  in  flour  that  way.  Jf  there  has  been  any  at  all,  it  has 
been  l»y  other  lines. 

Tlie  (3HAiRMy\N.  What  do  you  say  as  to  the  relative  redm  tion  of 
rates  on  grain  from  tiie  territory  you  have  mentioned  to  the  (Julf  and 
Atlantic  ports? 

Mr.  BiDDLE.  1  do  not  know  that  1  understand  that. 

The  CiiAiRMAiN.  Is  the  relation  in  rates  from  that  territory  of  pro- 
duction to  the  Atlantic  i)orts  or  Gulf  ports  substantially  the  same  now 
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that  it  has  beeu  iu  previous  years,  or  is  the  rate  to  the  Gulf  ijort  rela- 
tively less? 

Mr.  BiDDLE.  No;  it  is  not  less  to  the  Gulf  ports.  That  is,  there  has 
beeu  uo  reduction  made  in  the  rates  to  the  Gulf  ports.  If  there  has  been 
auy  reduction  it  has  been  in  rates  to  the  Atlantic  ports  iu  the  attempt 
to  move  the  business  out  that  way. 

Tbe  Chairman.  Do  any  of  the  millers  or  persons  present  desire  to 
ask  Mr  Biddle  any  questions? 

(No  resj)ouse.) 

The  Chairman.  If  not,  he  will  be  excused. 

Witness  excused. 

J.  F.  Tucker,  having  been  duly  sworn,  testified  as  follows : 

Commissioner  Prouty.  What  is  your  official  title,  Mr.  Tucker? 

Mr.  Tucker.  Chairman  Central  Freight  Association. 

Commissioner  Prouty.  How  long-  have  you  occupied  that  position? 

Mr.  Tucker.  About  five  years. 

Commissioner  Prouty.  And  that  association  has  beeu  in  existence 
about  that  length  of  time  ? 

Mr.  Tucker.  It  was  the  Central  Traffic  Association  before  it  was  the 
Central  Freight  Association. 

Commissioner  Prouty.  How  did  it  happen  to  be  changed? 

Mr.  Tucker.  It  separated  itself.  The  Central  Traffic  Association 
included  both  passenger  and  freight,  and  they  se])arated  into  the  Cen- 
tral Passenger  Association  and  tbe  Central  Freiglit  Association. 

Commissioner  Pkouty.  And  how  is  that  association  formed? 

Mr.  Tucker.  It  is  formed  of  most  of  the  lines  between  Chicago  and 
the  Mississippi  Kiver  to  the  \vestern  termini  of  the  trunk  lines,  running 
through  Peoria  and  from  St.  Louis  north  of  the  Ohio  Eiver  to  Pitts- 
burg and  Buffalo,  and  including  Michigan. 

Commissioner  Prouty.  How  many  members  are  there? 

Mr.  Tucker.  I  think  about  forty-eight,  sir. 

Commissioner  Prouty.  Under  what  sort  of  an  agreement  does  the 
association  operate? 

Mr.  Tucker.  I  do  not  understand  that  there  is  any  agreement. 

Commissioner  Prouty.  How  do  you  happen  to  occu^jy  your  iiosition? 

Mr.  Tucker.  Because  they  appointed  me. 

Commissioner  Prouty.  Who  appointed  you? 

Mr.  Tucker.  I  suppose  the  forty-eight  roads  selected  me. 

Commissioner  Prouty.  Do  you  know  at  what  meeting  they  selected 
you— how  they  hapjiened  to  agree  upon  you  ? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  It  seems  to  have  been  a  sort  of  fortuitous 
organization. 

Mr.  Tucker.  How  is  that? 

Commissioner  Prouty.  A  fortuitous  thing — a  thing  that  happens  by 
chance. 

Mr.  Tucker.  No;  I  can  not  really  agree  with  you.  They  needed  a 
headquarters  where  they  could  meet  to  talk  over  matters  that  con- 
cerned the  roads  and  the  public,  and  they  formed  the  association. 

Commissioner  Prouty.  Who  are  the  other  officers  of  the  association 
besides  yourself? 

Mr.  Tucker.  There  are  no  other  officers. 

Commissioner  Prouty.  How  many  employees  are  under  you? 

Mr.  Tucker.  I  think  in  wy  own  office  we  have  about  12  or  15. 

Commissioner  PROUTA^  What  other  offices  are  there  besides  your  own 
office? 
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Mr  TuCKEK.  There  are  none  except  tlie  iuspection  bureau,  which  is 
separate,  and  the  Oliicago  committee,  wliich  is  virtually  separate. 

Cojumissioner  Proui  y.  What  are  your  duties? 

Mv.  Tucker,  To  preside  at  the  nieetini^^s  once  every  two  months.  I 
suppose  they  get  together  and  see  what  is  best  for  the  interests  of  the 
public  and  the  roads. 

Commissioner  Prouty.  If  you  preside  you  come  pretty  near 
knowing. 

3Jr.  Tucker.  That  is  what  they  do. 

Commissioner  1'routy.  They  get  together  how  often — once  in  two 
months! 

Mr.  Tucker.  Yes.  sir;  and  oftener  if  necessary. 

Commissioner  Proitty.  Suppose  necessity  re(iuires  a  meeting,  who 
determines  whether  necessity  re(iuires  it? 

Mr.  Tucker.  Any  of  the  members  can  reipiest  me  to  call  a  meeting. 

Commissioner  Prouty.  And  you  call  one? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prguty.  Are  the  proceedings  of  those  meetings  mat- 
ters of  record '! 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  Does  the  association  have  a  secretary? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  Who  makes  the  record? 

Mr.  Tucker.  Well,  the  record  you  may  say  is  the  stenographer.  1 
preside  and  he  takes  down  what  is  done,  and  it  is  then  issued  in 
pamphlet  form. 

Commissioner  Prouty.  Do  you  tile  rates  in  that  association"? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  Each  road  tiles  its  own  rates? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Proitty.  Do  you  issue  circulars  to  the  different  roads? 

;Mr.  Tucker.  I  issue,  as  I  understand,  information  circulars  to  the 
different  roads  as  to  what  the  rates  ought  to  be,  and  these  informatiou 
circulars  give  it. 

Commissioner  Prouty.  And  when  rates  are  changed  you  issue  an 
information  circular  of  that  kind  ? 

Mr.  Tucj^'ER.  Any  road  would  have  a  right  to  change  the  rate  at 
pleasure. 

Commissioner  Proit'J'y.  But  you  say  you  issue  to  the  different  roads 
information  circulars,  and  the  circulars  do  not  contain  any  information 
excei)t  what  the  roads  already  know  about. 

Mr.  Tucker.  No;  but  it  is  a  record  of  what  they  talk  about.  P^ach 
man  can  not  keep  a  record  of  it. 

Commissioner  I'routy.  They  are  more  apt  to  remember  it  if  you 
remind  them  of  it? 

Mr.  Tucker.  1  think  so. 

Commissioner  Prouty.  Jleferring  to  the  matter  that  we  have  under 
advisement,  it  seems  that  there  is  some  sort  of  agreed  rates  tixed  by 
the  lines  from  (Jhicago  to  the  Atlantic  seaboard. 

Mr.  Tucki;r.  I  do  not  know  anything  about  that.  'J'hat  is  not  a 
matter  of  otiicial  record,  but  of  the  roads  interested. 

Commissioner  Prouty.  What  are  the  roads  that  are  interested? 

Mr,  Tucker.  Tlie  ten  roads  out  of  Chicago. 

Commissioner  Pijouty.  And  is  there  a  separate  organization  within 
yours  of  those  ten  roads  ? 

Mr.  Tucker.  There  is  a  Chicago  committee  composed  of  freight- 
traffic  ofticials  of  the  Chicago  lines.     Just  as  there  is  a  committee  of  the 
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chief  freight  ofiQcials  of  the  St.  Louis  lines,  there  is  a  Chicago  committee 
composed  of  these  lines  liere  in  Cliicago. 

Commissioner  Prouty.  And  does  that  Chicago  committee  have 
regular  meetings? 

Mr.  Tucker.  They  do  not  have  regular  meetings,  but  they  do  meet 
as  often  as  once  or  twice  a  week.  They  liave  no  i^ower  except  to  make 
recommendations  to  the  chief  traffic  officials  as  to  what  they  think  are 
the  requirements  of"  the  matter. 

Commissioner  Prouty.  Is  a  record  kept  of  those  meetings'? 

Mr.  Tucker.  Ye.s,  sir. 

Commissioner  Prouty.  Who  has  custody  of  those  records? 

Mr.  Tucker.  The  acting  chairman,  or  chief  clerk. 

Commissioner  Prouty.  Who  is  acting  chairman  of  the  Chicago 
committee  ? 

Mr.  Tucker.  B.  Council,  chief  clerk. 

Commissioner  Prouty'.  And  he  keeps  a  record  of  whatever  is  done 
at  those  meetings? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  And  has  the  custody  of  that  record? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty",  Have  you  as  chairman  of  the  traffic  associa- 
tion custody  of  any  documents  or  papers  relating  to  the  association? 

Mr,  Tucker.  Well,  I  have  a  copy  of  all  documents  that  pertain  to 
the  association.     I  am  custodian  of  them,  really. 

Commissioner  PROUTY^  What  are  those  documents  ? 

Mr.  Tucker.  I  do  not  know  what  documents  you  refer  to,  unless  you 
mean  the  proceedings  of  the  meetings. 

Commissioner  Prouty.  Are  there  any  except  those? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  Is  there  any  agreement  among  these  roads, 
or  any  number  of  these  roads,  for  division  of  traffic  ? 

Mr.  Tucker.  Xo,  sir;  I  know  of  no  such  arrangement. 

Commissioner  Prouty\  Do  you  keep  an  account  of  the  tonnage 
handled  by  the  different  roads? 

Mr.  Tucker.  By  tlie  lines  out  of  here?     Yes,  sir. 

Commissioner  Prouty'.  And  what  do  you  do  with  those  statements? 

Mr.  Tucker.  I  send  them  to  the  executives. 

Commissioner  Prouty.  How  often  do  j^ou  send  them  out? 

Mr.  Tucker.  Once  a  week. 

Commissioner  Prouty,  And  from  what  source  do  you  compile  them? 

Mr,  Tucker,  From  the  tissues. 

Commissioner  Prouty'.  What  do  you  mean  by  tissues? 

Mr,  Tucker.  From  copies  of  the  waybills. 

.Commissioner  Prouty.  They  are  sent  to  you? 

Mr.  Tucki;r.  Yes,  sir. 

Commissioner  Prouty.  And  those  waybills  show  the  tonnage  and 
in. some  instances  the  rate? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  Do  you  compile  and  send  out  a  statement  of 
the  rate  and  tonnage — of  the  rate  at  which  that  tonnage  moves? 

Mr,  Tucker.  Virtually,  yes. 

Commissioner  Prouty'.  So  you  send  out  once  a  week  to  all  these 
lines  a  statement  which  shows  the  tonnage  and  the  rate  at  which  it 
moves  ? 

Mr,  Tucker,  Yes,  sir. 

Commissioner  Prouty.  And  you  know  and  the  lines  know  from 
week  to  week  what  the  tonnage  is  and  what  the  rate  is? 
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Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  Taking  these  ten  lines  which  lead  east  from 
Chicago,  what  are  tlie  percentages  of  east-bound  freight  to  which  these 
lines  are  entitled  ? 

Mr,  Tucker.  I  have  not  that  with  me,  but  those  percentages  were 
made  u])  years  ago. 

Commissioner  Prouty.  About  how  many  years  ago  were  they  made 
up '! 

Mr.  Tucker.  I  think  they  were  made  up — well,  1  do  not  know.  I 
think  in  the  early  eighties. 

Commissioner  Prouty.  Ts  it  not  a  fact  that  about  three  or  four  years 
ago  an  arbitration  committee  fixed  those  percentages'? 

Mr.  Tucker.  I  do  not  know. 

Commissioner  Prouty'.  Do  you  not  know  that  an  arbitration  com- 
mittee, of  wliich  Vice-President  Hobart  was  a  member,  determined 
those  percentages  ? 

Mr.  Tucker.  I  do  not  know,  sir. 

Conmiissioner  Prouty.  Do  you  know  that  there  has  been  during  the 
last  three  or  four  years  a  division  of  traffic  between  those  roads  on  the 
basis  of  those  percentages'? 

Mr.  Tucker.  I  do  not. 

Commissioner  Prouty.  Were  you  present  in  Chicago  when  all  that 
was  testified  to? 

Mr.  Tucker.  I  do  not  think  I  was. 

Commissioner  Prouty\  You  do  not  know  of  any  agreement  of  that 
sort  now  '. 

Mr.  Tucker.  I  know  of  no  such  agreement;  no,  sir. 

CommiSvsioner  Prouty.  Suppose  a  road  were  to- day  to  exceed  its 
percentage,  what  would  be  done  about  it? 

Mr.  Tucker.  ^Nothing. 

Commissioner  Prouty.  Does  it  often  happen  that  percentages  are 
exceeded  ? 

Mr.  Tucker,  Yes,  sir;  and  lessened. 

Commissioner  Proi  ty.  And  does  it  not  usually  happen  that  if  it  has 
been  exceeded  during  a  period  that  during  a  subsequent  period  it  is 
lessened  ? 

Mr.  Tucker.  I  do  not  know  of  any  such  arrangement. 

Commissioner  Prouty.  With  respect  to  these  particular  rates  that 
we  have  under  consideration  here — rates  from  Chicago  and  the  INIississ- 
ippi  Kiver  on  export  grain — you  say  that  does  not  come  within  your 
jurisdiction  at  all  t 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  You  do  not  know  anything  about  it? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  Does  the  domestic  rate  come  within  your 
jurisdiction  ? 

Mr,  Tucker,  I  issue  the  information  circulars  showing  the  domestic 
rate. 

Commissioner  Prouty".  Do  you  issue  information  (.'ircnlars  showing 
the  ex})ort  rate  ? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty,  Do  you  issue  an  information  circular  show- 
ing the  division  from  the  Missouri  liiver  u])  to  Chicago? 

Mr.  Tucker.  1  have  nothing  to  do  witli  west  of  Chicago,  except  our 
information  circular  includes  the  Mississippi  Kiver — ll(j  i)er  cent  of 
Chicago. 
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Commissioner  Prouty.  These  returns  which  are  made  to  you  by  the 
d.iti'ereut  roads  through  the  tissue  copies  of  waybills,  are  they  returned 
by  you  f 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  Xow,  from  your  examination  of  those  tissue 
copies  this  summer  do  you  say  that  grain  has  been  moved  from  Chi- 
cago at  these  agreed  rates  ? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  And  not  for  less  than  the  agreed  rates'? 

Mr.  Tucker.  I  do  not  know  that  there  have  been  any  agreed  rates. 
Captain  Crammer  gave  you  the  rates,  and  it  seems  to  have  been  billed 
in  accordance  with  those  rates. 

Commissioner  Prouty.  How  does  it  happen  that  it  occurs  to  each 
road  to  make  the  same  rate? 

Mr.  Tucker.  I  do  not  think  a  rate  could  be  made  to  a  grain  man 
without  every  other  grain  man  knowing  it  in  twelve  hours. 

Commissioner  Prouty.  You  think  the  grain  man  goes  to  the  railroad 
man  and  tells  him  what  it  is? 

Mr.  Tucker.  I  suppose  grain  men  are  very  close  to  the  railroads 
and  the  railroads  are  pretty  close  to  the  grain  men. 

Commissioner  Prouty.  jS^ow,  we  wanted  to  know  the  relative  amount 
of  wheat  and  Hour  that  moved  from  Chicago  east  by  the  different  lines, 
and  if  you  have  prepared  some  statement  of  that  sort  you  may  file  it, 
Mr.  Tucker. 

Mr.  Tucker.  1  would  like  to  state  that  it  was  impossible  for  me  to 
obtain  the  September  shipments.  First,  the  June  shipments.  The  total 
moved  by  the  ten  roads  in  June  was  301,057  bushels  of  wheat.  The 
flour  moved  in  the  same  period  was  235,918  barrels.  That  is  equivalent, 
calling  4i  bushels  ot  wheat  to  a  barrel  of  flour,  to  1,001,020  bushels 
of  wheat."  In  the  month  of  July  there  were  031,449  bushels  of  wheat 
moved,  and  293,150  barrels  of  flour,  equivalent  to  1,319,175  bushels  of 
wheat.  In  the  month  of  August  there  were  901,007  bushels  of  wheat 
shipped  and  272,899  barrels  of  flour.  That  is  eiiuivaleut  to  1,228,045 
bushels  of  wheat.  Of  corn,  in  June  there  were  2,192,109  bushels  moved, 
in  July  472,758  bushels,  and  in  August  582,728  bushels.  During  those 
same  months — I  have  a  statement  of  the  grain  shipped  by  lake  during 
those  same  months.  In  June  the  lake  took  out  of  here  3,428,071  bushels 
of  wheat. 

Commissioner  Prouty.  Can  you  give  the  flour  shipments? 

Mr.  Tucker.  Yes,  sir ;  I  have  the  flour,  too,  sir. 

Commissioner  Fifer.  How  much  does  that  exceed  in  wheat  what 
was  carried  by  tlie  railroads  ? 

3Ir.  Tucker.  The  lake  took  17,000,000  and  the  railroads  took  only 
about  4,000,000.  From  June  to  September  the  lake  took  out  of  here 
17.000,000  bushels  of  wheat  as  against  by  the  railroads  less  than 
4,000,000.  In  regard  to  flour  by  lake,  in  the  month  of  June  there  were 
96.000  barrels:  in  July,  444,000  barrels:  in  August,  444,000  barrels,  and 
in  September  110,000  barrels. 

Commissioner  Prouty.  Now,  about  what  has  been  the  grain  rate  per 
bushel  from  here  to  Buffalo? 

Mr.  Tucker.  By  lake? 

Commissioner  Prouty.  By  lake. 

Mr.  Tucker.  About  from  1^  to  li.  I  saw  yesterday  that  it  ran  up 
to  2  cents. 

Commissioner  Prouty.  And  what  has  been  the  rate  on  flour  from 
liere  to  Buffalo  by  lake  ? 
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Mr.  Tucker.  I  think  the  hike  woukl  average  3  cents  less  than  by- 
rail.  The  rail  rate  for  11)00  is  quoted  by  the  Kureau  of  Statistics  at 
Washington  as  9.98  domestic,  Chicago  to  New  York ;  lake  and  canal  was 
4:A'2  cents,  and  lake  and  rail  o.O,")  cents.  That  is  for  1900  according  to 
the  Bureau  of  Statistics.  Through  New  Orleans  for  the  four  months 
there  were  exported  10,()1(>,9();3  Inishels;  through  Galveston  there  were 
exported  7,411,702  bushels;  through  New  York  12,210,845  bushels, 
and  through  Boston  and  Charlestown  8,071,292  bushels.  Galveston 
and  New  Orleans  expoited  (>,000,000  bushels  more  than  New  York  did. 

Commissioner  Prouty.  Have  you  a  lile  of  those  iutbrmation  circu- 
lars, so  called? 

Mr.  Tucker.  Yes,  sir. 

Commissioner  Prouty.  But  those  rates  are  not  embraced  in  that 
file? 

Mr.  Tucker.  No,  sir. 

Commissioner  Prouty.  I  understand  that  you  got  the  information 
that  was  embraced  in  the  circulars  from  the  vote  of  the  meeting? 

Mr,  Tucker.  We  have  a  meeting,  as  I  said,  and  talk  over  any  sub- 
ject that  comes  up.  For  instance,  as  these  hay  men  said  yesterday  as 
to  change  in  classiflcation  and  change  in  milling  in  transit  rules.  Of 
our  forty-eight  members  we  have  differeut  subcommittees;  anything 
referring  to  lumber  we  refer  to  the  lumber  committee.  They  look  over 
the  matter  and  see  what  is  best  to  be  done  under  all  the  conditions, 
and  they  then  recommend  what  should  be  done  and  my  information 
circular  carries  out  their  recommendation. 

Commissioner  Prouty.  So  your  information  circular  would  not  in  all 
cases  be  based  on  a  formal  vote  of  the  association? 

Mr.  Tucker.  No,  sir;  it  is  a  concensus  ofoi)inion.  It  is  not  binding 
at  all;  it  is  a  mere  matter  of  information.  I  have  here  the  output  of 
the  Minneapolis  mills. 

Commissioner  Prouty.  Can  you  tell  us  what  part  of  that  goes  for 
export,  from  the  Northwestern  mills? 

Mr.  Tucker.  I  do  not  think  they  keep  it  separate.  The  bulk  of  it 
goes  through  other  gateways  than  ours.  It  goes  through  Milwaukee 
and  other  gateways,  and  Duluth,  where  they  have  better  lake  arrange- 
ments. With  this  tremendous  volume  of  wheat  out  of  here  in  four 
months,  17,000,000  bushels  by  lake  as  compared  with  4,000,000  by  the 
ten  trunk  lines,  it  does  not  look  like  their  rates  are  too  low. 

Commissioner  Prouty.  The  question  is,  why  can  not  they  publish 
these  low  rates  so  that  everybody  can  see  them  and  get  the  benefit  of 
them? 

Mr.  Tucker.  It  would  fluctuate  too  much.  You  have  to  take  into 
consideration  too  much. 

Commissioner  Prouty,  The  testimony  is  that  these  rates  have  been 
observed  all  summer. 

Mr.  Tucker.  Possibly  they  may  have  been.  I  think  the  through 
rate — it  would  have  to  be  from  an  originating  ])oint.  How  could  you 
make  a  through  tariff  from  i)oints  west  of  the  Mississippi  Iliver  to  all 
foreign  points  or  to  any  Atlantic  port?  It  will  take  a  different  tariff' 
from  almost  every  station. 

Commissioner  Prouty.  Why  can  you  not  publish  the  division  from 
Chicago  to  New  York  or  Baltimore?  ' 

Mr.  Tucker.  We  think  it  Ibictuates  too  much  even  to  warrant  that, 
from  the  necessities  of  the  competition — water  competition  via  New 
Orleans,  and  lake  competition  here  and  from  the  Northwest,  and  by 
Duluth  and  the  Canadian  roads. 
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Commissioner  Prouty.  Let  me  ask  you  about  this  domestic  traffic. 
Has  the  rate  upon  that  been  maintained? 

Mr.  Tucker.  I  believe  it  has,  sir,  so  far  as  I  know. 

Commissioner  Prouty.  Does  the  waybill  show  whether  it  is  domestic 
or  export  traffic? 

Mr.  Tucker.  The  waybill  shows  when  it  is  really  for  export.  There 
is  no  traffic  allowed  to  be  billed  for  export  unless  it  is  consigned  to  a 
foreign  freight  agent  in  New  York,  and  if  it  is  not  exported  then  it  is 
checked  back  to  domestic.  It  has  to  be  actually  exported  to  take 
advantage  of  that  rate. 

The  Chairman.  Is  there  any  question  to  be  asked  of  Mr.  Tucker? 
If  not,  he  will  be  excused. 

Witness  excused. 

The  Chairman.  Gentlemen,  we  will  take  a  recess  until  2  o'clock. 
Those  who  have  been  requested  to  appear  in  this  matter  which  is  now 
under  consideration  are  desired  to  return  at  that  time. 

after  recess. 

2  o'clock  p.  m. 
The  Chairman.  Gentlemen,  it  appears  to  the  Commission  that  the 
facts  in  counecti  n  with  the  movement  of  grain  and  Hour,  the  principal 
features  at  least,  have  been  very  fully  developed  by  the  frank  disclosures 
of  Captain  Grammer  and  Mr.  Biddle,  and  that  anything  fnrther  would 
only  be  by  way  of  repetition  of  greater  detail,  and  as  we  are  more  con- 
cerned in  finding  out  what  the  general  situation  is,  the  rates  actually 
applied,  and  the  effect  upon  the  movement  of  these  commodities  than 
we  are  with  the  minutia'  of  the  business,  it  rather  appears  to  the  Com- 
mission that  it  is  needless  to  pursue  the  inquiry  further  upon  those 
general  lines  at  present  at  least.  We  are  glad  to  see  representatives 
of  the  milling  interests  here,  and  it  may  be  that  they  would  like  to  be 
heard  in  order  to  present  their  views  or  make  suggestions  concerning 
the  matter  under  inquiry.  I  see  Mr.  Seybt  is  here.  Mr.  tSeybt,  perhaps 
you  would  like  to  make  a  statement  in  this  case.    Please  come  forward. 

C.  H.  Seybt,  being  duly  sworn,  testified  as  follows: 

The  Chairman.  You  are  a  resident 

Mr.  Seybt.  Of  St.  Louis — my  residence  is  in  Illinois;  I  do  business 
in  St.  Louis. 

The  Chairman.  What  is  your  occupation? 

Mr.  Seybt.  Miller  and  exporter. 

The  Chairman.  Without  being  specially  interrogated,  go  on  and  tell 
in  your  own  way  and  state  whatever  you  desire  to  appear  in  this  record. 

Mr.  Seybt.  We  have  at  St.  Louis  what  is  called  a  millers'  club,  com- 
prising the  principal  millers  of  the  city  of  St.  Louis  and  surrounding 
territory.  These  millers  have  come  together  and  present  a  written 
statement  to  your  Commission,  which  I  hold  in  my  hand.  Do  you  wish 
me  to  read  it? 

Commissioner  Prouty.  I  think  ir  would  be  sufficient  to  file  it  and 
make  any  additional  statement  you  desire  in  reference  to  it. 

The  Chairman.  You  might  state  briefly  its  purport  and  make  such 
additional  statement  as  you  desire. 

Mr.  Seybt.  The  statement  practically  shows  by  actual  figures  taken 
from  the  monthly  statements  of  the  Treasury  Department  that  the 
flour  export  is  diminishing  while  the  wheat  export  is  increasing.  We 
have  taken  three  years  to  prove  it.     We  have  left  out  those  European 
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countries  which  have  a  (liscriminatiug  duty  against  flour.  We  liave 
confined  ourselves  to  Great  Britain,  wliere  Hour  and  wheat  are  received 
on  the  same  terms — that  is,  duty  free — and  we  show  that  in  two  years 
we  have  dwindled  9  j)er  cent.  We  had  some  other  points  to  make  in 
connection  with  that,  V)ut  they  are  burdened — or  rather  you  can  not 
bring  up  other  circumstances  in  connection  with  that,  that  our  point 
would  be  too  clouded,  so  we  left  it  out.  We  also  say  at  the  conclusion 
that  we  are  seriously  handicap])ed  by  the  fact  that  all  the  Western 
roads,  the  granger  railroads,  so  called,  have  a  favored  lirni,  grain 
firm,  doing  business  on  that  line  and  taking  away  from  us,  from  the 
manufacturer,  which  makes  the  (;ost  to  us  so  much  more  than  it  would 
be  if  there  was  free  competition.  We  touch  upon  that.  1  do  not 
know  whether  I  could  add  anything. 

The  Chairman.  \)o  you  mean  by  that  that  grain  buyers  of  the  class; 
you  have  in  mind  when  you  say  connected  with  the  respective  line» 
offer  more  for  the  wheat  to  the  grower  than  the  miller  can  afford  to 
pay  ! 

Mr.  Seybt.  The  immediate  effect  is  such.  If  I  have  to  compete  with 
the  grain  buyer  that  has  cheaper  rates  than  I,  of  course  he  can  overbid 
me.  While  that  is  the  immediate  effect,  the  final  effect  will  be  that  the 
manufacturer  will  be  driven  out  of  the  business  and  there  will  be  no 
competition,  and  we  all  know  that  where  there  is  no  competition  the 
I)rices  will  eventually  be  less  than  they  sliould  be. 

Commissioner  Prouty.  If  you  had  the  same  freight  rate  now  that 
the  favored  buyer  does,  according  to  your  theory  you  could  buy  the 
grain  now,  and  the  result  would  be  that  you  would  grind  it  here  instead 
of  sending  it  abroad,  paying  the  same  price  to  the  farmer.  Is  not  that 
true? 

Mr.  Seybt.  Yes,  sir. 

Commissioner  Prouty.  So  the  i^referential  rate  given  him,  assuming 
that  he  has  one,  determines  that  he  shall  take  that  wheat  and  export 
it  instead  of  you  buying  it  and  grinding  it? 

Mr.  Seybt.  Yes,  sir.  For  instance,  1  can  not  go  out  West  and  buy 
grain  in  Kansas  and  ship  it  to  my  mill  under  present  circumstances. 
My  rate  would  be  so  much  higher  that  I  could  not  compete  at  all. 

Commissioner  Prouty.  The  railroads  seem  to  claim  about  that  that 
while  this  particular  buyer  may  be  able  to  pay  a  higher  price,  he  has 
no  better  freight  rate.  He  is  able  to  pay  that  higher  price  by  virtue  of 
the  fact  that  he  has  certain  fa(;ilities  for  the  handling  of  that  grain,  and 
the  grading,  and  all  that,  which  you  do  not  have,  and  that  by  giving 
to  one  particular  buyer  the  right  to  buy  on  a  i»articular  road  he  is  able 
to  provide  those  facilities,  whereas  if  everybody  bought  there  it  could 
not  be  done.  That,  as  I  understand  it,  is  the  justification  these  rail- 
roads urge. 

Mr.  Seybt.  Well,  you  give  us  equal  freight  rates,  and  we  will  get  up 
our  facilities,  too;  but  if  we  have  not  these  equal  freight  rates — if  we 
are  discriminated  against — what  facilities  Ave  have  will  go  into  decay, 
because  we  can  not  make  use  of  them. 

Commissioner  Prouty.  Well,  proceed  with  your  statement. 

Mr.  Seybt.  Here  is  the  statement. 

(The  same  is  hereto  annexed  and  marked  "l^^xhibit  A — Seybt.") 

Commissioner  l*ROurY.  Do  you  desire,  Mr.  Seybt,  to  say  anything 
in  reference  to  the  testimony  given  by  Captain  (Irammer,  Mr.  Tucker, 
or  Mr.  Biddle  in  reference  to  the  movement  of  wheat  and  Hour?  In 
the  first  place,  it  seems  to  be  said  that  while  exj)ort  wheat  moves  on  a 
secret  rate,  or  rather  on  a  rate  that  is  not  published,  the  same  thing  is 
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true  of  export  flour.  In  the  first  place,  do  you  understand  that  that 
is  so? 

Mr.  Seybt.  I  understand  it,  but  I  wish  to  make  a  few  remarks  on 
that. 

Commissioner  Prouty.  Go  ahead  and  make  any  remarks  you  desire. 

Mr.  Seybt.  I  am  an  exporter  of  flour,  located  at  St.  Louis.  My  own 
mills  are  in  Illinois,  but  1  export  for  millers  in  Kansas,  Oklahoma,  Illi- 
nois, Kentucky,  and  such  States.  They  write  or  telegraph  me,  "Please 
get  me  a  rate  from  my  mill  to  some  port  in  Europe."  Then  I  have  to 
ship  from  mills  in  Illinois,  north  and  south  mills,  who  will  ship  to  St. 
Louis,  and  from  there  to  the  Atlantic  seaboard.  Hence  my  freight 
eugagements  are  of  three  kinds,  either  from  a  local  point  in  Illinois  or 
from  East  St.  Louis  or  from  the  West,  and  this  whole  summer  when 
their  freight  agent  came  to  my  office  he  would  ask  what  points?  He 
would  have  a  rate  from  the  Illinois  mill,  a  diflerent  rate  from  the  East 
St.  Louis,  and  a  still  diflerent  rate  if  it  originated  west  of  the  Mississippi 
Iliver,  and  that  difference  was  very  much  in  favor  of  the  western 
shipments — less  so  from  East  St.  Louis.  My  mill  is  located  .'30  miles 
from  St.  Louis,  and  throughout  this  summer  1  have  been  asked  to  pay 
from  2  to  G  cents  per  lUO  pounds  more  than  I  could  have  got  the  same 
rate  from  East  St.  Louis. 

Commissioner  Prouty.  On  what  line  is  your  mill? 

Mr.  Seybt.  On  the  Penns:^lvania. 

Commissioner  Peouty.  Do  you  think  a  person  could  have  shipped 
by  the  Pennsylvania  from  your  town  at  a  rate  from  2  to  6  cents  less 
than  you  could  get? 

Mr.  Seybt.  !  would  not  say  that  exactly.  The  Pennsylvania  say 
they  upheld  the  tarilf,  and  I  have  no  reason  to  doubt  their  word,  but 
other  competing-  roads  to  the  Eastern  seaboard  would  save  that  2,  3, 
4,  5,  or  6  cents. 

Commissioner  Fifer.  Is  that  for  export? 

Mr.  Seybt.  Export.  For  instance,  the  day  before  yesterday  I  hap- 
pened to  be  iu  an  office  and  the  question  was  asked,  "  What  is  the  rate  to 
Belfast?"  Theagent  said  28cents.  I  said,  "  That  is  too  much.  It  can  be 
had  cheaper."  He  said,  "We  meant  from  Kansas  City."  But  from  East 
St.  Louis  it  is  27  cents,  and  from  my  mill  in  Illinois,  30  miles  nearer  the 
seaboard,  I  am  asked  30i  cents  to-day.  I  find  that,  by  the  fact  that  the 
agents  do  not  know  from  what  point  I  want  to  ship,  and  they  quote  a 
rate  which  they  would  not  quote  if  they  thought  it  was  going  from 
Illinois. 

Commissioner  Prouty.  Where  do  you  buy  the  grain  you  grind  at 
your  Illinois  mill? 

Mr.  Seybt.  Mostly  at  St.  Louis.  I  used  to  buy  large  quantities  in 
Kansas,  but  can  not  do  it  any  more  owing  to  the  rates  of  freight. 

Commissioner  Prouty.  By  what  route  does  that  flour  go  from  Kan- 
sas abroad — through  what  port — an  Atlantic  port  or  Southern  port? 

Mr.  Seybt.  An  Atlantic  port. 

Commissioner  Prouty.  Always  an  Atlantic  port? 

Mr,  Seybt.  Well,  the  last  year  or  so  I  have  not  seen  any  shipments 
go  by  way  of  Galveston  or  Port  Arthur.  Two  or  three  years  ago  we 
had  more  shipments  that  way  than  now. 

Commissioner  Prouty.  And  you  understand  the  rate  from  Kansas 
City  through  an  Atlantic  port  is  less  than  the  rate  from  your  Illinois 
mill? 

Mr.  Seybt.  Oh,  yes,  sir;  that  is  a  common  experience.  A  freight 
agent  came  to  my  office  and  made  me  a  rate  to  Antwerp.    I  said,  "  You 
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are  mistaken:  tliat  tlour  orioinates  in  Kansas."  "Well,  I  will  make 
you  5  cents  under  East  St.  Louis  from  Kansas  City  " — over  his  own  road. 
They  have  not  been  exceptional  cases,  for  he  quoted  that  to  me. 

Commissioner  Prouty.  Did  his  line  lead  to  (ialveston? 

Mr.  Seybt.  No,  sir:  from  East  St.  Louis  to  the  Atlantic  seaboard. 
He  offered  to  take  flour  at  5  cents  below  the  rate  his  line  wonld  charge 
from  East  St.  Louis. 

Commissioner  Prouty.  Something  more,  Mr.  Seybt? 

Mr.  Seybt.  No,  sir. 

Commissioner  Prouty.  Now,  one  more  point.  The  testimony  here 
is  that  the  rate  on  wheat  is  not  cut  any  more  than  the  rate  on  flour. 
Have  you  any  knowledge  or  information  on  that,  or  do  you  know  any 
fact  that  beats  on  that? 

Mr.  Seybt.  Nothing  more  than  the  fact  of  the  increased  competition 
in  Europe  in  our  trade  over  thei'e.  I  have  been  in  that  bnsiness  thirty 
years,  and  for  fifteen  years  my  own  mill  never  sold  a  i^ound  of  flour  in 
this  country.  I  shipped  it  all  to  Europe.  Within  the  last  two  years  I 
am  compelled  to  sell  the  medium  grades  in  this  country,  because  the 
European  millers  are  able  to  make  that  cheaper  than  1  can,  and  that 
trade  is  lost  to  me.  The  highest  grades  the  mills  over  there  are  not 
able  to  make,  and  I  retained  my  trade;  but  the  medium  trade  is  vir- 
tually taken  away  from  us,  and  I  am  compelled  to-day  to  seek  an  outlet 
for  that  flour  in  the  domestic  market. 

Commissioner  Prouty.  How  long  has  that  been  true? 

Mr.  Seybt.  About  two  years. 

Commissioner  Prouty.  Do  you  noti<'e  any  peculiar  ditticulty  in  com- 
peting with  foreign  millers  the  last  three  or  four  months? 

Mr.  Seybj'.  Not  especially  so.  It  has  been  the  tendency  the  last  two 
or  three  years. 

Commissioner  Prouty.  It  was  said  by  ^Ir.  (xrammer  that  ocean  rates 
had  been  unusually  low  this  summer,  and  that  was  a  special  reason 
why  at  this  time  the  foreign  miller  could  compete  more  advantageously 
than  before. 

Mr.  Seybt.  There  is  nothing  whatever  in  that,  and  we  make  mention 
of  that  in  our  statement.  There  has  always  been  a  considerable  differ- 
ence in  favor  of  wheat  as  against  flour  in  the  ocean  rate,  and  what  we 
experience  now  has  been  experienced  before.  I  mean  the  difference 
to-day  between  tlie  ocean  rate  on  wheat  and  flour  is  no  more  than  the 
average  for  the  last  fifteen  or  twenty  years.  They  prefer  to  take  wheat 
to  flour  for  the  reason  of  better  handling,  etc.,  but  the  ocean  rates  on 
wheat  and  flour  are  now  just  about  in  proportion  like  they  always  have 
been.  But  that  they  took  over  those  cargoes  and  brought  them  back, 
which  Mr.  Crammer  testifled  to,  that  has  happened  before,  and  is 
usually  caused  by  tlie  fact  that  the  storage  room  in  London  is  restricted, 
and  the  vessel  comes  there  and  tinds  no  room  to  discharge  the  cargo. 
They  have  not  the  elevators  and  warehouses  we  have  here.  Everything 
is  congested  there,  and  if  they  have  to  take  a  month  or  two  to  unload 
they  would  rather  take  the  cargo  back  as  ballast.  There  is  nothing 
special  in  that. 

Mr.  Graaimer.  Can  you  name  a  vessel  or  date  that  any  vessel  took 
grain  to  IJverpool  and  brought  it  back  without  charge? 

Mr.  Seybt.  I  could  not  name  it,  but  I  am  sure  in  my  experience  I 
have  heard  of  it  before. 

Mr.  Grammer.  How  long  ago? 

Mr.  Seybt.  Some  years  ago. 

Mr.  Grammer.   You  do  not  know  of  any  si)ecific  circumstance? 
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Mr.  Seybt.  No.  At  the  same  time  I  have  not  seen  such  low  rates 
on  flour,  either,  as  we  are  having  now  for  a  good  many  years — ocean 
rates. 

Mr.  Grammer.  Now,  where  is  your  mill  located  on  the  Yandalia'? 

Mr.  IsEYBT,  At  Highland,  111. 

Mr.  Grammer.  Have  you  a  mill  at  East  St.  Louis? 

Mr.  Seybt.  No,  sir;  but  1  ship  a  good  deal  from  there. 

Mr.  Grammer.  Have  you  milling  in  transit  rates  at  East  St.  Louis? 

Mr.  Seybt.  1  have  not. 

Mr.  Grammer.  Do  you  say  the  wheat  you  mill  at  Highland,  that 
you  buy  at  East  St.  Louis,  that  you  pay  the  local  rate  to  the  mill  from 
East  St.  Louis  and  then  the  local  East? 

Mr.  Seybt.  We  do  not  do  that.  They  give  us  a  specialrate  to  High- 
laud  according  to  the  season,  more  or  less.  If  they  have  a  good  crop 
they  charge  more;  if  they  have  a  poor  crop,  less. 

Mr.  Grammer.  By  that  special  rate  they  practically  give  you  milling 
in  trajisit,  do  they  not? 

Mr.  Seybt.  No. 

Mr.  Grammer.  They  do  not  charge  you  the  local? 

Mr.  Sbyb'j\  They  charge  the  local  for  the  flour. 

Mr.  Grammer.  But  as  for  the  wheat? 

Mr.  Seybt.  They  do  not.  They  try  to  help  us  out  that  way,  but  we 
are  bound  to  pay  tlie  tariff  from  the  mill. 

Mr.  Grammer.  Are  you  familiar  with  the  rates  from  East  St.  Louis 
to  New  Orleans  on  flour  for  export? 

Mr.  SEY15T.  I  test  it  every  once  in  a  while. 

Mr.  Grammer.  What  are  those  rates? 

Mr.  SEYirr.  Those  rates  are  very  close  up  to  the  rates  to  the  Atlantic 
seaboard.  I  mean  the  through  rates.  If  I  want  to  ship  from  a  jioint 
on  the  Illinois  Central 

]Mr.  Grammer.  I  am  talking  of  East  St.  Louis.  What  are  the  rates 
for  export  on  flour  by  New  Orleans? 

Mr.  Seybt.  Usually  virtually  the  same  as  from  East  St.  Louis  to 
Europe  by  the  Atlantic  ports. 

Mr.  Grammer.  I  am  lalking  of  New  Orleans. 

Mr.  Seybt.  I  say  the  rates  via  New  Orleans  to  Europe  are  virtually 
the  same  as  via  the  Atlantic  seaboard. 

Mr.  (tRAMmer.  What  are  they  on  grain? 

Mr.  Seybt.  I  do  not  know. 

Mr.  Grammer.  Do  not  you  know  that  the  rate  on  wheat  from  East 
St.  Louis  to  New  Orleans  for  export  has  not  exceeded  10  cents  a  hun- 
dred for  a  long  time? 

Mr.  Seybt.  That  I  do  not  know. 

Mr.  Grammer.  Do  you  know  what  rate  the  barges  make  from  St. 
Louis  to  New  Orleans? 

Mr.  Seybt.  I  do  not  know. 

Mr.  Grammer.  That  is  all. 

The  witne-s  was  excused. 

E.  P.  Bacon,  being  duly  sworn,  testified  as  follows: 

The  Chairman.  Mr.  Bacon,  do  you  desire  to  make  a  statement  in  this 
matter? 

Mr.  Bacon.  I  have  some  papers  to  present  to  the  Commission. 

The  Chairman.  In  order  that  the  record  may  show — your  residence 
is  Milwaukee? 

Mr.  Bacon.  Yes,  sir;  and  I  am  engaged  in  the  grain  business — in 
the  receiving  of  grain  on  commission  and  selling  at  Milwaukee.    In  that 
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couuectioQ  I  am  brought  into  close  contact  with  the  milling- interests  of 
Milwaukee,  and  whatever  affects  that  interest  affects  my  own.  We 
find  most  of  the  time  there  are  difliculties  in  regard  to  bringing  grain 
to  Milwaukee  and  having  it  milled  there  and  forwarded  from  there  to 
the  seaboard.  1  have  reci nested  Mr.  George  A,  Schroeder,  lately  the 
manager  of  the  Milwaukee  Freight  lUireau,  to  furnish  me  rates  of  freight 
as  shown  by  the  tariffs  of  the  various  roads  from  various  points  west  of 
the  Mississippi  River  to  Milwaukee  on  wheat  in  combination  with  the 
rates  from  Milwaukee  to  the  seaboard  on  tiour.  I  wish  to  present  to 
3'ou  those  rates  and  show  you  the  differences  that  exist  against  the  Hour 
at  Milwaukee.  The  export  wheat  rate  from  Sheldon,  Iowa,  to  the  Mis- 
sissippi River  is  10  cents  a  hundred,  and  from  the  Mississippi  River  to 
New  York  15i,  makiug  a  total  of  31i  from  the  point  of  origin  to  New 
York  City. 

The  Chairman,  That  is  for  export! 

Mr.  Bacon.  That  is  for  export. 

Commissioner  Prouty.  That  is  the  published  rate? 

JMr.  Bacon.  That  is  the  published  rate.  The  rates  on  wheat  to  Mil- 
waukee plus  the  tlour  rates  from  Milwaukee  to  New  York  are  as  fol- 
lows: From  Sheldon  to  Milwaukee,  20  cents,  and  from  Milwaukee  to 
■New  Y^ork,  15  cents;  total,  o~)  cents,  against  31i  where  for  export  wheat. 

Commissoner  Prouty.  Do  you  not  have  milling  in  transit  at 
Milwaukee? 

Mr.  Bacon.  Not  on  that  class  of  business. 

Commissioner  Prouty.  Do  you  actually  buy  wheat  there  that  is 
milled  at  Milwaukee?  Is  that  territory  from  which  you  ought  to  be 
able  to  grind  wheat  at  Milwaukee? 

Mr.  Bacon.  It  is.  It  is  in  what  we  call  absolute  Milwaukee  terri- 
tory.    It  is  precisely  due  west  of  Milwaukee. 

Commissioner  Prouty.  Why  can  not  you  get  the  milling  in  transit 
rates!  Captain  Crammer,  I  think,  testitied  that  nulling  in  transit 
rates  are  applicable  from  all  those  points. 

Mr.  Bacon,  There  are  milling  in  transit  rates  from  certain  points  in 
the  Northwest  that  come  in  competition  with  Minneapolis,  but  that  is 
not  true  as  to  this  particular  point  and  many  others  similarly  situated. 
The  rate  from  Algona,  Iowa,  to  the  Mississi})pi  River  on  ex])ort  wheat 
is  14  cents,  and  from  the  Mississippi  River  to  New  Y^ork,  1.1.^  cents,  mak- 
ing L!!)i.  The  rate  from  Algona  to  Milwaukee  on  wheat  is  Id  cents,  and 
from  Milwaukee  to  New  Y^ork,  on  flour,  15  cents;  total,  34  cents,  mak- 
ing a  difference  of  4i  cents. 

Commissioner  Prouty.  Y"ou  are  giving  all-rail  rates! 

]\Ir.  Bacon.  All  rail  rates  in  all  cases,  ('anton.  South  Dakota,  to 
^Mississippi  River  17  cents,  ami  from  Mississii)pi  Piver  to  New  Y'ork, 
loi  cents:  total,  32.^  cents.  From  Canton  to  Milwaukee,  21  cents;  Mil- 
waukee to  New  Y'ork,  on  tlour,  15  cents,  making  a  total  of  3(1  cents — a 
diflerence  of  3A  cents  from  that  j)oint  against  Hour.  Sioux  Falls,  S. 
Dak.,  also  directly  tributary  to  Milwaukee,  to  Mississipjn  Piver,  11. ^ 
cents;  from  Mississi{)pi  River  to  New  York,  15.^,  cents;  total,  .■)3  cents. 
Sioux  Falls  to  Milwaukee,  21.^,  and  from  Milwaukee  to  New  York,  on 
flour,  15,  nuiking  'Mi.i — 3|  cents  again  against  the  Hour.  Sioux  City — 
also  in  the  same  territory — to  the  Mississip])i  River,  17  cents;  from  the 
Mississippi  River  to  New  York,  15^  cents,  making  a  total  of  32.]  cents. 
From  Sioux  City  to  Milwaukee,  2)  cents,  and  from  Milwaukee  "to  New 
Y^ork,  on  Hour,  15  cents;  total,  3G  cents — a  difference  of  3.]  cents. 

The  Cfi airman.  Cenerally  is  the  ditference  3.J.  cents? 

Mr.  Bacon.  It  varies  on  this  statenuMit  from  3.',  to  4.^  cents  from  dif- 
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fereiit  points.  There  is  no  uniformity.  It  is  merely  a  coincidence  that 
the  difference  a^^rees  at  two  or  three  different  points.  From  Defiance, 
Iowa,  to  Mississippi  Kiver,  loi  cents;  from  Mississippi  River  to  New 
York,  15i  cents;  from  Defiance  to  Milwaukee,  20  cents,  and  from  Mil- 
waukee to  New  York,  on  flour,  15  cents;  total,  35  cents — a  difference  of 
4  cents.  Defiance  is  on  the  latitude  of  Chicago,  but  the  rates  from 
Defiance  and  Milwaukee  to  Chicago  are  precisely  the  same,  which  is 
true  of  the  previous  points  I  have  mentioned,  Chicago  and  Milwau- 
kee are  in  competition  at  Defiance.  Perry,  Iowa,  same  line  of  road,  to 
Mississippi  Eiver,  14  cents;  Mississippi  Kiver  to  New  York,  15i  cents; 
total,  29^  cents;  from  Perry,  Iowa,  to  Milwaukee,  19  cents;  from  Mil- 
waukee to  New  York,  on  Hour,  15  cents;  total,  34  cents,  a  difference  of 
4^.  From  Tama,  Iowa,  to  ^Mississippi  River,  12  cents,  and  from  Mis- 
sissippi River  to  New  York,  lo^  cents;  total,  27A  cents;  from  Tama  to 
Milwaukee,  16  cents,  and  from  Milwaukee  to  New  York,  on  flour,  15 
cents;  total,  31  cents — a  difference  of  3i  cents  against  flour.  At  the 
time  this  was  prepared,  the  4th  of  October,  the  existing  rail  rates 
from  Chicago  and  Milwaukee  to  New  York  City  for  both  export  and 
domestic  grain  were  15  cents  per  hundred  pounds,  and  the  same  on 
grain  i)roducts.  The  rates  from  the  Mississippi  River  to  New  York  on 
export  grain  at  that  time  were  15i  cents;  domestic  grain,  17^  cents. 
Although  the  export  and  domestic  rates  were  nominally  alike  from 
Chicago  and  Milwaukee  to  the  seaboard,  there  was  a  difference  of  2 
cents  between  the  ex])ort  and  domestic  rates  from  the  Mississippi  River 
to  New  York.  Mr.  Schroeder  makes-  a  statement  in  connection  with 
this,  in  which  he  says: 

It  is  an  open  secret  that  export  grain  does  not  pay  tarift"  rates — so  that  the  com- 
parison of  tignres  does  not  show  actual  conditions  or  why  the  milling  industry  of 
this  country  is  gradually  being  frozen  out  of  the  export  business — owing  to  the  very 
cheap  transportation  of  export  grain. 

That  is,  cheaper  rates  made  for  export  than  are  named  in  these 
statements. 

Commissioner  Prouty.  Do  you  millers  at  Milwaukee  pay  the  pub- 
lished rates  on  flour  for  export '? 

Mr.  Bacon.  I  leave  that  for  our  Milwaukee  millers  to  testify  to,  who 
are  more  familiar  with  it.  Mr.  Magdeburg  is  present  and  can  give  the 
facts  as  to  that.  I  also  want  to  bring  to  your  attention  other  figures 
that  militate  against  the  milling  interests  at  Milwaukee,  which  are  quite 
as  serious,  but  of  a  different  nature  and  are  in  the  line  of  the  statement 
Mr.  Seybt  just  made,  to  the  effect  that  each  line  of  railroad  manages  its 
grain  business  through  an  eleviitor  or  grain  company,  and  those  com- 
panies are  in  position  through  some  cause  to  pay  higher  prices  for  grain 
than  can  be  paid  by  regular  shippers — than  the  millers  can  pay,  I 
should  say,  and  pay  the  rates  of  freight  to  Milwaukee  and  grind  the 
flour  at  Milwaukee.  Instances  of  that  kind  come  frequently  to  my 
personal  knowledge  as  a  commission  merchant.  I  have  a  memorandum 
of  one  that  came  a  short  time  since,  of  which  I  will  give  you  the  figures 
merely  as  an  illustration  of  cases  that  frequently  come  to  my  attention 
of  very  similar  character.  ]Mr.  O.  A.  Streator,  who  is  employed  by  my 
firm  as  a  traveling  agent  in  the  western  part  of  Minnesota,  Iowa,  and 
South  Dakota,  wrote  our  firm,  on  the  27th  of  September  last,  that  a 
certain  shipper  at  Jackson,  Minn.,  whose  name  he  gives,  billed  a  car 
of  wheat  to  a  certain  elevator  company  at  Milwaukee — the  name  is  also 
given — and  on  September  23  received  wire  that  the  car  graded  No.  2 
Northern,  1  pound  off'  and  would  give  C5^    cents  less  Minneapolis 
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freight;  that  is,  05i  is  the  price  named,  from  which  is  deducted  freight 
from  shipping  point,  .lackson,  to  Minneapolis,  although  the  wheat  was 
to  be  billed  to  Milwaukee.  Mr.  Streator  adds:  "I  saw  the  message." 
Take  the  price  of  65.1  cents  and  deduct  the  Minneapolis  freight,  which 
was  7^,  and  it  leaves  58  cents,  which  the  shipper  realized.  Add  the 
freight  to  Milwaukee  to  that  price,  which  was  then  11.7  cents  i)er  100 
pounds,  and  it  made  it,  laid  down  at  Milwaukee,  69.7  cents.  The  Mil- 
waukee market  that  day  was  69  cents.  It  is  only  seven-tenths  of  a 
cent  difference  in  this  particular  instance,  but  frequently  instances 
come  to  my  notice  in  which  the  difference  ranges  from  this  figure  to 
2  cents  a  bushel.  But  even  seven-tenths  of  a  cent  i)er  100  pounds  is  a 
complete  embargo  against  the  dealer  in  wheat  in  reference  to  buying 
as  against  the  elevator  company  that  oi)erates  on  that  line..  That  is  to 
say,  if  the  Milwaukee  Elevator  Company,  which  is  the  company  to 
which  I  refer,  paid  the  full  rate  of  freight,  they  paid  seven  tenths  of  1 
cent  per  hundred  pounds  more  for  their  wheat  than  they  could  buy  at 
Milwaukee  for  at  the  very  same  moment  this  wheat  was  seht.  That  is 
all  I  desire  to  say. 

The  Chair:man.  You  may  tile  that  statement,  Mr.  Bacon. 

(The  same  is  hereto  annexed  and  marked  "Exhibit  B — Bacon.") 

Commissioner  FiFER.  Are  you  able  to  state  that  the  foreign  miller 
would  be  able  to  drive  you  out  of  the  foreign  market  if  there  was  no 
wheat  exported  from  this  country? 

Mr.  Bacon.  In  regard  to  the  milling  business,  I  beg  to  refer  you  to 
a  miller. 

Commissioner  Ftfer,  Would  it  be  possible  for  the  foreign  miller  to 
get  his  wheat  froin  other  countries  and  drive  you  ftut  of  that  market, 
or  must  he  drive  you  out  of  the  foreign  market  with  American  wheat? 

Mr.  Bacon.  I  can  say  from  my  knowledge  of  prices  of  wheat  through- 
out the  world  that  they  are  practically  on  an  equality,  and  that  the 
difference  in  freight  between  different  points  regulates  the  prices  at 
different  points  the  world  over. 

Mr.  Gramme R.  As  I  understand,  this  is  a  complaint — rather  an 
informal  one — against  the  railroads  for  discriminating  in  favor  of 
wheat  as  against  the  products  of  wheat.  Are  you  a  party  to  that  gen- 
eral complaint! 

Mr.  Bacon.  I  merely  present  this  as  an  incidental  statement  having 
a  bearing.  I  am  not  making  complaint,  and  have  no  direct  connection 
with  the  millers.  I  present  this  as  having  a  bearing  of  considerable 
importance,  for  the  reason  that  the  interests  of  the  (commission  mer- 
chant that  handles  grain  at  Milwaukee  are  identical  to  a  considerable 
extent  with  those  of  the  millers,  and  if  (;ertain  })arties  are  able  to  buy 
wlieat  and  pay  more  for  it  than  it  is  worth  to  ship,  it  i)revents  shii)ping 
it  to  Milwaukee. 

Mr.  Crammer.  Are  you  familiar  with  the  rates  of  freight  by  boat 
from  Milwaukee  on  flour  this  year"? 

Mr.  Bacon.  I  could  not  say  i)()sitively'as  to  that. 

Mr.  Crammer.  Do  you  know  what  they  are  as  related  to  the  rates 
from  Chicago? 

Mr.  Bacon.  I  would  not  undertake  to  give  testimony  on  that. 

Mr.  (tRammer.  You  do  not  know  whether  they  are  more  or  less? 

Mr.  Bacon.  My  information  is  second  hand. 

Mr.  G-RAMMKR.  Are  you  familiar  with  the  rates  on  wheat  by  boat 
from  Milwaukee  to  Buffalo,  as  compared  with  the  rates  from  Chicago 
to  Buffalo  ? 
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Mr.  Bacon.  I  can  say  from  general  knowledge  that  tbey  are  substan- 
tially the  same,  as  a  general  thing. 

Mr.  GrRAMMER.  Now,  this  complaint  is  against  the  railroads  for  dis- 
criminating against  the  millers — making  discriminating  rates — charg- 
ing higher  rates  on  the  mill  products  than  we  charge  on  the  wheat. 

Mr.  Bacon.  I  am  not  making  a  complaint;  I  am  making  a  statement 
that  the  millers  are  at  a  disadvantage  in  the  purchase  of  wheat. 

Mr.  Grammer.  If  you  have  a  mill  at  Milwaukee  and  it  costs  you  12 
cents  a  hundred — that  is  the  boat  rate  on  flour — and  you  ship  to  New 
York — that  is  the  published  boat  rate  in  ettect  this  year — and  the  rate 
on  wheat  by  boat  from  Milwaukee  is  8  cents  a  hundred,  in  what  way,  as 
a  miller,  would  you  be  affected,  either  more  or  less,  if  that  particular 
wheat  went  out  of  ^Milwaukee  by  rail  to  New  York  ? 

Mr.  Bacon.  The  margin  on  milling  is  so  exceedingly  small 

Mr.  Grammer.  That  is  not  the  point.  The  point  is  this:  Ifthetrans- 
l^ortation  charge  on  wheat  from  Milwaukee  by  any  means  to  the  sea- 
board is  8  cents  per  hundred — and  that  means  is  the  water  carrier — in 
what  way  as  a  miller  grinding  wheat  in  Milwaukee — in  what  way  would 
you  be  aflected  if  that  wheat  went  by  rail? 

Mr.  Bacon.  It  enables  the  elevator  man  to  outbid  or  ov^erbid  the 
miller.  It  places  the  wheat  in  the  market  at  a  higher  price  than  the 
miller  can  afford  to  pay. 

Mr.  Grammer.  Can't  he  do  that  when  he  ships  by  boat?  Does  it 
change  the  relation  I 

Mr.  Bacon.  I  do  not  get  the  drift. 

The  Chairman.  Mr.  (hammer  means:  Suppose  there  was  no  raiload, 
it  would  all  have  ta  go  by  water  from  Milwaukee.  The  rate  on  wheat 
is  8  cents  and  on  flour  lli.  You  would  be  Just  in  the  situation  you  are 
now. 

Mr.  Bacon.  To  be  sure. 

The  Chairman.  Then  he  says  why  are  the  railoads  to  blame  for  it. 

Mr.  Bacon.  I  am  not  giving  testimony  as  to  the  rate  east  of  Milwau- 
kee or  Chicago.  I  am  showing  that  the  grain  is  laid  down  at  Milwau- 
kee at  a  less  price  than  the  millers  have  to  pay  in  Milwaukee.  I  am 
simply  introducing  this  to  show  that  there  is  a  discrimination  against 
the  shipment  of  that  wheat  from  the  country  point  to  Milwaukee  in 
favor  of  the  wheat  buyer  that  operates  against  the  miller. 

The  Chairman.  That  seems  to  be  all,  Mr.  Bacon. 

Witness  excused. 

F.  H.  Magdeburg,  having  been  duly  sworn,  testified  as  follows: 

The  Chairman.  You  reside  in  Milwaukee? 

Mr.  Magdeburg.  Milwaukee. 

The  Chairman.  You  are  a  miller? 

Mr.  Magdeburg.  Yes,  sir. 

The  Chairman.  And  have  been  for  many  years? 

Mr.  Magdeburg.  Twenty  years  on  my  own  account. 

The  Chairman.  Kindly  proceed  in  your  own  way  and  make  such 
statement  as  you  deem  pertinent  to  this  inquiry. 

Mr.  Magdeburg.  1  understand  that  the  Commission  desires  to  know 
the  ettect  that  this  discrimination  between  wheat  and  flour  carried  has 
upon  the  milling  interests  of  the  country.  As  I  understand,  it  is 
admitted  that  there  is  a  discrimination  practiced,  and  I  shall  not  touch 
ui>on  the  rates  or  the  comparative  rates.  I  have  not  come  here  ])re- 
pared  with  rates.  I  simply  come  here  prepared  to  show  the  result  that 
such  conditions  have  upon  the  milling  interests  of  the  country.     The 
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general  practice  of  tiouriiiin'  the  iiiaiiufactnre  of  Hour  is,  in  a  general 
way,  5  bnsliels  to  the  barrel  of  liour;  while  tlonr  is  made  of  less,  still, 
as  a  general  calculation  that  is  used  as  a  basis.  Jt  must  be  self-evident 
to  anyone  tliat  if  wheat  can  be  bronglit  from  any  portion  of  the  United 
States  to  any  i)ort  in  l^]iiroi)e  on  a  basis  of  4,  .l,  (5,  or  8  cents,  even,  i)er 
bushel  less  than  we  can  lay  down  the  liour  proi)ortionately,  there  is  a 
great  profit  to  the  miller  on  the  other  side  or  a  great  chance  for  him  to 
undersell  the  American  miller.  When  1  first  went  into  the  business 
there  was  a  dift'erence  of  hardly  more  than  a  cent — possibly  a  cent  and 
a  half — which  was  brought  about  by  water  carriage;  but  of  late  years 
the  encroachments  of  the  discrimination  have  grown,  and  they  have 
gradually  built  up  the  milling  industry  of  both  France  and  I'^ngland  so 
that  even  to-day  the  French  miller  can  bring  American  wheat — our 
own  Northwestern  wheat,  which  com])etes  with  the  Hour  J  make  and 
the  Minneapolis  mills  make — they  can  bring  that  to  France,  grind  it 
there,  pay  the  duty,  and  reexport  it  to  England  in  com]ietition  with  us 
and  make  money.  When  they  exjiort  it  out  of  France  they  get  a  rebate 
on  the  import  duty  they  pay  in  getting  the  wheat  in,  and  still  they 
make  money. 

The  Chairman.  They  pay  a  duty  to  get  it  into  France? 

Mr.  Magdkeurg.  Yes,  sir. 

The  Chairman.  And  they  get  a  bounty  out? 

Mr.  Magdeburg.  They  get  a  rebate  on  the  wheat  or  flour  when 
they  export  it. 

The  Chairman.  Is  that  equal  to  the  duty  they  pay  on  it? 

Mr.  ^Magdeburc;.  It  is  practically  the  same,  with  the  exception  of  a 
small  amount  the  Government  retains,  as  here. 

The  Chairman.  So  that  as  to  wheat  or  flour  that  goes  first  to  France 
and  then  to  England  the  duty  practically  cuts  no  figure? 

Mr.  Magdebi'Rc;.  ]So:  ])ractically  not.  The  flour  is  exported  and 
they  receive  a  rebate.  Now,  as  to  the  English  millers,  they  have  grad- 
ually driven  us  out  of  business  in  the  United  Kingdom,  except  at  such 
])orts  or  ])laces  where  the  milling  facilities  are  very  limited  and  where 
the  inland  tariff  is  against  the  home  niiller;  where  we,  for  instance, 
have  direct  communication  by  water  or  ocean  rates  there  we  have  still 
managed  to  retain  some  of  our  business,  but  at  points  like  Liverpool, 
London,  and  Glasgow  we  are  practically  being  shut  out  very  fast.  We 
are  not  entirely  sliut  out,  but  are  practically  shut  out  of  that  business. 
There  is  not  any  question  in  my  mind  that  we  could  hold  our  own  if 
wheat  paid  i)ractically  the  same  exjjort  rates  of  freight  as  flour  does.  It 
has  been  said  here  that  flour  rates  are  very  low.  The  ocean  rates  on 
wheat  have  been  frightfully  low;  as  I  understand,  more  so  than  the 
ocean  rates  on  tiour.  The  published  tariff  rates  have  been  unusually  low 
this  season,  as  the  Comniission  undoubtedly  know.  They  have  been 
lower  than  they  have  been  in  other  years,  and  Ihe  ocean  rates  have 
been  low,  but  those  ocean  rates  ai)p]y  more  to  wheat  than  to  flour. 

The  Chairman.  If  I  understood  you,  you  meant  to  say  that  with 
the  same  inland  rate  on  wheat  as  on  flour  yon  could  do  business  abroad 
notwithstanding  the  ditterence  in  ocean  carriage. 

Mr.  Magdehurg.  Yes,  sir;  we  have  always  done  it  heretofore.  We 
have  always  done  that  heretofore.  The  ocean  rates  as  a  rule  have 
always  been  lower  on  wheat  than  on  lh)ur,  but  with  the  inland  rate 
held  up  to  the  flour  rate — the  wheat  rate  up  practically  to  the  flour 
rate — we  would  not  be  in  the  ])osition  we  are  to-day  before  this  Cora- 
mission.  The  business  is  being  taken  from  us  not  by  fair  comi)etition 
in   manulacturing,  but  it  is  taken   from  us  by  a  lower  transportation 
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rate.  We  pride  ourselves  on  being  able  to  meet  foreign  competition  in 
the  milling  trade  in  the  mauufactaring.  While  we  admit  that  the  olfals 
are  lower  here  than  they  are  on  the  other  side,  we  still  feel  that  we 
are  able  to  compete  with  these  people  if  we  had  the  same  chance  of 
getting  our  flour  over  there  on  the  same  basis  as  the  wheat  is  taken 
over. 

Commissioner  Fifer.  If  those  rates  were  adjusted  as  you  think  they 
•should  be,  do  you  think  that  fact  would  raise  the  price  of  flour  in  the 
foreign  market,  or  would  it  reduce  the  price  of  wheat  in  this  market? 
Suppose  they  fixed  these  rates  as  you  say  they  ought  to  be,  would  that 
result  in  raising  the  price  of  flour  in  the  foreign  market  so  that  you 
could  afford  to  ship  to  the  foreign  market,  or  would  it  lower  the  price 
of  wheat  here  ? 

Mr.  Magdeburg.  It  would  in  no  way  interfere  with  the  price  of 
wheat,  because  the  benefit  that  is  being  derived  now  out  of  that  dis- 
criminative rate  does  not  go  to  the  producer. 

Commissioner  Fifer.  Do  you  think  it  would  raise  the  price  of  flour 
in  the  foreign  market"? 

Mr.  Magdeburg.  Yes,  sir;  it  would  raise  it  to  a  price  that  we  could 
compete  with  the  home  miller.  The  home  miller  could  not  get  his  wheat 
at  the  low  price  he  does  now,  owing  to  the  transportation,  not  because 
the  price  of  wheat  in  Chicago  is  a  given  figure,  but  because  we  can  get 
it  over  there  less  than  we  can  get  our  flour;  therefore  he  can  knock  us 
out  of  that  trade.  That  trade  was  built  up  at  great  labor  and  expense, 
and  it  is  going  away  very  fast. 

The  Chairman.  What  is  the  wheat  rate  from  Milwaukee  to  New 
York  by  water! 

Mr.  Magdeburg.  As  I  stated  to  you,  I  did  not  come  here  prepared 
with  any  rates. 

The  Chairman.  Y^'ou  know  about  what  it  was? 

Mr.  Magdeburg.  By  water  transportation  during  the  summer  months 
it  has  been  12  cents. 

The  Chairman.  On  flour? 

Mr.  Magdeburg,  On  flour. 

The  Chairman.  How  much  on  wheat? 

Mr.  Magdeburg.  I  have  no  means  of  knowing.  I  have  no  wheat  to 
ship  and  ask  no  questions  that  do  not  concern  my  business,  further 
than  I  know  that  the  trunk  line  roads  compete  in  cargoes  or  parts  of 
cargoes,  as  they  take  them.  They  compete  with  the  regular  boats  that 
make  a  business  of  bringing  coal  from  the  East  and  taking  grain  to  the 
East. 

The  Chairman.  You  understand  that  the  wheat  rate  out  of  Milwaukee 
is  3  or  4  cents  less  than  ihe  rate  on  flour? 

Mr.  Magdeburg.  I  am  given  to  understand  that.  I  do  not  know 
myself. 

The  Chairman.  If  the  water  carriers  in  point  of  fact  do  carry  wheat 
3  or  4  cents  per  hundred  pounds  less  than  they  carry  flour,  how  is  that 
difficulty  to  be  overcome  ? 

Mr.  Magdeburg.  Well,  the  water  carriers  are  none  of  them  inde- 
pendent lines.  They  can  not,  as  I  understand  it,  carry  any  wheat  to 
the  seaboard  without  a  through  traffic  arrangement  with  the  trunk 
lines.  They  must  all  have  some  connection  at  elevators  in  order  to  get 
a  through  rate. 

Commissioner  Prouty.  They  do  not  carry  it  on  a  through  rate.  It 
is  a  local  rate  from  Milwaukee  to  Bufl'alo  and  a  local  from  Bulifalo  to 
New  York.     On  your  flour  it  is  a  through  rate. 
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Mr.  Magdeburg.  On  the  wheat  it  is  a  local  rate  outside  of  the  trunk- 
line  carriers,  as  1  understand.  If  tlie  Anchor  Line,  or  the  Erie  Line,  or 
the  W.  T.  Company,  in  connection  with  the  Buffalo  terminals  of  the 
trunk  lines  carry  wheat,  the  usual  arrangement  is  a  throu^ih  rate  to 
IS^ew  York,  oi-  Philadelphia,  or  Baltimore.     I  think  that  is  the  way  of  it. 

Commissioner  Peouty.  Althoujili  they  bill  it  to  Buffalo  and  along-, 
it  is  in  essence  a  through  rate,  but  the  trouble  is  the  rate  itself  is  fixed 
by  these  tranip  steamers  that  carry  it  very  low  from  ^Milwaukee  to 
Buffalo,  and  that,  in  connection  with  the  low  rail  rate  to  New  York, 
makes  a  low  rate  from  Milwaukee  to  the  seaboard.  Your  Hour  is  car- 
ried entirely  by  line  vessels,  is  it  notf 

Mr.  Magdeburg.  Yes,  sir. 

Commissioner  Prouty.  That  fact  gives  wheat  a  lower  rate  thau  Hour 
can  obtain,  does  it  not  ? 

Mr.  Magdeburg.  That  condition  has  existed  ever  since  the  lake 
ports  existed  and  the  trafSc  has  beeu  carried  by  a  vessel.  But  that  did 
not  cut  any  hgure,  because  there  were  elevator  charges,  there  were 
elevator  charges  at  JNIilwaukee,  and  there  were  then  charges  for  put- 
ting that  grain  into  European  vessels  that  practically  offset  that  differ- 
ence and  minimized  it  to  such  a  point  that  we  are  enabled  to  compete. 

Commissioner  Prouty.  You  think  when  the  rail  carrier  gets  hold  of 
that  grain,  whether  it  is  in  bringing  it  to  Milwaukee  or  whether  takiug 
it  from  Buffalo  to  New  Y'ork,  it  ought  to  exert  its  power  and  impose 
some  burden  upon  it  which  will  even  up  the  lake  carriage.  Is  that 
your  idea ! 

Mr.  Magdeburg.  They  do  now  on  these  tramps,  as  you  call  them. 
These  tramps  do  not  ruu  in  connecti(m  with  any  trunk  line.  They  have 
to  put  that  wheat  through  an  elevator  at  a  certain  expense,  and  then 
it  is  carried  forward  upon — 

Commissioner  Prouty".  That  wheat  at  Buffalo  all  goes  through  the 
same  elevator  unless  it  goes  by  canal,  but  if  it  goes  by  rail  through 
Buffalo  it  goes  through  the  same  elevator  and  at  the  same  price, 
whether  it  goes  by  tramp  or  line  vessel.     That  is  the  sworn  testimony. 

Mr.  Magdeburg.  I  did  not  hear  that  testimony.  If  it  is  testimony, 
I  do  not  gainsay  it. 

Commissioner  Prouty.  Looking  at  the  interests  of  the  farmer  for  a 
minute — at  the  interests  of  the  man  who  raises  it — is  it  not  for  his 
interests  that  that  wheat  should  get  to  market  as  cheaply  as  it  can? 

Mr.  Magdeburg.  Undoubtedly;  but  it  should  not  be  done  at  the 
expense  of  the  farmer,  giving  the  benefit  to  a  few  individuals  who  are 
large  shippers. 

Commissioner  Prouty.  That  benefit  apparently  enables  the  large 
shipper  to  pay  the  farmer — 

Mr.  Magdeburg.  That  benefit  does  not  cut  any  figure  in  the  price 
of  this  market,  or  in  the  price  of  the  St.  Louis  market,  or  the  Kansas 
City  market.  The  benefit  is  being  given  to  indivhluals  or  to  the  foreign 
miller,  because  it  is  a  benefit  in  transportation,  and  not  a  benefit  in 
competitive  purchasing. 

Commissioner  Prouty.  At  the  present  time  the  fact  that  a  large 
purchaser  who  purchases  for  export  gets  his  freight  rate  a  cent  lower 
than  you  enables  him  to  x>ay  the  farmer  a  cent  more,  but  if  you  had 
that  same  freight  rate  you  could  pay  the  farmer  a  cent  more. 

Mr.  Magdeburg.  We  do  not  buy  from  farmers,  but  receivers  in 
Milwaukee. 

Commissioner  Prouty.  Why  do  you  not  buy  of  this  man  at  Milwau- 
kee who  gets  the  benefit  of  a  better  freight  rate? 
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Mr.  Magdeburg.  He  lias  ouly  wheat  that  has  the  export  rate,  which 
has  a  certain  benefit,  and  that  wheat  he  has  that  benefit  of  for  exporta- 
tion only,  and  if  he  sells  it  to  me  he  loses  that  benefit. 

Commissioner  Prouty.  You  understand  that  is  true! 

Mr.  Magdeburg.  That  is  the  way  I  understand  it. 

Commissioner  Prouty.  That  they  give  wheat  an  export  rate  nomi- 
nally which  they  do  not  give  flour? 

Mr.  Magdeburg.  A  through  export  rate  from  the  point  ot  origin 
if  for  export,  and  that  wheat  can  not  be  bought  in  the  Milwaukee  mar- 
ket at  any  less  than  any  other  wheat,  because  the  man  who  holds  it 
wants  that  export  benefit. 

Commissioner  Prouty.  That  is  all. 

The  Chairman.  Well,  continue  your  statement  if  you  desire  to  say 
anything  further. 

Mr.  Magdeburg.  I  do  not  know  that  I  have  anything  very  much 
further  to  say,  except  that  it  is  a  matter  that  has  been  up  so  much  and 
discussed  so  much,  if  the  railroads  could  show  any  good  reason  why 
they  should  favor  the  European  buyers  that  way  over  the  people  who 
have  built  up  milling  industries  all  over  this  country,  why  then  I  might 
possibly  understaml  it.  But  it  is  beyond  my  understanding  why  these 
things  are  being  done,  and  why  the  milling  industry  is  being  built  up 
in  Europe  at  the  expense  of  the  American  milling  industry.  They  have 
to  have  that  Northern  wheat  if  they  want — the  Glasgow  miller  or  Lon- 
don or  Liverpool  miller  have  to  have  the  Northwestern  wheat;  they 
must  ha\'e  it  in  order  to  compete  with  us  for  the  flour  trade.  It  is  not 
a  matter  of  substituting  for  that  wheat  an  Indian  wheat  or  Australian 
wheat,  or  even  an  Argentine  wheat.  It  can  not  be  done.  That  flour 
made  out  of  the  Northwestern  wheat  can  not  be  duplicated  by  flour 
made  from  any  other  wheat.     The  nearest  to  it  is  the  Argentine. 

Commissioner  Prouty.  Do  your  millers  in  Milwaukee  pay  on  export 
flour  the  published  rate  ? 

Mr.  Magdeburg.  Well,  sir,  that  is  a  poser — that  question.  I 
think  most  of  the  time  we  do,  and  at  times  we  are  quoted  what  they 
call  a  through  rate,  and  we  are  not  shown  the  divisions.  So  that  is  the 
only  way  1  can  answer  that  question. 

The  Chairman.  The  flour  is  carried  on  divisions  as  well  as  wheat  at 
times  f 

Mr.  Magdeburg.  At  times.  I  think  it  was  done  last  spring.  I 
could  get  a  rate  on  flour  to  any  point  on  the  Atlantic  coast.  The  U.  K. 
have  a  rate  which  they  call  a  through  rate,  and  by  prepaying  the 
inland — that  there  was  a  nigger  in  the  fence  there  is  no  question  about 
that,  to  my  mind. 

Commissioner  Yeomans.  How  much  was  that  rate? 

Mr.  Magdeburg.  They  would  not  tell  me. 

Commissioner  Yeomans.  You  paid  it  you  said? 

Mr.  Magdeburg.  I  was  looking  over  some  papers  yesterday  and 
the  ocean  rate  was  10  cents  and  the  inland  9.  That  was  to  Baltimore. 
It  was  understood  that  I  was  to  j)repay  that.  There  was  in  my  mind 
a  perfectly  clear  case.  It  was  an  open  billing,  and  I  had  a  right  to 
believe  that  the  rate  at  w^hich  they  were  taking  that  stuff  out  for  was 
filed  with  your  Commission.  1  had  no  reason  to  doubt  that  or  to  ques- 
tion the  matter  at  all.  That  is  oidy  occasionally.  There  has  been  since 
the  opening  of  navigation,  so  far  as  I  know,  no  cut  rate  on  the  market, 
and  I  am  pretty  sharp  after, rates,  and  there  is  no  question  about  that 
either.  I  am  always  willing  to  drive  the  best  bargain,  because  I  have 
to.     I  would  be  in  the  poorhouse  if  that  was  not  the  case. 
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Cominissiouei-  Yeomans.  You  do  not  care  whether  they  are  published 
or  uot? 

Mr.  Magdeburg.  1  do  not  know  whether  they  are  published  and 
filed  with  your  Connnission  or  not. 

Commissioner  Yeomans.  You  don't  care' 

Mr.  Magdeburg.  If  they  give  me  an  open  rate  of  billing,  and  say  that 
is  the  throujih  rate,  I  never  incjuire  into  the  divisions.  That  is  a  plain 
statement.     I  have  to  do  it  in  self-defense. 

The  Chairman.  Does  that  comprise  all  you  have  to  say? 

Mr.  Magdeburg.  1  think  so. 

Mr.  Grammer.  1  would  like  to  ask  a  question  or  two.  As  to  these 
shipments  you  refer  to  goinji'  by  way  of  Baltimore  to  Europe,  did  they 
go  all  rail? 

Mr.  Magdeburg.  That  was  all  rail;  yes,  sir — before  the  opening  of 
navigation. 

Mr.  Grammer.  What  per  cent  of  your  flour  do  you  ship  by  boat  dur- 
ing the  period  of  navigation  as  compared  with  the  rail? 

Mr.  Magdeburg.  During  the  season  of  navigation  we  try  to  ship  all 
of  our  Hour  by  water  routes. 

Mr.  Grammer.  And  you  get,  of  course,  whatever  the  water  rates  are 
from  time  to  time? 

Mr.  Magdeburg.  Y^es,  sir;  they  have  been  12  cents  up  to  within  a 
few  weeks. 

Mr.  Grammer.  I  believe  you  said  a  minute  ago  that  if  there  was  qo 
export  rate  made  on  wheat  it  would  advance  the  price  of  wheat.  It 
would  either  advance  the  price  of  wheat  here  or  advance  the  price  of 
tlour  in  Europe. 

Mr.  Magdeburg.  I  did  not  make  that  statement. 

Commissioner  Prouty.  He  said  if  the  export  rate  was  the  same  on 
wheat  and  flour. 

Mr.  Grammer.  If  the  same  rates  were  charged  on  wheat  for  export 
as  on  Hour  for  export,  would  that  advance  the  price  of  wheat  from 
Eussia,  Argentina,  and  India?  Would  that  affect  that  wheat  that  is 
put  on  the  Liverpool,  London,  or  Antwerp  markets? 

Mr.  Magdeburg.  That  wheat  does  not  come  in  competition  with 
our  Hour.  The  tlour  made  from  those  wheats  can  not  come  in  competi- 
tion with  our  flour.  It  is  not  the  kind  of  flour  they  use.  It  is,  of 
course,  flour  that  is  used,  but  is  not  the  kind  of  fiour  manufactured  in 
the  iSTorthwest  and  from  Xorthwest  wheat. 

Mr.  Gram^ier.  Now,  as  a  matter  of  fact,  is  there  not  a  per  cent  of 
Northwestern  wheat  used  with  other  wheat  in  Europe  in  the  manu- 
facture of  fiour? 

Mr.  Magdeburg.  Tliat  is  more  than  I  can  tell  you;  I  presume  it  is. 

Mr.  Grammer.  In  regard  to  the  rates  on  wheat  to  Milwaukee,  do 
you  buy  direct  from  the  farmer? 

Mr.  Magdeburg.  No,  sir;  we  buy  almost  entirely  from  receivers  at 
Milwaukee. 

Mr.  Grammer.  If  you  buy  from  receivers  at  Milwaukee  and  those 
receivers  have  the  benefit  of  any  rates  from  the  i)oint  of  shipment,  that 
all  helps  to  reduce  the  ])rice  at  Milwaukee,  does  it  not? 

Mr.  .Magdeburg.  If  they  have  a  benefit? 

Mr.  Grammer.  That  reduces  the  ])rice  to  you,  correspondingly,  does 
it  not  ? 

Mr.  Magdeburg.  The  price  is  not  made  in  Milwaukee  or  in  Chicago. 
It  is  made  the  world  over.  The  price  of  wheat  is  regulated  by  the 
demand. 
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Mr.  Grammer.  I  am  talking  about  wheat  iu  Milwaukee  that  origi- 
nated in  Iowa  or  Dakota  or  Wiucousiu  or  Miuuesota.  If  the  party 
that  brings  that  wheat  to  Milwaukee,  if  he  has  the  benefit  from  the 
railroad  company  in  the  matter  of  the  freight  rate,  that  enables  him  to 
sell  the  wheat  cheaper  in  Milwaukee"? 

Mr.  Magdeburg.  It  would  give  him  tfJat  chance. 

Mr.  Grammer.  It  has  the  effect  of  advancing  the  price  of  the  wheat 
to  the  farmer  who  sells'? 

Mr.  Magdeburg.  If  he  gives  him  that  benetit.  They  are  usually 
not  philanthropists,  those  fellows. 

Mr.  Grammer.  For  instance,  a  receiver  of  wheat  by  the  Milwaukee 
road  or  the  Northwestern  or  the  Wisconsin  Central,  or  any  railroad  in 
Wisconsin,  when  the  wheat  gets  to  Milwaukee,  they  must  meet  the 
competition  created  by  reason  of  their  own  competition?  That  is,  a 
buyer  on  the  Milwaukee  road  must  reach  the  same  markets  and  meet 
the  price  of  the  buyer  on  the  Northwestern  or  Wisconsin  Central? 

Mr.  Magdeburg.  He  has,  to  sell  his  wlieat. 

Mr.  Grammer.  Then  any  benefit  that  any  of  these  roads  gives  the 
buyer  of  wheat  must  advance  the  price  to  the  tarmer  ? 

Mr.  Magdeburg.  If  he  gives  it  to  him. 

Mr.  Grammer.  How  can  he  help  giving  it? 

Mr.  Magdeburg.  If  he  is  the  only  fellow  buying  at  that  station,  he 
need  not  give  more  than  he  minds.  The  railroads  generallj'  fix  that 
very  nicely;  they  give  one  man  this  station  and  another  that  one. 

Mr.  Grammer.  Apply  that  rule  to  the  miller.  Suppose  we  create 
a  condition  in  this  country  so  that  nobody  can  buy  wheat  but  the 
millers;  would  they  be  the  fellows  to  give  the  farmer  the  big  prices  ? 

Mr.  Magdeburg.  I  have  never  asked  such  a  thing.  It  is  not  a  fair 
question.     It  is  not  what  I  have  asked  for. 

Mr.  Grammer.  Is  it  not  fair  to  presume  that  a  dealer  in  grain, is  as 
straight  in  his  dealings  as  the  dealer  in  tlour? 

Mr.  Magdeburg.  I  did  not  say  they  were  not  straight. 

Mr.  Grammer.  But  that  is  the  inference  from  your  statement,  that 
he  pockets  it  and  that  he  is  a  dishonest  man. 

Mr.  Magdeburg.  Not  necessarily.  That  is  his  profit.  He  is  not 
necessarily  a  dishonest  man. 

Mr.  Grammer.  It  is  a  surreptitious  profit  acquired  contrary  to  law, 
and  is  dishonest,  is  it  not? 

Mr.  Magdeburg.  He  has  been  given  a  preference  in  rate,  and  it  is 
not  at  the  present  time  looked  upon  as  dishonest  to  cut  rates. 

Mr.  Grammer.  Is  it  not  as  dishonest  to  receive  a  cut  rate  as  to 
make  one? 

Mr,  Magdeburg.  I  think  it  is  more  dishonest  for  the  railroads  to 
give  him  the  chance.  I  think  it  is  more  dishonest  on  the  part  of  the 
railroad  company  to  give  the  shipper  the  chance  to  be  dishonest.  I 
have  always  believed  that  the  man  who  tempts  the  fellow  to  be  dis- 
honest is  worse  than  the  fellow  that  is  dishonest. 

Mr.  Grammer.  As  a  matter  of  fact,  when  a  railroad  cuts  rates,  it  is 
the  shipper  that  gets  the  advantage,  not  the  railroad. 

Mr.  Magdeburg.  There  is  an  open  question  there.  It  is  mooted 
and  talked  about  openly  that  men  who  are  connected  with  railroads 
occasionally  have  a  deal  on  and  therefore  get  the  benefit  of  those  rates. 

Mr.  Grammer.  Has  there  ever  been  any  such  talk  as  that  as  to  the 
millers  and  the  railroads? 

Mr.  Magdeburg.  I  do  not  know  but  there  has.  I  think  there  are 
millers  now  who  are  getting  benefits  over  other  millers  who  are  not 
interested  in  this  question  at  all  because  they  are  getting  a  benefit. 
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Mr.  GuAAOiEK.  Xow,  this  rate  from  the  Lake  Michigan  and  Lake 
Superior  ports,  by  boat,  has  been  in  existence  as  long  as  you  have  been 
in  the  milling  business,  lias  it  not? 

Mr.  Ma{^deburg.  What  do  yon  mean;  the  line  boats? 

Mr.  Grammer.  Tliose  that  have  been  carrying  grain  from  Lake 
Michigan  and  Lake  Superior  ports  to  the  Lake  l>ie  ports — as  long  as 
you  have  been  in  business? 

Mr.  Magdeburg.  Yes.  sir. 

jNIr.  Grammer.  Then  the  conditions  in  that  respect  are  just  the  same 
to-day  that  they  have  been  for  tweiit}-  years,  arc  they  not? 

Mr.  ^Iagdeburg.  I  doubt  if  they  are  exactly  the  same. 

Mr.  Grammer.  Since  you  have  been  in  business  you  have  known 
grain  to  be  carried  to  Buffalo  as  low  as  five-eighths  of  a  cent,  have  you 
not? 

Mr.  Magdeburg.  I  think  it  has  been  carried  very  low. 

Mr.  CrRAMMER.  And  you  have  known  the  boats  to  get  5  or  (>  cents? 

Mr.  Magdeburg.  Yes,  sir. 

Mr.  Grammer.  Is  not  the  lake  competition  regulated  between  the 
boats  by  the  competition  between  the  boats  themselves? 

Mr.  Magdeburg,  Other  questions  enter  into  that.  The  down  rate 
is  not — and  you  know  that  as  well  as  I  do,  and  you  need  not  ask  the 
(question — that  the  down  rate  of  freight  is  not  the  only  thing  that  gov- 
erns, but  it  is  what  they  get  for  bringing  coal  up  that  governs  the  rate 
on  grain.    That  materially  enters  into  that  proposition. 

Mr.  GRA:\orER.  Still,  it  is  a  matter  of  competition  among  the  boats'? 

Mr.  Magdeburg.  It  is  a  matter  of  competition. 

Mr.  Grammer.  Y^esterday  the  rate  advanced  from  here  to  Buffalo  on 
wheat  one-half  a  cent  a  bushel.  What  caused  that — competition  among 
the  boats? 

Mr.  MA(;deburg.  Lack  of  carrying  capacity. 

Mr,  Grammer.  Lack  of  transportation? 

Mr.  Magdeburg.  Yes,  sir. 

IMr,  Grammer.  This  competition  among  the  lake  boats  has  been  in 
existence  as  long  as  you  have  been  in  business? 

Mr.  Magdeburg.  There  is  no  doubt  about  it. 

Mr.  Grammer,  And  the  average  rate  at  which  grain  has  been  car- 
ried from  Lake  Michigan  and  Lake  Superior  ports  has  always  been  less 
than  the  rate  on  the  products  of  grain — the  average? 

Mr.  Magdeburg.  Xot  always.  We  have  had  Hour  carried  from  Mil- 
waukee in  years  gone  by  up  to  Boston  and  ^ew  York  for  10  cents  a 
barrel,  so  that  does  not  cut  any  figure.  Those  things  even  themselves 
up.     Five  bushels  of  wheat  is  practically  a  barrel  of  ftour. 

Mr.  Grammer,  ISTow,  1  want  to  ask  you  the  same  (juestion  I  asked 
tlie  other  gentleman.     You  are  in  the  milling  business  at  Milwaukee? 

^Ir.  Magdeburg.  Y>s,  sir. 

'Sir.  Gram:\ier.  If  a  boat  comes  to  Milwaukee  and  otters  to  carry 
wheat  out  of  an  elevator  directly  adjoining  your  mill — offers  to  carry 
that  wheat  to  New  Y^ork  or  Doston  for  7  cents  a  hundred,  and  that 
same  boat  charges  you  12  cents  a  hundred  on  flour,  in  what  way  can 
you  control  it  or  can  any  other  person  control  it — this  Commission  or 
any  person? 

Air.  Magdeburg.  I  can  not  control  it.  I  am  at  tlie  mercy  of  the 
owners  of  tlie  carrying  capacity  of  the  country. 

Mr,  Gram.^ier,  Do  not  you  know  that  9!>  per  cent  of  the  grain  that 
is  carried  from  Jjake  Alicliigan  to  Lake  I'rie  ports  is  carried  in  tramp 
steamers  that  have  no  atliliation  whatever  with  the  trunk  lines? 
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Mr.  Magdeburg.  I  would  not  say  1  knew  that,  because  I  doubt 
if  it  is. 

Mr.  Grammer.  Let  me  tell  you  it  is  true;  so  you  will  not  be  mis- 
taken. The  oul}'  line  of  boats  tlie  trunk  lines  own  are  simply  the 
packet  boats,  with  one  or  two  excei)tions,  and  practically  all  their  ton- 
nage is  package  tonnage.  Occasionally  they  put  in  a  little  grain  to 
fill  out  their  load.  The  aggregate  of  that  is  not  1  per  cent  of  the  grain 
carried.  The  line  boats  do  not  carry  1  per  cent  of  the  grain  that  is 
carried.  You  kuow,  do  you  not,  that  all  the  grain  that  goes  by  boat, 
either  tramp  or  line,  goes  through  the  same  elevator  at  Buffalo  or 
Erie? 

Mr.  Magdeburg.  But  I  think  there  is  not  the  same  charge  made  to 
the  grain  that  is  shipped  on  a  through  billing  as  there  is  on  grain  that 
comes  from  a  tramp  steamer. 

Mr.  Grammer.  You  do  not  know  the  contrary? 

Mr.  Magdeburg.  I  know  it  is  not. 

Mr.  Grammer.  As  a  matter  of  fact,  where  are  all  these  big  mills 
located  ? 

Mr.  Magdeburg.  Which  mills? 

Mr.  Grammer.  The  big  gristmills. 

Mr.  Magdeburg.  There  are  a  great  manj^  at  Minneapolis,  a  great 
many  at  Milwaukee,  a  great  many  at  St.  Louis. 

Mr.  Grammer.  Where  else? 

Mr.  Magdeburg.  Kansas  City;  and  there  are  some  at  Buffalo. 

Mr.  Grammer,  And  at  Niagara  Falls,  Ogdensburg,  and  Toledo? 

Mr.  Magdeburg.  Ogdensburg  does  not  cut  much  figure,  I  think,  in 
the  milling  trade,  and  I  do  not  think  Toledo  has  many  mills. 

Mr.  Grammer.  Is  it  not  a  fact  that  the  advantages  mills  have  which 
are  located  on  water  transportation  have  practically  exterminated  all 
the  little  mills  throughout  the  country? 

Mr.  Magdeburg.  No;  I  think  the  little  mills  are  more  prosperous 
than  the  big  ones. 

Mr.  Grammer.  Do  you  not  know  that  there  is  no  small  mill  in  Ohio, 
Indiana,  or  Illinois  to-day,  where  twenty  years  ago  there  were  fifty? 

Mr.  Magdeburg.  I  do  not  know  that. 

Mr.  Grammer.  That  is  all. 

Commissioner  Yeomans.  In  your  judgment,  can  flour  be  transported 
as  cheap  as  wheat — the  actual  expense;  can  it  be  handled  and  trans- 
ported l3y  the  carrier  as  cheap? 

Mr.  Magdeburg.  I  only  i)ut  my  judgment  on  what  they  used  to  do. 
They  claim  now  they  can  not  do  it.  The  rate  on  wheat  was  always 
the  same  as  on  flour  for  many  years,  and  I  have  reason  to  believe  it  did 
not  cost  them  any  more  to  handle  it;  otherwise  they  would  not  have 
done  it.     Now  they  claim  they  can  not  do  it. 

Commissioner  Yeomans.  It  has  never  b.'ca  done  as  cheap  by  water, 
has  it? 

Mr.  Magdeburg.  As  I  stated  to  you,  we  have  had  times  when  we 
had  flour  carried  as  low  as  10  cents. 

Commissioner  Yeomans.  But  they  charge  more,  the  water  carriers, 
for  carrying  flour  than  for  carrying  wheat  ordinarily? 

Mr.  Magdeburg.  Ordinarily  they  do. 

Commissioner  Fifer.  How  much  more? 

Mr.  Magdeburg.  I  do  not  know  what  the  published  tariff  on  wheat 
is.  I  did  not  come  here  prepared  to  answer  those  questions.  There  is 
a  published  tariff".  The  published  tariff  at  present  on  flour  from  Mil- 
waukee to  -New  York,  which  is  usually  the  basis,  is  14^  cents  a  hun- 
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dred.  I  do  not  know  wliat  the  publislied  tarifloii  wheat  is.  I  think  it 
is  somewhat  less. 

The  Chairman.  Any  further  questions?  If  not,  Mr.  Magdeburg  will 
be  excused. 

Witness  excused. 

G.  J.  Grammer,  recalled: 

Commissioner  Prouty.  I  want  to  ask  Captain  Grammer  one  ques- 
tion. There  seems  to  be  some  dispute  here.  You  say,  Captaiu,  that 
if  the  railroad  extends  to  a  favored  shippei-  some  preference  which 
enables  him  to  pay  more  for  wheat  the  farmer  uets  the  benefit  of 
that. 

]\Ir.  Grammer.  I  asked  him  that  question. 

Commissioner  Prouty.   What  do  you  say":' 

Mr.  Grammer.  I  think  he  does. 

Commissioner  Prouty.  Suppose  they  extend  that  to  another  buj^er? 

Mr.  Grammer.  Same  effect. 

Commissioner  Prouty.  Do  you  not  think  that  if  they  extended  the 
same  privilege  to  everybody  the  farmer  would  get  a  higher  price  still? 

Mr.  Grammer.  I  think  so.  The  lower  the  rate  would  be  from  the 
point  of  production  to  a  common  distributing  center  the  greater  price 
the  farmer  w^ould  get  for  his  product. 

Commissioner  Prouty.  The  lower  your  rate  the  better  the  farmer's 
jDriceV 

Mr.  Grammer.  Yes,  sir. 

Commissioner  Prouty.  The  more  competition  the  better  his  price? 

Mr.  Grammer.  Undoubtedly. 

Commissioner  Prouty.  That  is  all. 

There  being  no  further  questions  the  witness  was  excused. 

T.  J.  Hudson,  being  duly  sworn,  testified  as  follows: 

Commissioner  Prouty.  Mr.  Hudson,  you  are  traific  manager  of  the 
Illinois  Central? 

Mr.  Hudson.  Yes,  sir. 

Commissioner  Prouty.  You  carry  grain  to  Xew  Orleans  for  export? 

Mr.  Hudson.  Yes,  sir. 

Commissioner  Prouty.  Also  for  domestic  consumption? 

Mr.  Hudson.  Yes,  sir. 

Commissioner  Prouty.  What  determines  jonv  export  rate  to  New 
Orleans? 

Mr.  Hudson.  On  grain? 

Commissioner  Prouty.   On  grain. 

Mr.  Hudson.  Very  largely,  the  question  of  the  competition  with 
the  Eastei-n  lines  to  the  Atlantic  seal)oard. 

Commissioner  Prouty.  AVhat  has  been  your  rate  on  wheat  this 
summer  from  East  St.  Louis  and  corresponding  points? 

Mr.  Hudson.  We  do  not  haul  any. 

Commissioner  Prouty.  Do  you  make  an  export  rate  which  is  dif- 
ferent from  your  domestic  rate? 

Mr.  Hudson.  No. 

Commissionei-  Prouty.  What  is  your  export  rate. 

Mr.  Hudson.  We  do  not  haul  any  wheat  for  export,  except  from 
Kansas  City.     Wc  have  none  for  export  on  our  main  line. 

Commissioner  Prouty.  What  rate  have  you  made  this  summer 
from  Kansas  City? 
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Mr,  Hudson.  I  think  15  cents. 

Commissioner  Prouty.  Has  that  been  a  published  rate? 

Mr,  Hudson.  I  think  so. 

Commissioner  Prouty.  Have  j^ou  observed  the  i)ublished  rate? 

Mr.  Hudson.  I  think  so. 

Commissioner  Prouty,  That  is  all. 

The  Chairman.  That  seems  to  be  all. 

Witness  excused. 

The  Chairman.  Is  there  any  other  miller  or  representative  of  "the 
milling  interest  that  desires  to  be  heard  on  this  matter  to-daj^,  or  any 
other  traffic  manager? 

No  response. 

The  Chairman,  It  appears  to  the  Commission  that  the  essential 
features  connected  with  this  transijortation  have  been  developed,  and, 
unless  some  of  the  gentlemen  who  have  been  requested  to  be  here 
desire  to  be  heard  they  will  be  excused  from  further  attendance. 
We  will  conclude  the  investigation  of  this  matter  of  grain  and  flour 
rates  for  to-day,  and  will  resume  consideration  of  the  Hay  case. 

At  3,30  o'clock  p,  m.  the  Commission  concluded  the  investigation. 


At  a  general  session  of  tlie  Interstate  Commerce  Commission,  held 
at  its  office  in  Washington,  D.  C,  on  tlie  Itith  (lav  of  December,  A.  D. 
1901.  ^  ■         ■ 

Present:  Hon.  Martin  A.  Knapp  (chairman),  lion.  Jndson  C.  Clem- 
ents, Hon.  James  D.  Yeomans,  lion.  Charl<'s  A.  Pronty,  Hon.  Joseph 
W.  Fifer,  Commissioners. 

IN  THE  MATTER  OF  RATES,  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE  TRANS- 
PORTATION, HANDLING  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS  CAR- 
RIED FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER  EASTERN 
DESTINATIONS. 

Ordered,  That  this  matter  be  set  down  for  hearing  at  United  States 
conrt  rooms  in  the  city  of  Chicago,  111.,  on  January  7,  1902,  at  10 
o'clock  a.  m.,  and  at  United  States  conrt  rooms,  Kansas  City,  Mo., 
January  9,  1902,  at  10  o'clock  a.  m. 

No  testimony  taiven  at  Chicago,  January  7,  1901. 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTER  OF  RATES.  FACILITIES,  AND  PRACTICES  APPLIED  IN  THE 
TRANSPORTATION,  HANDLING,  AND  STORAGE  OF  GRAIN  AND  GRAIN  PRODUCTS 
CARRIED  FROM  WESTERN  POINTS  TO  ATLANTIC  SEABOARD  AND  OTHER 
DESTINATIONS. 

Hearing  cd  Kansas  Citij,  J/o.,  January  9,  1902. 

I'resent:  Hon.  J.  C.  Clements,  Hon.  J.  D.  Yeomans,  and  Hon.  C.  A. 
Prouty. 

Appearances:  Frank  Ilagerman,  for  Kansas  City  Board  of  Trade; 
(Gardner  Lathrop,  for  Atchison,  Topeka  and  Santa  Fo  Railway  Com- 
pany; X.  H.  Loomis,  for  Union  Pacific  Railway  Company. 
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United  States  Court  Room, 

Ka/tisas  City,  Mo.,  January  9,  1902 — 10  a.  m. 

Coiiimissionui'  CLEMENTS.   Gentlemen,  we  ai-e  ready  to  proceed  with 

th(!  further  inquiry  in  the  matter  of  rates,  facilities,  and  practices 

applied  in  the  transportation,   handling,  and  storage  of  grain  and 

grain  products  carried  from  Western  points  to  the  Atlantic  seaboard 
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and  other  Eastern  destinations.  This  is  a  continuation  of  an  inquiry 
that  has  been  held  on  previous  occasions  at  other  places.  Mr.  Daj^ 
are  you  ready  to  go  on? 

Mr.  Day.  Yes,  sir. 

Commissioner  Clements.  Mr.  Day  will  ask  questions  on  behalf  of 
the  Commission  in  regard  to  these  matters. 

Mr.  Day.  I  will  call  Mr.  Trickett  as  the  first  witness. 

W.  P.  Trickett,  having  been  duly  sworn,  testified  as  follows : 

Commissioner  Clements.  Mr.  Hagerman,  do  you  represent  anybody 
interested  in  this  inquiry? 

Mr.  Hagerman.  I  Avill  state  very  clearly  the  situation  I  am  in.  The 
members  of  the  board  of  trade  here  have  been  complaining  for  some 
considerable  length  of  time  as  to  this  matter  of  the  transportation  of 
wheat.  Some  time  ago  the  leading  members  of  the  board  of  trade — 
quite  a  number  of  them — I  think  there  w^ere  fifty  or  sixty^instituted 
a  suit  in  equity  in  the  Federal  court  in  Kansas  as  a  test  case  against 
the  Missouri  Pacific  Railroad  to  enjoin  the  enforcement  of  the  arbi- 
trary against  Kansas  City.  That  is  to  say,  there  is  an  arbitrary  of  a 
certain  sum  fixed  by  which  all  grain  that  is  brought  to  Kansas  City 
and  afterwards  taken  out  must  go  at  the  sum  total  of  the  two  local 
rates.  At  Leavenworth  o)-  any  other  point  in  the  surrounding  country 
grain  can  be  brought  in  exactly  under  the  same  conditions,  unloaded, 
and  afterwards  reloaded  and  shipped  out  on  the  through  rate.  The 
result  is  that  there  is  practically  a  discrimination  against  every  grain 
dealer  at  Kansas  City,  In  addition  to  that,  each  of  these  through 
lines — of  course  all  questions  have  two  sides  to  them — the  through  lines 
are  interested  in  carrying  out  as  much  of  this  business  as  they  can, 
and  it  is  to  their  advantage  to  have  that  rate  in.  It  has  resulted  as 
an  incident  of  the  system  in  each  of  the  through  lines  maintaining 
upon  their  line  some  particular  firm  which  does  all  the  business,  and 
I  think  it  has  led  also  to  the  establishment  of  illegal  arrangements  and 
traffic  contracts,  because — I  think  the  testimony  will  probabh^  develop 
the  fact — that  it  is  an  absolute  impossibility  upon  the  line  of  one  of 
these  roads  for  merchants  in  Kansas  City  to  bid  against  them. 

Suffice  it  to  saj',  however,  that^in  this  suit  in  equity.  Judge  Hook, 
within  the  last  few  days,  decided  that  recent  decisions  of  the  Supreme 
Court  of  the  United  States  indicated  the  ultimate  view  which  that 
court  would  reach,  although  he  considered  that  no  court  had  as  yet 
decided  the  specific  question,  that  no  Federal  court  of  equity  could  grant 
any  relief  in  the  way  of  injunction  until  the  parties  had  exhausted 
all  their  remedies  at  law,  on  the  theor}' — which  may  not  be  correct — 
that  Congress  had  vested  this  Commission  with  the  proper  kind  of 
powers.  But  the  result  of  it  was  that  we  had  to  exhaust  all  of  our 
remedies  l)y  appealing  to  the  Commission  in  the  first  instance,  and 
after  the  Commission  got  tlirough  witli  the  inquiry,  then  go  into  a 
court  of  equity.  The  members  of  the  board  of  trade  are  willing  to 
assume  the  responsibility  of  having  that  kind  of  an  inquirj^  made, 
and  if  there  is  anything  wrong  in  the  situation  to  subsequently,  after 
its  effects  are  developed,  make  the  proper  complaint  against  the 
proper  parties  and  have  such  orders  made  as  might  be  made.  We 
are  willing  and  would  be  glad  to  have  the  Commission  extend  the 
inquiry  along  those  lines. 

Commissioner  Clements.  The  purpose  of  the  Commission  is  to  get 
at  the  whole  truth  from  every  standpoint — from  that  of  the  shipper 
and  the  railroads — and  we  would  be  glad  to  have  the  assistance  of 
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anybody  in  l)rini>in,<;'  out  the  ti'utli  as  it  is.  Mr.  Hagerman  can  assist 
Mr.  Daj'  in  the  conduct  of  this  in([uiry  to  that  end.  Vou  may  proceed 
with  the  examination  of  witnesses. 

Mr.  Hagerman.  Wliat  is  your  connection  with  the  Kansas  City 
Transportation  Bureau,  and  what  is  tliat  orcanizationy 

Mr.  Trickett.  1  am  commissioner.  The  organization  is  main- 
tained by  the  commercial,  manufricturing,  live  stock,  ,urain,  hay,  and 
produce  interests  of  Kansas  Cit>'  for  the  pi-otection  of  their  intei-esTs 
against  the  i-ailroads. 

Mr.  Hagerman.  ITow  h)ng  liave  you  been  connected  with  that 
bureau  and  in  what  ca|JacityV 

Mr.  Trickett.  I  have  been  connected  with  the  bureau  since  1801  — 
from  that  time  to  April,  1897,  in  the  capacity  of  chief  olevk,  and  since 
then  as  commissioner  of  the  bureau. 

Mr.  Hagerman.  And  in  that  connection  have  you  V)ecome  familiar 
with  the  subject  of  rat(;s  on  grain  in  this  teri-iloryV 

Mr.  Trickett.  I  have. 

Mr.  Hagerman.  I  wisli  you  would  briefly  tell  the  Commission  the 
general  rate  situation  here  as  respects  the  Kansas  City  dealers  and 
the  difficulties  under  which  they  lal)or;  just  briefly  the  situation. 

Mr.  Trickett.  T  think  it  well  to  state  that  prior  to  these  changes 
in  rates  there  was  no  arbitrary  against  Kansas  City.  Prior  to  1888 
we  had  the  combination  of  locals  in  every  direction,  practically, 
through  Kansas  City,  and  upon  that  basis  the  Kansas  City  gi-ain 
market  was  established.  From  1888  to  180G  we  had  what  was  called 
the  reconsignment  privilege.  From  1896  until  the  present  time  we 
have  had  what  is  called  theproporti/jiial-rate  basis.  That  supplanted 
the  reconsignment  basis. 

Mr.  Hagerman.   AVhat  do  you  mean  by  the  proportional-rate  basis? 

Mr.  Trickett.  I  had  better  explain  the  i-econsignment  first.  The 
reconsignment  privilege  provided  for  the  balance  of  the  thi-ough  rate 
beyond  Kansas  City  to  all  destinations.  The  proportional-rate  basis 
provides  for  a  system  of  rates  applicable  from  Kansas  City  to  the 
Mississippi  River,  to  Chicago,  and  other  points.  The  through  rates 
are  published  on  the  basis  of  1  cent  or  greater,  less  than  the  combina- 
tion of  locals,  or  taking  the  local  rate  into  Kansas  City 

Mr.  Day.  One  cent  greater  than  the  coml)ination  of  locals? 

Mr.  Trickett.  One  cent  or  gi-eater  than  the  combination  of  locals. 
No;  T  am  mistaken,  Mr.  Day;  the  tlirough  i-ates  are  1  cent  less  than 
the  combination  of  locals;  that  is,  taking  the  local  rate  to  Kansas 
City,  added  to  the  ])roportional  rate  out.  In  some  instances  they  are 
even  lower  than  that ;  that  is  to  say,  the  ai'bitrary  is  1  cent  or  greatei- 
against  tin;  Kansas  City  mai'ket. 

Mr,  Hagerman.   How  do  those  arbitraries  range? 

Mr.  TrilCKETT.  Vvom  the  greater  i)oitiou  of  the  Slate  of  Kansas  the 
arbitrai-y  against  Kansas  City  is  but  1  cent.  In  the  southwestern 
section  and  in  the  noi'theastern  section  it  is  higher,  l^'rom  Oklahoma 
and  Indian  T(M'ritory  our  arbitraries  extend  as  high  as  5  and  (J  cents, 
and  in  several  instances  the  rates  to  St.  Louis  and  Kansas  City  are  the 
same.  Foi-  instance,  Oklahoma  City  is  a  xcry  important  coucenti'a- 
ting  point.  Tlie  rates  from  that  ])oint  to  St.  I.tuiis  and  Kansas  City 
are  the  same.  From  Nebraska  the  arbiti-aries  range  fi'om  a  cent  up 
to  7  cents,  and   1  believe  even  greater,  but   from   unim[)oi'1ant  points. 

Mr.  Hagerman.  In  respect  to  what  market — Chicago  or  SI.  Louis, 
or  both  of  tlu'm? 

Mr.  Trickktt.    iJoth  of  them. 
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Mr.  IIagermax.   Tlu*  arbilrai-y  is  the  same  in  both  case.s'? 

Ml'.  Trickett.  ^'es,  sir;  the  rates  to  Cliiea.uo  are  made  on  a  dif- 
ferential basis  ovei-  the  Mississipi)i  River.  C'onseciuently,  whatever 
ai'ljitrary  obtains  against  this  marlcet  in  e()m[)arison  witli  St.  Louis  is 
the  same  in  e()mi)arison  with  C'hiea.u'o. 

Ml'.  IIagerman.  As  I  understand,  tlie  plain  situation  in  reference 
to  tliat  matter  is  tliis:  If  a  man  out  West  or  northwest  or  soutlnvest  of 
Kansas  City  wants  to  ship  grain  to  Kansas  City  and  have  it  stop  here 
and  subsequently  reship,  then  the  rate  is  the  sum  of  the  locals? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Hagerman.  Or  an  arbitrary  sum  over  and  above  what  would 
be  the  through  rate  from  the  point  of  origin? 

Mr.  Trickett.  That  is  right. 

Mr.  Hagermax.  How  is  that  as  to  other  points?  Take  Leaven- 
worth, Atchison,  'J'opeka,  and  Cotfeyville. 

Mr.  Trickett.  Leavenworth,  Atchison,  and  St.  Joseph,  according 
to  the  published  tariifs,  are  upon  the  same  l)asis  as  Kansas  C-ity,  but 
neither  of  those  points  is  a  grain  center,  there  being  no  free  grain  at 
either  station.  Consequently^  the  arl)itrary  does  not  obtain  at  those 
])oints  as  mu<'h  as  it  does  at  Kansas  City. 

Mr.  IlACiiERMAX.   There  is  no  grain  market? 

Mr.  Trickett.  There  is  no  grain  market.  There  is  no  free  grain 
ther(\  Take  a  station  in  Kansas,  such  as  Coffeyville,  or  Topeka,  or 
any  point  where  grain  is  concentrated  or  milled,  thei'e  is  no  arbitrary. 
There  is  no  arbitrary  at  points  east  of  the  Missouri  River.  Kansas 
City  stands  alone,  I  believe,  in  the  penalty  imposed  by  railroads  for 
the  privilege  of  doing  a  gi-ain  business. 

Mr.  Hagermax.  Take,  for  instance,  Topeka,  which  is  (iO  miles  west 
of  here.  Suppose  a  man  wants  to  ship  his  grain  there  and  have  it 
ground  into  flour  and  tlien  ship  it  out,  does  he  get  the  benefit  of  the 
through  rate? 

Mr.  Trickett.  He  does  from  point  of  origin  to  destination. 

Mr.  Hagermax.  iVnd  if  that  was  to  obtain  at  Kansas  City,  what 
Avould  be  the  result? 

Mr.  Trickett.  It  would  place  the  mills  at  Kansas  City  upon  a 
parity  with  those  east  and  west  of  Kansas  City. 

Mr.  Hagermax.  What  is  the  effect  upon  the  trade  here  and  what 
is  the  result  of  that  kind  of  practice? 

Mr.  Trickett.  Tlie  imposition  of  these  arbitraries  places  the  Kansas 
City  grain  dealer  and  miller  at  a  decided  disadvantage,  compared  with 
a  competitoi'  either  east  or  west  of  Kansas  City. 

Mr.  Hagermax.  Well,  to  w^hat  extent? 

Mr.  Trickett.  To  the  extent  of  the  arbitrary  of  1  cent  or  greater 
per  hundi'ed  pounds  in  addition  to  the  terminal  expenses,  wdiich  are 
assumed  by  the  grain  dealer  at  Kansas  City — switching  charges. 

Mr.  Hagermax.   What  do  they  amount  to? 

Mr.  Trickett.  From  A2  to  81  a  car. 

Mr.  Hagermax.  How  about  the  absorption?  What  is  the  situation 
as  to  that? 

Mr.  Trickett.  Prior  to  two  years  ago  the  switching  on  all  comi^eti- 
tive  business  was  al)Sorbed.  On  January  1, 1  think,  two  years  ago,  the 
railroads  entered  into  an  agreement  which  provided  for  the  absorption 
of  switching  only  to  the  extent  necessary'  to  equalize  deliveries;  that 
is  to  say,  if  the  Santa  Fe  and  Missouri  Pacific  reached  a  point  in  the 
country  the  Santa  Fe  would  absorb  the  switching  on  l)usiness  con- 
signed to  an  industry  located  on  the  Missouri  Pacific  and  vice  versa, 
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l)ut  on  no  other  business.  On  all  other  business  tlic  switcliinu'  is 
assumed  by  the  eonsiiiiiec 

Mr.  ITagerman.  lias  tliis  business  method,  the  method  in  wliich  it 
is  done,  and  the  maintenanee  of  this  arbitrary,  anyelTect,  so  tar  as 
these  terminal  roads  are  concerned,  as  affecting  rates? 

^Ir.  Trtckett.  It  places  the  terminal  road  at  a  disadvantaiie  as 
compared  with  the  through  lines. 

Mr.  IIagerman.  Just  explain  lunv. 

Mr.  Trickett.  The  through  lines  have  the  advantage  not  (»nly  over 
Kansas  CMty,  biit  over  the  terminal  lines  as  well,  to  the  extent  of  these 
arbiti'aries  of  1  cent  or  greater  per  hundred  pounds. 

Mr.  IIagerman.  How  does  that  operate  as  against  the  dealer  here 
at  Kansas  City? 

Mr.  Trickett.  It  places  him  at  the  same  disa<lvantage  as  comi)ared 
with  the  dealer  west  of  Kansas  City  or  with  one  located  in  St.  Lonis 
or  Chicago. 

Mr.  Hagerman.  In  othei'  words,  to  do  business  he  has  to  make  that 
up  somewhere? 

Mr.  Trickett.  Yes,  sir.  The  margin  on  wheat  to-day  does  not  per- 
mit him  doing  business,  under  a  penalty  of  1  cent  or  greater,  without 
seeking  concessions  from  somebody. 

Mr.  Hagerman.  Now,  proceeding  fi-om  this,  I  understand  there  is 
a  complaint  by  the  board  of  trade  men  here,  as  an  incident  of  the 
adoption  of  tins  arbitrary,  that  these  through  lines  of  railroad  have 
adopted  a  system  by  which  they  have  had  some  particular  firm  or 
concern  practically  do  all  the  ]>usiness  on  that  particular  road? 

Mr.  Trickett.  That  is  my  undei-standing,  and  has  been  the  case 
since  the  estal)lishment  of  the  present  system  of  rates. 

.Mr.  Hagerman.  Let  us  get  down  to  specific  facts.  What  are  the 
through  roads  that  thus  get  the  benefit  of  this  differential  and  are 
interested  in  maintaining  it  so  as  to  be  able  to  get  as  much  of  the 
business  as  they  can? 

Mr.  Trickett.  The  through  grain  lines,  from  what  we  call  our  ter- 
ritorj',  are  the  Santa  Fe,  the  Missouri  Pacific,  and  the  Rock  Island. 
The  Union  Pacific  is  a  very  important  grain  line,  although  it  ter- 
ndnates  at  the  Missouri  River.  The  Burlington  is  another  important 
grain  line. 

Mr.  Hager:\ian.  Take  tl^e  Santa  P"e,  for  instance.  What  firm,  if 
you  know,  is  upon  that  line  that  is  generally  undei-slood  as  being  the 
Santa  Fe's  gi-ain  men? 

Mr.  Trickett.  Ricliai-dson  it  Co. 

Mr.  Hagerman.  Do  you  know  pei-sonally  anything  about  the  kind 
of  a  conti-act  that  Richardson  has,  of  your  own   personal  knowledge? 

Mr.  Trickett.  Xo,  sii-;  I  do  not.  I  have  a  very  t'air  idea  of  the 
basis  on  which  he  works  on  the  Santa  Vc. 

Ml-.  Hagerman.  Now,  tak(*the  Rock  Island.  Has  that  road  some 
particular  man  that  is  known  as  the  Rock  Island  representative,  as 
the  grain  representative  of  that  road,  and  that  i)racticall>'  controls  the 
business  there? 

Mr.  Trickett.  It  is  understood  that  Counselman  <fe  Co.  operate  on 
the  Rock  I^sland;  but  1  would  like  to  state,  if  permitted  to  do  so,  that 
the  Rock  Island  is  fairer  to  the  Kansas  City  interests  than  anj'  of  the 
through  grain  lines. 

Mr.  Hagerman.   What  do  you  mean? 

Mr.  TrickE'I'T.  I  mean  that  the  operat  ions  of  Counselman  S:  Co.  are 
not  as  injurious  to  Kansas  City  as  on  the  otlier  lines. 
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Mr.  Hagerman.  Why? 

Mr.  Trickett.  Because  they  do  not  undertake — Connselman  &  Co. 
does  not  undertake  to  control  the  bulk  of  the  grain  on  ihe  Rock 
Island.  The  Rock  Island  permits  other  people  to  bid  for  the  grain 
and  deal  in  grain  on  its  line. 

Mr.  Hagerman.  On  the  Missouri  Pacific — what  concern  or  concerns 
have  the  grain  privileges  there? 

Mr.  Trickett.  Hall  &  Robinson  do  the  major  portion  of  the  export 
business;  Greenleaf  &  Baker,  at  Atchison,  Kans.,  operate  in  the 
domestic  trade,  as  do  Denton  Brothers,  of  Leavenworth,  Kans. 

Mr.  Hagerman.  Greenleaf  &  Baker  and  Denton  practically  divide 
the  domestic  business  and  Hall  &  Robinson  attend  to  the  export 
business? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Hagerman.  That  is  on  the  Missouri  Pacific? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Hagerman.  Now,  in  the  practical  working  of  that  system  of 
having  one  concern  or  one  man  or  company  do  the  business  upon  a 
line  of  road,  what  has  been  your  observation  as  to  its  effect  and  what 
abuses  does  it  lead  to? 

Mr.  Trickett.  The  operations  of  these  firms  have  excluded  the 
Kansas  City  grain  dealer  from  participating  in  the  grain  trade  along 
that  line — the  different  grain  lines. 

Mr.  Hagerman.  How  and  whj? 

Mr.  Trickett.  The  grain  men  are  better  able  to  explain  it  theui- 
selves,  but,  as  they  have  told  me,  it  is  because  they  are  totally  unable 
to  compete  with  these  favored  firms. 

Air.  Hagerman.  We  will  put  some  of  those  men  upon  the  stand, 
but  I  wanted  you  just  to  outline,  so  that  the  Commission  can  appre- 
ciate the  case  at  the  outset,  just  what  the  difficulties  are,  over  and 
above  tliis  question  of  the  arl)itrary,  that  j'ou  meet  with  and  come  in 
contact  with  by  reason  of  the  througli  line  maintaining  some  i^articu- 
lar  firm  in  tlie  operation  of  its  grain  business. 

Mr.  Trickett.  In  former  years  it  was  the  custom  for  grain  pur- 
chasers to  consign  grain  to  this  market,  and  for  Kansas  City  grain 
firms  to  bid  for  grain  in  the  country.  There  is  practically  no  con- 
signment business  here  to-day.  All  the  grain  that  Kansas  City 
receives  it  has  to  fight  for,  and  in  very  few  instances  is  a  Kansas  City 
grain  firm  able  to  successfully  compete  with  these  larger  firms  on  the 
grain-producing  lines. 

Mr.  Hagerman.  Suppose  that  a  Kansas  City  firm  gets  it  fixed  some 
way  so  it  makes  up  the  arbitrary;  what  additional  difficulty  is  there 
in  dealing  with  this  situation  when  some  particular  firm  has  all  the 
grain  privileges? 

Mr.  Trickett.  Regardless  of  concessions,  which  he  ma}'  receive 
from  Kansas  City,  the  firm  operating  on  the  through  line  is  still  able 
to  control  tlie  business. 

Commissioner  Prouty.  AVhat  do  you  mean  by  that;  that  he  can 
handle  the  grain  better  on  tlie  through  rate  than  tlie  Kansas  City  man 
can? 

Mr.  Trickett.  Yes,  sir;  regardless  of  any  concessions  he  might 
secure  here  or  elsewhere,  the  firm  operating  on  the  through  line  is  in 
a  position  to  handle  the  business.  They  can  go  in  the  country  and 
bid  Avhatever  is  necessary  to  obtain  the  grain. 

Commissioner  Prouty.    Then  the   necessarv  inference  from  that 
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would  be  tliat  thoy  would  have  to  make  it  some  way  in  the  rate,  in 
addition  to  the  ai'l)itrai-N'. 

Mr.  Trickett.  Yes,  sii-.  That  is  supposed  to  l)e  the  way  they  han- 
dle the  business. 

Commissioner  Prouty.  Have  you  any  tlgui-es  to  show  what  has 
been  the  grow^th  of  this  wheat  business  and  tlie  proportions  that  Kan- 
sas Cit3'  has  received  and  the  effect  upon  the  market? 

Mr.  Trickett.  It  is  not  possible  foi-  us  to  determine  the  exact  pro- 
portion of  the  wheat  crop  of  the  State  of  Kansas  received  at  Kansas 
City.  I  have,  however,  taken  the  total  receipts  at  Kansas  City  for  a 
number  of  years  and  estimated  the  proportion  of  the  wheat  crop  of 
Kansas  that  those  figures  represent.  In  1893  we  handled  (19.1  per  cent 
of  the  total  wheat  crop  of  Kansas,  estimated  as  previously  explained. 
In  1895  we  handled  51.4  per  cent.  In  189(1,  when  the  trouble  with  the 
through  lines  originated,  we  handled  but  25.1  percent,  despite  the 
fact  that  with  one  exception  the  crop  was  larger  that  year  than  for  five 
years  previous. 

Mr.  Day.  Was  that  after  the  reconsignment  was  abolished? 

Mr.  Trickett.  That  was  after  the  reconsignmeiit  was  abolished; 
yes,  sir.  In  1898  we  handled  47.2  per  cent.  In  18'.)9  we  handled  46.6 
j)er  cent.  In  190(»  we  handled  45.2  per  cent.  In  1901,  out  of  a  crop 
of  90,000,000  bushels,  the  banner  crop  of  the  State  of  Kansas,  Ave  handled 
but  29.8  per  cent,  showing  that  our  receipts  have  decreased  regularly 
for  a  number  of  years,  and  especially  since  the  establishment  of  the 
proportional  rate  basis  and  the  operation  of  the  larger  dealers  on  the 
through  grain  lines. 

Commissioner  Prouty.  A  certain  amount  of  grain  goes  east  and  a 
certain  amount  to  the  Gulf.  Have  you  any  figures  to  show  how  that 
was  in  the  last  few  years;  whether  you  have  lost  on  account  of  the 
wheat  that  went  to  the  Gulf  or  lost  on  the  proportion  that  went  east? 

Mr.  Trickett.  We  think  our  loss  is  largely  attributable  to  the 
wheat  that  goes  east. 

Commissioner  Prouty.  Do  you  know  anything  about  it? 

Mr.  Trickett.  Yes,  sir;  I  do.  In  certain  years  we  have  felt  the 
competition  of  the  Galveston  market,  and  very  largely  through  the 
grain-producing  lines. 

Commissioner  Prouty.  You  said  that  somebody  up  here  at  Leav- 
enworth handled  the  bulk  of  the  business  on  the  Missouri  Pacific. 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  IIow  do  they  handle  that  business — on  a 
through  rate? 

Mr.  Trickett.  Not  necessarily  on  a  through  rate.  They  handle  it 
by  some  arrangement  with  the  Missouri  Pacidc  Company,  which  gives 
them  a  decided  advantage  over  any  eonipetitor. 

Commissioner  Prouty.   They  do  not  stop  it  off  at  Leavenworth? 

Mr.  Tri(;kett.  In  some  instances;  yes,  sir;  Green  leaf  &  Paker,  at 
Atchison,  operate  in  the  same  manner. 

Commissi(mer  Prouty.  Is  grain  reconsignrd  at  Leavc'iiwortli  or 
Atchison? 

Mr.  Trtckktt.  4'iie  grain  wliidi  [>asses  lliiongh  LcaNcnworth  and 
Atchison  does  not,  accoi-ding  to  the  Ix'st  iid'ornial  ion  we  are  able  to 
obtain,  incur  any  penalty. 

Commissioner  Prouty.   Is  it  stopjx'd  off  I  Immc  oi-  reconsigned  there? 

Mr.  Trickett.   Yes,  sir. 

Mr.  IIagerman.  That  is,  there  is  no  diffeicncc  wliatsoever  in  the 
case  of  grain  coming  into  Leavenworth  and  being  uidoaded  into  the 
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elevator  and  afterwards  being  taken  out  and  doing  the  same  thing  at 
some  elevator  at  Kansas  City,  except  when  it  is  done  at  Leavenworth 
it  is  done  without  the  1  cent  or  more  arbitrarj^  hut  at  Kansas  City  it 
is  charged? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  I  understood  you  to  say  that  the  tariff  does 
apply  an  arl)itrary  at  Leavenworth  as  well  as  at  Kansas  Cit^". 

^Ir.  Trickett.  On  the  face  of  the  tariff,  Leavenworth,  Atchison, 
and  St.  Joseph  are  on  a  paritj'  with  Kansas  City,  but  so  far  as  actual 
operations  go  thej'  are  not. 

Commissioner  Prouty.  Your  comijlaint  is  that  the  tariff"  is  not 
observed  in  that  respect? 

Mr.  Trickett.  The  tariff  is  not  observed  there;  no,  sir. 

Mr.  Hagerman.  And,  also,  there  is  no  general  market  there  to  give 
cause  for  complaint? 

Mr.  Trickett.  There  is  no  grain  market;  there  is  no  free  grain 
there. 

Commissioner  Prouty.  How  is  it  with  Omaha? 

Mr.  Trickett.  Omaha  has  several  grain  elevators,  but  it  is  not  a 
grain  mai-ket.  It  is  concentrated  there  and  loaded  out.  It  is  not 
stored  there  for  any  length  of  time. 

Commissioner  Prouty.  How  are  the  tariffs  through  Omaha? 

Mr.  Trickett.  Most  of  the  business  handled  through  Omaha  is 
billed  through. 

Commissioner  Prouty.  Under  your  tariffs  here  at  Kansas  City, 
how  long  are  3'ou  allowed  to  stop  grain  off  for  the  1  cent  a  hundred? 

Mr.  Trickett.  Six  months. 

Commissioner  Prouty.  As  long  as  you  want  to? 

Mr.  Trickett.  Yes,  sir. 

Commissiouar  Prouty.  You  are  aware  that  at  Chicago  and  St. 
Louis,  where  there  is  no  penalty,  grain  must  go  along  within  a  certain 
number  of  days  or  a  certain  number  of  hours? 

Mr.  Trickett.  We  would  be  veiy  glad  for  even  that  privilege.  I 
am  not  aware  of  that,  however. 

Commissioner  Prouty.  That  is  a  fact;  at  least  the  tariffs  so  pro- 
vide. Do  vou  have  anj'  milling  in  transit  privilege  here  in  Kansas 
City? 

Mr.  Trickett.  Xone  whatsoever. 

Commissioner  Prouty.  Do  you  have  any  milling  here? 

Mr.  Trickett.  A  great  deal;  yes,  sir. 

Commissioner  Prouty.  What  rate  does  that  wheat  paj  and  what 
rate  does  the  flour  pay? 

Mr.  Trickett.  Seven  cents  to  St.  Louis  and  12  cents  to  Chicago. 

Commissioner  Prouty.  I  mean  do  j^ou  pay  the  full  local  rate  from 
the  initial  point  into  Kansas  City? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  And  the  full  local  rale  on  the  flour  from 
Kansas  City  to  destination? 

Mr.  Trickett.  We  pay  the  full  local  rates  from  point  of  origin  to 
Kansas  City,  assume  the  switching  charges  in  and  out  of  the  mill, 
and  the  local  rate  on  the  flour  out. 

Commissioner  Clements.  Do  you  know  about  how  many  elevators 
there  are  on  the  several  through  grain  lines  in  Kansas? 

Mr.  Trickett.  I  know  only  the  Peavey  elevator  or  the  Midland  ele- 
vator is  on  the  Union  Pacific.     There  are  00  or  10,  I  understand. 
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Conmiissioner  Clements.  Do  you  know  al)oiil  liow  many  tliore  are 
on  eacli  of  The  tlirougli  lines? 

Ml".  Trickett.  No,  sii';  \  do  nol.  Some  of  1lie  liiaiii  witnesses  ean 
answer  that  ([uestion. 

Commissioner  Clements.  Do  you  know  when  this  practice  came 
generally  in  vogue  on  all  of  these  lines — that  one  man  or  one  linn  had 
a  monopol}"  of  the  bnsinessji'     When  did  that  come  about? 

Mr.  Trickett.  Their  operat  ions  became  moi-o  apparent  snbsequent 
to  the  establishment  of  the  propoi'tional  rate  basis — that  which  is  now 
in  effect.  The  Peavey  interests  Inive  bnilt,  I  understand,  these  ele- 
vators within  the  last  three  years  on  the  Union  Pacific,  and  the  Union 
Pacific  was  the  last  grain  line  that  the  Kansas  City  grain  firms  were 
com])elled  to  surrender  to.  It  w^as  a  terjiiinal  line,  and  one  that  we  felt 
would  always  be  retained  Cor  the  Kansas  City  gi-ain  interests;  that  is 
to  say,  that  the  Kansas  City  grain  interests  could  buy  grain  on.  Is 
as  difficnlt  to-day  for  grain  men  here  to  bid  foi-  giain  on  the  Union 
Paciiic  as  on  the  Santa  Fe  or  the  Missouri  Pacific. 

Commissioner  Clements.  Did  this  all  come  about  on  all  these  roads 
at  the  same  time? 

Mr.  Trickett.   With  the  exception  of  the  Union  Pacific. 

Commissioner  Clements.  About  when  was  it  on  the  othei-  roads? 

Mr.  Trickett.  It  commenced  in  1896. 

Commissioner  Clements.  How  do  shipments  from  over  the  Union 
Pacific  go,  from  Kansas  City  or  from  the  Missouri  River? 

Mr.  Trickett.  Over  different  lines,  I  think. 

Commissioner  Prouty.  What  fixes  the  i)iicc  of  gi-ain  in  the  Kansas 
City  market? 

Mr.  Trickett.  Competition  between  the  firms. 

Commissioner  Proltty.   Your  firms  here  buy  the  grain  to  sell? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.   At-  some  other  point? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  And  does  the  Chicago  market,  the  St.  Loius 
market,  the  Livei'pool  market — or  what  nmrket  is  it  that  determines 
the  price  Of  grain  here?     They  can  not  j)ay  more  than  they  get  foi-  it. 

Mr.  Trickett.  Yon  find  in  many  instances  the  i)i'ices  made  by  cer- 
tain firms  exceed  the  Kansas  City  price. 

Commissioner  Prouty.  As  I  understand  it,  your  complaint  seems 
lo  be  this:  That  Richardson  &  Co.,  on  the  Atcliison  Road,  are  able  to 
])ay  nun-e  for  grain  than  the  Kansas  City  dealer  can  pay.  That  is 
the  real  trouble,  is  it  not? 

Mr.  Trickett.  Richardson  &  (!o.  pay  what  is  necessary  to  control 
the  grain. 

Commissioner  Prouty.  I  suppose  so;  but  iu  order  to  control  the 
grain  thej^  have  to  bid  more  than  the  Kansas  City  man  does. 

yiv.  Trickett.  Yes,  sir. 

Commissioner  l^ROUTY.  And  your  idea  is  that  they  can  pay  more, 
and  get  it  up  to  Chicago,  be('aus(i  thej'  enjoy  some  concession  in  the 
rate? 

Mr.  Trickett.   Yes,  sir;  that  is  our  understanding. 

Commissioner  Prouty.  What  effect  does  that — assuming  it  to  be 
so — have  upon  the  price  paid  for  grain  to  the  farmer  in  Kansas? 

Mr.  Tric;kett.  In  some  instances  the  farmer  might  receive  a  higher 
price  for  his  grain,  l)ut  not,  regularly. 

Commissionei-  Prouty.  II<^  would  receive  a  higlu'r  price  for  his 
grain  as  long  as  the  competition  continue<l,  because  he  does  receive 
more  tlian  your  Kansas  City  men  could  [)ay  him? 
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Mr.  Trickett.  Yes,  sir. 

Coiuuiissioner  Prouty.  After  the  Kansas  City  man  was  shut  out 
a,nd  Richardson  &  Co.  had  a  monopoly  of  the  line  it  might  happen 
then  that  he  would  not  receive  so  much;  but  is  it  not  true  your  Kan- 
sas City  men  could  step  in  there  at  any  time  and  purchase  that  grain 
unless  Richardson  pays  more  than  he  would? 

Mr.  Trickett.  If  he  had  the  opportunity. 

Commissioner  Prouty.  Is  it  necessary  that  a  grain  man  should  own 
an  elevator  at  the  i3oint  where  he  purchases  his  grain? 

Mr.  Trickett.  No,  sir. 

Commissioner  Prouty.  The  grain  is  loaded  by  the  farmer  into  the 
car? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  And  he  can  ship  it  through  to  Kansas  City 
or  Chicago,  or  wherever  he  pleases? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  So  in  order  to  monopolize  the  grain  on  a 
given  line  of  road  it  is  not  necessary'  to  provide  expensive  facilities  at 
shipping  points? 

Mr.  Trickett.  No;  Richardson  &  Co.  have  no  expensive  facilities 
for  operating  on  the  Santa  Fe. 

Mr.  Day.  How  do  they  concentrate  their  grain  in  carloads?  One 
farmer  doesn't  have  a  carload  always,  does  he? 

Mr.  Trickett.  As  a  rule. 

Mr.  Day.  Don't  they  have  small  warehouses  at  these  points  for  col- 
lecting it  into  carload  lots? 

Mr.  Trickett.  I  understand  thej^  have  at  certain  places. 

Mr.  Day.  Is  that  not  general? 

Mr.  Trickett.  Richardson  don't. 

Commissioner  Clements.  If  anj^  gentleman  representing  any  of  the 
railroads  or  anybody  else  here  desires  to  ask  the  witness  any  question, 
he  may  do  so. 

Mr.  Day.  I  want  to  ask  one  or  two  questions.  I  want  to  know  what 
burdens — in  what  instances  the  switching  charges  here  are  absorbed, 
other  than  the  one  you  have  stated,  where  you  took  two  lines  that 
were  competing  at  some  station  in  the  country  and  they  would  absorb 
the  expense  of  getting  to  each  other's  line.  In  Kansas  City  are  there 
any  switching  charges  that  obtain  on  grain  going  through,  or  is  that 
aljsorbed  in  the  rate? 

Mr.  Trickett.  There  is  no  switching;  the  originating  line  makes 
the  delivery  to  connections  at  Kansas  City. 

Mr.  Day.  But  the  local  grain  or  grain  that  stops  off  here  in  every 
instance  involves  some  switching? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Day.  What  is  the  switching  charge,  or  how  do  they  vary? 

Mv.  Trickett.  Two,  three,  and  four  dollars  a  car,  and  in  some 
instances  higher. 

Mr.  Day.  What  burdens  in  the  way  of  switching  charges,  shifting, 
and  shunting  from  one  road  to  another  or  to  different  elevators  obtain 
in  Kansas  City  that  do  not  obtain  in  Atchison,  where  you  say  the 
grain  is  elevated  at  the  expense  of  the  roads  and  absorbed  there? 

Mr.  Trickett.  Whatever  switching  charges  obtain  at  Kansas  City. 

Mr.  Day.  At  Atchison  the  elevators  are  on  the  line  of  the  roads 
that  bring  the  grain  into  Atchison? 

Mr.  Trickett.  Yes,  sir;  and  they  complete  delivery  to  those 
elevators. 
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Mr.  Day.  Is  there  a  road  in  Alcliisoii  tlial  lias  1o  (lelivci-  .tirain  wliich 
is  consigned  to  an  elevator  of  a  rival  roa^lV 

Mr.  Trickett.  No,  sir. 

Mr.  Day.  They  cto  not  absorl)  ii  in  that  instance? 

Mr.  Trickett.  Well,  the  same  i-iile  would  apply  at  Atchison  if  there 
was  any  necessity  for  it,  but  there  is  no  necessity  for  it. 

Mr.  Day.  You  said  the  Rock  Island  permitted  others  than  Counsel- 
man  to  buy  on  the  Rock  Island  road.     What  did  you  mean  by  that? 

Mr.  Trickett.  T  meant  that  the  competition  of  Counselman  &  Co. 
was  less  injurious.  Counselman  does  not  undertake  to  control  the 
i>ulk  of  the  si'raiu  produced  along  the  Rock  Island  road.  The  Rock 
Island  Company  allows  other  grain  fii'ins  to  compete  for  the  business. 

Mr.  Day.  What  I  want  to  know  is  Just  what  you  meant.  How  do 
tliey  control  who  shall  buy  on  tlie  i-oad?  Take  the  Atchison,  for 
instance,  how  does  it  prevent  anyone  else  from  buying  on  that  road? 

Commissioner  Prouty.  I  do  not  suppose  Mr.  Trickett  knows  any- 
thing about  that  except  results.  The  fact  is,  one  firm  buys  all  the 
grain  on  the  Atchison  road,  while  on  the  Rock  Island  road  other 
people  operate  than  this  firm.     That  is  right,  is  it? 

Mr.  Trickett.  Yes,  sir;  that  is  right. 

Mr.  Hagerman.  Did  you  make  a  comparison  there  of  shipments 
indicating  that  Richardson  must  have  gotten  a  particular  rate  at  a 
particular  time?     I  thought  I  saw  that  somewhei-e. 

Mr.  Trickett.  The  price  of  No.  2  hard  winter  wheat  at  Chicago  and 
Kansas  City  from  August  to  November  indicated  a  difference  of  about 
3^  cents  per  bushel;  whereas,  if  the  proportional  rate  was  main- 
tained, it  would  be  about  7:^  cents  per  bushel.  You  will  find  in  the 
Chicago  Price  Current  almost  every  day  during  the  season  of  the 
Avheat  movement  items  reading  from  150,000  bushels  and  upward 
bought  "P.  T.,"  which  means  private  terms.  AVe  have  been  able  to 
sliow  that  on  the  days  that  this  item  appeared  in  the  Chicago  Price 
(Uirrent  there  was  a  large  movement  of  wheat  by  the  Richardson 
Company,  and  in  some  instances  by  other  firms,  from  Kansas  City  to 
Chicago. 

Mr.  IIagerman.  That  is,  if  the  proportioiuil  rate  is  taken  into  con- 
sidei-ation,  and  the  arbitrary  had  been  strictly  maintained,  the  differ- 
ence in  the  i^rice  at  Kansas  City  and  Chicago  ought  to  have  been  so 
much? 

Mr.  Trickett.  That  is  true. 

Mr.  IIagerman.  As  a  matter  of  fact,  it  was  so  much  less? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Hagerman.  AVhat  caused  that  is — just  like  the  question  Judge 
Pi'outy  asked — a  matter  of  inference,  so  far  as  your  personal  knowl- 
edge is  concerned? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Prouty.  Do  j^ou  know  enough  about  the  business 
hei-e  to  know  in  what  market  your  dealei'S  sell  tluMr  wheat? 

i\lr.  Trickett.  Conditions  govei-n  that  very  hirgely.  Some  years 
we  sell  the  bulk  of  it  in  Chicago,  another  year  in  .Minneapolis. 

Commissioner  Prouty.  Do  you  sell  for  local  consiim])t  ion  or  sell  to 
somebody  who  resells  it?  Doyoui"  dealers  here  sell  wheat  foi-  export, 
direct? 

Mr.  Trickett.   Some  of  them  do.      WC  lia\<'  a  few  cxjyoi'ters. 

Commissioner  Puoi'TY.  So  wheat  which  is  handled  on  the  Kansas 
City  market  is  not  necessarily  handled  again  on  some  other  market? 

Mr.  Trickett,  No,  sir. 
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Cominis.sioiier  Prouty.  It  may  be  handled  bj^  your  Kansas  Citj- 
dealev  and  sold  to  the  person  who  linally  consumes  if? 

Mr.  Trickett.  Yes,  sir. 

Mr.  Day.  In  what  instances  does  the  arbitrary  equal  7  cents — over 
what  road? 

Mr.  Trickett.  On  the  Missouri  Pacific,  Burlington,  and  Union 
Pacific  in  Nebraska. 

Commissioner  Prouty.  That  must  be  in  a  case  where  the  distance 
to  St.  Louis  is  much  less  bv  some  direct  line  than  it  is  through  Kansas 
City?  '     ■ 

Mr.  Trickett.  Not  a  great  deal  less;  no,  sir.  The  reason  for  it  is 
the  local  rates  to  Kaiisas  City  are  entirely  too  high  from  Nebraska  as 
compared  with  the  through  rates.  There  are  other  reasons  why  the 
Neln-aska  line  should  undertake  to  keep  that  grain  out  of  Kansas  City. 

Mr.  IIagerman.  Is  there  any  other  matter  that  suggests  itself  to 
your  mind  as  bearing  upon  this  inquiry  in  a  general  way? 

Mr.  Trickett.  I  think  not,  sir. 

Commissioner  Clements.  Any  representative  of  any  of  the  roads 
interested  or  anyone  else  is  at  liberty  to  ask  the  witness  any  question 
that  is  pertinent  to  this  matter.     If  not,  he  will  be  excused. 

Witness  excused. 

Mr.  Hagerman.  I  would  like  to  put  in  a  copy  of  the  complaint  filed 
in  the  suit  in  Kansas. 

Commissioner  CLEMENTS.  Tliat  maj'  bo  filed  as  a  memorandum.  Of 
course  it  is  not  testimony. 

(The  same  is  hereto  attached  and  marked  "P^xhibit  A.") 

John  A.  Robinson,  having  been  duly  sworn,  testified  as  follows: 

Mr.  IIagerman.  Mr.  Robinson,  you  are  a  member  of  tlie  firm  of 
Hall  &:  Robinson? 

Mr.  Robinson.   Ves,  sir. 

Mr.  Hagerman.  Is  that  a  coparlnersliip? 

Mr.  Robinson.  Yes,  sir. 

Mr.  IIagerman.  Composed  of  whom? 

Mr.  Robinson.  .Air.  W.  F.  llall  and  myself. 

Mr.  IIagerman.  What  is  the  natui-e  of  the  business  of  Hall  &  Rob- 
inson? 

Mr.  Robinson.  The  exporting  of  grain. 

Mr.  Hagerman.  And  in  what  territory  and  on  what  line  of  road  is 
your  business  largely  conduc^ted? 

Mr.  Robinson.  It  is  largely  conducted  on  the  Missouri  Pacific  in 
southwestern  and  western  Kansas. 

Mr.  Hagerman.  Do  you  do  any  business  except  along  or  adjacent 
to  the  line  of  the  .Missouri  Pacific? 

Mr.  RoBiNSOiN.  Some. 

Mr.  Hagerman  A  v^ery  slight  or  very  large  pi-oportion  of  your  busi- 
ness? 

Mr.  Robinson.  A  small  proportion. 

Mr.  Hagerman.  You  jn-actically  do  the  export  business  of  the  Mis- 
souri Pacific  road,  do  you  not? 

Mr.  Robinson.  Only  in  the  section  I  described. 

Mr.  Hagerman.  How  many  elevators  do  you  maintain? 

Mr.  Robinson.  Icould  not  tell  you  exactly;  I  think  some  25  or  oO. 

Mr.  Hagerman.  Of  what  capacities? 

Mr.  Robinson.  They  vary  from  5,000  bushels  to  200,000. 

Mr.  Hagerman.  Scattered  at  different  points? 

Mr.  Robinson.  Yes,  sir. 
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Mr.  IIagerman.  Who  inake.s  the  nri-angements — which  member  of 
your  firm  or  what  employee  of  your  fii-m  makes  the  arrangements  or 
deals  with  the  railroads  about  the  conduct  of  your  business  so  far  as 
concerns  shipments  over  the  Missouri  Pacific  Railway? 

Ml'.  Robinson.  Well,  for  the  last  two  years  my  partner  has,  on 
account  of  my  absence  on  account  of  ill  health. 

Mr.  Hagerman.   Where  is  Mr.  Hall  nowy 

Mr.  Robinson.  In  New  Orleans. 

Mr.  Hagerman.  How  long  has  he  been  there? 

Mr.  Robinson.  About  four  or  five  days. 

Mr.  Hagerman.  Is  he  expected  back  soon? 

Mr.  Robinson.  Not  immediately;  no,  sir. 

Mr.  Hagerman.  Have  you  anj^  employee  that  makes  any  of  those 
arrangements  oi*  has  made  any  of  those  deals? 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  What  is  your  contract  with  the  Missouri  Pacific 
road? 

Mr.  Robinson.  We  haven't  anything  in  the  nature  of  a  direct  con- 
tract. 

Mr.  Hagerman.  Well,  what  is  j^our  arrangement  with  the  Missouri 
Pacific  road,  whether  you  call  it  a  contract  or  not? 

Mr.  Robinson.  The  movement  of  grain  is  on  an  export  rate,  on  a 
through  basis. 

Commissioner  Prouty.  What  do  you  mean  by  through  basis? 

Mr.  Robinson.  Why,  the  Missouri  Pacific  road  issues  an  export 
bill  of  lading  from  the  point  of  origin  to  destination  abroad. 

Mr.  Hagerman.  Is  any  arrangement  made  about  that  with  any 
officer  of  the  railroad?  What  I  want  to  get  at,  Mr.  Robinson,  plain 
and  simple,  is  this:  Is  there  anything  more  than  offering  Hall  &  Rob- 
inson that  which  anybody  engaged  in  the  grain  business  can  go  and 
get,  exactly  the  same  thing? 

Mr.  Robinson.  I  do  not  know,  really,  whether  anyone  else  can  get 
it  or  not.     Of  course  there  is  an  export  rate  made  on  grain. 

Mr.  Hagerman.  Is  that  a  published  tariff  in  any  way? 

Mr.  Robinson.  I  really  could  not  swear  as  to  that.     I  do  not  think  so. 

Mr.  Hagerman.  Is  it  in  the  form  of  writing  or  form  of  printing  or 
in  such  form  that  you  can  exhibit  it  to  the  Commission? 

Mr.  Robinson.  I  think  not. 

Mr.  Hagerman.  Is  it  done  by  correspondence  or  personal  con- 
ference? 

Mr.  Robinson.  Generally  by  personal  conference. 

]\Ir.  Hagerman.  With  whom? 

Mi-.  Robinson.  With  the  traffic  department  of  the  road. 

Mr.  Hagerman.   With  what  particuilar  officer  of  the  Missouri  Pacific? 

Mr.  Robinson.  The  traffic  numager. 

Mr.  Hagerman.  State  his  name,  please. 

Mr.  Robinson.  Mr.  Stith. 

Mr.  Hagerman.  Have  you  ever  had  any  dealings  in  connection 
with  any  other  officer  than  Mr.  Stith — with  any  assistant? 

Mr.  Robinson.  I  do  not  think  so. 

Mr.  Ha(;erman.  As  I  understand,  whatever  lliis  rate  is  or  whatever 
the  ai-rangemciil  is,  it  is  purely  verbal;  there  is  not  a  scratch  of  the 
pen  al)out  il. 

Mr.  Robinson.  It  is  not  a  written  contract;  no,  sir. 

Mr.  HA(iERMAN.   Is  there  a  writing,  a  memorandum,  auytliing  in 
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print,  anythiug  in  typewriting  relative  thereto  that  we  can  see  or 
look  at? 

Mr.  Robinson.  Not  that  I  know  of. 

Mr.  PIagerman.  Now,  what  is  the  arrangement? 

Mr.  Robinson.  TJie  arrangement  is  the  issuing  by  coml^ination  of 
a  through  bill  of  lading  for  export,  at  a  rate  combined  of  the  inland 
and  export  rates — steamer  rates. 

Mr.  Hagerman.  How  do  you  know  what  the  rate  is  if  there  is  noth- 
ing in  writing  about  it?  Every  shipment  yon  have,  does  somebody  go 
down  to  St.  I.ouis  and  have  an  agreement  about  it? 

Mr.  Robinson.  No,  sir. 

Mr.  Ha  GERMAN.  Do  you  paj^  a  rate  and  then  get  a  rebate  back? 

Mr.  Robinson.  No,  sir;  it  is  not  a  rebate. 

Mr.  Hagerman.  You  pay  it,  and  that  is  the  end  of  the  incident? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  As  a  matter  of  fact,  in  doing  your  business — take, 
for  instance,  out  in  the  vicinity  of  Coffejville,  Kans.,  and  a  grain  man 
at  Kansas  City  wants  to  go  out  there  and  make  a  bid  for  grain,  you 
are  always  al)le  to  bid  more  than  he  is? 

Mr.  Robinson.  No.  sir;  not  always. 

Mr.  Hagerman.  Well,  as  a  rule? 

Mr.  Robinson.  As  a  rule  our  bids  are  based  on  the  market. 

Mr.  Hagerman.  As  a  rule,  whenever  you  bid  along  the  line  of  the 
Missouri  Pacific  it  is  good  as  against  the  world,  is  it  not? 

Mr.  Robinson.  No,  sir;  I  should  say  not. 

Mr.  Hagerman.  Do  you  know  of  any  instance  where  you  bid  against 
others  for  grain  and  you  were  not  the  one  that  got  it? 

Mr.  Robinson.  Many  times. 

Mr.  Hagerman.  How  is  it  that  you  are  enabled  to  do  the  main  busi- 
ness on  the  Missouri  Pacific  road? 

Mr.  Robinson.  By  reason  of  our  organization  having  a  market  for 
the  grain  and  export  rate. 

Mr.  Hagerman.  What  is  the  advantage  of  the  exj)ort  rate? 

Mr.  Robinson.  The  export  rate  enables  us  to  meet  the  continental 
markets  in  placing  grain. 

Mr.  Hagerman.  And  that  export  rate  is  not  something  that  is  made 
j)ublic,  that  anybody  could  get  without  going  and  having  a  personal 
conference  with  Mr.  Stith  and  keeping  it  out  of  writing? 

Mr.  Robinson.  I  could  not  swear  as  to  that. 

Mr.  Hagerman.  That  is  the  way  you  have  done  it.  You  have  never 
heard  of  that  export  rate  being  made  j)ublic? 

Mr.  Robinson.  No,  sir;  I  do  not  know  that  I  have. 

Mr.  Hagerman.  You  have  never  heard  of  anybody  except  Hall  & 
Robinson  and  Mr.  Stith  knowing  what  it  was? 

Mr.  Robinson.  I  do  not  know. 

Mr.  Hagerman.  You  have  never  heard  of  it  being  offered  to  any- 
body else? 

Mr.  Robinson.  I  do  not  think  so.     I  could  not  swear. 

Mr.  Hagerman.  What  has  been  the  advantage,  so  far  as  the  car- 
riage to  Kansas  City  is  concerned,  over  the  ordinar}^  published  tariffs 
over  other  roads  on  similar  commodities? 

Mr.  Robinson.  No  advantage. 

Mr.  Hagerman.  What  is  the  difference? 

Mr.  Robinson.  There  is  no  difference  to  Kansas  City. 

Mr.  Hagerman.   What  do  you  mean  by  that? 

Mr.  Robinson.  I  mean  we  paj^  the  same  rate  as  anybody  else  to 
Kansas  Cit3^ 
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Mr.  Hagerman.  And  wliere  do  you  get  the  eiit-off? 

Mr.  Robinson.  Our  export  grain  goes  via  the  Southern  outlet. 

Mr.  Hagerman.  Whicli  yvny  does  it  go? 

Mr.  Robinson.  Tln-ougli  via  Coffeyville  and  Fort  Smith. 

Mr.  Hagerman.  Don't  you   ship  it  thi-ough  Kansas  City  at  all'? 

Mr.  Robinson.  Xo,  sir. 

Mr.  Hagerman.  Nothing  eonies  through  Kansas  City? 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  Tlie  rate  that  you  get,  for  instance,  from  Coffey- 
ville — well,  from  some  place  up  on  your  Pueblo  line,  out  through  the 
central  part  of  Kansas — to  New  Orleans;  how  does  that  compare  with 
the  rate  if  it  came  tlirougli  Kansas  City? 

Mr.  Robinson.  On  export  business  it  would  l)e  less. 

Mr.  Hagerman.  How  much  less? 

Mr.  Robinson.  Probabl}'  from  3  to  5  cents  a  hundred. 

Mr.  Hagerman.  As  I  understand,  the  reason  why  you  do  business 
upon  the  Missouri  Pacific  is  because  of  this  private  arrangement. 
You  can  not  get  the  same  thing  on  any  other  railroad,  can  you? 

Mr.  Robinson.  We  have  never  tried  for  it. 

Mr.  Hagerman.  But  you  know  you  can  not? 

Mr.  Robinson.  I  suppose  not. 

Mr.  Hagerman.  Can't  you  be  a  little  more  definite  and  let  the 
Commission  know  in  figures  just  exacll}'  what  these  rates  are? 

Mr.  Robinson.  I  can  not  let  them  know  definitely  what  they  are 
without  reference  to  figures. 

Mr.  Hagerman.  Well,  let  me  see  if  there  is  not  some  way  to  get 
at  it.     Do  you  keep  books? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  What  kind  of  books  do  you  keep? 

Mr.  Robinson.  Ordinary  merchant's  books. 

Mr.  Hagerman.  What  do  they  show  about  the  tariff  or  the  rate 
that  you  paid? 

Mr.  Robinson.  Our  books  do  not  show  the  rate  we  paid.  The  rate 
is  shown  by  the  expense  bill — the  railroad  expense  bill. 

Mr.  Hagerman.  What  we  want  to  get  at  in  this  inquiry  is  to  find 
out  whether  you  and  the  Missouri  Pacific  Railway  are  violating  the 
law  by  obtaining  rates  that  other  people  can  not  get.  Have  you  a 
book  or  paper  or  scratch  of  the  pen  in  your  office  that  would  enable 
this  Commission  to  find  out  anything  upon  that  subject,  or  do  you 
keep  it  off  of  your  books? 

Mr.  Robinson.  We  do  not  have  it  on  our  books. 

Mr.  Hagerman.  WHiy  do  you  keep  it  oft'  of  your  books? 

Mr.  Robinson.  AVe  do  not  find  it  necessary  to  keep  that. 

Mr.  Hagerman.  Is  that  the  onl}^  reason? 

Mr.  Robinson.  The  only  reason. 

Mr.  Hagerman.  Is  tliere  finy  way  we  can  check  up  Avith  you  and 
find  out  what  has  been  paid  from  this  point  and  that  point  from  Kan- 
sas City,  and  wherever  you  do  business? 

Mr.  R015INSON.   Yes,  sii-. 

Mr.  Hagerman.  How? 

Ml'.  Robinson.  By  ifie  bill  of  lading;  the  exi)ort  bill. 

Mr.  Hagerman.  When  you  get  the  bill  of  lading  you  turn  it  over 
to  the  banker  in  the  ordinary  course  of  business? 

Mi-.  Robinson.  Sometimes. 

Mr.  Hagerman.  Within  an  hour  or  so  after  you  get  it  you  send  it 
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to  your  banker,  and  it  is  returned  to  the  railroad  company  ultimatelj^ 
That  is  the  course  of  business,  is  it  not? 

Mr.  Robinson.  The  export  bill  I  do  not  think  is  returned  to  the 
railroad  company. 

Mr.  Hagerman.  It  is  returned  to  the  vessel,  then,  that  finally  deliv- 
ers it? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  So  far  as  Hall  &  Robinson  are  concerned,  if  we  are 
trying  to  run  down  that  rate  and  see  what  it  is,  you  refer  to  the  bill 
of  lading.     It  is  not  something  beyond  j^our  power  to  give  us? 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  Where  can  we  find  it? 

Mr.  Robinson.  On  the  bill  of  lading. 

Mr.  Hagerman.  Do  you  keep  a  copy  of  the  bills  of  lading? 

Mr.  Robinson.  We  have  some  there. 

Mr.  Hagerman.  As  to  each  particular  shipment? 

Mr.  Robinson.  Yes,  sir;  I  can  tell  the  rate. 

Mr.  Hagerman.  In  what  particular  book  is  it? 

Mr.  Robinson.  We  do  not  keep  it  in  a  book. 

Mr.  Hagerman.  What  copies  do  you  keep? 

Mr.  Robinson.  We  keep  a  copy  in  our  invoice  book  for  each  car  we 
handle. 

Mr.  Hagerman.  Will  that  invoice  book  show  the  amount  paid  on 
each  shipment? 

Mr.  Robinson.  No.  That  is  checked  off,  and  when  it  is  found  cor- 
rect the  amount  is  paid,  and  there  is  no  further  record  kept  of  it. 

Mr.  Hagerman.  I  know;  but  all  on  earth,  so  far  as  we  are  concerued 
in  this  inquiry,  what  we  want  to  get  at  is  whether  or  not  you  and  the 
Missouri  Pacific  are  in  fact  violating  the  law,  and  the  only  way,  so  far 
as  I  can  ascertain  from  your  examination  now,  is  to  find  out  what 
books  or  papers  you  have  showing  the  rate  paid.  Do  you  keep  any 
kind  of  copies,  or  record  of  anj-  kind,  or  paper,  by  which  we  can  go 
and  compare  it  with  other  tariffs  and  see  whether  that  is  true  or  not? 

Mr.  Robinson.  The  impression  of  our  invoice  book  will  show  the 
record. 

Mr.  Hagerman.  And  your  invoice  books  are  kept  where? 

Mr.  Robinson.  In  our  office. 

Mr.  Hagerman.  Here  in  Kansas  City? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Clements.   Will  that  show  the  rate  on  each  shipment? 

Mr.  Robinson.  No,  sir;  I  do  not  thiuk  it  will,  but  I  could  answer 
as  to  the  rate  on  each  shipment. 

Commissioner  Clements.  How  could  you  tell  it? 

Mr.  Robinson.  Simplj^  b^^  calculation  of  the  rates  from  the  different 
points. 

Commissioner  Prouty.  Through  what.ports  do  you  ship? 

Mr.  Robinson.  New  Orleans  and  Galveston,  altogether. 

Commissioner  Prouty.  And  your  export  rate  is  made  up  of  two 
parts — the  ocean  rate  and  the  inland  rate? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  Who  ascertains  for  j^ou  the  ocean  rate? 
Do  you  get  your  own  ocean  rate? 

Mr.  Robinson.  We  are  represented  at  New  Orleans  and  keep  in 
close  relations  with  the  steamship  agents,  and  from  time  to  time  make 
contracts. 

Commissioner  Proltty.  And  you  sell  on  the  other  side? 
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Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  How  do  you  sell  in  Liverpool?  It  is  a  very 
important  question,  what  is  the  rate  to  Liverpool? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  Who  tells  you  what  the  ocean  rate  is? 

Mr.  Robinson.  We  telegraph  to  New  Orleans  for  what  the  ocean 
rate  is. 

Commissioner  Prouty.  You  go  to  Mr.  Stith  every  day  and  you  tell 
him,  "If  you  can  give  us  an  inland  rate  of  so  man}"  cents,  we  can  sell 
that  grain  abroad?"     Is  that  the  way  you  do  it? 

Mr"  Robinson.  Yes;  that  is  the  way  we  do  it,  except  we  do  not  go 
to  Mr.  Stith  every  day. 

Commissioner  Prouty.  You  go  to  him  at  the  beginning  of  the  sea- 
son and  he  makes  an  inland  rate? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  And  do  you  enjoy  that  rate  two  or  three 
months,  or  until  further  notice? 

Mr.  Robinson.  Until  further  notice. 

Commissioner  Prouty.  Mr.  Stith  makes  you  a  rate  to  New  Orleans 
good  until  further  notice? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  You  take  that  rate  and  combine  it  with  the 
ocean  rate? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  And  the  Missouri  Pacific  issues  to  you  a 
through  bill  of  lading  at  the  combined  rate? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  You  know  that  the  published  export  port 
rate  from  Kansas  City  to  New  Oideans  is  15  cents,  don't  you? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  Your  export  rate  is  l)etter  than  15  cents? 

Mr.  Robinson.  It  has  been ;  yes,  sir. 

Mr.  Hagerman.   How  much  better? 

Mr.  Robinson.  Sometimes  5  and  sometimes  3  cents. 

Mr.  Hagerman.  How  is  it  possible  for  the  Kansas  City  dealer  to 
compete  in  business  with  you  if  you  have  that  private  arrangement 
and  they  can  not  get  it? 

Mr.  Robinson.  I  can  not  answer  that  question.  I  know  they  do 
compete. 

Commissioner  Prouty.  What  is  a  fail-  profit  on  a  transaction  of 
that  kind — how  much  a  buslud? 

Mr.  Robinson.  We  try  to  make  on  the  business  1  cent  a  bushel. 

Commissioner  PROUTY.  Then  could  anyl)ody  do  much  unless  they 
had  the  5  cents  a  hundred? 

Mr.  Robinson.  I  don't  know. 

Commissioner  Clemknts.  When  you  pay  the  expense  bills  they 
show  the  amount  paid  and  the  weight  on  which  it  was  paid? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Prouty.  Is  the  rate  divided  so  it  shows  the  inland 
part  and  llie  ocean  part? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Clements.  And  when  you  pay  that  that  is  your 
receipt? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Clements,   ^'ou  keej)  tliem,  don'l  you? 
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Mr.  Robinson.  We  keep  it  a  reasonable  length  of  time.  We  have 
no  particular  use  for  them  after  they  are  checked  off. 

Commissioner  Clements.  Have  you  not  a  file  of  them  for  late  years? 

Mr.  Robinson.  Not  late 

Commissioner  Clements.  How  far  back  would  you  probably  have 
them? 

Mr.  Robinson.  I  would  have  to  look  thai  up  to  answer  definitely.  I 
think  for  three  months. 

Commissioner  Clements.  What  becomes  of  them? 

Mr.  Robinson.  I  think  they  are  destroyed.  After  they  are  checked 
up  and  paid  there  is  no  further  use  for  them. 

Commissioner  Clements.  Do  you  destro}^  your  receipts  and  vouch- 
ers generallj^  after  you  pay  and  check  them  up? 

Mr.  Robinson.  The  only  voucher  we  keep  is  our  check,  which 
shows  the  payment. 

Commissioner  Clements.  Do  you  destroy  any  other  class  of  papers 
like  you  do  these? 

Mr.  Robinson.  When  they  become  burdensome  we  do.  We  have 
not  destroyed  these  with  a  view  of  putting  them  out  of  the  way. 

Mr.  Hagerman.  The  stub  will  show  to  whom  the  check  was  drawn. 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  But  when  it  goes  to  the  Missouri  Pacific  for  these 
shipments,  as  a  matter  of  fact,  for  no  length  of  time  is  there  a  record 
kept? 

Mr.  Robinson.  I  should  not  think  so.  I  do  not  know  about  that. 
I  know  of  no  reason  why  thej^  should  keep  tliem. 

Mr.  Hagerman.  Is  it  not  a  fact  that  this  is  done  verbally,  so  as  not 
to  have  it  disclosed,  and  do  you  not  purposelj^  conceal  it  and  keep  it 
off  of  your  books  because  j^ou  do  not  think  it  is  anybodj^'s  business  to 
know? 

Mr.  Robinson.  No  ;  I  say  no  to  that. 

Mr.  Hagerman.  You  can  not  tell  us  any  way  to  show  what  the  Mis- 
souri Pacific  has  received  and  to  ascertain  what  the  rate  is  on  par- 
ticular shipments? 

Mr.  Robinson.  I  think  I  testified  that  I  can. 

Commissioner  Clements.  I  think  you  said  you  could  take  the  invoice 
book,  and  by  looking  at  it,  tell  what  you  i^aid  on  each  shipment;  that  it 
does  not  appear  by  the  invoice  book,  but  that  you  can  tell  what  the 
freight  was  on  each  shipment. 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Clements.  And  you  can  tell  separately  the  water 
part  and  the  inland  part? 

Mr.  Robinson.  I  would  have  to  compare  the  bill  of  lading  with  it 
to  find  that  out. 

Commissioner  Clements.  You  can  tell  that  by  looking  at  the  invoice? 

Mr.  Robinson.  And  the  bill  of  lading. 

Commissioner  Clements.  You  have  those? 

Mr.  Robinson.  We  have  some.     I  do  not  think  we  have  all  of  them. 

Commissioner  Clements.  How  do  you  tell,  for  instance,  if  the  rate 
varied?  It  is  so  much  during  one  month  or  day  or  week.  How  can 
you  tell  by  the  invoice  book? 

Mr.  Robinson.  By  the  point  of  origin  of  the  car. 

Commissioner  Clements.  Do  you  have  a  memorandum  of  what  the 
rate  was  for  a  certain  j)eriod — how  do  you  get  at  that?  How  could 
you  tell  what  rate  to  apply  to  a  shipment  on  a  particular  daj"  in  July, 
for  instance? 
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Mr.  Robinson.  I  conkl  tell  lluit  by  tlie  invoice  book  and  expense 
bill,  what  we  i^aid. 

Commissioner  Clements.  You  say  yon  destroj^ed  the  expense  bills? 

Mr.  Robinson.  We  have  some  of  them. 

Commissioner  Clements.  I  am  talking  about  a  case  where  3^011  have 
not  the  expense  bill  or  bill  of  lading. 

Mr.  Robinson.  I  could  only  tell  that  by  the  best  of  my  recollection. 
I  think  I  could  tell  that  way. 

Commissioner  Clements.  You  would  not  be  able  to  remember  accu- 
rately^, would  you? 

Mr.  Robinson.  Possibles  I  think,  on  a  given  day  I  might  be. 

Commissioner  Clements.  Will  you  keep  such  checks  and  bills  of 
lading  and  expense  bills  as  you  now  have  for  use  in  this  case  if  the}^ 
are  called  for? 

Mr.  Robinson.     Yes,  sir. 

Commissioner  Proltty.  Mr.  Robinson,  you  need  not  answer  this 
question  unless  you  want  to.  You  said  that  you  aim  to  make  your 
business  pay  a  cent  a  bushel.  Has  it  paid  j^ou  that  or  more  than  that 
the  last  year?     You  need  not  answer  that  unless  3'ou  want  to. 

Mr.  Robinson.  That  depends  somewhat  on  the  market.  Sometimes 
it  has  not  and  sometimes  it  has  been  a  loss,  and  sometimes  it  paid 
more. 

Commissioner  Prouty.  My  point  is  this:  If  you  received  no  con- 
cession from  the  Missouri  Pacitic  road,  could  you  pay  the  farmer  the 
price  you  paid  him  for  his  grain? 

Mr.  Robinson.  For  export? 

Commissioner  Prouty.     Yes. 

Mr.  Robinson.  Xo,  sir. 

Mr.  Hagerman.  When  you  say  "export,"  that  is  your  business — 
the  export  business,  exclusively,  is  it  not? 

Mr.  Robinson.  I  am  not  doing  that  now.  I  am  in  the  milling 
business. 

Mr.  Hagerman.  Al)out  what  was  the  amount  of  shipments  over 
the  Missouri  Pacific  for  a  year  when  you  were  engaged  in  this  busi- 
ness? 

Mr.  Robinson.  I  think  our  last  year's  business  was  about  5,000,000 
bushels. 

Mr.  tiAGERMAN.  Always  at  your  elevator  there  was  the  privilege 
to  bring  the  grain  in  from  the  point  of  origin  to  the  elevator,  unload 
it  there,  and  afterwards  take  it  out  at  the  through  rate.  'I'liat  has 
always  been  so? 

Mr.  Robinson.  That  is  for  the  purpose  of  consolidation, 

Mr.  HA(iERMAN.   Well,  that  is  the  i)rivilege  you  had? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hager:^ian.  Is  it  not  a  f^ict  that  you  also  do  the  business  of 
Greenleaf  and  l>aker  and  Denton  Uiotliers,  from  Leavenworth  and 
Atchison,  so  far  as  the  export  is  concerned? 

Mr.  Robinson.  We  do  l)usiness  with  them;  yes,  sir. 

Mr.  Hagerman.  'J'hey  gather  up  the  gi-ain  along  the  line  of  the  Mis- 
souri Pacific  and  bi-ing  it  to  Leavenwoi-fh  and  Atchison  and  other 
elevators  thej'  have,  and  then  turn  it  over  to  you? 

Mr.  Robinson.  No.  They  send  it  to  us  delivered  at  New  Orleans 
if  we  pay  as  much  as  anybody  else. 

jNIr.  Hagerman.  They  consign  direct  to  you? 

Mr.  Robinson.  No;  not  always;  sometimes  to  themselves. 
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Mr.  Ha  GERMAN.  How  much  of  j'oiir  business  is  clone  with  them  in 
that  way? 

Mr.  Robinson.  You  mean  how  much  have  we  bought  from  them? 

Mr.  Hagerman.  Yes.    You  sa}^  j^our  business  was  5,000,000  bushels. 

Mr.  Robinson.  None  of  that. 

Mr.  Hagerman.  How  extensive  is  this  dealing  with  Denton  and 
Greenleaf  and  Baker? 

Mr.  Robinson.  Approximately,  I  should  say  a  million  bushels  a 
year. 

Mr.  Hagerman.  With  them  how  do  you  do  business — simijlj'  pay 
them  for  the  grain  at  New  Orleans? 

Mr.  Robinson.  That  is  all. 

Mr.  Hagerman.  All  question  of  rates  on  the  grain  in  getting  it 
down  there 

Mr.  Robinson.  We  have  nothing  whatever  to  do  with  it. 

Mr.  Hagerman.  Do  they  make  the  export  rate  for  you? 

Mr.  Robinson.  They  make  nothing  whatever  for  us.  We  pay  so 
much  a  bushel  for  their  \Yiieat  delivered  at  New  Orleans. 

Mr.  Hagerman.  And  you  take  care  of  it  from  that  on? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  Is  there  any  arrangement  whatsoever  as  to  rebates 
or  getting  money  back  with  Greenleaf  &  Baker  or  Denton  from  any 
source? 

Mr.  Robinson.  Not  that  I  know  of. 

Mr.  Hagerman.  Is  it  fixed  in  anj-  way  by  which  they  take  from 
their  price  to  you  and  you  collect  it  out  of  the  price? 

Mr.  Robinson.  No,  sir;  nothing  whatever. 

Mr.  Hagerman.  All  you  do,  you  pay  to  them  the  market  price 
.always  for  the  grain  at  New  Orleans? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  The  same  as  everj^body  else  is  paying  for  grain 
there.  What  I  am  tr^dng  to  get  at,  to  make  it  plain  and  short,  is,  if 
there  is  any  deal  or  advantage  about  shipments  from  Denton  and 
Greenleaf  &  Baker,  who  gets  the  advantage,  Hall  &  Robinson,  or 
Greenleaf  &  Baker,  or  Denton? 

Mr.  Robinson.  We  get  no  advantage  whatever  from  business  from 
Greenleaf  &  Baker  or  Denton. 

Commissioner  Clements.  Is  any  grain  billed  out  bj^  j'ou  for  export 
used  at  New  Orleans  for  domestic  consumption,  or  at  any  other  point? 

Mr.  Robinson.  No,  sir. 

Commissioner  CIlements.  How  do  you  know  that  it  all  goes  through? 

Mr.  Robinson.  Because  we  control  our  grain  through. 

Commissioner  Clements.  There  is  no  such  practice  as  using  it  for 
domestic  purposes? 

Mr.  Robinson.  No,  sir. 

Commissioner  Yeomans.  You  said  j^ou  had  twenty-five  or  thirty 
elevators  at  local  points  on  the  Missouri  Pacific? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Yeomans.  Do  other  shippers  have  elevators  along  the 
Missouri  Pacific? 

Mr.  Robinson.  Oh,  yes,  sir. 

Commissioner  Prouty.  At  the  same  stations  where  yours  are? 

Mr.  Robinson.  Sometimes.  As  a  rule,  we  put  up  elevators  where 
there  were  none. 

Mr.  Hagerman.  Who  on  the  Missouri  Pacific  outside  of  Denton 
and  Greenleaf  &  Baker,  whom  we  are  going  to  examine,  have  anj-  ele- 
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vators  that  amount  to  any  tiling',  except  Hall  &  Robinson,  in  this 
wheat-growing  section  of  Kansas? 

Mr,  Robinson.  A  great  many  people.  The  Thnrstonbnrg  Grain 
Company  have  elevators. 

Mr.  Hagerman.  Where'? 

Mr.  Robinson.  I  can  not  tell  you  where.  The  II.  L.  Strong  Com- 
pany have  elevators  and  the  Rock  Grain  Company.  A  man  named 
Curtis  has  some  elevators.     There  are  quite  a  number. 

jNIr.  Hagerman.  Tliose  are  very  small  elevators? 

Mr.  Robinson.  All  our  country  elevators  are  small.  The  purpose 
is  to  collect  the  grain  from  the  wagons  and  dump  it  in. 

Mr.  Hagerman.  They  are  not  like  the  elevators  maintained  at  the 
towns? 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  And  they  are  used  for  buying  up  grain  for  you? 

Mr.  Robinson.  No;  they  are  independent  of  us. 

3Ir.  Hagerman.  Well,  with  whom  you  largely  deal? 

Mr.  Robinson.  We  largelj^  deal  with  them. 

Mr.  Hagerman.  And  the  majority  in  amount,  the  very  large  major- 
it}'  in  amount,  of  the  grain  that  they  pick  up  always  falls  into  the 
elevators  or  cars  of  Hall  &  Robinson,  does  it  not? 

Mr.  Robinson.  I  could  not  swear  to  that. 

Mr.  Hagerman.  You  could  not  swear  to  it,  but  it  would  be  a  pretty 
good  guess  to  say  that  it  was  true? 

Mr.  Robinson.  We  try  to  be  as  active  as  we  can  in  our  territory. 

Commissioner  Yeomans.  Are  any  of  these  men  doing  an  export 
business  that  you  named? 

Mr.  Robinson.  No,  sir;  I  think  not. 

Commissioner  Yeomans.  You  have  no  competition,  then,  as  they 
are  obliged  to  sell  to  you,  are  they  not? 

Mr.  Robinson.  Not  necessarily.    They  have  the  Kansas  City  outlet. 

Commissioner  Yeomans.  But  no  export  outlet? 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  They  would  have  to  see  ^Ir.  Stitli  personally  to 
compete  with  you,  would  they  not? 

Mr.  Robinson.  I  really  do  not  know. 

Commissioner  Prouty.  Do  you  know  what  route  this  grain  goes  by 
to  New  Orleans? 

Mr.  Robinson.  We  have  a  concentrating  house  at  Colfeyville  with 
a  capacity  of  200,000  bushels.  We  send  it  by  way  of  Alexandria  and 
Monroe,  La. 

Commissioner  Clements.  Is  there  any  understanding  between  you 
and  Mr.  Stith,  or  l)etween  youi-  house  and  him,  to  the  effect  that  these 
like  concessions  made  to  you  cm  export  ai'e  not  to  be  given  anybodj' 
else? 

Mr.  Robinson.  No,  sir;  no  understanding. 

Commissioner  Clements.  You  do  not  know  of  anybody  else  that 
gets  it,  do  you? 

Mr.  Robinson.  No,  sir;  not  in  our  territory. 

Mr.  Hagerman.  Take  the  past  year,  Mr.  Robinson,  under  the  pub- 
lished tariff  for  domestic  shipment,  liow  much  did  you  get  out  of  the 
Missouri  Pacific  on  the  avei-age? 

Commissionc^r  Prouty.   He  ships  on  the  exijorl  tai'iif. 

Mr.  Hagerman.  I  know;  but  as  I  understand,  Mr.  Robinson,  you 
make  your  arrangement  with  the  vessel  for  exporting  and  then,  hav- 
ing got  3T)ur  rate  there,  you  add  the  rate  that  you  obtain  by  this 
arrangement  with  Mr.  Stith. 
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Commissioner  Prouty.  He  says  that  rate  from  Mr.  Stith  is  from 
3  to  5  cents  better  than  the  published  rate. 

Mr.  Hagerman.  I  wanted  to  get  the  general  average. 

Commissioner  Clements.  Is  it  generally  5  cents,  Mr.  Robinson? 

Mr.  Robinson.  I  would  say  more  often  5  than  3. 

Mr.  Hagerman.  Is  it  not  a  little  elastic,  so  that  if  necessary  to  get 
the  business  you  have  the  benefit  of  5  cents  or  3  cents,  as  the  case 
may  be? 

Mr.  Robinson.  It  is  not  elastic  in  that  sense.  We  have  to  make  it 
definite,  whether  3  cents  or  5  cents. 

Commissioner  Prouty.  You  have  a  definite  understanding  with 
Mr.  Stith  and  have  to  abide  by  that  understanding.  If  j^ou  find  that 
you  can  not  do  business  on  3  cents  you  go  to  him  and  try  to  get  5? 

Mr.  Robinson.  Yes,  sir. 

Commissioner  Clements.  What  per  cent  can  you  say  goes  at  5  and 
what  per  cent  at  3,  taking  the  year? 

Mr.  Robinson.  I  should  say  three-fourths  of  it. 

Commissioner  Clements.  Three-fourths  would  be  at  5? 

Mr.  Robinson.  At  5. 

Mr.  Hagerman.  I  want  to  put  one  sweeping  question  to  Mr.  Rob- 
inson :  As  I  understand  you,  neither  you  nor  j^our  partner,  nor  any- 
body on  the  face  of  the  earth  for  you  or  either  of  you,  have  obtained 
one  dollar  in  payment  back  in  any  form  whatsoever  from  the  Missouri 
Pacific  or  on  account  of  the  Missouri  Pacific? 

Mr.  Robinson.  Does  that  question  include  all  time  or  any  specified 
time? 

Mr.  Hagerman.  Let  us  include  the  period  of  three  years. 

Mr.  Robinson.  No,  sir. 

Mr.  Hagerman.  For  three  years  you  have  done  business  along  the 
lines  you  have  stated  todaj*? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Hagerman.  That  is  all. 

Witness  was  excused. 

W.  Denton,  being  duly  sworn,  testified  as  follows: 

Mr.  Hagerman.  Your  business  is  what? 

Mr.  Denton.  The  grain  business. 

Mr.  Hagerman.  Located  where? 

Mr.  Denton.  At  Leavenworth. 

Mr.  Hagerman.  You  maintain  an  elevator  there? 

Mr.  Denton.  We  do. 

Mr.  Hagerman.  Of  how  great  capacity? 

Mr.  Denton.  About  175,000  bushels. 

Mr.  Hagerman.  How  many  elevators  do  you  maintain  elsewhere? 

Mr.  Denton.  That  is  a  question  I  can  not  answer. 

Mr.  Hagerman.  A  great  number? 

Mr.  Denton.  We  have  a  good  number  of  elevators. 

Mr.  Hagerman.  On  Avhat  road? 

Mr.  Denton.  On  the  Missouri  Pacific  and  the  Wyandotte  and 
Northwestern. 

Mr.  Hagerman.  That  is  a  part  of  the  Missouri  Pacific  system? 

Mr.  Denton.    Yes,  sir, 

Mr.  Hagerman,  Do  j^ou  have  those  elevators  in  the  same  territory 
and  at  the  same  places  as  Greenleaf  &  Baker  have  theirs? 

Mr.  Denton.  Yes,  sir ;  pretty  much. 
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Mr.  Hagerman.  Do  yon  operate  ni  tlie  same  jioints,  or  is  the  terri- 
tory sort  of  divided  ui)  on  the  ^Missouri  Paeific  between  you? 

Mr.  Denton.  It  is  not  divided  up. 

Mr.  Hagerman.  Well,  separated  in  any  wny'^ 

Mr.  Denton.  No,  sir. 

Mr.  Hagerman.  Now,  how  do  you  deal  with  you  r  shipments  of  grain? 
Do  you  deal  in  any  export  business? 

Mr.  Denton.  We  do  not. 

Mr.  Hagerman.  Yours  is  entirely  domestic  business? 

Mr.  Denton.  We  sell  it  for  export,  but  do  not  export  it. 

Mr.  Hagerman.  To  whom  do  you  sell? 

Mr.  Denton.  Well,  ditiferent  parties. 

Mr.  Hagerman.  Mostly  to  Hall  &  Robinson? 

Mr.  Denton.  No,  sir. 

Mr.  Hagerman.  What  propoi-tion  of  your  export  sales  are  to  Hall 
&  Robinson? 

Mr.  Denton.  That  is  a  pretty  liard  question  to  answer.  I  do  not 
suppose  we  have  sold  them  over  !(•  per  cent. 

Mr.  Hagerman.  What  is  the  extent  of  the  business  you  do  in  bush- 
els a  vear  over  the  Missouri  Pacific? 

Mr.'  Denton.  Well,  it  runs  from  2,000,000  to  4,000,000  bushels,  I 
presume,  on  an  ordinary  crop. 

Commissioner  Prouty.  What  part  of  that  is  sold  for  export? 

Mr.  Denton.  Well,  the  bulk  of  it  is  sold  to  exporters.  We  did 
export  a  couple  of  years  ago  through  the  port  of  3Iobile. 

Commissioner  Prouty.  Througli  what  port  is  this  grain  mostly 
exported? 

Mr.  Denton.  Well,  we  sell  it  to  exporters  at  East  St.  Louis.  From 
there  it  goes  to  Norfolk,  Baltimore,  and  the  different  eastern  ports. 

Commissioner  Prouty.  Does  most  of  your  grain  go  through  the 
Atlantic  ports  rather  than  through  the  Gulf  ports? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  What  you  sell  Hall  &  Robinson  goes  through 
New  Orleans? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  Do  you  ship  any  of  your  grain  through  Gal- 
veston? 

Mr.  Denton.  No,  sir. 

Commissioner  Prouty.  When  you  make  a  trade  with  Hall  &  Rob- 
inson do  you  sell  them  the  grain  before  you  send  it  to  New  Orleans, 
or  do  you  send  it  there  and  then  sell  it  to  them  afterwards? 

Mr.  Denton.  Sometimes  we  sell  it  to  arrive;  otherwise  we  sell 
f.  o.  b.  vessel.     It  is  always  sold  f.  o.  b.  vessel. 

Commissioner  Prouty.  You  sometimes  send  it  before  makiiig  sale? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  What  rate  do  you  use? 

Mr.  Denton.  We  use  the  pi-inted  tariff  rate. 

Commissioner  Prouty.  What  is  the  printed  tariff  rate  from  Leav- 
enworth to  St.  Louis? 

Mr.  Denton.  I  think  15  cents  a  hundred. 

Commissioner  Prouty.  Tliat  is  tlie  rate  from  Leavenworth  to  New 
Orleans? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  You  say  you  pay  that  j-ate? 

Mr.  Denton.  Yes,  sir. 
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Commissioner  Prouty.  You  bill  the  grain  at  that  rate? 

Mr.  Denton.  We  do. 

Commissioner  Prouty.  Do  j^on  buy  in  the  same  market  as  Hall  & 
Robinson? 

Mr.  Denton.  No;  we  buy  north  of  Leavenworth. 

Commissioner  Prouty.  Do  you  know  how  it  is  that  the  Missouri 
Pacific  gives  them  a  concession  and  do  not  give  it  to  you? 

Mr,  Denton.  Xo,  sir. 

Commissioner  Prouty.  Have  you  asked  Mr.  Stith  for  a  concession? 

Mr.  Denton.   Yes,  sir;  I  have  asked  him. 

Commissioner  Prouty.  But  never  got  it? 

Mr.  Denton.  No,  sir;  I  have  not  asked  him  latel3^ 

Commissioner  Prouty.  How  long  since? 

Mr.  Denton.  Since  I  asked  him? 

Commissioner  Prouty.  How  long  since  you  got  it? 

Mr.  Denton.  I  can  not  say. 

Commissioner  Prouty.  Can  not  you  tell  something  about  it? 

Mr.  Denton.  Not  for  two  years. 

Commissioner  Prouty.  Do  you  buy  grain  in  competition  with  other 
railroads?  That  is  to  say,  is  the  grain  you  buy  tributary  to  more  than 
one  railroad? 

Mr.  Denton.  It  is. 

Commissioner  Prouty.  To  what  other  railroad? 

Mr.  Denton.   \Vell,  quite  a  number. 

Commissioner  Prouty.  Well,  just  name  the  railroads. 

Mr.  Denton.  Well,  the  Rock  Island  and  Burlington. 

Commissioner  Prouty.  Who  is  your  competitor  on  the  Burlington 
road? 

Mr.  Denton.  Well,  I  am  not  acquainted  with  the  Burlington  buy- 
ers.    There  is  Duff. 

Commissioner  Prouty.  You  know  who  bids  against  you  for  this 
grain,  do  you  not? 

Mr.  Denton.  No;  I  do  not. 

Commissioner  Prouty.  Do  you  buy  the  grain  personally? 

Mr.  Denton.  No,  sir;  our  buying  is  done  by  correspondence. 

Commissioner  Prouty.  Do  you  buy  the  grain  on  the  track? 

Mr.  Denton.  We  buy  it  on  track;  yes,  sir. 

Commissioner  Prouty.  On  the  basis  of  what  market? 

Mr.  Denton.  On  the  basis  of  the  Kansas  City  market. 

Commissioner  Prouty.  You  fix  your  price  how?  Do  you  take  the 
Kansas  City  market  and  add  the  rate  to  Kansas  City? 

Mr.  Denton.  In  the  country  we  deduct  the  rate  to  the  Kansas  City 
market. 

Commissioner  Prouty.  So  the  price  you  pay  is  the  Kansas  City 
market  less  the  rate? 

Mr.  Denton.  That  is  our  competition. 

Mr.  Hagerman.  Let  us  see.  You  are  the  Missouri  Pacific  grain 
man  in  certain  territory — you  and  Greenleaf  &  Baker  at  Atchison. 
B}^  common  parlance  that  is  the  fact,  is  it  not? 

Mr.  Denton.  No;  it  is  not. 

Mr.  Hagerman.  So  far  as  your  elevators  are  concerned,  you  have 
the  privilege  of  having  the  grain  brought  from  the  point  of  oi-igin  to 
those  elevators,  unloaded,  and  afterwards  taken  out  at  the  through 
rate? 

Mr.  Denton.  It  is  billed  from  the  country  point  to  destination. 
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Mr.  IlAGERMAN.  But  you  have  the  privilege  of  .stoi)i)iiig-  en  route  at 
your  elevator,  uuloading,  and  sending  it  on  at  tlie  through  rate. 

Mr.  Denton.  We  do. 

Mr.  IIagermax.   How  long  have  you  had  that  arraugenient? 

Mr.  Dexton.  Two  or  three  yeai-s. 

Mr.  Hagerman.  Now,  I  want  to  start  out  with  the  l)road  question. 
Plave  you,  or  has.  anybody  for  you  or  in  your  interest,  received  any 
advantage  in  the  form  of  rebate  or  concession  of  any  kind  whatsoever 
from  the  Missoui-i  Pacific  road,  or  anybody  upon  its  account,  directly 
or  indirectly? 

Mr.  Denton.  Nothing  further  than  the  elevator  transfer  at  Leaven- 
worth. 

Mr.  Hagerman.  We  will  come  to  that  in  a  minute.  For  how  long 
a  period  of  time  can  we  date  back  that  you  have  not  received  money 
in  the  shape  of  rebates  or  anything  of  that  kind?  Have  you  within 
the  last  two  years? 

Mr.  Denton.  We  have  not. 

Mr.  Hagerman.  Have  you  received  outside  of  this  matter  you  speak 
of  in  any  connection  with  the  elevator  any  concession  of  any  kind, 
directly  or  indirectly,  from  any  source  whatsoever? 

Mr.  Denton.  We  have  not. 

Mr.  Hagerman.  For  the  last  two  years? 

Mr.  Denton.  For  two  years. 

Mr.  Hagerman.  Now,  you  have  some  advantage  over  the  other  ship- 
pers by  virtue  of  some  arrangement  at  your  elevator,  something  that 
operates  as  an  advantage? 

Mr.  Denton.  I  presume  we  have. 

Mr.  Hagerman.  Now,  just  wdiat  is  that? 

Mr.  Denton.  Well,  they  pay  us  for  transferring  and  bulking  the 
grain  into  large  cars,  consolidating  the  tonnage. 

Mr.  Hagerman.  Let  me  understand  about  that.  You  originate 
grain  out  in  southern  Nebraska,  and  you  bring  it  down  over  the  Mis- 
soui'i  Pacific  to  Leavenworth? 

Mr.  Denton.  We  do. 

Mr.  Hagerman.  What  is  done  with  the  grain?  Is  it  unloaded  from 
that  car? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  And  i^ut  into  your  elevator? 

Mr.  Denton.  Put  into  the  elevator. 

Mr.  Hagerman.  And  then  loaded  out  of  your  elevator  into  larger 
cars? 

JVIr.  Denton.  It  is. 

Mr.  Hagerman.  How  long  does  it  remain  in  the  elevator? 

Mr.  Denton.  Not  very  long. 

Mr.  Hagerman.  As  long  as  j-ou  want? 

Mr.  Denton.  No,  sir. 

Mr.  Hagerman.  What  is  the  extent  of  the  stay  there?  Arrange  a 
period. 

Mr.  Denton.  Il  is  a  hard  inaltei- to  state.  It  depends  on  how  the 
mai-kets  are. 

^li-.  Hagerman.  In  otlu-r  woi-ds,  it  depends  on  wiicn  you  want  it 
to  go  forward  to  a  i'eas<)iiai)le  degree? 

Mr.  Denton.  I  do  not  know  the  lime  we  are  allowed.  We  try  to 
get  I'id  of  it  as  soon  as  ])ossible. 

]Mr.  IIac;erman.  Tiiali  is  to  your  advantage,  of  coni-se,  to  Ir}^  to  do 
that.     l>ut  you  ar<'  th(;  one  to  say  wIhmi  you  want  it  to  go  out? 
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Mr.  Denton.  I  do  not  think  we  are — yes,  I  think  we  are.  I  think 
they  give  a  j^erson  a  certain  time  to  forward  the  grain. 

Mr.  Hagerman.  Now,  of  the  4,000,000  bushels  of  grain  a  year  that 
you  gather  up,  it  takes  that  course,  originating  at  some  point  and 
coming  down  over  tlie  Missouri  Pacific  to  your  elevator,  and  then 
when  it  is  taken  out  to  be  hauled  they  always  bring  the  larger  car  or 
merely  have  the  rate  to  the  larger  car? 

Mr.  Denton.  We  select  the  larger  car  and  consolidate  it.  We  load 
them  to  the  load  limit. 

Mr.  Hagerman.  What  do  they  pay  you  for  that  service? 

Mr.  Denton.  Two  cents  a  hundred. 

Mr.  Hagerman.  Is  there  any  other  shipper  outside  of  Greenleaf  & 
Baker  that  you  know  of  that  has  any  such  arrangement? 

Mr.  Denton.  I  think  so. 

Mr.  Hagerman.  Who? 

Mr.  Denton.  S.  R.  Washer. 

Mr.  Hagerman.  ^Vho? 

Mr.  Denton.  S.  R.  Washer,  of  Atchison. 

Mr.  Hagerman.  He  does  business  on  the  Missouri  Pacific  on  that 
basis? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  Anybody  else? 

Mr.  Denton.  I  can  not  say. 

Mr.  Hagerman.  Do  you  know  any  Kansas  City  man  that  has  that 
.arrangement? 

Mr.  Denton.  I  do  not  know.  , 

Mr.  Hagerman.  Is  the  contract  secret? 

Mr.  Denton.  I  do  not  know  whether  it  is  or  not. 

Mr.  Hagerman.  Is  it  in  writing? 

Mr.  Denton.  It  is  not. 

Mr.  Hagerman.  With  whom  was  it  made? 

Mr.  Denton.  With  Mr.  Stith. 

Mr.  Hagerman.  When? 

Mr.  Denton.  Two  years  ago. 

Mr.  Hagerman.  There  was  an  investigation  before  the  Interstate 
Commerce  Commission  when  it  was  disclosed  that  it  was  done  in  some 
other  form,  was  it  not,  bj^  virtue  of  a  written  contract. 

Mr.  Denton.  I  do  not  think  so. 

Mr.  Hagerman.  Was  this  the  arrangement  you  disclosed  on  a 
former  examination? 

Mr.  Denton.  Well,  similar. 

Mr.  Hagerman.  I  know  similar;  but  you  made  some  change.  What 
was  the  change  you  made? 

Mr.  Denton.  Reducing  the  elevator  charge. 

Mr.  Hagerman.  How  much  was  it  before? 

Mr.  Denton.  An  average,  I  think,  of  3  or  4  cents. 

Mr.  Hagerman.  After  that  investigation  you  reduced  it  to  2  cents? 

Mr.  Denton.  It  has  been  reduced  to  2  cents. 

Mr.  Hagerman.  And  you  have  maintained  that? 

Mr.  Denton.  Maintained  that  since  then. 

Mr.  Hagerman.  So  that  upon  every  pound  of  grain  that  you  deal 
in  on  the  Missouri  Pacific  road  you  get  what  no  other  shipper  except 
the  one  you  mentioned  gets,  2  cents  per  hundred  pounds  for  the 
unloading  and  loading  out  again? 

Mr.  Denton.  No,  sir;  we  do  not. 

Mr.  Hagerman.  What  do  you  get? 
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Ml'.  Denton.  We  get  nothing-  on  local  business. 

Mr.  IlAGERMAN.  What  do  you  call  local  business? 

Mr.  Denton.   Any  business  sent  into  Kansas  oi-  Missouri. 

Mr.  Hagerman.   What  pi-oportion  of  that  business  is  there  actually? 

Mr.  Denton.  There  is  a  good  deal  this  year,  especially  on  corn. 

Conmiissioner  Prouty.  You  have  not  got  any  corn  here  this  year, 
liave  you? 

Mr.  Denton.  That  is  about  the  only  thing  we  are  handling. 

Mr.  Hagerman.  What  i)roportion  did  you  sa}'? 

Mr.  Denton.  The  bulk  is  local  trades.  At  the  present  time  on  this 
crop  the  bulk  here  is  shipped  locally. 

Commissioner  Prouty.  lie  is  talking  about  a  condition,  as  I  under- 
stand, that  does  not  ordinarily  exist.  Ordinarily,  how  much  of  this 
business  is  local  business? 

Mr.  Denton.  Hardly  any  ordinarily. 

Commissioner  Prouty.  Well,  practically  in  ordinary  years  you  get 
it  on  everything? 

Ml".  Denton.  In  ordinary"  years  the  bulk  would  go  through  for 
exi^ort. 

Mr.  Hagerman.  So  that  against  the  Kansas  City  man  you  are  doing 
business  within  20  miles  of  this  city,  not  only  for  the  benefit  of  the 
1  cent  ditferential,  but  you  have  2  cents  a  hundred  that  they  can  not 
get.     That  is  a  fact,  is  it  not? 

Mr.  Denton.  We  do  not  accumulate  the  grain  there  to  dispose  of  it. 
It  goes  through  on  the  through  rate. 

Mr.  Hagerman.  You  did  not  i3ut  that  in  writing.  Do  you  keep 
any  memorandum  of  any  kind  or  any  record  of  any  kind  b}'  which  it 
can  be  ascertained  how  much  money  you  make  on  that  account,  or  is 
that  kept  off  the  books? 

Mr.  Denton.  It  is  not  kept  off  the  books. 

Mr.  Hagerman.  Is  it  on  the  books? 

Mr.  Denton.  It  is. 

Mr.  Hagerman.  In  what  shape  or  in  what  kind  of  accounts  can  it 
be  found  on  the  books? 

Mr.  Denton.  Well,  it  is  taken  up — every  week  bills  are  made  out 
and  copies  are  kept. 

Mr.  Hagerman.  You  make  out  bills  everj-  week  for  the  week's 
business? 

Mr.  Denton.  For  the  transfer  business. 

jVIr.  Hagerman.  Y^ou  send  those  bills  to  the  Missouri  Pacific  road. 
Do  you  keep  a  copy  of  the  bills  thus  sent  out  in  your  office? 

Mr.  Denton.  We  do. 

Mr.  Hagerman.  What  is  the  name  of  that  book? 

Mr.  Denton.  It  is  an  ordinary  impression  book. 

Mr.  IIa(^erman.  I  want  some  way  to  identify  it,  so  thai  we  will  know 
what  to  call  for  if  we  want  it. 

Mr.  Denton.  I  would  not  know  furthei-  than  that  it  is  an  impression 
book. 

]Mr.  Hagerman.  You  have  those  books  foi-  the  last  two  years? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  When  those  bills  go  to  the  Missouri  Pacific  they 
send  you  a  check? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  So  the  sum  and  substance  of  the  course  of  doing 
])usiness  is  that  you  pay  the  tariff  rate  to  the  company  for  your  ship- 
ments and  they  pay  back  to  you  for  the  service  j^ou  render  at  the  rate 
you  speak  of? 
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Mr.  Denton.  They  do. 

Mr.  Hagerman.  That  is,  by  virtue  of  a  verbal  contract  made  by 
whom? 

Mr.  Denton.  Mr.  Stith. 

Mr.  Hagerman.  And  who  else? 

Mr.  Denton.  Myself. 

Mr.  Hagerman."  Who  else  was  present  besides  you  two? 

Mr.  Denton.  I  do  not  know  that  there  was  anybody  else. 

Mr.  Hagerman.  When  was  it  made? 

Mr.  Denton.  About  two  or  three  years  ago. 

Mr.  Hagerman.  At  what  place? 

Mr.  Denton.  St.  Louis. 

Mr.  Hagerman.  St.  Louis,  Mo.? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  And  it  has  been  lived  up  to  and  carried  out  since? 

Mr.  Denton.  It  has. 

Mr.  Hagerman.  As  to  the  business  that  Mr.  Robinson  spoke  of, 
where  you  ship  to  New  Orleans  and  the  grain  is  taken  by  them,  how 
do  5^ou  deal  witli  that  situation? 

Mr.  Denton.  It  is  handled  the  same  way. 

Mr.  Hagerman.  On  exactly  the  same  basis,  so  far  as  you  are  con- 
cerned? 

Mr.  Denton.  It  is. 

Mr.  Hagerman.  Have  you  any  elasticity  in  this  charge? 

Mr.  Denton.  We  have  not. 

Mr.  Hagerman.  That  is,  it  is  absolutely  fixed  at  2  cents? 

Mr.  Denton.  It  is  fixed. 

Mr.  Hagerman.  It  never  varies? 

Mr.  Denton.  No,  sir. 

Mr.  Hagerman.  Did  you  ever  have  any  experience  in  meeting  the 
Kansas  City  buyer  when  you  did  not  do  him — when  he  was  trying  to 
buy  from  the  same  man  as  you? 

Mr.  Denton.  I  think  we  have. 

Mr.  Hagerman.  Who  was  that? 

Mr.  Denton.  It  is  a  hard  matter  to  tell.  A  great  many  of  them 
had  bids  higher  than  ours. 

Mr.  Hagerman.  How  do  you  account  for  the  fact  that  with  a  differ- 
ential of  1  cent  and  a  charge  of  2  cents  against  the  Kansas  City  man 
he  can  go  into  the  mai'ket  and  keep  up  with  you,  with  that  advantage 
of  3  cents? 

Mr.  Denton.  They  have  a  better  market  at  Kansas  City  than  else- 
where. 

Mr.  Hagerman.  If  you  buy  to  ship  to  Chicago  or  St.  Louis,  they 
get  the  advantage  of  the  Kansas  City  market.  Is  that  the  advantage 
they  get? 

Mr.  Denton.  I  could  not  sa3^     The  prices  are  higher. 

Mr.  Hagerman.  Is  there  anybody  else  besides  the  gentlemen  you 
named  that  maintain  elevators  along  the  Missouri  Pacific? 

Mr.  Denton.  Yes,  sir. 

Mr.  Hagerman.  Who  else? 

Mr.  Denton.  I  could  not  name  them.  Greenleaf  &  Baker,  I  sup- 
pose, and  ourselves  own  half  the  elevators. 

Mr.  Hagerman.  Have  you  and  Greenleaf  &  Baker,  by  any  partner- 
ship or  otherwise,  any  interest  in  each  other's  business? 

Mr.  Denton.  None  whatever. 
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Mr.  IIagerman.  Is  any  substantial  shipper  like  3^011  and  Greenleaf 
&  Baker  located  on  that  line?  Not  the  little  fellows  that  gather  up  the 
grain  for  you? 

Mr.  Denton.  No;  there  is  none  that  own  a  line  of  elevators. 

Mr.  IIagerman.  That  is  the  idea.  There  are,  of  course,  along  the 
line  small  elevators  that  gather  the  grain  and  turn  it  over  to  you,  I 
believe  that  is  all. 

Commissioner  Prouty.  When  you  buy  this  grain  in  the  country, 
you  simply  buy  it  and  bring  it  in  to  your  elevator  at  Leavenworth? 

Mr.  Denton."  Yes,  sir;  we  buy  of  the  local  dealers.  We  do  not 
operate  anj'  country  elevators  ourselves. 

Commissioner  Prouty.  What  rate  do  you  pay  from  the  local  station 
to  Leavenworth? 

Mr.  Denton.  It  is  billed  through. 

Commissioner  Prouty.  What  do  3  on  mean  bj^  that? 

Mr.  Denton.  Billed  to  St.  Louis,  or,  if  it  is  going  to  New  Orleans, 
it  is  billed  to  New  Orleans.  When  it  gets  to  Leavenworth  we  unload 
it  and  it  goes  out  on  a  consolidated  billing. 

Commissioner  Prouty.  You  sa^'  that  the  grain  you  buj^  and  stop 
at  Leavenworth  is  billed  through  to  St.  Louis.  Is  it  all  billed  to 
St.  Louis? 

Mr.  Denton.  Pretty  much. 

Commissioner  Prouty.  It  is  not  billed  to  New  Orleans? 

Mr.  Denton.  Some  of  it  is. 

Commissioner  Prouty.  Do  j^ou  know  when  you  buj'  this  grain 
wdiere  j^ou  are  going  to  sell  it? 

Mr.  Denton.  Usually  the  past  year  we  consigned  our  grain  to  New 
Orleans  or  sold  it  f.  o.  b.  at  East  St.  Louis. 

Commissioner  Prouty.  What  rate  or  what  charge  do  you  paj"  the 
railroad  company  on  that  grain  you  stop  at  Leavenworth,  if  you  stop 
it  there? 

Mr.  Denton.  The  rate  goes  with  it. 

Commissioner  Prouty.  You  do  not  pa}'  anything  until  it  gets  to 
destin-ation? 

Mr.  Denton.  Not  unless  we  take  it  up  and  use  it. 

Commissioner  Prouty.  You  buy  the  grain,  bill  it  through  to  St. 
Louis  or  some  other  point,  stop  it  off  at  Leavenworth,  consolidate  it, 
and  send  it  on? 

Mr.  Denton.  Yes,  sir;  that  is  our  practice. 

Commissioner  PROUTY''.  Do  you  have  any  right  to  change  the  desti- 
nation of  that  billing? 

Mr.  Denton.  I  do  not  think  so. 

Commissioner  Prouty.  Suppose  you  found  that  you  had  a  lot  of 
stuff  billed  to  St.  Louis  and  wanted  to  send  it  to  New  Orleans? 

Mr.  Denton.  Well,  usually  the  past  six  months  we  consigned  to 
New  Orleans. 

Commissioner  Prouty.  Suppose  you  had  it  consigned  to  New 
Orleans  and  found  you  wanted  to  sell  it  and  send  it  out  through  the 
Atlantic  ports? 

Mr.  Denton.  I  do  not  know  whether  we  have  done  anything  like 
that. 

Commissioner  Prouty.  You  do  not  know  whether  you  have  the 
privilege  of  reconsigning  it  or  not? 

Mr.  Denton.  I  do  not  think  so.  I  lliink  it  has  to  go  through  on 
the  original  billing. 
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Commissioner  Prouty.   Who  would  know  about  that? 

Mr.  Denton.  Well,  our  bookkeei^er. 

Commissioner  Prouty.  He  has  charge  of  your  billing  at  Leaven- 
worth? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  What  is  his  name? 

Mr.  Denton.  His  name  is  Dyer. 

Commissioner  Clements.  How  many  elevators  did  you  say  your 
concern  owns? 

Mr.  Denton.  I  could  not  say.     Probably  twenty-five  or  thirty. 

Commissioner  Clements.  Are  they  at  small  stations? 

Mr.  Denton.  Yes,  sir;  at  local  stations. 

Commissioner  Clements.  Have  other  i)eople  elevators  at  these  same 
stations? 

Mr.  Denton.  At  all  places;  yes,  sir. 

Commissioner  Clements.  What  did  you  say  was  the  average  volume 
of  your  business? 

Mr.  Denton.  From  two  to  four  million,  I  presume. 

Commissioner  Clements.  Bushels? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Clements.  Is  that  usuallj^  mostly  corn? 

Mr.  Denton.  Pretty  mucli;  mostly  corn. 

Commissioner  Clements,  That  which  is  not  corn  is  what? 

Mr.  Denton.   Wheat,  rye,  and  oats. 

Mr.  Hagerman.  I  would  like  to  have  the  names  of  the  parties  who 
in  your  behalf  make  up  and  send  in  these  bills  to  the  Missouri  Pacfic 
road  for  this  2  cents. 

Mr.  Denton.  I  think  they  are  made  up  by  E.  T.  Dyer, 

Mr.  Hagerman.  He  is  the  man  in  your  behalf  that  has  charge  of 
making  those  up? 

Mr.  Denton.  I  think  so. 

Mr.  Hagerman.  Has  he  any  assistance  in  doing  that? 

Mr.  Denton.  I  do  not  know  whether  he  has  or  not. 

Mr.  Hagerman.  From  whom  do  you  receive  the  check  or  payment 
from  the  railroad  company — what  individual? 

Mr,  Denton.  It  comes  from  the  treasurer. 

Mr.  Hagerman.  Of  the  Missouri  Pacific? 

Mr.  Denton.  I  think  so. 

Mr.  Hagerman.  On  an  audited  voucher? 

Mr.  Denton.  I  think  so. 

Mr.  Hagerman.  By  whom  is  that  voucher  approved — what  officer? 

Mr.  Denton.  I  think  it  is  approved  by  Mr,  Stith, 

Mr.  Hagerman.  That  is  one.     What  other? 

Mr.  Denton.  I  could  not  sa5^     I  do  not  think  there  is  anyone  else. 

Mr,  Hagerman.  Only  by  Mr.  Stith.  Then  you  have  the  treasurer's 
check.     Do  you  remember  the  name  of  the  treasurer? 

Mr.  Denton.  I  do  not. 

Mr.  Hagerman.  You  do  not  know  the  name  of  the  treasurer  of  the 
Missouri  Pacific  that  3'ou  get  a  check  from  every  week? 

Mr.  Denton.  I  do  not  know  his  name. 

Mr,  Hagerman,  Now,  Mr.  Denton,  without  regard  to  the  question 
of  whether  you  changed  a  shipment  from  the  Gulf  to  the  Atlantic  sea- 
board, you  do  not  mean  to  tell  this  Commission  that  where  you  have 
had  a  through  consignment,  that  after  that  shipment  had  started  from 
the  point  of  origin  you  have  not  changed  the  point  of  destination  or 
that  on  your  behalf  that  has  not  been  done? 
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Mr.  Denton.  I  can  not  answer  that  question.     I  do  not  know. 

Mr.  Hagerman.  Not  a  single  instance? 

Mr.  Denton.  No;  I  could  not  say. 

Mr.  IIagerman.  The  best  we  can  do  about  it  is  to  inquire  of  the 
gentleman  you  named? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Clements.  Who  are  these  checks  drawn  on,  the  Mis- 
souri Pacific  Railroad  Companj^  or  some  bank,  by  the  treasurer  of 
that  company? 

Mr.  Denton.  On  some  bank,  I  presume. 

Commissioner  Clements.  Do  you  know  wdiat  bank? 

Mr.  Denton.  IsTo;  I  do  not. 

Commissioner  Clements.  You  never  looked  to  see  what  bank.  Is 
it  one  bank  all  the  time  or  different  banks? 

Mr.  Denton.  I  could  not  say.     I  hardly  ever  see  them. 

Commissioner  Clements.  Who  handles  them? 

Mr.  Denton.  They  are  handled  in  the  office.  Tliej'  are  handed  to 
the  bookkeeper  and  entered  up. 

Commissioner  Clements.  You  do  not  know  on  what  bank  they  are 
drawn? 

Mr.  Denton.  I  could  not  say. 

Commissioner  Prouty.  About  what  is  the  cost  of  building  an  ele- 
vator like  yours  at  Leavenworth? 

Mr.  Denton.  The  elevator  at  Leavenworth  does  not  belong  to  us. 
It  belongs  to  the  Missouri  Pacific  Railroad  Company. 

Commissioner  Prouty.  The  elevator  where  you  consolidate  these 
shipments  belongs  to  the  Missouri  Pacific? 

Mr.  Denton.  Yes,  sir. 

Commissioner  Prouty.  Do  you  run  it? 

Mr.  Denton.  We  run  it. 

Commissioner  Prouty.  How  many  men  do  j^ou  employ  about  the 
elevator? 

Mr.  Denton.  Half  a  dozen  men,  probablJ^ 

Commissioner  Prouty.  Do  you  emplo}^  them  all  the  time,  all  the 
year  around? 

Mr.  Denton.  Y"es,  sir;  the  foreman,  engineer,  and  w^eighmaster  we 
employ  all  the  year  around. 

Commissioner  Prouty.  Do  yon  handle  any  grain  at  that  elevator 
except  your  own  grain? 

Mr.  Denton.  We  do  not. 

Commissioner  Prouty.  How  much  coal  do  you  burn  there  a  year? 

Mr.  Denton.  I  could  not  nay. 

Commissioner  Prouty.  Have  you  any  idea  how  much  it  costs  you 
to  operate  that  elevator  a  year? 

Mr.  Denton.  I  could  not  say  that. 

Commissioner  Prouty.  You  employ  three  men  all  the  time? 

Mr.  Denton.  It  depends  altogether  on  the  business  we  have.  An 
ordinary  year  we  would  employ  ordinarily  eight  laborers  besides  the 
engineer,  foreman,  and  weighmaster. 

Commissi<mer  Clements.  Do  you  lease  the  elevator  and  pay  the 
Missouri  l*aeific  a  i-ental  for  it? 

Mr.  Denton.  Yes,  sir;  we  lease  it. 

Commissioner  Prouty.  How  much  do  you  pay  for  this  elevator? 

Mr.  Denton.  Five  thousand  dollars  a  year. 

Commissioner  Clements.  Does  the  Missouri  Pacific  own  other  ele- 
vators besides  this  one? 
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Mr.  Denton.  Not  at  Leavenworth. 

Commissioner  Clements.  Well,  at  other  points? 

Mr.  Denton.  I  could  not  say.     They  did  own  one  at  St.  Louis. 

Commissioner  Clements.  Do  they  operate  them  anywhere  along 
the  line,  or  are  they  all  leased  so  far  as  they  are  owned? 

Mr.  Denton.  I  think  they  have  one  at  CofEeyville.  I  think  that  is 
the  only  one  I  know  of  in  the  country. 

Mr.  Hagerman.  Is  this  lease  in  writing? 

Mr.  Denton.  It  is. 

Mr.  Hagerman.  Could  you  let  us  have  a  copy  of  that? 

Mr.  Denton.  Yes,  sir;  I  could. 

Mr.  Hagerman.  The  extent  of  that  is  that  you  paj^  the  Missouri 
Pacific  $5,000  a  year? 

Mr.  Denton.  Five  thousand  dollars  a  year. 

Mr.  Hagerman.  How  long  has  that  contract  been  in  existence? 

Mr.  Denton.  For  the  last  three  years. 

Mr.  Hagerman.  How  much  was  the  rent  before  that? 

Mr.  Denton.  It  varied  from  SI 50  a  month  to,  I  think,  $300. 

Mr.  Hagerman.  Then  the  Missouri  Pacific  increased  the  amount? 

Mr.  Denton.  It  did. 

Mr.  Hagerman.  Did  they  not  give  j'ou  some  consideration  for  mak- 
ing that  increase  of  rent? 

Mr.  Denton.  The}^  did  not. 

Mr.  Hagerman.  Did  it  include  anything  but  that  one  elevator? 

Mr.  Denton.  That  is  all. 

Mr.  Hagerman.  Well,  you  have  made  in  payment  for  this  service 
about  transferring  the  grain,  in  round  numbers,  from  140,000  to  $75,000 
a  j^ear,  have  3^0 u  not? 

Mr.  Denton.  No,  sir. 

Mr.  Hagerman.  How  much? 

Mr.  Denton.  We  lost  money  the  last  two  years. 

Mr.  Hagerman.  You  lost  money  on  the  transferring  of  the  grain? 

Mr.  Denton.  Yes,  sir;  we  lost  money  in  handling  grain. 

Mr.  Hagerman.  I  am  not  talking  about  buying  grain.  I  want  it  in 
round  numbers  without  getting  your  books.  You  get  2  cents  a  hun- 
dred, and  your  average  wheat  business  has  been  from  2,000,000  to 
4,000,000  bushels,  ^^ould  not  that  make  from  135,000  to  $70,000  a 
year  cash  that  you  have  collected  in  that  form  from  the  Missouri 
Pacific  practically? 

Mr.  Denton.  It  costs  something  to  do  the  business. 

Mr.  Hagerman.  Have  you  got  any  book  of  account  there  that  shows 
that  cost? 

Mr.  Denton.  I  think  our  books  will  show  the  cost  of  running  our 
business. 

Mr.  Hagerman.  Have  you  got  any  account  of  any  kind  that  shows 
the  cost  of  transferring  the  grain  that  you  keep?  If  so,  what  is  the 
name  of  it? 

Mr.  Denton.  You  would  find  it  on  our  ledger  and  journal  and 
expense  account. 

Mr.  Hagerman.  What  I  mean  is  whether  you  keep  a  specific  account 
that  you  can  identify  and  refer  us  to,  so  that  we  can  open  the  book  to 
a  page  and  see  what  it  is? 

Mr.  Denton.  We  keep  an  expense  account. 

Mr.  Hagerman.  That  is  the  expense  of  your  entire  business? 

Mr.  Denton.  It  is  the  expense  of  handling  the  grain.  It  includes 
office  help,  rent,  elevator  employees,  traveling  men 
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Mr.  Hagerman.  And  bookkeeper  and  all  yonr  salaried  employees 
about  buying  grain? 

Mr.  Denton".  Yes,  sir. 

Mr.  IIagerman.  Do  you  mean  to  tell  the  Commission  that  you  charge 
up  that  expense  as  the  expense  of  this  mere  transfer?  In  other  words, 
outside  of  the  man  that  actually  shovels  the  grain  out  of  the  car,  what 
expense  have  you  got  that  any  other  grain  man  has  not  got,  to  be  paid 
this  sum  of  money  for? 

Mr.  Denton.  Well,  nothing  other  than  the  operating  of  the  elevator. 

Mr.  Hagerman.  Nothing  other  than  the  private  arrangement  with 
the  Missouri  Pacific,  when  you  get  down  to  the  plain,  unvarnished 
situation.     Is  not  that  true,  Mr.  Denton? 

(No  answer.) 

Mr.  Hagerman.  That  is  all. 

The  witness  was  excused. 

Mr.  Hagerman.     I  will  call  Mr.  Baker. 

(No  response.) 

Mr.  Hagerman.  We  will  want  an  attachment  for  Mr.  Baker  if  he 
does  not  come. 

Commissioner  Clements.  Has  he  been  subpoenaed? 

Mr.  Hagerman.  Yes,  sir;  as  I  understand.     I  will  call  Mr.  Hoose. 

Fred  Hoose,  being  duly  sworn,  testified  as  follows : 

Mr.  Hagerman.  What  is  your  business? 

Mr.  Hoose.  I  am  representing  Richardson  &  Co.  here. 

Mr.  Hagerman.  In  what  capacity? 

Mr.  Hoose.  I  am  now  a  trader  on  the  floor.  I  have  been  chief 
clerk. 

Mr.  Hagerman.  Located  where? 

Mr.  Hoose.  At  Kansas  City. 

Mr.  Hagerman.  What  is  Richardson  &  Co.,  a  copartnership  or 
corporation? 

Mr.  Hoose.  A  corporation. 

Mr.  Hagerman.  Organized  where?     Do  you  know? 

Mr.  Hoose.  I  do  not. 

Mr.  Hagerman.  Do  you  know  who  the  officers  are? 

Mr.  Hoose.   No,  sir;  I  do  not. 

Mr.  Hagerman.  Can  you  not  tell  any  of  them? 

Mr.  Hoose.   Some  of  them;  yes,  sir. 

Mr.  Hagerman.  Who? 

Mr.  PIoose.   D.  E.  Richardson. 

Mr.  Hagerman.  The  pi-esident? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  He  lives  where? 

Mr.  Hoose.  At  Rivei-side,  111. 

Mr.  IlA(iERMAN.   Who  next? 

Mr.  Hoose.  Joe  Snydecker. 

Mr.  Hagerman.  Who  is  he? 

Mr.  Hoose.  The  vice-pi-esident. 

Mr.  Hagerman.  Where  does  he  live? 

Mr.  Hoose.   Somewhere  in  Illinois. 

Mr.  Hagerman.  And  the  next? 

Mr.  Hoose.  R.  J.  Richardson,  treasurer. 

Mr.  Hagerman.  Where  does  he  reside? 

Mr.  Hoose.  In  Chicago. 

Mr.  Hagerman.  And  the  next  one? 
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Mr.  HooSE.  That  is  all  I  know. 

Mr.  Hagerman.  Are  any  of  those  gentlemen  in  Kansas  City  now, 
even  temporarily? 

Mr.  HooSE.  No,  sir. 

Mr.  Hagerman.  Have  they  been  here  recently? 

Mr.  HoosE.  Yes,  sir. 

Mr.  Hagerman.  When? 

Mr.  HoosE.  Abont  three  weeks  ago. 

Mr.  Hagerman.  Do  any  of  them  make  their  headquarters  for  doing 
business  here? 

Mr.  HooSE.  No,  sir. 

Mr.  Hagerman.  Tlie  concern  maintains  an  office  here? 

Mr.  HoosE.  Yes,  sir. 

Mr.  Hagerman.  Are  you  now  in  charge  of  that  office? 

Mr.  Hoose.  I  am. 

Mr.  Hagerman.  Do  you  know  what  arrangement  exists  between 
the  Santa  Fe  road  and  Richardson  &  Co.? 

Mr.  Hoose.  I  do  not. 

Mr.  Hagerman.  Is  there  any  kind  of  contract  you  know  of  in 
existence  in  writing? 

Mr.  Hoose.  None  that  I  know  of. 

Mr.  Hagerman.  Do  you  do  any  buying? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  In  what  territoiy? 

Mr.  Hoose.  Kansas  City  is  the  only  place  I  buy  anything  now  or 
have  for  the  last  six  montlis. 

Mr.  Hagerman.  Prior  to  that  where  did  you  buy? 

Mr.  Hoose.  In  western  Kansas.     Last  year,  do  you  mean? 

Mr.  Hagerman.  This  year  or  last  year? 

Mr.  Hoose.  Western  Kansas. 

Mr.  Hagerman.  Who  is  tlie  country  buyer  in  Kansas  that  goes  out 
into  the  country,  the  representative  of  Richardson  &  Co.  that  buys 
from  tlie  sellers  in  tlie  country? 

Mr.  Hoose.  John  Rollins  is  our  traveling  man. 

Mr.  Hagerman.  Where  is  he? 

Mr.  Hoose.  At  Ottawa  to-day. 

Mr.  Hagerman.  Where  does  he  reside? 

Mr.  Hoose.  At  Seneca. 

Mr.  Hagerman.  Any  other  person? 

Mr.  Hoose.  H.  D.  Butts  is  our  traveling  representative,  but  has 
not  been  doing  any  buying.     He  has  been  selling. 

Mr.  Hagerman.  How  many  elevators  does  Richardson  &  Co.  main- 
tain on  the  Atchison  system? 

Mr.  Hoose.  Two. 

Mr.  Hagerman.  Where? 

Mr.  Hoose.  I  mean  in  this  vicinity.  One  at  Winfield  and  one  at 
Kansas  City. 

Mr^  Hagerman.  So  far  as  the  Winfield  shipments  are  concerned, 
how  are  they  handled  as  to  any  charge  being  made  for  the  cars  going 
in  or  out  of  the  elevator? 

Mr.  Hoose.  None  whatever.  We  buy  and  sell  goods,  put  through 
the  elevator,  and  operate  our  elevators  at  our  own  expense. 

Mr.  Hagerman.  Do  you  own  your  elevators? 

Mr.  Hoose.  No;  I  understand  we  lease  the  elevators.  I  do  not  know 
anj^hing  about  that. 

Mr.  Hagerman.  You  lease  the  elevator  from  the  railroad? 
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Mr.  HoosE.  I  do  not  knoAV  whether  tliej'  lease  the  elevator  or  not. 
I  know  they  operate  it. 

Mr.  Hagerman.   Do  yon  know  who  it  belongs  to? 

Mr.  HooSE.  I  do  not. 

Mr.  Hagerman.  So  far  as  your  elevators  are  concerned,  grain  con- 
signed and  coming  to  tliat  elevator  can  come  in  and  go  out  and  there 
is  no  charge  for  the  service? 

Mr.  Hoose.  None  that  I  know  of. 

Mr.  Hagerman.  That  you  ever  heard  of? 

Mr.  Hoose.  No;  when  I  transfer  a  car  for  an  elevator  I  charge  them 
the  same  as  anjijody  else.  I  charge  the  railroad  in  case  of  a  wreck 
the  same  as  anybody  else. 

Mr.  Hagerman.  I  mean  a  carload  of  grain  coming  into  your  ele- 
vator and  then  coming  out.  Is  there  a  charge  to  any  person  in  refer- 
ence to  that  matter? 

Mr.  Hoose.  None  that  I  know  of. 

Mr.  Hagerman.  Do  you  keep  the  books  of  this  elevator  here? 

Mr.  Hoose.  I  keep  the  books  of  the  Kansas  Citj^  office. 

Mr.  Hagerman.  Nothing,  so  far  as  you  know,  is  paid  out  on  account 
of  it? 

Mr.  Hoose.  Nothing  at  the  Kansas  City  office,  so  far  as  I  know,  at 
all. 

JNIr.  Hagerman.  Do  you  know  anything  about  any  rate  or  arrange- 
ment of  any  kind  or  character  whatsoever  with  the  Santa  Fe  road? 

Mr.  Hoose.  No,  sir;  I  do  not. 

Mr.  Hagerman.  Have  you  ever  come  in  contact  with  other  buyers 
in  bidding  for  grain  along  the  line  of  the  Santa  Fe  road  when  you 
were  buying? 

Mr.  Hoose.  We  are  always  in  contact  with  them,  so  to  speak.  I  do 
not  know  just  how  to  answer  that  question. 

Mr.  Hagerman.  What  I  want  to  know  is,  Do  j^ou  come  in  contact 
where  .you  bid  against  other  buyers? 

Mr.  Hoose.  I  am  always  bidding  against  other  buyers. 

Mr.  Hagerman.  Well,  on  wliat  authority-  or  how  do  j'ou  arrange  a 
fixed  price? 

Mr.  Hoose.  I  make  my  prices  basing  on  the  Kansas  City  office,  and 
transact  ni}^  business  independent  of  Chicago. 

Mr.  Hagerman.  All  tlie  purchases  you  make,  you  take  the  Kansas 
City  market  less  the  rate  to  Kansas  Cit}-? 

Mr.  Hoose.  That  is  my  basis  of  business  in  this  office. 

Mr.  Hagerman.  You  buy  on  those  terms  and  then  ship  through? 

Mr.  Hoose.  I  do  not  ship  through.  -  We  do  not  handle  that  business 
at  all. 

Mr.  Hagerman.  Who  is  the  man  we  could  get  that  information 
from? 

Mr.  Hoose.  I  do  not  know,  as  that  business  is  handled  entirely  at 
Chicago,  and  our  office  is  i-un  as  separately  from  the  Cliicago  end  as 
anj^  two  concerns  in  the  L'nited  States. 

Mr.  Hagerman.  Do  you  know,  or  can  you  advise  us,  who  is  the  man 
that  knows  about  tliese  tilings  comiected  with  your  concern? 

Mr.  Hoose.   No;  I  do  not  know  and  could  not  advise  you. 

Mr.  Hagerman.  Could  3'ou  give  any  idea  of  the  amount  of  wheat 
shipped  over  the  Santa  Fe  for  a  year  by  Richardson  &  Co.? 

Mr.  Hoose.  No,  sii-. 
•  Mr.  Hagerman.  No  conception? 

Mr.  Hoose.  I  might  have  an  idea. 
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Mr.  Hagerman.  So  far  as  tlie  Kansas  City  office  is  concerned,  what 
do  you  Ivnow  about  it  in  amount? 

Mr.  HoosE.  My  office  this  year  has  probably  handled  about  2,000,000 
bushels  of  stuff  through  here. 

Mr.  Hagerman.  Through  your  office? 

Mr.  HoosE.  Yes,  sir. 

Mr.  Hagerman.  You  do  not  know  about  the  Chicago  office? 

Mr.  Hoose.   I  do  not  know  a  thing  about  it. 

Mr.  Hagerman.  Is  there  any  other  office  we  require  to  get  the  total 
of  Richardson's  shipments  besides  yours  and  the  Chicago  office? 

Mr.  Hoose.  No,  sir. 

Mr.  Hagerman.  Do  you  know  as  to  what  other  grain  that  comes 
over  the  Santa  Fe,  what  shipments  have  been  made  by  Kansas  City 
merchants  or  others? 

Mr.  Hoose.  Do  I  know  how  much? 

Mr.  Hagerman.  Was  hauled  for  other  people. 

Mr.  Hoose.  No;  I  have  no  idea  of  that. 

Mr.  Hagerman.  Do  you  know  that  Richardson  &  Co.  are  practi- 
cally the  whole  thing  on  the  Santa  Fe  road? 

Mr.  Hoose.  No,  sir;  I  do  not.  I  do  not  know  anything  about  Rich- 
ardson &  Co.  at  Chicago. 

Mr.  Hagerman.  I  am  not  talking  about  the  Chicago  office,  but  of  the 
man  actually  handling  the  grain  carried  from  out  in  Kansas  over  the 
Atchison  road.  Is  not  Richardson  the  Santa  Fe  man  that  handles 
the  bulk  of  the  grain? 

Mr.  Hoose.  Not  that  I  know  of. 

Mr.  Hagerman.  Have  you  ever  known  anj-thing  about  any  rate 
arrangement  or  advantage  given  by  anybody? 

Mr.  Hoose.  None  that  I  know  of. 

Mr.  Hagerman.  Have  you  ever  had  any  conversation  with  any  offi- 
cer, agent,  or  employee  of  the  Santa  Fe? 

Mr.  Hoose.  No,  sir;  I  have  not. 

Mr.  Hagerman.  Do  you  bu}^  grain  on  anj^  other  line  than  the 
Santa  Fe? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  What  other  line? 

Mr.  Hoose.  Any  line  that  comes  into  Kansas  City. 

Mr.  Hagerman.  What  line  do  you  buy  and  ship  over  besides  the 
Santa  Fe? 

Mr.  Hoose.  I  have  bought  over  the  Milwaukee,  and  I  have  bought 
over  the  Burlington. 

Mr.  Hagerman.  Take  the  last  year,  where  you  hauled  over  the 
Santa  Fe  2,000,000  bnshels.  In  that  time  how  much  did  j^ou  buy  and 
ship  over  other  lines? 

Mr.  Hoose.  Probabl}^  one-quarter  of  a  million. 

Mr.  Hagerman.  That  is  the  sum  total  of  all  of  them? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  In  this  case  it  was  hauled  to  a  point  on  the  Santa  Fe 
to  let  the  Santa  Fe  take  it,  was  it  not? 

Mr.  Hoose.  No,  sir;  we  liave  shipped  over  other  lines. 

Mr.  Hagerman.  I  am  talking  of  the  quarter  of  a  million.  The 
bulk  of  the  quarter  of  a  million  was  whei-e  it  was  gathered  on  other 
lines  and  brought  to  a  point  on  the  Santa  Fe? 

Mr.  Hoose.  Some  of  it  was  brought  to  a  point  and  put  on  the 
Santa  Fe. 

Mr.  Hagerman.  The  bulk  of  it? 
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Mr.  HOOSE.  No;  I  would  not  say  the  bulk  of  it. 

Mr.  Hagerman.  Uo  you  not  know  that  in  dealing-  in  this  territory 
along  the  Atchison,  Topeka  and  Santa  Fe  you  can  always  outbid 
the  Kansas  City  merchant  and  always  do  it  when  you  want  to  get  the 
grain? 

Mr.  HooSE.  So  far  as  the  Kansas  City  office  is  concerned,  I  do  not 
think  that  is  the  fact. 

Mr.  Hagerman.  ])o  not  limit  it  to  the  Kansas  City  office, but  limit 
it  to  your  experience  when  you  were  buying  out  West. 

Mr.  Hoose.  My  experience  was  with  the  Kansas  City  office. 

Mr.  Hagerman.  I  thought  a  while  you  were  buying  out  West. 

Mr.  Hoose.  No,  sir. 

Mr.  Hagerman.  Why  do  you  limit  it  with  that  remark?  I  do  not 
want  limitations  at  all.  So  far  as  you  know,  do  you  mean  to  tell  the 
Commission  that  the  Kansas  City  man  can  go  out  on  the  Santa  Fe  and 
bid  against  you  if  j^ou  want  the  grain? 

Mr.  Hoose.  So  far  as  I  am  concerned  he  can. 

Mr.  Hagerman.  But  so  far  as  competing  with  Richardson  is  con- 
cerned.    Do  you  not  know  that  Richardson  gets  the  grain? 

Mr.  Hoose.  I  am  not  in  a  position  to  answer  that.  I  do  not  know. 
I  do  not  run  the  books. 

Mr.  Hagerman    Well,  what  on  earth  do  you  do? 

Mr.  Hoose.  I  run  the  Kansas  City  office. 

Mr.  Hagerman.  In  running  the  office,  what  are  your  duties? 

Mr.  Hoose.  Buying  and  selling  wheat,  corn,  and  oats  to  be  shipped 
in  and  out  of  Kansas  City. 

Mr.  Hagerman.  Are  you  in  a  position  as  to  that  business  to  know? 

Mr.  Hoose.  Yes,  sir;  I  am. 

Mr.  Hagerman.  Has  there  ever  been  a  time  when  where  you  wanted 
the  grain  the  Kansas  City  man  could  successfully  bid  against  you? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  Often? 

Mr.  Hoose.  Yes,  sir. 

Mr.  Hagerman.  How  about  a  majority  of  the  instances  where  the 
shipments  are  on  the  Santa  Fe  line.  What  do  you  say  as  to  the 
majority  of  instances  within  your  personal  observation? 

Mr.  lioosE.  I  probably  have  always  got  my  share  of  the  business. 
I  would  not  be  here  unless  I  did. 

Mr.  Hagerman.  Do  you  know  why  it  is,  if  it  be  a  fact,  that  along 
the  line  of  the  Santa  Fe  road  Richardson  always  gets  the  grain  when 
he  goes  after  it? 

Mr.  Hoose.  No,  sir;  I  do  not. 

Mr.  Hagerman.  Do  you  know  any  reason  for  it? 

Mr.  Hoose.  No,  sir. 

Mr.  Hagerman.  You  are  absolutelj^  ignorant  so  far  as  that  is  con- 
cerned? 

Mr.  Hoose.    Yes,  sir;  I  am. 

Mj'.  Hagerman.  Is  there  anybody  connected  with  your  concern  that 
can  tell? 

Mr.  Hoose.  Perhaps  the  Cliicago  house. 

Mr.  Hagerman.  To  what  individual  of  tlie  Chicago  house  would 
you  refer  us? 

Mr.  Hoose.  I  would  not  know  who  to  refer  you  to.  I  do  not  know 
about  their  l)ooks  or  how  they  run  their  office 

Mr.  Hagerman.  Do  you  know  who  keeps  the  Cliicago  books? 

Mr.  Hoose.  I  know  the  bookkeeper. 
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Mr.  Hagerman.  Who  is  he? 

Mr.  HoosE.  Frank  M.  Lewes. 

Commissioner  Clements.  When  you  are  out  buying,  you  say  that 
others  can  bid  against  you;  but,  as  a  matter  of  fact,  do  tliey  succeed 
in  buying  mucli  when  you  want  it  along  that  territory — that  part  of 
the  road  wliere  you  go?  Do  other  buyers  succeed  in  buying  grain 
when  you  are  after  it? 

Mr.  Hoose.  Yes,  sir;  they  do.  I  have  bought  grain  on  tlie  floor  at 
Kansas  City  wlien  I  have  been  unable  to  buy  in  that  country. 

Commissioner  Clements.  Was  that  because  they  paid  more  than 
you  offered? 

Mr.  Hoose.  I  do  not  know  why  it  was. 

Commissioner  Clements.  Is  that  generally  so? 

Mr.  Hoose.  I  would  not  say  it  was  generally  so. 

Commissioner  Clements.  Is  it  generally  otherwise? 

Mr.  Hoose.  I  would  not  say  that. 

Commissioner  Clements.  Do  you  know  that  it  is  or  not? 

Mr.  Hoose.  No;  because  I  have  not  handled  anywhere  near  the 
grain  that  has  come  over  the  Santa  Fe  road  into  this  market ;  the  total 
amount  of  grain  that  has  come  over  the  Santa  Fe  into  this  market. 

Commissioner  Clements.  From  the  territory  in  which  you  operate — 
where  3^ou  go  to  seek  grain  along  that  line— do  you  succeed  in  getting 
most  of  it  when  you  want  it,  or  not?  The  general  effect  is  what  we 
want.     If  you  do  not  know,  j-ou  can  not  tell  it,  of  course. 

Mr.  Hoose.  I  am  just  telling  what  I  get  at  Kansas  City,  and  m.y 
books  and  statistics  will  bear  me  out.  I  do  not  get  a  lion's  share  of 
it,  so  to  speak.  I  have  had  to  buy  wheat  on  foreign  roads  this  last 
season. 

Commissioner  Prouty.  What  do  you  mean  by  "foreign  roads?" 

Mr,  Hoose.  The  Union  Pacific  and  Chicago,  Burlington  and 
Quincy. 

Commissioner  Prouty.  Why  do  you  call  them  "  foreign?" 

Mr.  Hoosfe.  They  are  not  on  the  road  my  house  is  on. 

Commissioner  Prouty.  That  j^our  house  operates  on? 

Mr.  Hoose.  Is  on. 

Commissioner  Prouty.  What  stations  on  the  Santa  Fe  do  you  buy 
grain  at? 

Mr.  Hoose.  All  the  stations  west  of  here. 

Commissioner  Prouty.  Where  do  you  sell  this  grain? 

Mr.  Hoose.  All  over  the  United  States. 

Commissioner  Prouty.  Is  it  sold  from  your  Kansas  City  house  or 
the  Chicago  house? 

Mr.  Hoose.  Every  pound  of  grain  handled  in  the  Kansas  City  office 
is  sold  here. 

Commissioner  Prouty.  By  what  line  does  it  go  forward  from  Kan- 
sas City? 

Mr.  Hoose.  Various  lines. 

Commissioner  Prouty.  What  rate  do  you  pay  into  Kansas  Citj^? 

Mr.  Hoose.  The  local  tariff  rate  into  Kansas  Cit3^ 

Commissioner  Prouty.  When  you  send  it  out  of  Kansas  City  by 
another  line  what  is  the  rate? 

Mr.  Hoose.  The  local  rate  or  the  through  rate  as  provided  by  the 
Southwestern  freight  committee  or  other  tariffs. 

Commissioner  Prouty.  That  is,  j^ou  pay  the  proportional  rate? 

Mr.  Hoose.  The  proportional  rate,  if  there  is  one. 

Commissioner  Prouty,  Do  you  send  any  grain  to  Chicago? 
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Mr.  HoosE.  No,  sir;  not  tliis  year.  TliejMiave  before  I  came  here. 
I  think  they  sent  some,  but  I  do  not  know. 

Commissioner  Prouty.  Do  you  sell  any  of  this  grain  for  export? 

Mr.  HooSE.  No,  sir;  I  do  not. 

Commissioner  Prouty.  You  do  not  ship  any  on  the  export  rate? 

Mr.  IIooSE.  No,  sir. 

Commissioner  Prouty.  Who  determines  how  much  you  shall  pay? 

Mr.  HoosE.   I  do,  myself. 

Commissioner  Prouty.  You  say  you  pay  the  Kansas  City  price,  plus 
the  i-ate? 

Mr.  HooSE.  Yes,  sir. 

Commissioner  Prouty.  Is  that  i3lus  the  local  rate? 

Mr.  IIoosE.  It  is,  unless,  as  I  have  specified,  I  have  a  through  rate 
that  I  can  figure  on. 

Commissioner  Prouty.  Plow  much  of  the  time  have  j'ou  figured  on 
a  through  rate  and  how  much  on  a  local  rate? 

Mr.  HoosE.  It  depends  on  the  demand  in  the  territory  the  through 
rate  is  to. 

Commissioner  Prouty.  You  bought  this  wheat  and  fixed  these 
prices.  Tell  what  part  of  the  time  the  prices  have  been  fixed  by  add- 
ing tlie  local  rate  from  the  point  where  you  bu}^  to  Kansas  City? 

Mr.  HooSE.  I  am  speaking  of  corn. 

Commissioner  Prouty.  Well,  spealving  of  corn  and  wheat.  The 
last  year  you  bought  mostly  wheat? 

Mr.  IIoosE.  I  have  been  in  the  office  eight  months,  and  they  have 
always  been  figured  on  that. 

Commissioner  Prouty.  The  last  year  you  have  bought  mostly 
wheat,  have  j^ou  not? 

Mr.  HoosE.  No,  sir.  The  last  year  we  only  bouglit  quarter  of  a 
million  out  of  2,000,000  bushels  of"  wheat. 

Commissioner  Prouty.  Do  Richardson  &  Co.  buy  through  the  Chi- 
cago office  in  this  same  territory  that  you  operate  in? 

Mr.  HoosE.  Yes,  sir. 

Commissioner  Prouty.  You  have  nothing  to  do  with  them? 

Mr.  IIooSE.   I  sometimes  transmit  messages. 

Commissioner  Prouty.  They  fix  the  jjrices  at  which  the  wheat  is  to 
be  ])ought? 

Mr.  IIooSE.   Yes,  sir. 

Commissioner  Prouty.  And  you  transmit  the  message? 

Mr.  IIooSE.  Yes,  sir. 

Commissioner  Prouty.  Does  the  same  man  buy  foi*  the  Kansas 
City  nmrket  and  for  the  Chicago  market? 

Mr.  HoosE.  Yes,  sir. 

Commissioner  Prouty.  If  you  could  not  pay  enough  to  get  it  at 
Kansas  City,  he  would  pay  enough  to  get  it  at  Chicago? 

Mr.  lIoosE.  Not  necessarily. 

Commissioner  Prouty.  You  would  ti-aiisiiiit  Ihe  price  that  he  was 
justified  in  paying? 

Mr.  IIoosE.   Yes,  sir. 

('ommissioner  Pkouty.  How  does  that  price  compare  witli  the 
Kansas  City  price  plus  tlie  fi-eiglit  rate? 

Mr.  lioosE.  That  I  would  be  unable  to  state.  I  do  not  keep  that. 
It  does  not  interest  me  and  I  keej)  no  account  of  it. 

Commissioner  Prouty.  V"ou  do  not  care  whether  it  is  bought  for 
your  ofllce  or  for  thi!  Chi(;ago  olfice? 

Mr.  IIOOSE.  Yes,  sir;  I  (lo. 
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Commissioner  Prouty,  Does  this  traveling  man  buj^  most  of  the 
grain  for  your  office  or  for  the  Chicago  office? 

Mr.  HOOSE.  Our  traveling  representative  puts  in  most  of  his  time 
buying  for  the  Kansas  City  office. 

Commissioner  Prouty.  I  am  not  talking  about  his  time. 

Mr.  HoosE.  He  buys  most  of  the  grain  he  buys  for  the  Kansas  City 
office. 

Commissioner  Prouty,  Do  Richardson  &  Co.  have  other  men 
covering  this  territory? 

Mr.  HoosE.  No,  sir. 

Commissioner  Prouty.  Do  you  cover  all  this  territory  on  the 
Santa  Fe? 

Mr.  HoosE.  I  cover  the  territory  west  of  here. 

Commissioner  Prouty.  And  you  have  only  one  man  buying  in  that 
territory? 

Mr.  HoosE.  Yes,  sir. 

Commissioner  Prouty.  Most  of  the  grain  he  buys  comes  to  Kansas 
City? 

Mr.  HoosE.  Yes,  sir. 

Commissioner  Prouty.  You  have  handled  only  2,000,000  bushels 
this  j^ear? 

Mr.  HooSE.  About  that. 

Commissioner  Prouty.  So  your  understanding  is  that  Richardson 
&  Co.  have  handled  only  2,000,000  bushels  on  the  lines  west  of  here? 

Mr.  HoosE.  So  far  as  I  know. 

Commissioner  Prouty.  Do  you  know  anything  about  it? 

Mr.  HoosE.  No,  sir;  that  is'all  I  know. 

Commissioner  Prouty.  You  simply  transmit  the  messages  from 
Chicago,  autliorizing  a  man  to  paj^  a  certain  amount  for  wheat  or  corn? 

Mr.  HoosE.  Yes,  sir. 

Commissioner  Prouty.  That  is  all. 

Mr.  Hagerman.  I  want  to  give  you  a  fair,  square  question,  with  a 
fair  opportunity  to  answer  it  now.  Do  you  know,  or  have  you  the 
slightest  knowledge,  of  the  existence  of  any  arrangement  whatsoever 
by  which  Richardson  &  Co.,  either  in  their  own  name  or  in  the  name 
of  somebody  else,  directly  or  indirectly,  get  any  advantage  from  the 
Santa  Fe  road? 

Mr.  IIOOSE.   I  do  not  know. 

Commissioner  Clements.  Have  you  any  information  to  that  effect? 

Mr.  HooSE.   No,  sir;  I  have  not. 

Commissioner  Prouty.  About  what  profit  does  your  Kansas  City 
office  make  on  the  grain? 

Mr.  HoosE.  I  figure  one-half  a  cent  a  bushel  on  corn  and  a  cent  a 
bushel  on  wheat.     That  is  the  lowest  proposition  I  will  entertain. 

Commissioner  Prouty.  You  nay  that  other  people  buy  as  much 
grain  on  the  Santa  Fe  as  you  do? 

Mr.  HoosE.  There  are  other  Kansas  City  people  in  the  same  boat 
I  am. 

Commissioner  Prouty.  What  do  you  mean  bj^  the  "  same  boat?" 

Mr.  HoosE.  Working  on  the  same  basis  I  am  working  on. 

Commissioner  Prouty.  What  do  you  mean  bj^  that?  Do  you  mean 
other  people  who  have  foreign  roads  and  to  whom  the  Santa  Fe  is 
a  domestic  road  can  buy  as  much  as  you  can  or  as  much  as  any 
buyer? 

Mr.  HooSE.  Any  buyer  can  buj^  as  much  as  I  can. 


GRAIN    AND    GRAIN    PRODUCTS.  221 

Commissioner  Prouty.  Wliat  pnit  of  the  i>min  boiif>-ht on  the  Santa 
Fe  do  Richardson  &  Co.  liandlt!*: 

Mr.  HoosE.  I  could  not  tell  you.  I  do  not  know.  Tliat  is  a  matter 
of  statistics  that  I  have  not. 

Commissioner  Prouty.  You  have  not  any  impression  about  it? 

Mr.  IIOOSE.   No,  sir;  I  have  not. 

Commissioner  Prouty.  ITow  does  it  liai)pen  that  you  buy  or  ship 
over  tlie  Santa  Fe  nine-tenthy  of  all  the  grain  3^ou  handle  in  Kansas 
City? 

Mr.  lIoosE.   My  trade  is  on  that  line. 

Commissioner  Yeomans.  You  can  buy  to  l)etter  advantage  on  that 
line,  can  you  not? 

Mr.  PIobsE.  No,  sir;  I  do  not  figure  that  I  can  buy  to  better 
advaiitage. 

Mr.  Hagerman.  So  far  as  your  testimony  is  concerned,  you  want 
this  Commission  and  everybody  to  understand  from  it  that  any  ship- 
per at  Kansas  City  is  on  an  exact  equality  with  you,  buying  for  Rich- 
ardson &  Co.,  at  any  point  on  the  Santa  Fe;  without  the  other  buyer 
at  Kansas  City  getting  any  advantage  or  concession  from  any  termi- 
nal line  taking  the  stuff  out,  he  is  on  an  exact  parity  in  order  to  buy? 

Mr.  HooSE.  As  far  as  the  Kansas  City  office  is  concerned. 

Mr.  ITagermax.  I  do  not  care  about  the  Kansas  City  office.  As  far 
as  5^ou  personally,  on  your  oath,  are  concerned? 

Mr.  Hoose.   Yes,  sir;  I  do. 

Mr.  Hagerman.  That  is  all. 

Commissioner  Clements.  If  there  are  no  further  questions  the  wit- 
ness will  be  excused. 

The  witness  was  excused. 

At  12.30  p.  m.  the  Commission  took  a  recess  until  2  o'clock  p.  m. 

after  recess. 

2  o'clock  p.  M. 
Commissioner  Clements.  Who  will  you  call  next? 
Mr.  Hagerman.  Is  Mr.  Baker  here?     [No  response.]    Or  Mr.  Green- 
leaf?    [No  response.]    Mr.  Seaver?    [Not  present.]    Mr.  Greer?    [No 
response.]     Mr.  Kaill?     [Mr.  Kaill  responded,] 

H.  G.  Kaill,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Hagerman.  What  is  your  connection  with  the  Union  Pacific 
Railway? 

Mr.  Kaill.  Assistant  general  freight  agent. 

Mr.  Hagerman.  And  you  are  located  at  what  point? 

Mr.  Kaill.  Kansas  City,  Mo. 

Mr.  Hagerman.  Do  you  have  charge  of  the  traffic,  especially  the 
grain  traffic,  in  Kansas  City? 

Mr.  Kaill.  Yes,  sir;  partially  so. 

Mr.  Hagerman.  And  the  making  of  rates  or  the  taking  part  in  the 
making  of  rates  or  giving  rates? 

Mr.  Kaill.  Partially  so;  yes,  sir. 

Mr.  Hagerman.  Who  handles  the  grain,  especially  the  wheat,  upon 
the  line  of  the  Union  Pacific  in  Kansas  City?     Who  is  your  grain  man? 

Mr.  Kaill.   It  is  not  confined  to  any  particular  firm. 

Mr.  Hagerman.  To  wlumi  is  it  substantially  confined? 

Mr.  Kaill.  There  is  the  Midland  Elevator  Company,  R.  T.  Morri 
son  Grain  Company,  the  Poor  Grain  Company — miscellaneous. 
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Mr.  Hagerman.  The  Midland  Elevator  Company?  The  one  run  by 
Mr.  Seaver? 

Mr.  Kaill.  He  is  the  manager. 

Mr.  Hagerman.  Is  he  the  man  you  deal  with  on  questions  of  ship- 
ment? 

Mr.  Kaill.  Very  largelj^;  yes,  sir. 

Mr.  Hagerman.  Is  there  anybody  else  connected  with  that  Midland 
Elevator  Company  that  you  deal  with? 

Mr.  Kaill.  There  is  their  line  man,  Mr.  Flack. 

Mr.  Hagerman.  Where  does  Flack  live? 

Mr.  Kaill.  Kansas  City,  Mo. 

Mr.  Hagerman.  Anybody  else? 

Mr.  Kaill.  Mr.  Miller,  his  secretar}^  I  believe. 

Mr.  Hagerman.  Is  there  anybody  on  the  part  of  your  company  now 
that  deals  with  these  people  in  keeping  up  the  arrangement  that  now 
exists? 

Mr.  Kaill.  Under  what  arrangement? 

Mr.  Hagerman.  As  to  handling  at  elevators  on  your  line. 

Mr.  LooMis.  I  assume  your  question  relates  to  interstate  commerce. 

Mr.  Hagerman.  I  presume  so.  We  will  find  out  subsequently 
whether  it  relates  to  interstate  commerce. 

Mr.  Loomis.  We  will  object  to  anything  but  Interstate  commerce, 
Mr.  Hagerman. 

Mr.  Hagerman.  I  insist  that  I  have  the  right  to  ask  the  question, 
whether  it  relates  to  interstate  commerce  or  not. 

Commissioner  Clements.  The  witness  can  answer  the  question. 

Mr.  Hagerman.  Now,  of  your  wheat  shipments,  say,  what  propor- 
tion of  them  coming  into  Kansas  City  are  handled  by  the  Midland 
Elevator  Company? 

Mr.  Kaill.  Offhanded  I  could  not  say. 

Mr.  Hagerman.  Well,  a  very  large  majority? 

Mr.  Kaill.  I  could  not  give  you  the  percentage. 

Mr.  Hagerman.  You  know  whether  it  is  a  large  majority  or  not? 

Mr.  Kaill.  Yes ;  it  would  be  a  fair  shii^ment. 

Mr.  Hagerman.  When  you  talk  about  Poor  or  other  shippers  on  the 
Union  Pacific,  thej'  are  not  the  men  handling  the  grain  business  as  I 
have  been  using  that  expression? 

Mr.  Kaill.  I  do  not  know  what  you  would  call  a'  man  who  operates 
18  elevators  on  a  road. 

Mr.  Hagerman.  You  understood  the  nature  of  my  inquiry  as  to  the 
Missouri  Pacific  and  Santa  Fe  this  morning? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  Of  Mr.  Denton  and  the  others? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  I  want  to  make  the  same  kind  of  inquirj'^  as  to  j^our 
road  relative  to  the  Midland  Elevator  Comj)any. 

Mr.  Kaill.  Put  the  question  and  I  will  try  and  answer. 

Mr.  Hagerman.  What  is  your  arrangement  with  that  company 
about  doing  business  upon  your  road? 

Mr.  Kaill.  We  have  no  arrangement  that  I  know  of. 

Mr.  Hagerman.  Is  there  any  method  by  which  they  obtain  any  kind 
of  advantage  or  have  any  special  arrangement  whatever  over  other 
shippers? 

Mr.  Loomis.  I  wish  the  record  to  show  that  we  object  to  the  ques- 
tion in  so  far  as  it  relates  to  business  confined  wholly  within  the  limits 
of  one  State  or  the  State  of  Kansas.     I  do  not  think  the  Commission 
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has  power  to  inquire  Cnrther  uiulcr  the  statute.     Beyond  that  we  do 
not  care  to  object. 

Commissioner  Proutv.  8ui)i)ose  you  give  them  a  concession  on  State 
business  in  considei-ation  of  interstate  business? 

Mr.  IIagerman.  We  will  uet  at  it  by  piecemeal.  How  many  ele- 
vators does  the  Midland  Elevator  Company  nmintain  upon  your  line? 

Mr.  Kaill.  If  I  remember  correctly,  twentj^-nine,  I  believe. 

Mr.  Hagerman.  And  of  what  capacities  are  they? 

Mr.  Kaill.  Varying  from  ten  to  fifteen  thousand  bushels  on  the 
line.  They  have  one  here  at  Kansas  City  of  1,000,000  bushels — the 
Midland  people  have. 

*Mr.  Hagerman.  Now,  you  heard  us  speaking  of  the  differential  or 
arbitrary  as  against  Kansas  City? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  Is  there  any  such  charge  as  against  any  other  place 
upon  the  line  of  your  road  than  Kansas  City? 

]Mr.  Kaill.  That  is  to  sa}",  the  i^roportional  and  the  local  rate,  j^oii 
mean? 

Mr.  Hagerman.  Yes,  sir. 

Mr.  Kaill.  Yes,  sir;  I  think  so. 

Mr.  Hagerman.  Now,  where  is  there  an}'  point  upon  your  line 
running  in  liere,  a  place  where  the  grain  is  not  permitted  to  be  stop- 
ped and  shipped  out  again  for  the  through  rate? 

Mr.  Kaill.  Where  is  there  not? 

Mr.  Hagerman.  Where  is  there  a  place  of  that  kind,  where  there  is 
an}'  such  arbitrary'  fixed? 

Mr.  Kaill.  We  have  at  Leavenworth. 

Mr.  Hagerman.  Any  place  else? 

Mr.  Kaill.  I  think  St.  Joe;  we  do  not  run  in  there. 

Mr.  Hagerman.  Missouri  River  points.     Any  place  else? 

Mr.  Kaill.  Not  that  I  recall. 

Mr.  Hagerman.  So  with  any  other  place  on  your  line,  where  a  shij)- 
nient  may  originate  on  your  line  and  come  there  it  may  be  unloaded 
and  loaded  out  at  what  was  the  throngh  rate? 

Mr.  Kaill.  If  a  shipment  is  billed  to  Kansas  City  locally,  we  charge 
1  cent  per  hundred  pounds  more  than  we  do  as  our  proportion  of  the 
through  rate. 

Mr.  Hagerman.  Take,  as  an  illustration,  a  shipment  from  out  some 
place  along  your  line  to  Kansas  City,  and  they  want  to  stop  at  Topeka 
and  unload  it,  and  then  shij)  it  out  and  it  comes  to  Kansas  CitJ^  Da 
they  get  the  through  rate  on  that? 

Mr.  Kaill.  We  give  them  a  reconsiguing  privilege,  based  on  Kan- 
sas City  as  the  destination ;  and  also,  we  accept  the  property'-  at  our 
proportion  if  billed  through. 

Mr.  Hagerman.  The  sum  and  substance  is  upon  that  shipment  the 
man  would  get  it  through  pi-ecisely  at  the  same  I'ate  as  if  it  had  been 
shi])ped  through  without  stopping  at  all? 

Mr.  Kaill.  To  Kansas  City;  yes,  sir. 

Mr.  Hagerman.  And  that  is  so  along  the  line  of  your  road? 

Mr.  Kaill.  It  paj's  the  local  rate  into  Kansas  City. 

Mr.  Hagerman.  What  I  want  to  get  down  to  is  this,  there  is  at 
Kansas  Citj%  as  to  shipments  through  Kansas  Citj',  an  arbitrary 
against  the  city? 

Mr.  Kaill.  That  is  admitted,  sir. 

Mr.  Hagerman.  Away  from  the  Missouri  River,  is  there  any  such 
arbitrary  maintained  at  a  single  point? 
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Mr.  Kaill.  I  do  not  know. 

Mr.  Hagerman.  You  never  heard  of  it? 

Mr.  Kaill.  I  don't  know. 

Mr.  Hagerman.  As  to  this  Midland  Elevator  Company,  what  pro- 
portion of  the  grain  that  comes  into  Kansas  Citj^  on  the  Union  Pacific 
is  handled  by  that  company. 

Mr.  Kaill.  I  could  not  saj^  exactly;  I  have  not  the  figures  with  me. 

Mr.  Hagerman.  What  proportion  of  the  wheat? 

Mr.  Kaill.  I  really  could  not  say. 

Mr.  Hagerman.  Now,  then,  if  a  shipment  is  nuide  that  comes  into 
Kansas  City  over  your  line  for  the  Midland  Elevator  Company,  what 
do  they  pay? 

Mr.  Kaill.  The  tariff  rate. 

Mr.  Hagerman.  The  published  tariff  rate? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  In  full? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  There  is  not  a  rebate  of  any  kind? 

Mr.  Kaill.  Do  you  refer  to  State  or  interstate  business,  sir? 

Mr.  Hagerman.  I  will  refer  to  both — on  interstate  business  first? 

Mr.  Kaill.  No,  sir. 

Mr.  Hagerman.  Upon  State  business? 

Mr.  LoOMis.  We  object,  if  your  honors  please,  on  the  ground  that 
the  Commission  has  no  jurisdiction  to  inquire  into  business  confined 
wholly  within  one  State. 

Commissioner  Clements.  We  think  the  whole  subject  is  open  to 
inquiry  to  see  how  these  transactions  affect  the  business. 

Mr.  LOOMIS.  We  object  for  the  further  reason  that  the  answer  to 
the  question  might  incriminate  him  under  the  laws  of  Kansas  as  to 
business  confined  wholly  to  the  State. 

Commissioner  Prouty.  Have  j'ou  a  law  in  Kansas  against  the 
granting  of  rebates  or  special  rates? 

Mr.  LoOMis.  Yes,  sir;  against  special  privileges.  It  subjects  the 
party  granting  them  to  a  penalt3^  It  includes  practically  everything 
covered  by  the  interstate-commerce  law. 

Mr.  Hagerman.  It  is  a  violation  of  the  interstate-commerce  act  if 
people  have  fixed  up  their  deal  by  which  tariff  rates  are  charged  upon 
interstate  shipments  and  they  are  to  receive  rebates  upon  State  ship- 
ments. 
.  Mr.  LoOMis.  You  are  assuming  that,  if  you  please. 

Mr.  Hagerman.  I  do  not  propose  that  the  witness  shall  foreclose 
the  inquirj^  upon  that  basis. 

Mr.  LooMis.  You  can  not  assume  that  properly. 

Commissioner  Prouty.  Mr.  Witness,  this  traffic,  this  grain  that  is 
shipped  into  Kansas  City  over  your  line — you  say  it  is  shipped  on  the 
local  i-ate. 

Mr.  Kaill.  Yes,  sir. 

Commissioner  Prouty.  What  do  you  mean  by  local  rate? 

Mr.  Kaill.  The  grain  is  billed  to  the  Midland  Elevator  Company, 
or  any  other  concerns  in  Kansas  City,  and  from  the  point  of  origin  to 
Kansas  City  the  local  rate  governs. 

Commissioner  Prouty.  Is  that  elevator  in  Kansas  City,  Kans.,  or 
Kansas  City,  Mo.? 

Mr.  Kaill.  It  is  in  Kansas  City,  Kans. 

Commissioner  Prouty,  What  is  this  local  rate?  Is  that  your  local 
rate  from  the  point  of  origin  to  Kansas  City,  Kans.? 
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Mr.  Kaill.   Yes,  sir. 

Commissioner  Prouty.  If  it  goes  forward,  wliat  rate  does  it  go 
foi"wai"d  oil? 

3Ir.  Kaill.  I  suppose  tlie  taiiff  i-ate. 

Commissioner  Prouty.   Is  it  another  local  rate? 

Mr.  Kaill.  Yes,  sir. 

Commissioner  Prouty.  Do  I  understand  you  to  say  that  if  you 
take  this  grain  from  some  point  west  of  Kansas  City  and  ship  it  into 
Kansas  City,  to  the  Midland  EleYator  Company,  that  ihey  pay  the 
same  rate  as  I  would  upon  a  car  of  grain  from  that  point  to  Kansas 
City? 

Mr.  Kaill.  Yes,  sir;  so  far  as  I  know. 

Commissioner  Prouty.  And  that  is  your  local  rate  foi-  that  service? 

Mr.  Kaill.  Yes,  sir. 

Commissioner  Prouty.  Don't  y(ui  make  a  through  rate  from  that 
point  to  Eastern  destinations? 

Mr.  Kaill.  .Yes,  sir. 

Commissioner  Prouty.  How  much  lower  is  tliat  through  rate  than 
the  sum  of  the  local   rates  to  Kansas  City  and  from  Kansas  Citj'? 

Mr.  Kaill.  On  a  shipment  billed  to  Chicago  we  would  get  almost 
substantiall}'  1  cent  per  hundred  pounds  less  as  our  proportion  to 
Kansas  City  than  our  local  rate.  It  then  goes  out  at  the  remainder, 
whatever  that  may  be.  If  it  goes  to  Chicago,  I  think  the  tariff  is  1:2 
cents  per  hundred  pounds  on  wheat.  \Ve  have  nothing  to  do  with 
it  beyond  our  line. 

Commissioner  Prouty.  Name  me  some  station  on  your  road  west 
of  Kansas  City,  Kans.,  where  you  take  grain. 

Mr.  Kaill.  Salina,  for  instance. 

Commissioner  Prouty.   How  far  is  that  from  Kansas  Cit}'? 

Mr.  Kaill.  One  hundred  and  eighty-six  miles. 

Commissioner  Prouty.  ^Vhat  is  the  tariff  rate  from  Salina  to  Kan- 
sas City? 

Mr.  ivAiLL.   I  think  15^  on  wheat. 

Commissioner  Prouty'.  What  is  the  tariff  rate  from  Salina  to  St. 
Louis? 

Mr.  Kaill.  We  would  accept  1  cent  less — 214^  cents — so  far  as  I 
know. 

Commissioner  Clements.  All  the  grain  you  bring  to  this  elevator 
here,  or  in  Kansas  City,  Kans.,  comes  through  under  the  jirivilege 
and  i-ight  to  go  forward  into  otlier  States  on  the  balance  of  the  rate, 
does  it  not? 

Mr.  Kaill.  On  the  pi-oportional  beyond  here;  yes,  sir. 

Commissioner  Clements.  It  comes  in  here  with  that  right  attached 
to  it — to  go  forward  into  any  State  anywhere  east  of  here  on  the  bal- 
ance of  the  rate? 

Mr.  Kaill.  I  Avish  to  say  that  grain  is  billed  to  Kansas  City  to  the 
Midland  Elevator  Company — to  tlie  Kansas  City,  Kans.,  house.  Thej' 
do  not  bill  througii  l)nt  very  rarely. 

Commissionei-  Cleiments.  ^rhey  have  a  right,  or  anybody  who  takes 
it,  to  take  it  up  and  send  it  on  at  the  balance  of  tlie  rate  without  pay- 
ing the  full  local  rate? 

Mr.  Kaill.  If  it  has  been  billed  locally  into  Kansas  City,  we  get 
our  local  rate.  If  it  is  billed  to  Chicago  from  the  point  of  origin,  we 
^et  our  proportion  of  the  througii  rate. 

Commissioner  Clements.   If  it  has  been  l)illed  in  here  locally,  has 
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not  anybody  a  right  to  take  it  and  shii?  it  on  at  tlie  balance  of  the 
throngii  rate  to  St.  Louis'? 

Mr.  Kaill.   On  the  proportional  rate? 

Commissioner  Clements.  Yes,  sir. 

Mv.  Kaill.  Yes,  sir.     All  lines  do  that,  I  think. 

Commissioner  Clements.  Then  it  all  comes  in  here  subject  to  the 
right  to  go  foi-ward  as  an  interstate  shipment  at  less  than  the  sum  of 
the  locals.     Is  that  not  so? 

Mr.  Kaill.  I  do  not  quite  understand  the  question. 

Commissioner  Clements.  Any  of  it  brought  to  that  elevator  by  any 
of  the  roads  can  be  taken  up  and  shipped  east  into  any  State,  to  any 
destination,  at  less  than  the  local  rate  from  Kansas  C'ity;  it  would  go 
at  the  proportion  of  the  rate? 

Mr.  Kaill.  Pi'ovided  it  bases  on  the  rate  basis  that  way. 

Commissioner  Clements.  Don't  it  all  come  in  with  that  understand- 
ing and  that  right  to  go  forward  at  the  balance  of  the  rate. 

Mr.  Kaill.  Yes,  sir;  but  we  never  make  any  refunds.  We  collect 
our  local  rate  if  the  property  is  billed  to  Kansas  City. 

Commissioner  Clements.  But  the  most  of  it  will  go  beyond? 

Mr.  Kaill.   We  have  nothing  to  do  with  it  then. 

Commissioner  Clements.  You  have  something  to  do  with  bringing 
it  here  and  witii  the  privilege  of  letting  it  go  foi-ward  at  less  than  the 
local  rate? 

Mr.  Kaill.  We  don't  do  that. 

Commissioner  Clements.  Who  does? 

Mr.  Kaill.  It  comes,  as  I  say,  billed  to  the  Midland  Elevator 
Company. 

Commissioner  Clements.  AYitli  the  understanding  that  anybody 
can  take  it  out  and  send  it  forward  at  less  than  the  local  rate? 

Mr.  Kaill.  The  local  rate  to-day,  as  I  understand  it,  is  the  propor- 
tion^il  rate  of  12  cents  to  Chicago. 

Commissioner  Clements.  Still,  that  is  not  the  local  rate  for  a  ship- 
ment originating  here,  is  it? 

Mr.  Kaill.  I  think  it  is,  so  far  as  I  know. 

Commissioner  Prouty.  You  say  the  shippers  into  Kansas  City  pay 
you  the  full  local  rate  when  you  have  a  proportional  rate  of  1  cent 
less  and  thej'  get  no  refund  on  that? 

Mr.  Kaill.  If  the  shipment  is  billed  from  a  countrj^  point  to  Kansas 
City  it  pays  our  local  rate. 

Commissioner  Prouty.  Where  is  it  billed  to? 

Mr.  Kaill.  To  Kansas  City,  Mo. 

Commissioner  Prouty.  So  you  say  the  majority  of  the  grain  that 
goes  into  the  Midland  elevator  pays  yon  the  full  local  rate  to  Kansas 
City.  I  think  you  have  on  file  a  rate  that  entitles  that  grain  to  go 
ahead  at  1  cent  less,  and  the  g]*ain  does  in  fact  go 

Mr.  Kaill.  It  don't  go  ahead  at  1  cent  less  unless  it  goes  through. 

Commissioner  Prouty.  It  is  billed  to  Kansas  City? 

Mr.  Kaill.  Yes,  sir. 

Commissioner  Prouty.  So  that  the  Midland  Elevator  Company 
deliberatelj'  throws  away  1  cent  per  hundred  pounds? 

Mr.  Kaill.  I  do  not  know  what  they  do. 

Commissioner  Prouty.  Is  that  the  way  your  merchants  out  here  do 
business?  Don't  you  think  that  is  a  preposterous  statement  to  make, 
a  preposterous  condition  of  things  to  exhibit  to  an  intelligent  bodj-  of 
men?  What  you  say  of  this  grain  that  comes  into  the  Midland  ele- 
vator is  that  it  pays  1  cent  more  than  it  needs  to. 
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Mr.  Kaill.  Otliei"  sliiitincnls  of  urain  foi'  olhci-  parties  pay  tlie  same 
local  rate. 

Mr.  LoOMis.  When  tlie  Union  Pacilic  brings  tlie  grain  to  Kansas 
City  and  turns  it  over  to  the  Midland  Elevator  C'onipany,  does  it  have 
anything  farther  to  do  with  it? 

^Ir.  Kaill.  No,  sir;  oidy  to  switch  it  when  it  goes  forward  to  other 
lines. 

Mr.  LOOMIS.  And  when  il  goes  out  the  Union  Pacific  has  nothing 
to  do  with  the  rate  fixed  for  it  going  out? 

Mr.  Kaill.  No,  sii". 

Mr.  LoOMlS.   It  has  no  concern  with  rates  other  roads  may  fix? 

Mr.  Kaill.  No,  sir. 

Mr.  LooMis.  And  on  thiough  shipments  does  the  Union  Pacific  get 
its  proportion  of  the  through  rate? 

Mr.  Kaill.  Yes,  sir. 

Mr.  LoOMiS.   Does  it  get  its  full  local  rate? 

Mr.  Kaill.  One  cent  less. 

Mr.  LOOMIS.  That  is  llir  arl)itrary  of  which  these  grain  men  Qom- 
l)lain? 

Mr.  Kaill.  Yes,  sir;  I  believe  so. 

Mr.  IIagerman.  What  1  understand  is  that  the  Midland  Elevator 
on  your  road  gets  rid  of  the  arbitrary  b}-  having  the  thing  shipped 
through  by  your  taking  that  1  cent  off  your  end  of  the  rate?  That  is 
the  sum  and  substance  of  it?  A  is  a  grain  dealer  at  Kansas  City. 
If  he  wants  to  bring  grain  here  and  stop  it  and  ship  it  out  again  to 
Chicago,  it  costs  him  1  cent  more  tiian  it  would  cost  the  man  ou  the 
Rock  Island  or  Santa  Fe,  who  would  ship  it  through? 

3Ii'.  Kaill.  You  are  right. 

iMr.  IIagerman.  When  it  comes  to  the  Union  Pacific,  when  this 
Midland  Elevator  Company  has  a  shipment  of  that  kind,  it  can  get  it 
clear  through,  or  the  Union  Pacific  takes  that  1  cent  off  its  proportion 
of  the  rate,  and  thereby  the  Midland  Elevator  Company  gets  it  through 
at  the  same  rate  as  it  would  go  through  by  the  Santa  Fe? 

Mr.  Kaill.  I  know  nothing  about  what  the  Midland  Company  do 
from  here  east. 

Mr.  IIagerman.  That  1  cent  comes  off  of  the  rate  east? 

Commissioner  Prouty.  No;  he  says  that  the  Midland  Elevator 
Company  pays  1  cent  more  than  it  needs  to. 

Mr.  Kaill.   Wegetour  local  rate  out  of  the  business  so  far  as  I  know. 

Mr.  IIagerman.  You  get  the  full  local  rate? 

Mr.  Kaill.  Yes,  sii-;  so  far  as  I  know. 

Mr.  LooMIS.   On  interstate  shipments? 

Mr.  Kaill.  ()nshii)ments  billed  to  the  ]M  id  land  Elevator  Companj^'s 
house. 

Ml-.  LooMis.  As  I  understaufj  it,  if  grain  originates  in  Kansas  and 
is  billed  to  Kansas  City,  it  stops  thei-e.  We  can  not  i)revent  it  from 
going  on.  The  man  who  ships  it  thei-e  can  do  what  he  pleases.  He 
can  manufacture  it  into  Moui-;  he  can  send  it  south  or  east.  So  far 
as  we  are  concerned,  we  haul  that  grain  to  a  point  in  Kansas,  Kansas 
Citj',  Kans.,  and  tliere  our  connection  with  it  ceases. 

Commissioner  Yeomans.  If  you  billed  it  to  the  State  line  and  tliere 
rel)ille(l  it,  and  so  on  to  tlie  seaboard,  do  you  want  to  say  that  would 
not  be  interstate  ti-aflic? 

Mr.  LoOMIS.  If  it  is  to  some  i)oint  beyond  th(>  Slate  line,  but  the 
gi-ain  is  destined  to  Kansas  City,  Kans. ;  there  is  tiie  end  of  it;  it  goes 
no  further  so  far  as  we  know.     It  is  a  slnpment  confined  to  tlie  State 


228  GRAIN    AND    GRAIN    PRODUCTS. 

of  Kansas.  It  may  remain  there  six  months  or  a  year,  and  there  is 
no  limitation  to  it,  and  I  contend  that  is  a  iState  shipment,  confined 
wholly  to  the  State  of  Kansas. 

Commissioner  Yeomans.  How  do  you  identify  that  shipment  when 
it  goes  out? 

Mr.  LoOMis.   I  do  not  know. 

Commissioner  Yeomans.  Yon  know  it  goes  ahead  to  the  seaboard? 

Mr.  LoOMiS.  Some  of  it  may  and  some  may  not.  I  do  not  know; 
but  our  connection  with  it  ceases  when  it  lauds  at  its  destination  there 
and  ii  is  turned  over  to  the  consignee. 

Mr.  Day.  The  Midland  elevator  is  in  Kansas  City,  Kans.? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Day.  Are  there  any  flour  mills  there? 

Mr.  Kaill.  In  Kansas  City,  Kans.? 

Mr.  Day.    Yes,  sir. 

Mr.  Kaill.    Yes,  sir. 

Mr.  Day.  How  many? 

Mr.  Kaill.  There  are  one  or  two. 

Mr.  Day.  Of  what  capacity? 

Mr.  Kaill.  I  do  not  know.  They  are  not  on  our  line.  One  mill  is 
on  the  Santa  Fe. 

Mr.  Day.  Is  this  elevator  only  on  your  line? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Day.  Does  any  grain  go  out  of  that  elevator  that  you  put  into 
it  unless  carried  out  by  you  in  your  cars,  or  switched  out  by  you? 

Mr.  Kaill.  Not  in  our  cars. 

Mr.  Day.  Do  you  switch  it  to  any  railroads  except  State  railroads — 
to  any  other  railroad? 

Mr.  Kaill.  Yes,  sir;  we  switch  to  other  lines. 

Mr.  Day.  To  what  lines? 

Mr.  Kaill.  To  any  lines  the  stuff  may  be  going  on. 

Mr.  Day.  Lines  that  run  into  other  States? 

Mr.  Kaill.  Yes,  sir;  I  think  so. 

Mr.  LooMis.  \Ye  have  no  objection  to  interstate  business.  Our 
objection  does  not  go  that  far.  After  it  goes  out  of  the  elevator  and 
we  take  it  across  the  State  line,  our  objection  does  not  go  that  far. 

Commissioner  Prouty.  Y^on  bi-ing  it  to  the  elevator  and  take  it 
away,  and  3  on  know  when  you  take  it  away  you  will  take  it  into 
another  State? 

Mr.  LooMis.  It  is  not  a  contrivance  to  evade  the  law,  but  we  say  it 
is  in  good  faith.  We  bring  this  grain  to  destination,  where  it  is  billed, 
where  it  is  ordered.  We"  know  nothing  about  it  any  further.  We 
do  not  control  it;  we  do  not  have  anything  to  do  with  it,  except  as  we 
are  ordered  to  take  it  out  later  on. 

Commissioner  Prouty.   Who  pays  you  for  switching  it? 

Mr.  Kaill.  The  connecting  line. 

Commissioner  Prouty.  They  absorb  the  charge? 

Mr.  Kaill.  They  absorb  the  charge. 

Mr.  Day.  The  seventh  section  of  the  act  covers  it.  He  says,  when 
grain  comes  out  of  the  elevator  it  is  SAvitched  by  the  Union  Pacific  to 
connecting  carriei-s,  and  they  are  interstate  carriers,  and  any  court 
w^ould  take  cognizance  of  the  fact  that  they  are  all  interstate  carriers. 
It  says: 

That  it  shall  be  un]awful  for  any  common  carrier  subject  to  the  provisions  of 
this  act  to  enter  into  any  combination,  contract,  or  agreement,  expressed  or 
implied,  to  prevent,  by  change  of  time  schedule,  carriage  in  different  cars,  or  by 
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other  means  or  devices,  the  carriage  of  freights  from  being  continuous  from  the 
place  of  shipment  to  the  place  of  destination:  and  no  break  of  bulk,  stoppage,  or 
interruption  made  by  such  common  carrier  shall  prevent  the  carriage  of  freights 
from  being  and  being  treated  as  one  continuous  carriage  from  the  place  of  ship- 
ment to  the  place  of  destination,  unless  such  break,  stoppage,  or  interruption  vp-as 
made  in  good  faith  for  some  necessary  purpose,  and  without  any  intent  to  avoid 
or  unnecessarily  interrupt  such  continiious  carriage  or  to  evade  any  of  the  pro- 
visions of  this  act. 

The  plainest  inference  from  the  fact  that  it  is  delivered  to  an  inter- 
state connecting-  carrier  is  that  it  is  interstate  traffic.  It  is  not  con- 
snnied  there.     It  is  not  ground  there. 

Mr.  LOOMIS.  Are  these  shipments  taken  out  upon  the  order  of  the 
Midland  Elevator  Company^ 

Mr.  Kaill.  Yes,  sir. 

Mr.  LOOMIS.  Does  the  Union  Pacific  move  in  the  matter  of  deter- 
mining to  whom  these  shipments  shall  go"::' 

Mr.  Kaill.   No,  sir. 

Mr.  LoOMis.  And  if  you  are  ordered  to  transfer  a  car  for  the  pur- 
pose of  taking  it  to  Leavenworth  or  Atchison,  would  you  do  it? 

Mr.  KxViLL.   Yes,  sir. 

Mr.  LOOMIS.  And  you  would  ship  it  l)ack  to  Topeka  or  Argentine 
or  any  other  place  in  Kansas  on  your  line? 

Mr.  Kaill.  Yes,  si  i'. 

Mr.  LOOMIS.  And  would  observe  instructions  from  the  Midland  Ele- 
vator Company  as  to  these  shipments? 

Mr.  Kaill.  Yes,  sir. 

Mr.  LoOMiS.  And  be  controlled  entirely  by  their  orders  in  regard 
to  it? 

Mr.  Kaill.  Yes,  sir. 

Mr.  LOOMIS.  And  the  Union  Pacific  would  have  nothing  to  do  witli 
respect  to  that  matter  except  to  carry  out  the  orders  of  the  elevator 
company? 

Mr.  Kaill.   No,  sir. 

Mr.  LOOMIS.  Witli  reference  to  the  section  which  was  read,  if  your 
honors  please,  bear  in  mind  one  of  the  essential  features  is  that  it 
applies  when  it  is  not  in  good  faitli.  It  is  not  shown  that  we  have 
unloaded  any  grain  in  Kansas  City  or  carried  any  grain  to  the  Mid- 
land Elevator  Company  for  the  purpose  of  avoiding  a  through  ship- 
ment. There  is  an  elevator  located  at  the  terminus  of  our  line.  That 
elevator  may  disti-ibute  that  grain  in  other  directions.  It  may  send 
it  East  or  send  it  South.  It  is  not  fair  to  say  that  tliis  testimony  sliows 
that  we  unload  the  grain  there  with  any  intent  of  defeating  the  law 
or  making  a  State  shipment  wliich  would  ordinarily  be  an  interstate 
shi{)m"nt.     It  is  an  unfair  presumption. 

Commissioner  Prouty.  It  would  inevitably  be  an  intei'stnte  ship- 
ment, for  every  time  you  make  it  a  State  shipmeut  you  deprive  your- 
self of  1  cent  a  liundi-cd,  v.iiich  is  all  the  pi-ofit  in  tlnit  transaction. 
lie  can  ship  out  as  an  iuterstat,e  slii[)ment  through  that  elevator  for  1 
cent  a  hundred  less  than  he  possibly  can  as  a  Si-ale  shipment? 

Mr.  LooMis.   Yes,  sii-. 

CommissioiK'r  Pkoutv.  It  can  not  be  a  State  shii)ment  when  lie 
throws  away  1  cent  a  liundred  pounds,  all  the  profit  in  the  transac- 
tion. So  it  seems  to  nic  that  the  transaction,  on  its  face,  is  a  color- 
able, fraudulent,  oiK^  Ttujre  is  something  about  it  somewhere  that  is 
dislionest;  I  do  not  know  what. 

Mr.  LoOMiS.  I  would  like  to  ask  a  (luestion.  Take  it  on  throui-h 
shipments;  the  Midland  Elevatoi-  Company  would  sliip  through  to 
any  point — Chicago.      What  r;ite  do  they  pay  us? 
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Mr.  Kaill.  Tlie  proportional  rate,  billed  through. 

Mr.  LooMis.  What  would  that  be? 

Mr.  Kaill.  One  cent  less  than  the  local. 

Comuiissioner  Prouty.  He  says  if  it  is  billed  in  as  a  local  proposi- 
tion, and  your  position  is  only  good  if  it  is;  that  ends  it  as  a  local 
proposition;  there  is  no  way  by  which  the  Union  Pacific  can  be  made 
to  disgorge  any  part  of  that  rate.  They  used  to  make  a  refund  when 
billed  in  at  the  local  rate  and  billed  out,  but  they  do  not  do  that  now. 
So  every  time  the  Midland  Elevator  Company  ships  locally  into  that 
elevator  bj^  the  Union  Pacific  and  it  all  goes  out  the}'  deliberatelj^ 
throw  away  1  cent  per  100  pounds.     That  don't  look  reasonable  to  me. 

Mr.  LoOMiS.   How  is  it  with  other  shijipersV 

Mr.  Kaill.  The  same  way  precisely.  They  i)ay  the  local  rate  on 
any  shipments  billed  to  Kansas  City. 

Mr.  LooMis.  All  shipj)ers  are  treated  aliJve  in  that  respect? 

Mr.  Kaill.  Yes,  sir. 

Mr.  LooMis.  It  makes  no  diilerence  who  they  are? 

Mr.  Kaill.  No,  sir. 

Commissioner  C/LEMENTS.  We  understand,  however,  this  may  be 
without  regard  to  tlie  purpose  of  it;  tliat  it  is  perfectly  clear  that  this 
freight  is  moving  eastward,  destined  to  points  out  of  the  State,  and 
the  fact  that  it  remains  in  the  elevator  six  months  does  not  affect  the 
question  at  all,  any  more  than  if  it  was  six  hours.  The  length  of  time 
has  nothing  to  do  with  it,  and  it  is  substantially  interstate  business. 
Of  course  the  local  movement  from  some  point  in  Kansas  to  another 
point  in  Kansas  might  be  strictly  local,  l)ut  when  this  grain  comes 
here  it  is  shown  it  is  intended  for  Eastern  points  and  goes  tlnough. 
The  fact  that  it  passes  through  an  elevator  in  going  from  this  road, 
which  terminates  here,  to  other  roads,  which  take  it  up  and  go  on 
with  it,  does  not  destroy  its  interstate  character. 

Mr.  LOOMIS.  I  have  certain  rights  here  which  I  wish  to  pi-otect. 
That  is  what  I  consider  to  be  my  duty.  It  is  a  question  which  I  wish 
to  have  judicially  determined.  It  will  therefore  be  my  duty  to  instruct 
the  witness  to  refuse  to  answer  the  question  as  to  traffic  in  the  State 
until  it  can  be  judicially  determined.  I  believe  I  am  within  the  law 
for  the  reasons  given  in  my  objection. 

Commissioner  Clements.  You  and  the  witness  must  take  the 
responsil)ility  for  it  under  the  law.  Our  decision  is  that  in  respect  to 
this  business  that  moves  to  Kansas  City,  Kans.,  and  goes  int*^  this 
elevator,  it  is  proved  to  be  interstate  business. 

Mr.  LoOMiS.  I  desire  to  except,  if  that  is  necessary,  to  the  ruling  of 
the  Commission. 

Commissioner  Clements.  Mr.  Hagerman,  you  can  propound  the 
questions  and  let  him  decline  to  answer. 

Mr.  Hagerman.  As  to  shii>ments  that  are  made  to  the  Midland 
Elevator  Company  that  are  consigned  throagh,  as  I  understand  it, 
coming  through  Kansas  CUty  and  going  to  a  point  beyond  that,  you 
give  a  through  bill  of  lading.  In  that  kind  of  case  the  Midland  Ele- 
vator Company  is  enabled  to  overcome  that  arbitrary  by  you  taking 
it  off  your  proportion  of  the  through  rate?     That  is  plain. 

Mr.  Kaill.   We  get  our  proportio)). 

Mr.  Hagerman.  Less  the  amount  equaling  the  arbitrary? 

]\Ir.  Kaill.  One  cent;  yes,  si'-. 

Mr.  Hagerman.  Now,  then,  rhe  consignment  is  made  in  what  pro- 
l)ortion  of  the  cases  by  the  Midland  Elevator  Company  where  you  give 
them  a  through  bill  of  lading  in  that  wa}'? 
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Mr.  Kaill.   ^Vhellcver  they  consign  it  tln'ougli  from  conntry  points. 

Mr.  Hagerman.  In  what  j)roportion  of  the  shipments  upon  the 
average? 

Mr.  Kaill.   I  think  tlicy  bill  very  few  through  from  hjeal  points. 

Mr.  Hagerman.  Now,  tlien,  in  the  other  cases,  not  where  it  is  a 
shipment  to  Kansas  City  and  ending  there,  but  wliei-e  it  is  a  shipment 
to  Kansas  City  to  tlie  Midland  Klevatoi-  Company  and  afterwards 
taken  out  and  sent  on  by  tlie  .Midland  Company.  Mow  do  3'ou  deal 
with  thatV 

Mr.  Kaill.   AVe  have  nothing  to  do  with  it,  only  to  switch  it. 

Mr.  Hagerman.  Do  you  have  any  arrangenuMit  al)out  that  lousiness 
at  all? 

Mr.  Kaill.  For  the  information  of  the  Commission,  I  wish  to  say 
there  is  an  unloading-charge  allowance  made  to  the  Midland  Elevator 
Company  of  1:^  cents  per  hundred  pounds. 

Mr.  Hagerman.  That  is  exactl}^  what  we  are  trying  to  get  at.  I  do 
not  want  to  bother  you  men  by  unnecessary  questions,  but  we  are 
contending  for  a  j)roiiosition  here,  and  we  think  the  Midland  Elevator 
Company,  on  the  Union  Pacific,  do  l)usiness  there  by  some  discrimi- 
nation in  some  form  or  character.  You  may  not  think  it  is  a  discrimi- 
nation, but  there  is  some  advantage.  We  do  not  know  what  it  is;  we 
will  leave  it  to  the  Commission  what  it  is.  If  you  will  tell  what  it  is, 
it  will  save  a  lot  of  questions. 

Mr.  Kaill.  I  wish  to  state,  Mr.  Commissioners  and  gentlemen,  that 
at  a  former  hearing  of  the  Interstate  Commerce  Commission,  I  think 
in  September,  1896,  it  was  then  stated  that  we  gave — that  an  allow- 
ance was  made — of  1:^  cents  per  hundred  pounds.  It  is  a  matter  of 
record . 

Mr.  Hagerman.   Upon  what  apparent  gi-ound? 

Mr.  Kaill.  For  the  prompt  dispatch  and  unloading  of  our  equip- 
ment.    This  is  a  large  house  there. 

Mr.  Hagerman.  What  is  the  amount  of  that  allowance? 

Mr.  Kaill.  One  and  one-fpiarter  cents  per  hundred  pounds. 

Mr.  Hagerman.  That  was  four  years  ago — four  or  five  years  ago — 
that  that  was  stated. 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  Now,  as  I  understand,  tliat  an-angement  was  upon 
the  ground  that  you  parties  agreed  upon  it  to  insure  and  guarantee 
the  pi'ompt  retui'n  of  e([uipment  to  the  railroad  company;  you  allowed 
the  .Midland  Elevator  C'om})any  that  amount.  After  that  time  did  you 
make  any  change  in  that  ai'i'angcment? 

Mr.  Kaill.  Not  that  I  am  aware  of. 

Mr.  Hagerman.  So  that  has  continued  until  this  time? 

Mr.  Kaill.   I  understand  that,  but  I  did  not  make  it. 

Mr.  Hagerman.  Now,  can  you  tell  us  the  amount  of  grain  tliat  is 
bi'ought  into  that  Midland  elevator  during  ayear?  Have  you  any  way 
you  can  give  us  an  estimate  so  we  can  get  an  idea  in  dollars  and  cents 
what  that  amounts  to? 

Mr.  Kaill.  I  think  I  can.  I  can  not  give  the  weight.  This  i'<'[)ort 
was  made  hui-i-iedly  [pi'oducing  papers]. 

Mr.  HAGEliMAN.    We  only  want  an  approxiinal  ion  to  get  some  notioiL 

Mr.  Kaill.  During  tlu^  year  litoi  we  <lelivered  to  the  .Midland  Ele- 
vatoi"  Company  ;),7()!»  cars  of  grain.      I  can  not  give  you  the  weight. 

Mr.  HA(iERM.\N.  iVI)out  what  would  be  llic  av(M-age  W(>ight  of  a  car 
of  gi-ain,  such  as  you  liaul? 

Ml'.  Kaill.    In  i1m' clear,  ab(»ut  oO,0()()  ixuinds  per  ear. 
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Mr.  Hagbrman.  Have  you  the  deliveries  of  j>-ram  you  made  to  any- 
body else  duriiii>-  tliat  i)eriod'? 

Mr.  Kaill.   No;  I  have  not. 

Mr.  Hagerman.  What  I  want  to  get  at  is,  if  you  have  any  figui-es  to 
compare  that  amount  brought  in  for  the  Midland  against  other  shippers. 

Mr.  Kaill.  No. 

Mr.  Hagerman.  Let  me  get  at  just  what  ground  you  i^ut  this  1:^ 
cents'  allowance  on.  The  Midland  elevator  is  a  big  elevator  here,  and 
upon  the  ground  that  you  would  like  to  have  a  guaranty  that  jour 
cars  should  be  promptlj^  returned,  as  a  sort  of  payment  to  them  to 
induce  tlieni  to  do  that  you  make  an  allowance  to  them? 

Mr.  Kaill.  During  the  heavy  movement  of  grain  cars  are  worth 
a  great  deal  of  money;  and  that  house,  I  think,  was  built  for  the  pur- 
pose of  facilitating  the  movement  of  equipment.  We  can  unload  70 
to  100  cars  of  grain  there  per  day.  If  that  same  number  of  cars  were 
delivered  to  connecting  lines  to  go  to  other  elevators  in  this  city,  the 
cars  would  be  gone  all  the  waj^  from  a  week  to  fifteen  days — say  a 
week,  to  get  our  cars  unloaded.  We  get  70  to  100  cars  unloaded  there 
the  same  da}'  they  arrive. 
•  Mr.  Hagerman.  Is  this  contract  a  written  one'? 

Mr.  Kaill.  I  could  not  saj'.     I  did  not  make  it. 

Mr.  Hagerman.  It  is  not  a  thing  3-ou  spread  upon  your  tariff  and 
that  you  let  the  Commission  know  about  when  vou  publish  vour 
tariffs? 

Mr.  Kaill.  It  is  known  to  the  world. 

Mr.  Hagerman.  Do  you  publish  it  in  the  tariffs? 

Mr.  Kaill.  No,  sir. 

Mr.  Hagerman.  In  what  way  is  it  known  to  the  world? 

Mr.  Kaill.  The  Interstate  Commerce  Commission  knows  it. 

Mr.  Hagerman.  In  what  way?  By  this  testimony  you  spoke  of, 
four  or  five  years  ago? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  In  any  other  way? 

Mr.  Kaill.  I  did  not  testify  at  that  time;  I  do  not  know. 

Mr.  Hagerman.  Is  there  anyone  else  at  Kansas  City  that  gets  this 
li  cents? 

Mr.  Kaill.  Not  that  I  know  of. 

Mr.  Hagerman.  That  is  pecular  to  the  Midland  Elevator  Com- 
pany. 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  Is  there  anj^  other  arrangement,  either  as  to  switch- 
ing or  in  any  form  whatsoever,  directly  or  indirectly,  by  wliich  anj^ 
advantage  is  gotten,  whether  lawful  or  not — leave  that  question  as 
between  us,  you  may  think  it  is  lawful,  I  may  think  it  is  unlawful — is 
there  any  other  arrangement  by  which  they  are  getting  something,  or 
getting  ijaid  for  some  particular  service? 

Mr.  Kaill.   Not  that  I  know  of. 

Mr.  Hagerman.  That  is  the  whole  bill  so  far  as  you  know? 

Mr.  Kaill.  Yes,  sir;  so  far  as  I  know. 

Mr.  Hagerman.  Can  you  give  any  reason  why,  if  it  be  a  fact,  that 
the  Midland  Elevator  Company  can  go  out  on  the  line  of  your  road 
and  get  all  tlie  business  against  the  bidding  of  other  people  at  Kansas 
City  if  it  wants  to? 

Mr.  Kaill.  I  do  not  think  it  could. 

Mr.  Hagerman.  Assuming  that  it  could,  is  there  any  w^ay  to  account 
for  it  other  tlian  that? 
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Mr.  LooMis.  I  do  not  think  that  is  a  fair  statement — that  he  as- 
sumes that. 

Commissioner  Clements.  T  do  not  tliink  that  is  a  basis  for  a  ques- 
tion. 

Mr.  TiAGERMAN.  Let  tliat  go.  I  wouhl  like  some  idea  about  these 
o,6()0  cars  and  on  what  proportion  of  them,  in  whatsoev^er  form  it  may 
have  been,  that  the  amount  equaling"  this  arbitrarj^  came  back  to  the 
]Midland  Elevator  Company,  was  received  by  it,  or  came  to  their  profit? 

Mr.  Kaill.  If  it  was  1:^  as  against  1  cent,  it  was  one-fourth. 

Mr.  Hagerman.  Tlie  1^  they  got  in  all  cases? 

Mr.  Kaill.  So  far  as  I  know. 

Mr.  Hagerman.  Upon  the  through  shipments,  when  they  came  over 
your  road,  they  got  rid  of  the  arbitrary  by  you  taking  it  off  your  pro- 
portion? 

Mr.  Kaill.  But  it  don't  go  into  the  house.  The  stuff  goes  to  the 
connecting  line  direct. 

Mr.  Hagerman.  Without  stopping  at  all? 

Mr.  Kaill.  Yes,  sir. 

Mr.  Hagerman.  How  much  did  yon  handle  in  that  way? 

Mr.  Kaill.  Very  little. 

Mr.  Hagerman.  Can  3-ou  give  any  idea  as  to  cars? 

Mr.  Kaill.  I  have  not  the  figui-es.     I  can  not  give  them. 

Commissioner  Prouty.  Can  you  give  the  number  of  cars  you 
handled  into  Kansas  City? 

Mr.  Kaill.   I  think  about  G,5()0  cars  from  July  20. 

Commissioner  Prouty.  So  that  approximately  one-half  went  to  the 
Midland  Elevator  Company? 

Ml'.  Kaill.  I  wish  to  say  to  tiie  Commission  that  all  this  grain  that 
goes  through  the  Midland  house  is  not  consigned  to  them.  This  is 
made  up  of  all  consignees.  They  buy  on  the  floor  here  aud  order  the 
cars  switched  into  their  house.  So,  consequently,  the  3,600  cars 
spoken  of  here  does  not  comprise- all  grain  consigned  to  the  Midland 
Ele  vat  or  Company. 

Commissioner  ProL'TY.   You  i)ay  ll'f 

Mr.  Kaill.  That  is  my  understanding. 

Commissioner  Clements.  On  that  billed  to  them? 

Mr.  Kaill.  I  understand  so. 

Commissioner  Clements.  Have  you  anything  to  show  what  propor- 
tion of  that  was  really  bought  by  the  ^Midland  Elevator  Company? 

Mr.  Kaill.  No;  I  have  not.     I  could  get  it,  however. 

Witness  excused. 

James  E.  Seaver,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Hagerman.  AVhat  is  your  business? 

Mr.  Seaver.  Manager  of  the  ^Midland  Elevator  Company. 

oVIr.  Hagerman.  That  is  the  com])anv  we  were  just  speaking  of  with 
Mr.  Kaill? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Who  is  liic  president  of  that  com[)any? 

Mr.  Seaver.  We  have  no  president  now.  .Mr.  IVavey  was,  but  he 
is  dead. 

Mr.  HA(iERMAN.   How  many  elcNalors  ai'e  operalcMl  by  tlu^  comi)any? 

Mr.  Kaill.  We  have  fifty-one  in  Kansas,  besides  the  lai'ge  liouse 
ere.     We  are  operating  forty. 

Mr.  Hagerman.  All  on  the  line  of  the  Union  Pacific? 

.Mr.  Kaill.  Yes,  sir. 
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Mr.  Hagerman.  You  are  really  the  grain  men  of  tlie  Union  Pacific, 
the  substantial  dealers  along  that  line? 

Mr.  Seayer.  We  handle  more  than  any  other  one  firm. 

Mr.  Hagerman.  You  handle  more  than  all  the  other  firms  com- 
bined, don't  you? 

Mr.  Seaver.  I  do  not  think  so. 

Mr.  Hagerman.  What  is  your  Judgment? 

Mr.  Seaver.  1  know  we  do  not. 

Mr.  Hagerman.  Have  you  any  figures  about  the  amount  of  grain 
you  handled  over  that  line  last  year? 

Mr.  Seaver.  In  1900? 

Mr.  Hagerman.  1001. 

Mr.  Seaver.  We  handled  through  the  house  about  6,000,000  bush- 
els, and  I  think  the  road  brought  in  about  18,000,000. 

Mr.  Hagerman.  The  Union  Pacific  brought  into  Kansas  City 
18,000,000,  and  you  handled  through  the  house  6,000,000? 

Mr.  Seaver.  All  together. 

Mr.  Hagerman.  How  much  did  you  handle  that  did  not  go  into 
the  house,  directly  or  indirectly? 

Mr.  Seaver.  I  think  about  three  or  four  hundred  thousand  bushels. 

Mr.  Hagerman.  Who  handled  the  major  portion  of  the  remainder 
of  the  18,000,000? 

Mr.  Seaver.  That  went  to  every bodj^;  to  different  dealers. 

Commissioner  Prouty.  You  mean  that  18,000,000  were  brought  into 
Kansas  City? 

Mr.  Seaver.  Yes,  sir. 

Commissioner  Prouty.  Over  the  Union  Pacific  road? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Do  you  know  whether  there  is  any  other  large 
dealer  upon  the  Union  Pacific  that  was  getting  some  concession? 

Mr.  Seaver.  No,  sir. 

Mr.  Hagerman.  Tell  the  Commission  what  arrangement  you  have 
that  results  in  overcoming  this  arbitrary  we  have  been  speaking  of 
against  Kansas  City. 

Mr.  Seaver.  We  have  1^  cents,  what  we  call  a  transfer  charge — 1:^ 
cents  a  hundred. 

Mr.  Hagerman.  Is  that  at  all  houses? 

Mr.  Seaver.  At  the  eleYator  in  Kansas  City,  Kans. 

Mr.  Hagerman.  Is  that  arrangement  in  writing? 

Mr.  Seaver.  I  do  not  know. 

Mr.  Hagerman.  When  was  it  made? 

Mr.  Seaver.  I  do  not  knoAv  that. 

Mr.  Hagerman.  Between  whom  was  it  made? 

Mr.  Seaver.  I  do  not  know  that. 

Mr.  Hagerman.  How  are  the  sums  paid?  Is  it  deducted  in  the  first 
Instance  from  the  amount  of  the  billing,  or  are  the  full  tariffs  paid  and 
subsequently  you  put  in  bills  for  this  service? 

Mr.  Seaver.  The  full  tariff  is  paid,  and  Ave  send  a  memorandum  of 
the  amount  of  grain  unloaded  to  our  office  in  Minneapolis. 

Mr.  Hagerman.  And  they  do  the  collecting? 

Mr.  Seaver.  And  afterwards  we  get  a  credit  for  the  same. 

Mr.  Hagerman.  In  what  account  book  of  yours  do  you  carr3-  that 
amount?  Suppose  we  Avanted  to  get  that,  have  you  some  particular 
account  that  Ave  could  turn  to  and  see  it? 

Mr.  Seaver.  I  think  Ave  have.  I  think  it  is  in  AAdiat  we  call  our 
transfer  account. 
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Mr.  IIagermax.  How  iimcli  did  lliat  a,u-.ur(\uato,  in  dollars  and  cents, 
last,  year? 

Mr.  Seaver.  Three  ([uartcrs  of  a  cent  a  Inishel  on  C, ()()(), OOO  bushels 
would  l)e  about  845, <)()(). 

Mr.  IIagermax.  Is  there  any  other  form  in  which  you  get  any 
advantage  of  any  kind  toward  overcoming  the  arbitrary  that  exists 
here  against  Kansas  City? 

j\ir.  Seaver.  No,  sir. 

Mr.  Hagermax.  How  do  you  deal  with  the  subject  of  through  ship- 
ments? 

Mr.  Seaver.  We  vship  very  little  through. 

Mr.  Hagerman.  When  you  do,  how  do  you  deal  with  that?  You 
buy  out  upon  the  line,  at  the  point  of  origin,  on  the  Union  Pacific, 
and  it  is  going  through  to  St.  Louis  or  Chicago  or  some  other  point. 
You  do  make  shipments  by  which  you  consign  through  without  stop- 
ping at  your  Midland  elevator,  do  3"0U? 

Mr.  Seaver.  i  do  not  think  we  have  made  a  shipment  of  that  kind 
in  a  3'ear. 

Mr.  Hagerman.  ]Maybe  I  have  not  described  it  exactly  as  it  is. 
Have  you  made  any  through  shipments  at  all  without  stopping  at 
Kansas  City? 

Mr.  Seaver.  I  do  not  think  we  have.  Everything  stops  and  goes 
in  our  elevator. 

Mr.  Hagerman.  What  is  this  quai-ter  of  a  million  that  you  spoke  of? 

Mr.  Seaver.  Sold  to  local  mills  here. 

Mr.  Hagerman.  These  mills  are  all  in  Kansas  City,  Mo.,  are  they? 

Mr.  Seaver.  The  Rex  Mill  is  the  largest.  It  is  in  Kansas  City, 
Kans. 

Mr.  Hagerman.  Have  you  any  arrangement  with  the  Union  Pacific 
whatsoever,  under  any  circumstances,  of  getting  back  from  their  pro- 
portion of  the  rate,  or  not  having  charged  against  you  in  their  propor- 
tion of  the  rate,  this  1  cent,  equivalent  to  the  ar'oitrary? 

Mr.  Seaver.  Do  you  mean  on  inteistate  business? 

Mr.  Hagerman.  On  any  kind  of  business. 

Mr.  Seaver.  Well,  on — our  grain  all  comes  billed  to  Kansas  City, 
Kans. 

Mr.  IIagermax.  Don't  you  maintain  an  ottice  over  here  in  the  Boai'd 
of  Trade,  at  Kansas  C'ity? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Buying  and  selling  tliere  evei-y  day? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Ordei-ing  shipnunits  there  every  day? 

Mr.  Seaver.  Yes,  sir. 

Ml'.  Hagerman.  What  I  want  to  get  at,  3Ir.  Seaver,  without  taking 
any  special  length  of  t  ime  about  it — in  what  instances,  in  what  form, 
does  the  transaction  take,  over  and  above  tliis  1  [  cents  we  spoke  of,  for 
the  uidoading,  by  which  this  sum  equaling  the  ar])itrary  is  cluxrged 
against  the  proportion  of  the  tarilT  that  is  taken  by  the  Tnicm  Pacific? 

Mr.  LooMIS.    Do  you  mean  when  tiie  grain  goes  t>u1? 

Mr.  Hagerman.  I  don't  cai-e  when  it  isdoiie;  it  is  the  form  in  which 
the  ti-ansaction  is  done.  I  assume  now  it  is  not  a  i)ossibility  that  if 
you  can  get  youi-  grain  shii)p(Ml  through,  as  .Mr.  Kaill  statcnl  here, 
through  this  city  and  on  to  an  Kastei'i.  i)oint,  and  gel  the  benefit  of 
that  1  cent,  that  you  are  not  idiotic  enough  to  order  it  in  here  and  not 
get  the  beiK^fit  of  it  some  way.  I  would  like  for  you  to  tell  me  what 
way  you  put  llu'  transaction.  * 
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Mr.  Seaver.  I  am  iastnicted  by  iny  counsel  not  to  answer  an}- ques- 
tions in  regard  to  these  local  State  shipments. 

Corainissioner  Prouty.  You  see,  Mr.  Hagerman,  if  he  ships  his 
grain  through  he  does  not  get  his  1^  cents.  He  is  one-quarter  of  a 
cent  better  off  if  he  stops  it  than  if  he  ships  it  through.  That  is  a 
fact  that  I  did  not  know  about. 

Mr.  Hagerman.  He  may  get  both. 

Coinmission3r  Prouty.  Is  most  of  the  grain  you  bring  in  here  of 
this  6,0()(),0()0  bushels  bought  in  Kansas'? 

Mr.  Seaver.  It  is  all  bought  there. 

Commissioner  Prouty.   Local  shii:)inents? 

Mr.  Seaver.  Yes,  sir. 

Commissioner  Prouty.  And  your  instructions  by  counsel,  then, 
would  cover  all  of  this  grain? 

Mr.  Seaver.  Yes,  sir. 

Commissioner  Prouty.  You  might  get  a  special  rate  on  every 
bushel  of  this  grain  and  his  instructions  would  be  not  to  answer? 

Mr.  LOOMIS.   He  says 

Commissioner  Prouty.  He  saj's  tliis  whole  6,000,000  bushels  is  in 
the  State. 

Mr.  LooMis.  Not  when  it  goes  out.  I  advised  him  as  to  business 
that  comes  in. 

Commissioner  Prouty.  Mr.  Hagerman  is  talking  about  rates  on 
the  Union  Pacific  road,  and  all  these  rates  are  local  rates.  So  he  is 
not  obliged  to  answer  as  to  one  pound  of  the  lousiness  into  Kansas 
City  over  the  Union  Pacific  on  that  theor3^ 

Mr.  LoOMis.  My  instructions  do  not  cover  the  grain  when  it  goes 
out. 

Commissioner  Prouty.  He  might  enjoy  5  cents  a  hundred  on  those 
shipments,  and  upou  your  theory  we  could  not  find  out  anything 
about  it. 

Mr.  LoOMlS.  That  is  my  theory.  Tlie  whole  transaction  is  com- 
pleted in  the  State  of  Kausas,  and  the  Commission  has  no  dut}^  to 
inquire  into  it. 

Commissioner  Clements.  How  many  bushels  come  into  Kansas  City 
for  you? 

Mr.  Seaver.  Six  million  bushels  of  wheat  and  corn  last  year. 

Commissioner  Clements.  Did  it  all  go  out? 

Mr.  Seaver.   Yes,  sir. 

Mr.  Hagerman.  It  all  went  out  to  another  State  when  it  went? 

Mr.  Seaver.   Practically;  yes,  sir. 

Commissioner  Clements.  Did  you  bring  it  in  here  with  the  inten- 
tion of  having  it  go  on  out? 

Mr.  Seaver.  Our  house  is  very  large,  and  we  make  our  money 
mostly  in  storage,  carr^dng  it  and  selling  it  for  future  months.  Of 
course  we  intend  to  ship  it  out  when  the  proper  time  comes  or  to  sell 
it  to  the  local  mills.     We  do  sell  considerable  to  local  mills. 

Commissioner  Clements.  Where  are  the  local  mills  that  you 
sell  to? 

Mr.  Seaver.  Here  in  Kansas  City. 

Commissioner  Clements.   Kansas  City,  Mo.? 

Mr.  Seaver.  Some  in  Kansas  City,  Mo.,  and  some  in  Kansas  City, 
Kans. 

Commissioner  Clements.  What  part  of  this  business  is  it  that  you 
decline  to  answer  in  resi)ect  to?  We  do  not  want  you  to  misunder- 
stand us.     We  want  to  give  you  an  opportunity  now  to  answer  these 
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questions  which  we  think  we  liave  a  right  to  ask,  and  do  not  want 
you  to  decline  to  answer  ujjon  any  niisunderstandin.u'  as  to  our 
meaning. 

.Mr.  Seaver.   I  do  not  know  liow  I  can  answer  tliat. 

JNlr.  IIagerman.  T  wiU  ask  llie  question,  Don't  you,  on  tlie  ship- 
nieuls  of  grain  which  thns  come  in,  get  back  in  some  form,  dii-ectly 
or  indirectly,  an  amoniil  e([ualiiig  the  1  cent  arbiti-ary  against  Kansas 
City,  it  being  charged  against  1  lie  portion  of  the  freight  money  that 
goes  to  the  Union  Pacific':' 

Mr.  LoOMis.   Can  I  frame  the  ()bje(!ti()n  for  the  witness? 

Commissioner  Clements.   \Vh()  do  you  appear  for? 

Mr.  Looiiis.  I  ap[)ear  for  the  witness  in  this  matter.  I  object  in 
so  far  as  the  question  is  confined  to  shipments  wholly  within  the  State 
of  Kansas,  originatiiig  in  and  ending  in  the  State  of  Kan.sas,  for  the 
reason,  first,  that  the  Commission  has  no  jurisdiction  to  in(iuire  into 
grain  shipments  liandled  wholly  within  the  limits  of  one  State;  and 
upon  the  fui-ther  grounds  that  by  answering  the  question  as  to  trans- 
actions wholly  witliin  the  State  the  witness  might  subject  liimself  to 
penalties  wliich  might  be  visited  upon  him  under  the  laws  of  the  State 
of  Kansas  i-elating  to  business  wliolly  within  the  State. 

Commissioner  Clements.  Your  objection  goes  in  a  general  way  to 
a  certain  class  of  business  that  begins  in  Kansas  and  stops  in  Kan- 
sas, and  then  your  other  contention  is  that  by  its  going  into  this  ele- 
vator and  not  going  forward  at  once  that  it  all  stops  there.  So  your 
objection  goes  to  the  whole  business,  taking  the  two  positions  that  you 
take. 

Mr.  LooMis.  This  elevator  is  in  Kansas  City,  Kans.  As  to  that  busi- 
ness which  goes  out  of  the  elevator  destined  to  points  beyond  the 
State  line,  if  there  is  any  manner  in  which  this  arbitrary  is  overcome 
it  is  the  duty  of  the  witness  to  answer.  If  he  gets  anj'  concessions 
from  Jlastern  lines  by  which  he  is  enabled  to  overcome  that  arbitrary', 
then  I  understand  it  is  the  duty  of  the  witness  to  answer  the  question. 

Commissioner  Clements.  We  understand  him  to  say  that  substan- 
tially all  of  it  that  comes  into  the  elevator;  that  he  has  not  made  a 
shii)ment  through  otherwise  in  a  year,  and  tliat  all  of  it  goes  forward 
out  of  tli(^  ele^•ator  at  a  subsequent  time.  '  Is  that  a  correct  statement? 

Mr.  Seaver.  Yes,  sir. 

Commissioner  Clements.  Now,  perhaps  it  is  bought  with  the  inten- 
tion of  going  on  and  remains  there  only  as  lo  determination  of  the 
destination  and  when  it  shall  go  on. 

Mr.  Loomis.   Miiy  I  ask  one  or  two  questions? 

Commissioner  Clements.  Taking  your  two  positions  together,  it 
applies  practically  to  this  Avhole  business. 

Mr.  LoOMlS.  I  conceive  it  proper  to  make  objection  if  the  whole 
l)usiness  is  confined  to  the  Stale. 

Commissioner  Clements.  We  (h)  not  think  it  is  confined  to  the 
State.  We  do  not  think  it  is  possible  under  the  law  to  treat  tlie  mat- 
ter in  this  way  and  leave  it  entirely  prac1ica])le  to  j-eceive  rel)ates  on 
tliat  ti-alfic  up  to  Kansas  City  and  then  pay  the  rate  from  there  on. 
We  take  this  as  coming  within  th(^  intent  and  meaning  of  the  law. 

Mr.  LooMis.  I  would  lil<e  to  ask  a  few  (piestions  in  connection  Avilh 
thislo  make  tlie  i-ecord  complete.  I\[r.  Seaver,  the  grain  tliat  3'()ii  buy 
in  the  State  of  Kansas  is  consigned  to  what  point? 

Mr.  Seaver.  Kansas  City,  Kans. 

Mr.  Loomis,  And  is  unloaded  there? 

Mr.  Seaver.  Yes,  sir. 


288  GRAIN    AND    GEAIN    PRODUCTS. 

Mr.  LoOMiS.  Is  it  a  tinal  shipment — does  the  shipment  end  when  it 
gets  to  your  elev^atory 

Mr.  Seaver.  Yes,  sir. 

Mr.  LoOMis.  And  is  it  stored  there  for  any  definite  length  of  time — 
does  it  have  to  go  forward  at  any  particular  time? 

Mr.  Seaver.   Not  positively;  no,  sir. 

Mr,  LoOMis.  Can  you  allow  it  to  remain  there  as  long  as  you 
see  fit? 

Mr.  Seaver.  Six  months. 

Mr.  LoOMiS.   Can  you  allow  it  to  stay  there  longer  if  you  see  fit? 

Mr.  Seaver.  Yes,  sir;  it  does  stay  there  longer. 

Mr,  LOOMIS.   And  you  order  it  out  when  you  get  ready? 

Mr.  Seaver.  Yes,  sir. 

Mr.  LoOMis.  And  where  it  goes  are  j^ou  able  to  state  in  advance? 

Mr.  Seaver.  No,  sir. 

Mr.  LooMis.  In  what  direction  does  it  go? 

Mr.  Seaver,  Sometimes  to  Cliicago,  sometimes  to  the  Eastern  sea- 
board, and  quite  a  large  percentage  goes  south  to  Gulf  ports. 

Mr.  LOOMIS.  Does  any  of  it  go  to  points  in  Kansas  after  it  reaches 
the  elevator? 

Mr,  Seaver,  Some  of  it;  every  year  we  sell  wheat  to  go  to  local 
mills  in  Kansas. 

Mr.  LoOMiS.  A  portion  of  it  is  reshipped  to  points — local  points — in 
the  State  of  Kansas? 

Mr,  Seaver.  Yes,  sir, 

Mr,  LooMiS,  Which  varies  with  tlie  demand  from  time  to  time? 

Mr.  Seaver.  Yes,  sir. 

Mr.  LooMis.  And  3'ou  are  unable  to  state  at  any  specific  time  where 
the  grain  will  go  a  week  from  that  time? 

]\Ir.  Seaver.  Yes,  sir, 

Mr.  LooMis.  That  depends  upon  demand,  does  it  not? 

Mr,  Seaver.  Yes,  sir. 

Mr.  LooMis.  Do  I  undeistand  you  to  say  that  any  of  your  grain  has 
gone  tlirough  tliat  did  not  stop  in  the  elevator  last  j^ear? 

Mr.  Seaver,  I  think  not. 

Mr.  LoOMis.  Is  there  any  method  by  which  you  can  overcome  this 
arbitrary  on  rates  obtained  east  of  Kansas  City? 

Mr.  Seaver.  In  shipi)ing  out  of  course 

Commissioner  Prouty.  We  took  some  testimony  at  Chicago  the 
other  day,  Tlie  published  rate  was  12  cents  and  the  actual  rate  was 
5  cents  less. 

Mr.  Looms.  Tliat  may  show  how  he  overcomes  it. 

Commissioner  Prouty.  That  does  not  prove  that  he  didn't  get  a 
rebate  on  your  line,  too. 

Commissioner  Clements.  Tlie  witness  understands  the  question. 

Mr.  Hagerman.  Will  the  stenographer  repeat  the  question? 

The  question  was  repeated  by  tlie  stenographer,  as  follows : 

Don"t  you.  on  the  shipments  of  grain  Avhich  thus  come  in,  get  back  in  some  form, 
directly  or  indirectly,  an  amount  equaling  the  1-cent  arbitrary  against  Kansas  City, 
it  being  charged  against  the  portion  of  the  freight  money  that  goes  to  the  Union 
Pacific':' 

No  response. 

Commissioner  Clements.  We  will  let  him  temporarily  refuse  to 
answer  and  -^ve  will  call  him  subsequently.  If  he  wants  to  take  time 
to  consider  it,  we  will  not  press  it  now. 
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Mr.  TIagerman.  Just  one  or  two  qiu'stions  Mbout  tlie  (juostion  of 
switcliino:.     Is  tlie  elevator  off  on  a  sidetrack,  off  from  the  main  line? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hageraian.  Now,  how  is  the  switching  charge  into  the  elevator 
cared  foi'? 

Mr.  Seaver.  There  is  no  charge  on  the  Tnion  l*aci(ic  gi-ain.  There 
is  on  otlier  roads.  If  we  l)uy  grain  fiom  oilier  I'oads  we  have  to  i)ay 
switching. 

Mr.  IIagerman.    Yon  don't  buy  much  from  other  roads? 

Mr.  Seaver.  No,  sir. 

Mr.  IIagerman.  No  switching  chai-ge  is  made  at  all? 

Mr.  Seaver.  No,  sir. 

Mr.  IIagerman.  At  some  of  these  subsequent  times,  when  yon  go 
to  take  it  out,  the  Union  Pacific  brings  it  across  the  State  line  and 
delivers  it  to  some  other  line.  How  is  the  switching  charge  taken 
care  of? 

Mr.  Seaver.  The  outgoing  road  pays  the  switching. 

Mr.  IIagerman.  ^Yho  pays  it?  Does  that  come  out  of  the  freight, 
or  do  yon  pay  it? 

Mr.  Seaver.  The  outgoing  I'oad  ordinarily  assumes  it. 

Mr.  Hagerman.  And  absorbs  it  in  its  charges? 

Mr.  Seaver.  Y"es,  sir. 

Mr.  IIagerman.  Is  that  the  ordinary  way  of  doing  it? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  So  j^ou  have  no  charge  against  you  on  account  of 
switching  or  terminal  charges? 

Mr.  Seaver.  Sometimes  we  have  to  pay  the  switching  ourselves  on 
grain  going  from  the  elevator  destined  to  some  local  point.  Then  we 
pay  that  ourselves. 

Mr.  IIagerman.  What  do  you  call  a  local  point? 

Mr.  Seaver.  A  noncompetitive  point  on  some  Eastei-n  line. 

Mr.  IIagerman.  That  is  a  very  rare  case? 

Mr.  Seaver.  Yes,  sir. 

Mr.  IIagerman.  Now,  then,  in  case  the  car  is  to  be  sent  over  to  one 
of  these  mills,  how  do  3'ou  deal  witli  that? 

Mr.  Seaver.  There  we  have  to  pay  the  switching,  a  car  service,  or 
the  buyer  has  to  pay  it. 

Mr.  IIagerman.  Who  actually  owns  the  elevator? 

Mr.  Seaver.  F.  II.  Peavey  &  Co. 

Mr.  Hagerman.  And  F.  H.  Peavey  leases  that  to  your  corporation? 

Mr.  Seaver.  Y^es,  sir. 

Mr.  Hagerman.  Is  there  any  payment  between  the  railroad  com- 
pany and  the  elevator  company  or  F.  II,  Peavey  which  relates  to  the 
elevator? 

Mr.  Seaver.   Not  thai  I  know  of. 

Mr.  Hagerman.  W heather  there  is  any  form  by  which  anything 
comes  to  you  for  any  kind  of  service  oi-  anything  else  than  what  we 
have  been  talking  about? 

Mr.  Seaver.  No,  sir;  not  that  I  know  of. 

Mr.  LoOMis.  Does  the  Tnion  l*acific  ix'i-mit  their  cars  to  go  to  other 
lines  with  gi-ain? 

Mr.  Seaver.  They  do. 

Mr.  LooMis.  Is  it  very  much  of  a  practice  for  them  to  permit  l()a<led 
cars  of  grain  to  go  to  other  lines? 

Mr.  Seaver.  All  the  grain  that  comes  in  here  that  is  not  unloaded 
at  our  elevator  has  to  go  to  the  Eastern  lines  to  be  unloaded. 
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Mr.  LooMis.  It  has  to  go  to  the  Union  Pacific  for  the  Union  Pacific 
to  retnrn  to  theni"? 

Mr.  Seaver.  Yes,  sir. 

Mr.  LooMis.  How  nianj^  cars  can  you  unload  there  in  the  course  of 
a  day? 

Mr.  Seaver.  One  hundred  cars. 

Mr.  LoOxMlS.  Come  in  there  in  the  morning  and  go  out  at  night — 
that  many  cars? 

Mr.  Seaver.  Yes,  sir. 

Mr.  LooMis.  That  is  all. 

Commissioner  Prouty.  Do  j'OU  handle  other  grain  than  your  own 
at  your  elevator? 

Mr.  Seaver.  Yes,  sir. 

Commissioner  Prouty.  Which  comes  to  yon  over  the  Union  Pacific 
road? 

Mr.  Seaver.  Most  of  it. 

Commissioner  Prouty.  Does  the  Union  Pacific  pay  you  1^  cents 
for  unloading  that? 

Mr.  Seaver.  All  of  the  Unioii  Pacific  grain  we  unload  we  get  1^ 
cents  for  unloading  it. 

Commissioner  Prouty.  Does  the  shipper  also  pay  j'ou  for  storing  it? 

Mr.  Seaver.   Yes,  sir. 

Commissioner  Prouty.  What  charge? 

Mr.  Seaver.  A  cent  a  bushel  for  the  first  twenty  days  and  one- 
fourth  of  a  cent  for  each  subsequent  ten  days. 

Commissioner  Prouty.  That  includes  loading  of  the  cars  when  it 
is  shipped  out? 

Mr.  Se.aver.  Yes,  sir. 

Commissioner  Prouty.  You  ship  grain  east  in  large  quantities? 

Mr.  Seaver.  Yes,  sir;  we  ship  a  portion  of  what  we  bu3^ 

Commissioner  Prouty.  To  any  particular  market? 

Mr.  Seaver.  We  ship  to  Chicago  or  the  Gulf  ports. 

Commissioner  Prouty.  Are  the  rates  maintained  between  Chicago 
and  Kansas  City? 

Mr.  Seaver.  I  think  not. 

Commissioner  Prouty.  By  what  lines  do  you  ship? 

Mr.  Seaver.  I  have  not  the  last  year;  I  have  not  shipped  anything 
at  all  to  Chicago.  I  have  sold  all  mj^  grain  loaded  on  cars  at  the 
elevator. 

Commissioner  Prouty.  Somebody  else  gets  the  rebate  or  takes  care 
of  the  freight  rate? 

Mr.  Seaver.  Yes,  sir.  ^ 

Commissioner  Prouty'.  Have  you  sold  to  any  one  i)erson — that  is, 
mostly  to  anj^  one  person? 

Mr.  Seaver.  Yes,  sir;  I  have  sold  more  to  one  firm  than  any  other. 

Commissioner  PROUTY.  Which  is  that? 

Mr.  Seaver.  The  Simonds  Grain  Company. 

Commissioner  Prouty.   Where  are  they  located? 

Mr.  Seaver.  In  Kansas  City. 

Commissioner  Prouty.  To  what  market  do  they  ship? 

Mr.  Seaver.  Chicago  and  Milwaukee,  and  some  to  Minneapolis. 

Commissioner  Clements.  Do  you  wish  to  take  some  time  on  that 
question? 

Mr.  LoOMis,   Yes.  sir. 
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Commissioner  Clements.  We  do  not  withdraw  tlie  question.  We 
expect  an  answer  to  it,  but  it  is  a  matter  of  some  importance  and  we 
consent  to  the  witness  taking  time  to  consider  it,  and  he  is  not  excused. 

F.  C.  Maegly,  being  dulj'^  swoi-n,  testified  as  follows: 

Mr.  Hagerman:  What  is  your  connection  with  the  Santa  Fe  road? 

Mr.  Maegly.  Assistant  general  freight  agent  at  Topeka. 

Mr.  Hagerman.  Have  you  charge  in  connection  with  tlie  adjust- 
ment of  rates  or  arrangements  with  shippers  of  grain  out  in  your 
territory  in  Kansas? 

Mr.  Maegly.  We  compile  and  print  the  tariffs  at  Topeka. 

Mr.  Hagerman.  Do  you  know  what  arrangement,  if  any,  Richard- 
son &  Co.  have  with  the  comj)any? 

Mr.  Maegly.  No,  sir. 

Mr.  Hagerman.  You  understand  what  tliis  differential  or  arbitrary 
is  against  Kansas  City,  of  which  complaint  has  been  made  here? 

Mr.  Maegly.  Yes,  sir. 

Mr.  Hagerman.  Does  that  exist  at  any  other  jDoint  on  your  line 
west  of  this  place? 

Mr.  Maegly.  No,  sir. 

Mr.  Hagerman.  So  that  all  those  points  have  the  privilege  of 
bringing  into  an  elevator  and  shipping  out  without  the  imposition  of 
the  arbitrar3\     It  goes  through  at  the  through  rate? 

Mr.  Maegly.  Where  a  back  haul  is  not  involved ;  in  the  direct  line 
of  transit. 

Mr.  Hagerman.  In  other  words,  this  being  one  of  the  open  grain 
markets  on  the  Missouri  River,  this  is  practically  the  one  place  that 
the  arbitrary  is  enforced  against  it? 

Mr.  Maegly.  It  is  true  at  other  Missouri  River  points. 

Mr.  Hagerman.  But  this  being  the  only  great  grain  market  the 
result  is  that  it  is  practically  enforced  at  Kansas  City  alone? 

Mr.  Maegly.  It  would  appl}^  with  equal  force  to  shipments  we  take 
into  St.  Joe,  Leavenworth,  and  Atchison  consigned  to  dealers  locally 
at  those  points. 

Mr.  Hagerman.  If  it  went  locally  to  any  of  those  places  where  they 
had  no  grain  market,  it  would  not  go  through? 

Mr.  Maegly.  They  would  have  the  privilege 

Mr.  Hagerman.  The  i)rivilege  is  one  thing  and  the  actual  fact 
another.  In  its  actual  operation  it  operates  against  Kansas  City 
alone,  for  the  reason  that  Kansas  City  is  the  only  open  grain  market. 

Mr.  Maegly.  That  is  probably  true. 

Mr.  Hagerman.  As  I  understand  what  you  intend  in  fixing — you 
people  that  advocate  the  establishment  of  the  arbitrary — you  fix  it  at 
Missouri  River  points? 

Mr.  Maegly.  I  will  have  to  correct  that  statement.  Grain  con- 
signed to  millers,  for  example,  at  Atchison,  St.  Joe,  and  Leavenworth 
is  required  to  pay  the  local  rate,  and  the  products  if  milled  go  forward 
at  these  proportions. 

Mr.  Hagerman.  I  do  not  quit(i  understand  that;  at  St.  Joe,  Leaven- 
woitli,  and  Atchison  when  11  is  milled  in  it  goes  through  without  the 
arbitrary? 

Mr.  MAECiLY.  It  pays  tlie  local  rate. 

Mr.  Hagerman.  It  goes  forward  at  tlie  sum  of  the  two  locals? 

Mr.  Maegly.  The  local  in  plus  the  proportional  out  to  the  Missis- 
sippi River  and  beyond. 
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Mr.  Hagerman.  How  many  elevators  do  Richardson  &  Co.  main- 
tain on  the  Atchison  system? 

Mr.  Maegly.  There  are  probabl}^  three.     I  conld  not  state  definitely 
whether  there  are  more. 
Mr.  Hagerman.  Located  where? 

Mr.  Maegly.  One  at  Winfield,  one  at  Argentine,  and  another  at 
Chicago. 

Mr.  Hagerman.  What  is  the  arrangement  with  Richardson  &  Co. 
about  handling  the  grain,  without  asking  a  great  number  of  questions, 
if  you  can ;  in  what  form  is  any  arrangement  made  with  Richardson 
■&  Co.  as  to  handling  their  stuff  by  which  they  get  any  advantage  in 
23ayment  for  services  or  anything  else,  if  you  know  anything  about  it? 
Mr.  Maegly.  I  do  not  know  of  any  arrangement  whatever  that  is 
different  to  that  which  we  have  with  other  shippers,  all  other  shippers. 
Mr.  Hagerman.  How  do  you  account  for  the  fact  of  Richardson  & 
Co.  practicallj'  controlling  the  grain  business  on  your  line? 

Mr.  Lathrop.  That  is  the  same  question  which  was  objected  to.  It 
leaves  a  question  of  inference.  The  witness  states  that  he  had  no 
knowledge  of  any  arrangement.  He  asks  him  how  he  accounts  for 
the  fact. 

Commissioner  Clements.  He  can  state  any  fact  he  knows  in  con- 
nection with  it. 

Mr.  Lathrop.  There  is  no  objection  to  a  full  disclosure,  but  what 
I  object  to  is,  all  through  this  investigation,  Mr.  Hagerman  is  attempt- 
ing to  argue  his  case  through  the  witness.  The  witness  says :  "  I  have 
no  knowledge."  Then  he  asked,  "How  do  you  account  for  Richard- 
son getting  all  the  business?"  The  Commission  is  as  competent  to 
infer  that  as  the  witness,  and  it  is  not  the  province  of  the  witness  to 
do  it,  and  it  unduly  prolongs  this  hearing. 

Commissioner  Clements.  Well,  of  course,  that  is  not  necessary. 
He  can  only  answer  it  by  stating  any  fact  he  knows. 

Mr.  Lathrop.  There  is  no  objection  to  the  fullest  disclosure,  so  far 
as  it  concerns  anybody  connected  with  the  Santa  Fe. 

Mr.  Hagerman.  Does  Richardson  &  Co.  get  anything  for  any  kind 
of  service  in  connection  with  the  elevator  from  the  railroad  company? 
Mr.  Maegly.  Not  to  my  knowledge.     You  ask  whether  they  do  get 
anything? 
Mr.  Hagerman.  Yes,  sir. 
Mr.  Maegly.  Not  to  my  knowledge. 

Mr.  Hagerman.  Who  would  be  the  man,  on  the  part  of  your  com- 
pany, if  there  was  an  arrangement  with  Richardson  &  Co.  that  would 
be  the  one  to  know? 

Mr.  Maegly.  I  could  not  state  which  one  of  my  higher  officials. 
The  general  freight  agent  is  J.  E.  Gorman,  the  traffic  manager  is  W.  B. 
Biddle,  and  the  vice-president,  Mr.  Paul  Morton. 

Mr.  Hagerman.  Is  there,  to  your  knowledge,  anything  in  the  way 
of  a  service  charge  made  by  Richardson  &  Co.  as  to  any  of  the  grain 
handled? 

Mr.  Maegly.  Not  to  my  knowledge. 

Mr.  Hagerman.  You  heard  Mr.  Robinson's  testimony,  where  they 
get  from  3  to  5  cents  advantage  out  in  western  Kansas? 

Mr.  Maegly.  I  heard  most  of  his  testimony.  I  was  in  the  back  of 
the  room. 

Mr.  Hagerman.  What  is  the  result  in  that  territory  as  to  Richard- 
son getting  the  business? 

Mr.  Lathrop.  I  object  to  that  question  again.  If  he  knows  any 
fact,  I  have  no  objection  to  it. 
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Commissioner  Clements.  He  asks  what  is  the  result  as  to  Richard- 
son getting  any  business.     That  would  be  a  fact. 

Mr.  Lathrop.  If  he  knows. 

Commissioner  Clements.  Certainly. 

Mr.  Lathrop.  I  do  not  want  to  be  "technical  about  this  matter,  but 
it  leads  to  this  sort  of  inquir3^  Richardson  &  Co.  have  certain  facili- 
ties along  the  Atchison  road,  as  the  witness  for  Richardson  &  Co.  has 
testified — a  large  number  of  elevators  and  better  facilities  for  handling 
the  business.  Richardson  may  go  into  that  field  and,  hy  reason  of 
these  additional  facilities,  may  offer  better  prices  than  other  dealers. 
He  may  go  into  that  territory  and  other  dealers  may  stay  out  of  that 
territory.  How  does  it  aid  this  inquiry  to  ask  Avhether  Richardson  or 
somebody-  else  gets  it,  wlien  it  leads  up  to  whether  anybodj'  else  is  try- 
ing to  get  it  and  failed?  It  is  like  two  men  in  a  community.  One  has 
a  storehouse  and  the  other  has  not.  The  man  by  reason  of  having 
the  storehouse  and  by  reason  of  the  other  man  liaving  only  a  street 
corner,  can  handle  the  business  and  paj^  more,  because  he  can  keep  it 
and  get  a  better  market;  and  it  would  not  shed  any  light  on  this  thing 
to  show  that  Richardson,  by  reason  of  better  facilities,  got  the  business, 
because  others  might  not  try  for  it. 

Commissioner  Clements.  These  things  have  to  be  taken  step  by 
step,  and  it  can  onl}^  be  inquired  into  step  by  step.  In  the  first  place, 
it  can  be  inquired  whether  Richardson  &  Co.  do  get  the  business. 
Then  it  can  be  ascertained  why,  whether  it  is  because  of  better  facili- 
ties, better  rates,  or  how  it  is  l3rought  about. 

Mr.  Lathrop.  Very  well ;  I  have  no  objection  as  far  as  his  knowl- 
edge goes. 

Mr.  Hagerman.  All  we  want  is  what  the  arrangement  is? 

3Ir.  Lathrop.  He  has  said  he  has  no  knowledge  of  it,  and  has  given 
the  names  of  his  sui^eriors. 

Mr.  Hagerman.  How  do  the  shipments  of  grain  out  in  this  territory 
of  Richardson  &  Co.  compare  with  those  of  Hall  &  Robinson?  With 
that  advantage,  what  grain,  if  any,  is  shipped  by  Richardson  &  Co. 
from  that  territory — any? 

Mr.  Maegly.  Some. 

Mr.  Hagerman.  How  do  their  shipments  compare? 

Mr.  Maegly.  I  could  not  state  tlie  jiroi^ortion  their  shipments  would 
bear  to  those  of  Hall  &  Robinson.  I  can  state  this :  Cases  under  inves- 
tigation by  our  office  have  shown  that  the  bids  put  out  by  Richard- 
son &  Co.  have  been  based  on  the  Kansas  City  price,  less  the  tariff 
rate  to  tlie  initial  point  wliere  the  bids  were  made,  and  less  an  additional 
amount,  presumably  representing  the  dealers'  pi'ofit. 

Mr.  Hagerman.  C'an  you  not  in  the  same  wa}^  state  what  the  arrange- 
ment is  with  Richardson? 

Mr.  Maegly.  I  can  not. 

Mr.  Hagerman.  I  will  ask  one  general  question.  Do  j'ou  mean  to 
tell  the  Commission  that  you  have  no  knowledge  whatsoever  of  Rich- 
ardson, in  any  manner,  shape,  or  form,  getting,  directlj^  or  indirectly, 
any  advantage — no  matter  what  the  form  of  it  may  be — bj^  way  of 
shipments  over  the  Santa  Fe  road  as  against  other  shij)pers  and  deal- 
ers at  Kansas  City? 

Mr.  Maegly.  I  mean  to  make  that  positive  statement. 

Mr.  Hagerman.  That  is  all,  then. 

Mr.  Lathrop.  Now,  in  regard  to  this  1  cent  arbitrary,  to  which  the 
investigation  has  related  very  largely.  If  I  understand  you  correctly, 
that  same  arbitrary  is  in  force  at  all  Missouri  River  points  to  which 
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shipments  are  made ;  not  only  to  Kansas  City,  but  to  St.  Joe,  Leaven- 
worth, and  Atchison? 

Mr.  Maegly.  Yes,  sir. 

Mr.  Lathrop.  And  because  the  business  is  done  in  Kansas  City,  or 
a  large  volume  of  it,  does  not  change  the  situation  that  whatever  busi- 
ness is  done  at  Missouri  River  points  the  same  arbitrarj^  exactly  is 
charged  at  St.  Joe,  at  Atchison,  and  at  Leavenworth  for  business  done 
at  St.  Joe,  Leavenworth,  and  Atchison  as  is  charged  at  Kansas  City? 

Mr.  Maegly,  That  is  true. 

Mr.  Lathrop.  So  far  as  the  Missouri  River  points  are  concerned, 
there  is  no  discrimination  against  Kansas  City  as  compared  with  other 
Missouri  River  points,  is  there? 

Mr.  Maegly.  There  is  not. 

Mr.  Lathrop.  You  spoke  of  grain  consigned  to  millers  for  local 
consumption  at  Leavenworth,  Atchison,  and  those  points.  Those  men 
pay  this  1  cent  arbitrary,  do  they  not? 

Mr.  Maegly.  They  pay  the  full  local. 

Mr.  Lathrop.  I  wish  you  would  explain  that  with  a  little  particu- 
larity to  the  Commission,  if  you  know  what  reason  there  is  for  the 
imposition  of  this  1  cent  arbitrary,  and,  so  far  as  the  Kansas  City 
market  is  concerned,  whether  that  1  cent  arbitrary  does  or  does  not 
compensate  the  railroad  company  for  its  car  service  in  handling  the 
grain  that  comes  to  Kansas  City,  over  and  above  its  car  service  in 
handling  grain  to  other  points  in  the  State  of  Kansas  and  elsewhere? 

Mr.  Maegly.  It  has  been  my  observation  that  the  detention  to  our 
car  equipment  in  connection  with  cars  consigned  to  the  Kansas  City 
market  has  been  greater  materially  than  the  detention  incident  to 
shipments  south  at  points  on  our  line  west  of  Kansas  City. 

Mr.  Lathrop.  How  does  that  detention  compare  in  this  regard,  as 
to  whether  or  not  the  1  cent  arbitary  compensates  the  company  for 
the  detention  of  its  cars  over  and  above  the  limit  of  time  they  are 
detained  in  handling  shipments  in  other  parts  of  Kansas  where  the 
arbitrary  is  not  enforced? 

Mr.  Maegly.  For  example,  in  the  season  just  past  we  were  very 
short  of  equipment,  and  the  delays  to  our  cars  by  reason  of  the  Kansas 
City  market  i^rivilege  was  verj^^  great,  and  in  comparison  with  the 
delays  at  interior  points  it  was  ver}"  much  greater. 

Mr.  Lathrop.  In  other  words,  would  this  1  cent  arbitrary,  accord- 
ing to  its  practical  result,  compensate  you  or  the  railroad  company 
for  the  excess  of  car  service  involved  in  handling  the  Kansas  City 
business? 

Mr.  Maegly.  Not  in  my  judgment,  with  the  experience  we  have 
had  during  the  past  two  years. 

Mr.  Lathrop.  Well,  now,  if  you  have  had  under  your  supervision 
any  investigation  made  as  to  the  average  detention  of  cars  in  this 
Kansas  City  service,  you  may  state  what  the  result  of  that  investiga- 
tion was. 

Mr.  Maegly.  We  had  occasion  to  investigate  the  matter  last  sum- 
mer, and  it  developed  that  the  delay  to  our  cars  at  Kansas  City  would 
average  approximately  seven  days  from  the  time  the  shipments  arrived 
and  the  consignee  was  notified  until  the  time  our  cars  were  released 
to  us  empty. 

Mr.  Lathrop.  Well,  now,  at  that  time,  what  were  those  cars  worth 
to  the  company  per  day? 

Mr.  Maegly.  They  were  very  v.aluable;  I  could  not  state. 

Mr.  Lathrop.  About. 
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Mr.  Maegly.  Prol^ablj-  as  mneli  as  $30  a  daj'. 

Mr.  Lathrop.  Take  this  1  cent  arbitrary,  how  much,  on  an  average 
carload  lot — how  much  would  that  1  cent  pay  the  railroad  company? 

Mr.  Maegly.  Assunuui;-  that  the  average  is  40,000  or  50,000  pounds, 
the  difference  would  be  '^i  or  $o  per  car. 

Mr.  Lathrop.  How  does  that  detention  in  Kansas  City  compare  in 
extent  or  duration  with  the  extent  at  interior  points  along  the  line 
where  the  detention  did  or  did  not  exist? 

Mr.  Maegly.  It  is  very  much  greater,  for  this  reason,  that  cars 
arriving  at  stop-over  points  in  the  interior  can  be  disposed  of  imme- 
diately, for  the  reason  that  the  carrier  has  a  standing  order  for  the 
consignment  indicating  just  what  disposition  is  to  be  made,  whereas 
at  Kansas  Cit}^  the  shipments  come  consigned  to  various  commission 
firms  doing  business  who  have  not  determined  on  arrival  of  the  prop- 
erty what  disposition  they  will  make  of  it.  They  are  obliged  to  go  on 
the  open  board  or  by  other  means  dispose  of  their  grain,  and  then 
determine  the  disposition,  and  then  notify  our  company  where  to  place 
the  j)roperty,  all  of  that  entailing  a  material  delay  compared  with  the 
delaj^s  west  and  east. 

Mr.  Lathrop.  Would  you  say,  as  a  railroad  man,  in  handling  the 
business  of  the  railroad  company-  that  it  was  to  the  advantage  of  the 
company  to  do  this  business  at  Kansas  City  at  a  1-cent  arliitrarj-  as 
against  the  business  you  did  at  other  i)oints  where  this  arbitrary  did 
not  obtain,  or  Avould  the  advantage  be  the  other  way? 

Mr.  Maegly.  I  would  venture  the  opinion  that  the  advantage  would 
be  the  other  way. 

Mr.  Lathrop.  You  said  something  about  having  knowledge  of  the 
prices  sent  out  bj"  Richardson  &  Co.  from  time  to  time  for  grain,  from 
which  Mr.  Hagerman  imagined  ov  attempted  to  show  by  you  that  you 
could  show  from  those  prices  some  iirivate  arrangement  between 
Richardson  &  Co.  and  the  Santa  Fe  Railwaj'  ComjDany.  I  understood 
you  to  say  that  Richardson's  prices  sent  out  from  here  were  based 
upon  the  rate  in  from  a  given  point  to  Kansas  City,  less  the  1-cent 
arbitrarjT^  here  and  less  the  one-half  cent  or  cent,  as  the  case  might 
l)e,  which  Richardson  &  Co.  figured  as  their  profit  in  handling  the 
business? 

Mr.  Maegly.  I  do  not  think  I  follow  j^our  question  exactly. 

Mr.  Lathrop.  What  I  wanted  to  know  was  the  basis  on  which  Rich- 
ardson &  Co.'s  prices,  about  which  you  stated  that  you  had  some 
knowledge,  were  sent  out  along  the  road  from  day  to  da}'  at  different 
stations — on  what  those  prices  were  based. 

Mr.  Maegly.  Those  prices  in  the  great  generality  were  the  Kansas 
City  mai'ket  price,  less  the  full  local  rate  to  Kansas  City  and  an 
additional  amount — one-half  a  cent  or  a  cent,  which  presumably 
accounis  for  the  ])rofit. 

Mr.  Lathrop.  That  is,  thej'  were  the  i)rices  obtainiug  on  the  Kan- 
sas City  market,  less  the  local  rate  from  the  point  whei'e  the  grain 
was  Ijought  to  Kansas  City,  less  one-half  a  cent  or  a  cent  figured  as 
profit? 

Mr.  Maegly.  Yes,  sir. 

Mr.  Lathrop.  Do  you  know  as  a  matter  of  fact  how  those  prices 
compared  with  other  prices  scut  out  from  the  Kansas  City  market  bj" 
other  buyers  along  the  same  line? 

Mr.  ]MAE(iLY.  I  judge  they  were  A'ery  similar. 

Commissioner  Pro UTY.  Did  the  Kansas  City  market  get  the  grain 
at  that  price? 
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Mr.  Maegly.  a  very  large  percentage  of  the  grain  from  off  our 
line  arrived  at  Kansas  City  on  local  consignment  to  various  commis- 
sion firms. 

Commissioner  Prouty.  Does  the  grain  on  your  line  go  by  the  Gulf, 
the  export  grain  coming  to  Kansas  City? 

Mr.  Maegly.  No,  sir. 

Commissioner  Prouty.  Grain  hj  your  line  for  Chicago  does  come 
to  Kansas  City? 

Mr.  Maegly.  Yes,  sir. 

Commissioner  Prouty.  Is  most  of  that  grain  billed  through  to 
Chicago  or  locally  to  Kansas  City? 

Mr.  Maegly.  That  which  Richardson  &  Co.  buy  in  the  country 
for  shipment  to  or  via  Chicago  is  billed  through  to  Chicago. 

Commissioner  Prouty.  What  part,  so  far  as  you  know — what  part 
of  the  grain  that  he  buys  for  eastern  sliipment  is  shipped  to  Chicago 
direct,  and  what  part  stops  at  Kansas  City? 

Mr.  Maegly.  I  could  not  state  what  per  cent. 

Commissioner  Prouty.  Have  you  anj'  idea? 

Mr.  Maegly.  I  think  a  very  large  percentage  of  what  Richardson 
buys  in  that  territory  is  consigned  to  Chicago,  all  of  which  passes 
through  this  gateway. 

Mr.  Lathrop.  How  does  that  grain  that  goes  to  the  Gulf  from 
points  along  the  line  in  Kansas,  destined  for  the  Gulf  of  Mexico — 
how  does  that  go? 

Mr.  Maegly.  That  is  shipped  direct  from  the  initial  points  via 
Purcell. 

Mr.  Lathrop.  It  is  a  shorter  route  by  Purcell  than  to  come  here? 

Mr.  Maegly.  Yes,  sir. 

Mr.  Lathrop.  So  it  is  only  that  part  of  the  shipments  destined  for 
Kansas  City  or  Chicago  that  come  by  Kansas  Citj''? 

Mr.  Maegly.  Yes,  sir. 

Commissioner  Prouty.  Do  Richardson  &  Co.  export  through  the 
Gulf? 

Mr.  Maegly.  I  understand  thej^  do. 

Commissioner  Prouty.  That  is  all. 

Mr.  Lathrop.  That  is  all. 

Mr.  Hagerman.  I  want  to  ask  Mr.  Maegly  another  question.  You 
say  that  the  principle  upon  which  this  arbitrary  is  obtained  is  that  it 
costs  more  at  Kansas  City  to  deal  with  the  situation,  that  cars  are 
harder  to  get,  etc.? 

Mr.  Maegly.  I  do  not  wish  to  be  understood  as  alleging  that  it  is 
maintained  on  that  principle.  I  cited  that  as  a  possible  reason  for 
justifying  it. 

Mr.  Hagerman.  Your  people,  of  course,  claim  that  it  is  legal,  and 
we  claim  that  it  is  illegal.  You  claim  that  it  is  for  the  through  line 
to  maintain  and  keep  its  business  east  of  hei*e.  Is  not  that  the  reason 
for  keeping  it  in  force? 

Mr.  Maegly.  That  would  be  one  reason. 

Mr.  Hagerman.  That  is  the  chief  reason,  is  it  not,  irrespective  of 
the  illegality?     That  is  why  it  is  established  and  maintained? 

Mr.  Maegly.  It  was  established  originally  by  an  agreement  between 
Mr.  Vanlandingham,  Mr.  Trickett's  predecessor,  and,  I  think,  the 
traffic  manager  of  the  Missouri  Pacific. 

Mr.  PIagerman.  That  is  the  purpose  of  maintaining  it.  That  is 
the  point.     There  is  no  such  arbitrary  maintained  at  St.  Louis? 
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Mi\  Maegly.  Prior  to  tluit  agreement  the  grain  could  be  brought  to 
Kansas  City  at  the  local  rate  and  reshipped  at  the  balance  of  the 
through  rate. 

Mr.  IIagerman.  You  are  giving  the  argument  as  to  the  expense  at 
Kansas  City — that  it  is  more  expensive  to  handle  the  cars  than  at 
Topeka.     At  St.  Louis  there  is  no  such  arbitrary  obtaining,  is  there? 

Mr.  Maegly.  No. 

Mr.  Hagerman.  At  Chicago  no  such  arbitrary  is  maintained? 

Mr.  Maegly.  It  depends  on  the  territory. 

Mr.  Hagerman.  There  is  no  such  arbitrary  at  Chicago,  none  at  St. 
Louis,  and  none  at  New  Orleans.     That  is  true,  is  it  not? 

Mr.  Maegly.  That  is  probably  true. 

iMr.  LL\GERMAN.  When  you  speak  of  the  arbitrary  being  enforced 
at  other  cities,  at  Missouri  River  points,  you  heard  Mr.  Denton  testify 
this  morning  that  he  receives  all  his  grain  there  and  ships  it  out  with- 
out the  arbitraiy  cutting  any  figure? 

Mr.  Maegly.  I  heard  his  testimony;  yes,  sir. 

Mr.  Hagerman.  How  does  the  Santa  Fe  compete  with  that?  Does 
it  take  any  business  in  there  at  all? 

Mr.  Maegly.  We  do  not  take  any  of  Mr.  Denton's. 

Mr.  Hagerman.  Do  j'^ou  carry  any  grain  to  the  elevator?  What  I 
want  is,  have  you  any  knowledge  or  exj)erience  of  the  situation  at 
Leavenworth?  You  gave  that  as  a  point  where  the  arbitrary  is 
enforced. 

Mr.  Maegly.  We  grvvv  to  Leavenworth,  Atchison,  and  St.  Joseph. 

Mr.  Hagerman.  Do  you  know  any  case  where  tlie  arbitrary  was 
enforced  in  bringing  it  into  Leavenworth  at  the  combined  amount  of 
locals  instead  of  the  through  price? 

Mr.  Maegly.  It  is  enforced  on  the  grain  we  ship  in  there  and  ship 
out. 

^Ir.  Hagerman.  Do  you  know  any  instance  in  which  that  has  been 
done? 

Mr.  Maegly.  In  all  instances  where  it  is  consigned  locally  to  those 
places. 

Mr.  Hagerman.  Have  there  been  such  instances  in  your  experience? 

Mr.  Maegly.  There  have  been. 

Mr.  Hagerman.  How  many? 

Mr.  Maegly.  I  could  not  begin  to  tell  you. 

Mr.  Hagerman.  You  coukl  not  specif}^? 

Mr.  Maegly.  I  could  not. 

Mr.  Hagerman.  Is  not  tluit  an  inference  of  yours  arising  from  the 
fact  that  the  arbitrary  on  its  face  is  supposed  to  apply  to  Missouri 
River  points? 

^Iv.  Maegly.  I  know  from  absolute  knowledge  that  shipments  to 
mills  at  the  three  points  named  pay  full  local  rates  in  there. 

Mr.  Hagerman.  And  then  out? 

Mr.  Maegly.  They  are  subject  to  this  unifoiin  proportional  rate 
out. 

Mr.  Hagerman.  Do  they  not  get  rid  of  that  arl)itrar3"  in  some  kind 
of  form  coming  into  tliose  places. 

Commissioner  Prguty.  Do  j^ou  mean  to  say  tliat  all  these  mills  on 
the  river  ai-e  paying  1  cent  more  than  any  mill  in  tlie  interior? 

Mi-.  Maegly.  They  pay  the  full  local  in  on  their  gi-ain. 

Commissioner  Prouty.  Let  us  take  Topeka.  Can  you  ship  into 
Topeka  on  the  local  and  then  ship  out  on  the  balance  of  the  tiirough 
rate? 
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Mr.  Maegly.  Yes,  sir. 

Commissioner  Prouty,  Even  if  consigned  locallj^  when  it  goes  in? 

Mr.  Maegly.  Yes,  sir. 

Commissioner  Prouty.  What  is  the  milling  in  transit  arrangement 
at  Topeka? 

Mr.  Maegly.  That  is  it.  Shipments  may  be  consigned  locally  to 
the  mills  and  when  a  corresponding  tonnage  of  product  is  recon'signed 
it  may  be  reshipped  at  the  balance  of  the  through  rate  to  the  Mis- 
souri River. 

Commissioner  Prouty.  How  do  you  justify  the  treatment  of  a  mill 
at  Topeka  that  way  and  compelling  a  mill  at  Leavenworth  to  pay  a 
cent  more? 

Mr.  Maegly.  That  would  be  my  only  means  of  justification,  the 
additional  delay  and  the  difference  in  methods  of  handling  the  grain. 

Commissioner  Prouty.  That  would  not  be  so  at  Leavenworth? 

Mr.  Maegly.  Scarcely. 

Mr.  Hagerman.  Have  you  any  estimate  of  the  number  of  cars  of 
wheat  brought  in  in  1901  on  account  of  Richardson  over  your  line  to 
Kansas  City? 

Mr.  Maegly.  I  have  not. 

Mr.  Hagerman.  Or  what  proportion  of  the  business  over  the  Santa 
Fe  was  Richardson's  as  against  others? 

Mr.  Maegly.  No,  sir. 

Mr.  Hagerman.  The  great  majority  was  Richardson's,  was  it  not? 

Mr.  Maegly.  The  grain  received  on  this  market? 

Mr.  Hagerman.  Brought  into  Kansas  City  on  the  Santa  Fe  road. 

Mr.  Maegly.  I  do  not  think  the  great  majority  was. 

Mr.  Hagerman.  Leave  out  the  word  "great"  and  sa,y  "majorit3^" 
That  would  be  a  fair  estimate,  would  it  not,  without  getting  down  to 
figures? 

Mr.  Maegly.  A  large  percentage  came  consigned  to  local  dealers 
at  Kansas  City.  I  could  not  state  definitely  what  relation  the  ship- 
ments that  passed  through  Kansas  Citj^  would  bear  to  the  shipments 
consigned  to  Kansas  City. 

Mr.  Hagerman.  The  point  I  want  to  get  at  is,  that  of  the  wheat 
that  originated  out  on  the  Santa  Fe  in  1901  that  passed  through  Kan- 
sas City,  the  majority  of  it  went  to  Richardson  &  Co.  or  was  shipped 
on  accout  of  Richardson  &  Co. 

Mr.  Maegly.  You  want  me  to  guess? 

Mr.  Hagerman.  I  want  your  estimate. 

Mr.  Maegly.  I  have  no  statistics. 

Mr.  Hagerman.  Do  you  know  anything  about  it? 

Mr.  Maegly.  I  would  have  to  guess. 

Mr.  Hagerman.  Is  that  as  near  as  you  can  come,  a  guess? 

Mr.  Maegly.  Yes,  sir. 

Mr.  Hagerman.  Who  connected  with  your  company  can  tell? 

Mr.  Maegly.  I  could  give  it  to  you  hy  calling  for  the  statistics  on 
our  statistical  department.     It  would  require  some  eomi3ilation. 

Mr.  Hagerman.  Is  there  anybody  that  has  it  so  that  we  could  get 
it  directl}^  so  as  to  have  a  definite  statement  about  it? 

Mr.  Maegly.  There  may  be  a  definite  statement  in  my  office,  but 
I  have  not  i^ersonally  examined  it. 

Mr.  Hagerman.  That  is  all. 

Mr.  Lathrop.  Your  idea  is  that  the  combined  shipments  of  other 
dealers  exceed  those  of  Richardson  over  j^our  line? 

Mr.  Maegly.  That  would  be  my  guess. 
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Mr.  Lathrop.  You  say  tliat  this  arbitrary  was  establislied  origi- 
nally bj'  an  agreement  between  the  transportation  l)nreaii  commis- 
sioner, the  predecessor  of  IVIr.  Trickett — wlio  is  the  moving  sj^irit 
through  his  counsel  of  this  inquiry — was  establislied  by  an  agreement 
between  Mr.  Yanlandingham,  as  representing  the  interests  of  Kan- 
sas City  and  the  representative  of  the  Missouri  Pacific,  as  you  are 
informed? 

Mr.  Maegly.  That  is  tlie  way  I  understand  it. 

Mr.  Hagerman.  You  do  not  know  anytliing  about  that? 

Mr.  Lathrop.  Is  not  that  the  general  understanding  among  railroad 
men? 

Mr.  Maegly.  That  is  the  understanding. 

Mr.  Hagerman.  If  you  are  talking  about  general  understandings, 
what  is  the  general  understanding  as  to  Richardson  &  Co.  on  the 
Santa  Fe?  In  the  same  way,  what  knowledge  have  you  as  to  the 
Richardson  arrangement? 

Mr.  Maegly.  The  popular  imi)ression  is  that  Richardson  &  Co. 
have  concessions  at  the  hands  of  the  Santa  Fe. 

Mr.  Hagerman.  And  you  have  no  knowledge  whatsoever  on  that 
subject? 

Mr.  Maegly.  No  knowledge. 

Commissioner  Clements.  Have  you  any  information  on  that  sub- 
ject received  from  the  officials  of  the  Richardson  Comj^any? 

Mr.  Maegly.  No,  sir. 

Commissioner  Clements.  Or  from  the  officials  of  the  Santa  Fe 
Company? 

Mr.  Maegly.  None. 

Mr.  Lathrop.  Mr.  Hagerman  asked  you  about  this  arbitrar,y  not 
being  in  force  at  Memphis,  St.  Louis,  or  New  Orleans.  Those  are  all 
river  points,  are  they  not,  and  their  market  is  largely  governed,  and 
the  rates  pertaining  to  that  market  governed,  by  local  conditions?  Is 
not  that  ti'ue? 

Mr.  Maegly.  That  is  true;  yes,  sir. 

Mr.  Hagerman.  Well,  take  any  other  city  in  the  world  and  find  it, 
will  you? 

Commissioner  Clements.  If  there  are  no  further  questions,  the 
witness  will  be  excused.  , 

The  witness  was  excused. 

Douglass  Dallam,  being  duly  sworn,  testified  as  follows: 

Mr.  Hagerman.  State  your  position  with  the  Santa  Fe  road. 

Mr.  Dallam.  General  agent  of  the  freight  department  of  the  Santa 
Fe  at  Kansas  City. 

Mr.  llACiERMAN.  AN'hat  knowledge  have  you  of  the  methods  and 
manner  by  which  Richardson  &  Co.  operate  on  your  road? 

Mr.  Dallam.  The  same  knowledge  I  have  of  any  shipper  over  the 
Santa  Fe  i-oad. 

Mr.  Hagerman.  The  point  I  want  to  get  at,  as  far  as  we  are  con- 
cerned, is  the  arrangement,  whatever  may  be  its  form,  by  which 
Richardson  does  business,  gets  some  concession  or  advantage  by  some 
kind  of  ari-angemeni  with  the  Santa  Fe.  We  think  it  exists.  Do  you 
know  anything  al)ont  it? 

Mr.  Dallam.  Not  a  tiling  in  the  woi-ld. 

Mr.  Hagerman.  Not hijig  from  Richardson? 

Mr.  Dallam.  In  no  way? 

Mr.  Hagerman.  From  any  employee? 
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Mr.  Dallam.  No,  sir;  in  no  way. 

Mr.  Hagermax.  Have  j^oii  no  knowledge  of  their  getting  any  prefer- 
ence or  advantage  in  any  way? 

Mr.  Dallam.  Absolutely  none. 

Mr.  Hagerman.  Have  yon  any  idea  of  the  amount  brought  on  the 
Santa  Fe  through  Kansas  City  that  was  handled  by  Richardson  &  Co.? 

Mr.  Dallam.  I  have  no  statistical  information ;  no,  sir. 

Mr.  Hagerman.  Have  you  been  engaged  in  any  way  soliciting  busi- 
ness for  Richardson? 

Mr,  Dallam.  Daily. 

Mr.  Hagerman.  What  is  it  that  you  do? 

Mr.  Dallam.  Solicit  the  business  and  where  they  have  business 
going  off  our  line,  arrange  to  take  care  of  the  business  when  tendered 
us  from  their  elevator  and  with  connecting  lines,  arrange  with  the 
car-service  department  for  cars  to  take  care  of  the  business,  and  in  any 
capacity  consistent  with  my  duties  as  agent. 

Mr.  Hagerman.  Offering  to  buy  grain  on  account  of  Richardson? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Do  you  do  that  at  times  on  the  board  of  trade? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  You  have  never  done  anything  of  that  kind? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Soliciting  people  to  sell  their  grain  to  Richardson? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Never  have  done  anything  of  that  kind? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Have  you  had  any  arrangement  whatsoever  your- 
self with  Richardson? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Do  you  know  who,  if  any  such  arrangement  would 
be  made,  would  be  the  official  of  your  company'  to  inquire  of? 

Mr.  Dallam.  I  would  not  know  who;  no,  sir. 

Mr.  Hagerman.  You  have  absolutely  no  knowledge  on  that  subject? 

Mr.  Dallam.  No,  sir. 

Mr.  Hagerman.  Did  you  ever  hear  of  any  such  concession  being 
made  to  Richardson  &  Co.  or  to  anybody  else  on  their  account? 

Mr.  Dallam,  ^ot  different  from  anjiDody  else. 

Mr.  Hagerman.  What  do  jon  mean  by  "not  different  from  any- 
body else?  "     Are  there  concessions  made  to  people  generally? 

Mr.  Dallam.  Yes,  sir. 

Mr.  Hagerman.  What  are  those? 

Mr.  Dallam.  At  one  time,  to  illustrate,  last  summer  our  cars  became 
congested.  The  rate  on  wheat  from  Kansas  City  to  Chicago  was  12 
cents  a  hundred.  To  relieve  this  congestion  in  our  yard  I  was  author- 
ized to  go  on  the  Board  of  Trade  and  nominate  openly  a  rate  of  7 
cents  a  hundred  pounds  from  Kansas  City  to  Chicago,  to  applj^  on 
the  cars  of  the  Santa  Fe  sj^stem  then  in  our  yards. 

Mr.  Hagerman.  How  long  was  that  put  in  force? 

Mr.  Dallam.  It  was  daily  as  the  condition  of  the  yard  necessitated. 

Mr.  Hagerman.  How  long  was  it  maintained? 

Mr.  Dallam.  Seven  daj^^s. 

Mr.  Hagerman.  That  was  not  the  published  tariff — a  cut  under  the 
tariff? 

Mr.  Dallam.  Yes,  sir. 

Mr.  Hagerman.  Were  there  other  instances  where  concessions  were 
made  to  others? 
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Mr.  Dallam.  Not  to  mj'  knowledge. 

Mr.  Hagerman.  That  is  the  only  instance  you  know  of  in  your 
connection  with  the  Santa  Fe  that  any  concession  of  any  kind  was 
offered  or  given,  directly  or  indirectly,  to  anybody? 

Mr.  Dallam.  Positively  so. 

Commissioner  Prouty.  Our  experience  is,  Mr.  Hagerman,  that  it 
does  not  generally  do  much  good  to  ask  a  man  that  occupies  the 
position  this  gentleman  does  these  questions. 

Mr.  Hagerman.  Yes,  sir. 

Commissioner  Prouty.  Mr.  Biddle  testified  about  this  same  matter 
some  time  ago,  and  testified  that  the  rate  was  5  to  7  cents.  If  there 
was  a  concession  given  to  Richardson  &  Co.  Mr.  Morton  or  Mr.  Biddle 
would  know  about  it. 

Mr.  Hagerman.  I  heard  this  morning  that  Mr.  Morton  passed 
through  the  city,  and  I  would  have  subpoenaed  him  if  I  had  known  it 
in  time,  if  it  would  not  inconvenience  him  to  stop.  What  we  w^ant  to 
get  at  is  whether  there  is  some  arrangement  for  Richardson  &  Co. 
to  handle  the  business. 

Commissioner  Clements.  The  only  way  to  get  it  is  from  one  of  the 
parties  to  it. 

Mr.  Lathrop.  This  open  rate  that  you  offered  on  the  board  of  trade 
to  relieve  the  congestion  in  the  Kansas  City  market,  whereby  a  large 
number  of  the  company's  cars  was  being  detained  here,  was  an  open 
rate,  not  only  open  to  Richardson  &  Co.,  but  to  every  other  shipper 
on  the  Kansas  City  market?    Is  not  that  true? 

Mr.  Dallam.  Anybodj^ 

Mr.  Lathrop.  Made  openly? 

Mr.  Dallam.  Yes,  sir. 

Mr.  Lathrop.  There  was  no  secret  about  it  and  anybody  that  had 
any  grain  in  the  Kansas  City  cars,  in  order  to  induce  them  to  release 
the  cars  so  that  you  could  get  them  and  earn  additional  revenue,  dur- 
ing this  seven  days  every  shipper,  without  discrimination,  had  the 
benefit  of  that  rate  which  you  announced  openl.y? 

Mr.  Dallam.  Yes,  sir. 

Mr.  Lathrop.  It  was  a  rate  made  necessary  on  account  of  the  con- 
gestion in  the  Kansas  City  yards  at  that  time? 

Mr.  Dallam.  Yes,  sir. 

Mr.  Lathrop.  Tluit  is  all. 

The  witness  was  excused, 

Mr.  Hagerman.  If  your  honors  please,  in  the  absence  of  the  offi- 
cers of  Richardson  &  Co.  and  of  the  Santa  Fe  to  inquire  into  that 
arrangement  and  to  cover  the  inquiry  so  far  as  the  railroad  company 
is  concerned,  we  would  want  some  time  in  the  future  to  have  the  privi- 
lege of  summoning  tlioso  gentlemen.  I  would  have  to  make  inquiry 
as  to  wlien  Mi-.  3lorton  would  be  back. 

Commissioner  Prouty.  I  think  he  said  lie  would  return  from  Den- 
ver in  a  few  days. 

Mr.  Hagerman.  It  would  obviate  a  long  inquiry,  if  there  is  or  is 
not  sucli  an  arrangement,  by  getting  the  chief  parties  together.  We 
have  present  quite  a  number  of  the  members  of  the  board  of  trade — 
what  we  call  country  buyers  or  bidders,  and  elevator  operators,  and 
millers  here  in  Kansas  City,  and  men  that  purchase  on  the  Kansas 
City  market — to  testify  in  a  general  way,  if  this  occasion  is  the  time 
to  do  it — to  testify  in  a  general  way  as  to  the  effect  on  their  business, 
that  it  is  practically  impossible  to  compete  against  existing  conditions. 

Commissioner  Prouty.  You  understand  that  the  Commission  can 
make  no  order  in  this  case? 
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Mr.  Hagerman.  I  understand  that.  As  I  understand  this  inquiry, 
it  is  to  develoj)  whetlier  there  is  ground  for  us  to  file  a  formal  com- 
plaint that  the  Commission  will  hear  in  the  regular  way. 

Commissioner  Prouty.  The  purpose  was  to  develop  rate  conditions 
all  around.  We  began  in  New  York  and  then  went  to  Chicago  and 
then  came  down  here. 

Mr.  Hagerman.  There  was  one  gentleman  that  I  called  who  Avas  not 
here  at  the  time,  that  is,  the  Rock  Island  man. 

Commissioner  Clements.  We  will  hear  anybody  j^ou  desire  to  call 
now, 

Mr.  Hagerman.  Mr.  Embrej^  I  understand  the  gentleman  is  that 
we  want.  He  is  not  here,  and  we  would  like  to  reserve  the  right  as  to 
oflScers  of  the  Rock  Island,  the  same  as  the  Santa  Fe. 

Commissioner  Clements.  When  this  matter  is  continued  to  another 
time  3^ou  will  have  tlie  right  to  put  on  anybody  you  choose  without 
reservation.  As  is  probably  understood,  this  is  a  continuation  of  an 
inquiry  commenced  elsewhere.  There  have  been  several  inquiries  to 
develop  the  practices,  etc.,  as  to  the  movement  of  grain  to  the  East. 
It  is  not  a  case  in  which  the  Commission  could  make  a  lawful  order 
applicable  to  any  railroad  because  they  are  not  parties  to  the  case. 
No  complaint  is  filed,  but  it  is  one  of  those  general  inquiries  author- 
ized by  the  act,  and  the  Commission  may  inform  itself  as  to  the  prac- 
tices in  general  with  a  view  to  instituting  specific  inquiry  as  a  basis 
for  an  order  or  making  recommendations  in  regard  to  the  situation. 
We  understand  that  you  would  like  to  have  the  opportunity  of  pre- 
senting some  other  testimony  at  another  time.  AVhenever  that  time 
is  fixed  and  agreed  upon,  you  will  have  the  right  to  put  on  anybody 
you  choose.     Is  there  anybody  else  here  now  you  desire  to  call? 

Mr.  Hagerman.  That  related  to  the  railroad  company  and  Rich- 
ardson &  Co.  and  the  i^ersons  on  the  Rock  Island.  As  I  started  to 
say,  we  have  here  the  board  of  trade  men.  There  are  a  number  sub- 
poenaed whose  testimony  sheds  no  light  on  the  arrangement,  but  it 
shows  the  effect  on  their  business  and  the  practical  diflflculty  of  com- 
peting. Whether  that  is  a  matter  at  this  stage  of  the  inquiry  that  the 
Commission  want  to  go  into  is  a  question. 

Commissioner  Clements.  There  is  no  objection  to  your  putting  on 
one  or  two.  We  see  no  need  of  an  accumulation  of  that  sort  of 
testimony. 

Mr.  Hagerman.  I  will  call  Mr.  Moses. 

W.  A.  Moses,  being  dulj^  sworn,  testified  as  follows: 

Mr.  Hagerman.  Your  business  is  what,  Mr.  Moses? 

Mr.  Moses.  We  are  receivers  of  grain  here — commission  merchants. 

Mr.  Hagerman.  Buying  out  in  the  country  west  of  here? 

Mr.  Moses.  Yes,  sir. 

Mr.  Hagerman.  On  what  lines  have  you  been  working  or  bujing? 

Mr.  Moses.  On  the  Missouri  Pacific,  Santa  Fe,  and  Rock  Island. 

Mr.  Hagerman.  You  have  heard  this  testimony  as  to  these  arrange- 
ments with  the  different  roads  or  with  the  different  shippers.  What 
has  been  the  effect  on  the  business  and  what  do  j^ou  run  up  against 
in  attempting  to  compete  along  the  line  of  these  roads?  I  Avish  you 
would  give  the  Commission  a  general  statement  as  to  the  difficulties 
in  the  way  and  such  particular  instances  as  come  to  your  mind. 

Mr.  Moses.  Well,  we  have  always  since  we  started  here  at  Kansas 
City — we  have  been  bidding  the  country  so  much  on  the  basis  of 
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Kansas  City  for  wheat  on  the  Kansas  City  market,  and  very  often — 
in  fact,  most  of  tlie  time,  except  wiien  thei'e  is  plenty  of  wheat  during 
the  heavy  run  of  wlieat,  during  July,  August,  and  September — it  is 
almost  impossible  to  buy  wheat  on  the  basis  of  the  Kansas  City  market 
in  the  country, 

Mr.  Hagerman.  Why  is  that  so? 

Mr.  Moses.  Well,  I  do  not  know  jjositively  why  it  is  so,  but  they 
say  they  can  get  more  for  it  from  other  parties. 

Mr.  IIagerman.  Give  some  particular  instances  of  what  other  par- 
ties you  refer  to  by  "other  parties." 

Mr.  Moses.  On  the  Missouri  Pacific,  from  Tiesdale,  Hall  &  Robin- 
son, Greenleaf  &  Baker;  on  the  Santa  Fe,  from  Richardson  &  Co. 
Not  so  much  on  the  Rock  Island,  but  they  say  Chicago  bids  are  better. 

Mr.  IIagermax.  And  on  the  Union  Pacific? 

Mr.  MosES.  We  have  never  done  much  business  on  the  Union 
Pacific. 

Mr.  Hagermax.  Have  you  in  mind  any  particular  instance  where 
you  have  run  up  against  that  situation? 

Mr.  Moses.  I  do  not  remember  any  particular  one,  there  are  so  many 
of  them. 

Mr.  Hagerman.  Is  it  occurring  all  the  time? 

Mr.  Moses.  It  is  a  good  share  of  the  year. 

Mr.  Hagermax.  Except  when  there  is  an  overplus  of  wheat? 

Mr.  Moses.  Yes,  sir. 

Mr.  Hagermax.  How  much  more,  as  a  rule — take  it  out  on  the 
Santa  Fe  when  j^ou  are  bidding  with  Richardson  &  Co. — does  Rich- 
ardson &  Co.  offer  for  the  purchase  of  wheat? 

Mr.  3I0SES.  Their  bid  is  generally  one-half  a  cent  or  a  cent  over 
what  we  coidd  bid  and  handle  the  wheat  on  a  half  a  cent  margin, 
except  when  we  had  an  agreement  made  there  in  the  board  of  trade 
where  w^e  were  all  to  pay  within  a  half  a  cent  of  the  close  of  the  mar- 
ket, then  we  were  all  bidding  at  the  same  price. 

Mr.  Hagermax.  How  long  did  that  continue? 

Mr.  Moses.  About  thirty  days,  I  think. 

Mr.  Hagermax.  What  is  the  effect  of  this  thing  on  the  market  here 
at  Kansas  City,  of  the  roads  having  some  particular  shipjjer,  favorite 
shipper,  doing  the  business? 

Mr.  ]Moses.  Well,  when  you  have  competition  whereby  you  can 
not  bid  within  a  half  a  cent  or  a  cent  of  the  Kansas  City  market  and 
get  wheat  in  here,  it  kills  this  market  as  a  wheat  market.  No  one  will 
sell  3^ou  wheat  at  one-quarter  of  a  cent  or  one-half  a  cent  less  than 
the}^  can  get  elsewliere. 

Mr.  Hagermax.  That  has  happened  with  you  ou  the  Santa  Fe, 
where  Richardson  &  (Jo.  operate,  and  on  the  Alissouri  Pcicific,  where 
these  other  people  operate? 

Mr.  Moses.  Yes,  sir. 

Mr.  Hagermax.  That  is  all,  I  believe. 

Commissioner  Prouty.  Do  you  own  any  elevators? 

Mr.  Moses.  Yes,  sir. 

Commissioner  Prouty.  In  Kansas  City  or  outside  of  the  city? 

Mr.  MIOSES.  Outside — west. 

Commissioner  Prouty.  You  own  none  in  the  city? 

Mr.  Moses.  No,  sir. 

Commissioner  Prouty.  How  do  you  haudle  your  grain  in  the  city? 

Mr.  Moses.   We  sell  it  here  on  the  floor — on  the  board  of  trade  floor. 

Commissioner  I*routv.  Is  it  transferred  fioin  car  to  car  at  Kansas 
Citv? 
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Mr.  Moses.  Some  of  it.  The  last  year  there  has  been  a  great  deal 
done  that  way. 

Commissioner  Prouty.  Is  the  grain  usually  in  the  elevator  or  in  the 
ear  when  you  sell  it? 

Mr.  Moses.  Well,  the  way  we  do  is  this:  If  we  buy  25,000  to  50,000 
bushels  of  wheat  in  the  country  over  night  on  card  bids  or  telegraph 
bids,  we  sell  to  arrive;  we  bu}^  to  arrive  and  sell  to  arrive.  They 
have  the  disposition  of  the  wheat. 

Commissioner  Prouty.  You  make  deliver^'-  where? 

Mr.  Moses.  We  make  delivery  here.  That  is,  we  turn  the  paj)ers 
over  here. 

Commissioner  Prouty.  Your  purchaser  takes  the  grain  on  the 
track  here  in  Kansas  Citj^  or  in  the  elevator  here  at  Kansas  City? 

Mr.  Moses.  We  buy  from  the  country  shipper. 

Commissioner  Prouty.  But  to  whom  do  you  sell? 

Mr.  Moses.  To  the  exporters  here  and  the  mills. 

Commissioner  Prouty.  Where  do  you  make  delivery? 

Mr.  Moses.  Here. 

Commissioner  Prouty.  You  sell  and  make  delivery  here  in  Kansas 
City? 

Mr.  Moses.  Basis  of  Kansas  City;  j^es,  sir. 

Commissioner  Prouty,  Do  you  make  delivery  on  the  track  or  in 
the  elevator? 

Mr.  Moses.  On  the  track. 

Commissioner  Prouty.  How  long  does  the  grain  you  handle  stay 
in  Kansas  City? 

Mr.  Moses.  Well,  that  is  a  rather  hard  question,  because  if  it  is 
unloaded — if  it  is  ordered  to  an  elevator,  we  give  orders  on  the  car  to 
be  shipped  to  the  elevator,  and  how  long  it  is  in  getting  to  the  elevator 
it  is  hard  to  tell. 

Commissioner  Prouty.  How  long  does  the  grain  remain  in  j^^our 
hands  in  Kansas  Citj^? 

Mr.  Moses.  No  time  at  all  if  we  have  a  place  to  put  it.  If  the 
wheat  comes  here  and  we  have  not  got  it  sold  it  will  stand  on  the 
track  one  or  two  days.  We  have  had  here  while  there  was  a  conges- 
tion of  cars  in  the  yard  wheat  on  the  track  five  or  six  days. 

Commissioner  Prouty.  Suppose  rates  were  maintained  at  Kansas 
City,  what  would  be  the  effect  of  this  1  cent  arbitrary? 

Mr.  Moses.  I  would  not  want  to  say. 

Commissioner  Prouty.  Do  j'ou  think  it  would  shut  this  market  out 
as  a  market? 

Mr.  Moses.  I  do  not  want 

Commissioner  Prouty.  At  the  present  time  rates  are  not  enforced, 
not  maintained  in  any  direction.  You  do  not  understand  that  the 
rates  east  of  here  are  maintained,  do  you? 

Mr.  Moses.  Well,  that  part  of  it — not  shipping,  jon  understand, 
out  of  Kansas  City,  I  would  not  want  to  say. 

Commissioner  Prouty.  That  is  all. 

Mr.  Robinson.  What  is  your  firm? 

Mr.  Moses.  Moses  Brothers  Grain  Company. 

Mr.  Robinson.  Has  the  result  of  this  arbitrary  existing  been  to 
destroy  the  grain  market  at  Kansas  City? 

Mr.  Moses.  Yes,  sir;  it  works  a  hardship  against  us  here. 

Mr.  Robinson.  Did  you  mean  it  had  destroyed  the  business  here? 

Mr.  Moses.  You  can  not  say  it  has  destroyed  it.  There  is  business 
done  here. 
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Mr.  Robinson.  What  is  the  fact  as  to  whether  the  gi-ain  1)usiness 
of  Kansas  City  lias  not  for  tlie  hisl  lialf  dozen  3'eai's  increased  up  to 
this  year,  when  there  was  a  failure  almost  of  the  croj)?  Is  hot  that 
true;  there  has  been  more  business? 

Mr.  Moses.  There  has  been  more  wheat  raised  in  Kansas  and  the 
Southwest,  apd  it  did  naturally  increase. 

Mr.  Robinson.  The  business  has  increased  handsomely,  has  it  not? 

Mr.  MosES.  Yes. 

Mr.  Robinson.  And  when  you  gentlemen  on  the  board  of  trade  are 
not  complaining  of  the  action  of  some  road  you  are  engaged  in  com- 
plimenting yourselves  on  the  increase  of  business,  are  you  not;  that 
is,  you  do  a  great  deal  of  that? 

Mr.  Moses.  We  are  not  complaining  in  regard  to  the  increase  of 
wheat  or  anything  like  that.  We  are  here  to  do  business,  and  it  has 
been  impossible  to  do  business  a  good  part  of  the  year. 

Mr.  Robinson.  You  say  that  people  say  to  you  that  Hall  &  Rob- 
inson or  Richardson  or  some  other  large  grain  dealer  will  j)ay  more 
than  you  offer. 

Mr.  Moses.  Y"es,  sir. 

Mr.  Robinson.  Is  not  that  generally  true  of  every  commodity  in 
which  you  deal;  that  when  you  go  to  people  they  say  that  there  is  some 
other  man  who  will  give  more  than  you,  and  try  to  force  you  up?  Is 
not  that  a  fact! 

Mr.  Moses.  I  suppose,  generally  speaking,  it  is  a  fact;  but  if  you 
have  good  customers  and  friends  that  you  can  depend  on,  you  have  to 
believe  them,  more  or  less. 

Mr.  Robinson.  Where  are  your  elevators? 

Mr,  Moses.  We  have  a  line  of  elevators  on  the  Santa  Fe  from  Great 
Bend  west. 

Mr.  Robinson.  Y'"ou  do  not  do  any  export  business  ? 

Mr.  Moses.  No,  sir. 

Mr.  Robinson.  Y"ou  bring  the  grain  here  and  sell  it  and  want  to  get 
the  profit  on  it"? 

Mr.  Moses.  Yes,  sir. 

Mr.  Robinson.  And  the  man  that  exports  wants  to  get  the  profit? 

Mr.  Moses.  Y^es,  sir. 

Mr.  Robinson.  If  Hall  &  Robinson  are  buying  from  the  producer, 
buying  and  putting  it  in  their  elevators  along  the  Missouri  Pacific 
Road,  and  exporting  direct,  there  is  only  one  profit  and  they  can  do 
that  cheaper  than  you,  independent  of  any  other  consideration? 

Mr.  MosES.  1  think  so. 

Mr.  Robinson.  Don't  you  attribute  to  that  fact  considerable  of  the 
advantage  they  have  over  you  and  any  other  local  dealer  here  that 
does  not  export? 

Mr.  Moses.  It  surely  would  be  an  advantage.  There  is  no  question 
about  that. 

Mr.  Robinson.  Speaking  of  the  shipment  of  grain  in  herefrom  west- 
ern points  consigned  to  you,  for  instance,  and  you  selling  it  out  and 
sending  it  east  to  Chicago,  St.  Louis,  or  somewhere  else,  your  com- 
plaint is  about  the  1  cent  arbitrary  that  is  charged  by  the  railroads, 
is  it  not? 

Mr.  ]VIoSES.  That  works  against  us;  yes,  sir. 

Mr.  Robinson.  Is  it  not  a  fact  that  the  grain  men  generally  use  the 
railroad  cars  from  four  to  ten  days — leave  the  grain  standing  in  the 
cars? 

Mr.  MosES.  Here  in  Kansas  City? 

Mr.  Robinson.  Yes,  sir. 
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Mr.  Moses.  I  can  not  speak  for  the  other  firms  in  Kansas  City;  but, 
of  course,  after  a  car  is  in  here  twenty-four  hours  there  is  demurrage 
of  $1  a  day. 

Mr.  KoBiNSON.  Twenty-four  or  forty-eight  hours? 

Mr.  Moses.  Forty-eight  hours — about  twenty-four  hours  after  we 
get  the  samples ;  and  it  is  to  our  interest  to  save  that  demurrage. 

Mr.  Robinson.  It  is  to  your  interest  to  leave  the  grain  in  the  cars 
and  save  elevator  charges,  and  is  it  not  a  common  practice  for  the  grain 
men  to  leave  grain  in  the  cars  as  long  as  the  railroad  companies  will 
permit  it? 

Mr.  Moses.  Not  that  I  know  of. 

Mr.  Robinson.  Is  there  not  a  great  deal  of  complaint  of  that  kind? 

Mr.  Moses.  I  have  never  heard  of  complaint  except  when  the  cars 
are  scarce — when  there  is  a  congestion  of  cars  in  the  yards — when  they 
could  not  move  the  cars. 

Mr.  Robinson.  Have  not  the  grain  men  here  a  process  of  blending 
the  grain  ?  They  bring  in  different  kinds  of  grain,  different  qualities, 
and  blend  it  and  make  it  worth  more  money  than  it  was  before  it  was 
blended  ? 

Mr.  Moses.  Well,  that  is  the  elevator  men  here. 

Mr.  Robinson.  Those  men  in  the  grain  business  fortunate  enough  to 
own  elevators  do  that  sort  of  business,  do  they  not? 

Mr.  Moses.  I  expect  they  do.  It  is  generally  an  elevator's  business 
in  doing  so.  Not  knowing  absolutely  that  they  do  it,  I  would  not  want 
to  say. 

Mr.  Robinson.  You  are  familiar  with  it  as  a  matter  of  business,  are 
you  not? 

Mr.  Moses.  Yes,  sir;  that  is  naturally  the  way  they  would  do. 

Mr.  Robinson.  Do  they  not  more  than  overcome  this  1  cent  arbi- 
trary by  the  opportunity  to  stop  the  grain  here  and  blend  it  in  that  way? 

Mr.  Moses.    That  I  can  not  say. 

Mr.  Robinson.  You  are  not  posted  on  that  subject? 

Mr.  Moses.  No,  sir. 

Mr.  Robinson.  That  is  all. 

There  being  no  further  questions  the  witness  was  excused. 

G.  L.  Brinkman,  being  duly  sworn,  testified  as  follows: 

Mr.  Hagerman.  You  are  a  miller  here  in  the  city? 

Mr.  Brinkman.  Yes,  sir. 

Mr.  H AGERMAN.  Familiar  with  this  grain  situation  ? 

Mr.  Brinkman.  I  am. 

Mr.  Hagerman.  And  the  difliculties  that  beset  us  as  to  this  arbitrary 
and  these  special  arrangements  with  special  shippers  on  the  railroad? 

Mr,  Brinkman.  Yes,  sir. 

Mr.  Hagerman.  From  a  miller's  standijoint  I  wish  you  would  briefly 
tell  the  Commission  what  your  difliculties  are. 

Mr.  Brinkman.  Well, we  have  this  arbitrary  to  contend  with,  besides 
heavy  terminal  expenses  in  the  way  of  switching,  car  service,  etc.  For 
instance,  the  arbitrary  alone  in  our  mill,  what  we  grind,  would  be  $15 
to  $20  a  day.     In  the  larger  mills  it  is  proportionately  more. 

Commissioner  Prouty.  Do  you  grind  for  export  or  domestic  con- 
sumption ? 

Mr.  Brinkman.  Both. 

Commissioner  Prouty.  What  do  you  estimate  a  fair  profit  to  be  per 
hundred  pounds? 

Mr.  Brinkman.  Five  to  7i  cents.  At  5  cents  we  would  be  glad  to 
make  a  contract. 


GRAIN    AND    GRAIN    PRODUCTS.  257 

Commissioner  Prouty.  This  charge  is  1  cent? 

Mr.  Brinkman.  Yes,  sir;  we  have  got  to  bid  against  these  people 
who  have  these  elevator  charges,  which  is  equal  to  a  reduction  of  the 
freight. 

Commissioner  Prouty.  Where  do  yon  buy  your  wheat? 

Mr.  Brinkman.  We  buy  a  large  i)art  of  it  here  on  the  board  of  trade. 
Some  in  the  country.  We  have  a  house  of  our  own  on  one  of  these 
roads  and  we  have  not  got  a  car  of  wheat  a  year — a  house  that  we  have 
run  on  joint  account. 

Commissioner  Prouty.  On  what  road  is  that? 

Mr.  Brinkman.  The  Missouri  Pacific.  If  we  raise  our  bid  one-half 
a  cent  they  go  a  half  liigher  the  next  day. 

Commissioner  PRorTY.  Who  do  you  bid  against? 

Mr.  Brinkman.  Tiesdale,  of  St.  Louis,  and  Hall  &  Robinson. 

Commissioner  Proitty.  Do  you  buy  on  the  board  of  trade  here  of 
Tiesdale? 

Mr.  Brinkman.  No;  they  are  not  represented  here;  they  are  a  St. 
Louis  house. 

Commissioner  Prouty.  Suppose  you  were  locating  a  mill,  would  this 
arbitrary  of  1  cent  a  hundred  pounds  determine  where  you  would  locate 
it — that  you  would  not  locate  it  at  Kansas  City? 

Mr.  Brinkman.  If  I  felt  that  it  was  permanent,  it  certainly  would. 

Commissioner  Prouty.  Don't  you  think  that  these  concessions  made 
to  such  iirms  as  Pichardson  &  Co.  and  Hall  &  Robinson  benefit  the 
farmer  that  has  the  grain  to  sell? 

Mr.  Brinkman.  Until  they  root  out  the  competition,  it  may. 

Commissioner  Prouty.  Take  your  own  case.  You  own  an  elevator 
or  storehouse  on  the  Missouri  Pacific.  Y"ou  say  you  do  not  buy  any 
grain  there  at  all? 

Mr.  Brinkman.  No,  sir. 

Commissioner  Prouty.  Does  the  farmer  get  more  than  you  could 
afford  to  pay  him  ? 
•    Mr.  Brinkman.  No,  sir. 

Commissioner  Prouty.  Y'ou  are  deterred  by  the  fact  that  if  you  go 
down  there  and  attemjit  to  buy  they  will  underbid  you? 

Mr.  Brinkman.  Tliey  will  overbid  me. 

Commissioner  Prouty.  You  simply  keep  away? 

Mr.  Brinkman.  Keep  away. 

Commissioner  Prouty.  That  is  all. 

Mr.  Uagerman.  That  is  all. 

The  witness  was  excused. 

Mr.  Hagerman.  Your  honors,  I  understand  that  Mr.  Seaver  is  here, 
the  gentleman  tliat  declined  to  answer  a  question. 

Mr.  LooMis.  We  withdraw  the  objection. 

James  E.  Seaa'er,  recalled. 

Mr.  Hagerman.  Mr.  Seaver,  I  understand  you  have  reconsidered 
the  pro])osition  to  answer  the  question  and  are  now  willing  to  answer. 

Mr.  Skaver.  Yes,  sir. 

Mr.  llAdKRMAN.  What  do  you  say  as  to  the  question  whether  there 
is  some  arrangement  between  your  company  and  the  Union  Pacific  by 
which  this  arbitrary,  or  an  amount  equaling  the  arbitrary,  gets  back 
to  you  in  sonu'  kind  of  form? 

Mr.  Seaver.  About  two  months  ago  Mr.  Peavey  and  Mr.  Munroe 
Lad  a  meeting  on  the  subject  at  Minneapolis,  in  which  the  matter  was 
discussed.    I  was  present.    ]\Ir.  Peavey  insisted  that  it  was  right  to 
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have  it  on  account  of  tbe  larjje  amount  of  grain  shipped  through  Kan- 
sas City  on  through  billing,  and  we  were  notable  to  compete  with  them 
on  tbat  proposition. 

Mr.  Hagerman.  What  was  the  result  of  that  conference! 

Mr.  Seaver.  I  do  not  know  of  my  own  knowledge  whether  we  got 
that  1  cent  a  hundred  or  not. 

Mr.  Hagerman.  Do  not  know  personally? 

Mr.  Seaver.  No,  sir. 

Mr.  Hagerman.  As  I  understand,  you  heard  Mr.  Peavey  asking 
Mr.  Munroe  for  it? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Before  they  got  through  or  when  they  got  through 
you  were  not  present  ? 

Mr.  Seaver.  Yes,  sir;  I  was  present.  He  may  have  seen  him  after- 
wards, but  they  left  together. 

Mr.  Hagerman.  Was  it  decided? 

Mr.  Seaver.  It  was  my  inference  that  we  were  to  have  the  benefit 
of  that  1  cent  a  hundred,  but  later  it  may  have  been  withdrawn  because 
there  was  no  arrangement  for  its  payment.  I  have  never  known 
whether  it  was  conclusive. 

Mr.  Hagerman.  Is  that  the  extent  of  your  knowledge? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  Which  Peavey  was  that — Frank  H.? 

Mr.  Seavek.  Yes,  sir. 

Mr.  Hagerman.  The  one  that  died  recently? 

Mr.  Seaver.  Yes,  sir. 

Mr.  Hagerman.  And  who  was  the  Union  Pacific  man  I 

Mr.  Seaver.  Mr.  Munroe. 

Commissioner  Clements.  For  what  period  was  that? 

Mr.  Seaver.  It  was  for  the  crop  year  commencing  July  1. 

Commissioner  Clements.  That  is  all. 

The  witness  was  excused. 

Mr.  Hagerman.  Now,  we  have  quite  a  number  of  grain  men  cor* 
roborating  the  testimony  of  Mr.  Brinkman  and  Mr.  Moses.  These  wit- 
nesses are  present,  if  you  will  hear  them.  If  you  think  we  have  put  in 
enough  at  this  inquiry  on  that  subject,  we  will  not  call  them  now. 

Commissioner  Clements.  Do  they  know  anything  additional  to  what 
has  been  testified  to  by  Mr.  Trickett,  Mr.  Moses,  and  Mr.  Brinkman? 

Mr.  Hagerman.  No;  it  will  be  corroborative  of  that  testimony, 
probably  in  some  cases  going  a  little  more  into  detail. 

Commissioner  Prouty.  If  you  file  a  complaint,  that  testimony  would 
no  doubt  be  pertinent  and  necessary,  but  perhaps  it  would  not  have 
much  bearing  on  this  matter.  Everybody  knows  that  that  is  about  all 
the  profit  there  is  in  handling  grain — about  1  cent  a  hundred.  , 

Commissioner  Clements.  Unless  there  are  witnesses  that  will  add 
something  to  what  has  been  already  said  we  see  no  reason  for  heai)ing 
it  up.  It  seems  that  all  has  been  done  that  can  be  done  with  profit 
here  to  day,  and  this  inquiry  will  be  suspended  to  be  taken  up  again 
at  the  Unite<l  States  court-room  at  Chicago  on  the  24th  of  this  month. 
At  that  time  and  i^lace  we  have  another  matter  for  hearing,  and  the 
few  remaining  witnesses  that  it  seems  projier  to  call  in  this  case  may 
come  there  and  be  examined.  That  will  enable  us  to  give  attention  to 
the  matter  at  a  much  earlier  date  than  we  could  otherwise. 

At  4.45  o'clock  j).  m.  the  Commission  adjourned. 


No  testimony  taken  at  Chicago  January  24.     Hearing  postponed 
until  January  29,  10  o'clock  a.  m.,  at  Washington,  D.  C. 
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Washington,  D.  C, 
January  29,  1902—10  o'clock  a.  m. 

The  Chairjian.  Gentlemen,  we  are  ready  to  proceed  with  the 
inquiry  beg'un  at  Kansas  City.  Mr.  Da}^  I  bclieye  you  haye  charge 
of  the  examination.     Whom  do  3'ou  desire  to  call  iirst? 

Mr.  Day.  We  broke  off  at  Kansas  City  on  the  matter  of  the  Union 
Pacific  Peayey  contract.  Does  the  Connnission  desire  to  conclude  that 
first,  or  is  there  any  particuhir  desire  on  the  part  of  the  Commission 
respecting  the  order  of  procedure^ 

The  Chair3Ian.   We  might  just  as  well  take  that  up  fii'st. 

Mr.  Day.  Mr.  Munroe,  will  you  take  the  stand '^ 

J.  A.  Munroe,  haying  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Munroe,  3'ou  are  the  traffic  manager  of  the  Union 
Pacific  S3^stem? 

Mr.  Munroe.  Of  the  railroad;  yes,  sir. 

Mr.  Day.  Of  the  Union  Pacific  Railroad  ? 

Mr.  Munroe.  Yes,  sir, 

Mr.  Day.  The  Commission  had  under  inyestigation  the  business 
methods  and  traffic  methods  of  the  lines  leading  into  and  through 
Kansas  City  respecting  grain  traffic,  and  the  Commission  wishes  to 
know  how  that  grain  trafBc  is  conducted  on  the  Union  Pacific  Railroad 
and  its  affiliated  or  sul)sidiary  lines,  particularly  with  reference  to  any 
fayored  shippers  or  any  adyantages  that  any  shipper  or  shippers  may 
haye  oyer  that  system.  Will  you  just  state  to  the  Commission  how 
the  business  is  conducted  and  what  concessions  are  made  i 

Mr.  Munroe.  In  making  reply  to  that  question  it  will  perhaps  be 
necessary  to  go  a  little  into  detailed  information,  and  I  will  commence 
b}^  saying  that  about  ten  years  ago  the  Union  Pacific  arranged  with 
F.  H.  Peayey  &  Co. — ]Mr.  Peayey  then  being  aliye — indiyidually 
arranged  to  handle  its  grain  business.  The  arrangement  consisted  in 
the  putting  up  hy  him  of  a  large  eleyator  at  Council  Blufis,  although 
he  first  leased  one  at  Council  Blufi's  and  the  one  at  Omaha.  He  also 
erected  a  large  one  at  Kansas  Cit}^  Kans.,  known  as  the  Midland  ele- 
yator. That  arrangement  was  necessaiy  upon  the  part  of  the  Union 
Pacific  in  order  to  relieye  it  from  car  pressure,  it  haying  been  our 
experience  that  the  grain  moyed  in  such  large  quantities  at  one  and 
the  same  time  that  we  could  not  properly  accommodate  it  if  our  cars 
were  allowed  to  run  through  to  the  Missouri  Riyer,  Chicago,  or  the 
Atlantic  seaboard.  They  were  gone  all  the  way  from  thirt}'  daj^s  to 
six  months.  The  consideration  that  was  giyen  Mr.  Peayey  was  li 
cents  per  hundred  pounds,  and  allowed  in  the  shape  of  an  eleyator 
charge.  The  Commission  will  recall  that  it  has  been  testified  to  before 
them  in  the  past,  and  what  I  am  saying  now  is  more  or  less  of  a  repe- 
tition. As  I  understand  it,  the  particular  incpiiry  at  this  time  is  as  to 
grain  moying  from  Kansas  points  through  the  Kansas  City  gateway. 

]Mr.  Day.  Grain  moying  from  any  point  through  the  Kansas  City 
gateway ''. 

^Ir.  Munmoe.  Well,  I  say  from  Kansas  because  1  supposed  that  was 
particularly  inyolyed  in  the  scope  of  the  inquiry.  I>ut  it  does  not 
matter  particulaily  about  the  origin  so  far  as  we  are  concerned.  In 
addition  to  this  large  eleyator  at  Kansas  City,  Kans.,  the  Peayey 
Eleyator  Company  operates  a  line  of  cleyators  along  the  line  of  the 
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Union  Pacific  in  Kansas  and  Nel^raska.  The  through  rate  from 
Kansas  points  to  the  Mississippi  River  and  East  are  based  on  1  cent 
per  hundred  pounds  less  than  the  local  rate  into  Kansas  City,  plus  the 
proportional  rates  established  by  the  lines  east  of  Kansas  City. 

In  the  division  of  the  through  rates  the  lines  west  of  Kansas  City 
receive  1  cent  less  than  their  local  rate.  The  traffic,  as  far  as  the  Union 
Pacific  is  concerned,  may  be  considered  local  within  the  State  of  Kansas, 
and  it  may  also  be  considered  interstate.  I  sa}^  local,  for  the  reason 
that  it  comes  to  us  at  a  point  in  Kansas  consigned  to  another  point  in 
Kansas,  the  elevator  being  on  the  Kansas  side  of  the  line.  I  say  inter- 
state for  the  reason  that  Kansas,  being  a  corn  State  and  having  plenty 
of  corn  raised  at  home  for  its  own  consumption,  must  necessaril}^  ship, 
if  it  ships  at  all,  to  points  outside  of  the  State;  so  that  we  regard  the 
grain  as  an  interstate  commodit}".  This  1^  cents  per  hundred  pounds 
is  allowed  on  all  grain  received  at  the  Kansas  City,  Kans.,  elevator, 
whether  it  is  local  or  whether  it  is  interstate.  Our  plan  has  been  to 
collect  the  full  local  rate  and  to  allow  at  stated  periods  the  li-cent  ele- 
vator charge.  When  the  grain  goes  east  to  points  taking  through 
rates  the  deduction  of  li  cents  is  made  from  the  west  of  the  river  pro- 
portion of  the  through  rate.  I  may  add  in  that  connection  that  Mr. 
Kaill  gave  some  testimon}"  on  that  point  at  Kansas  City,  but  he  was  not 
thoroughly  familiar  with  it.  He  did  not  have  full  knowledge  of  the 
transaction,  and  I  do  not  think — and  when  1  say  1  do  not  think  1  mean 
I  am  convinced  he  did  not  know  that  the  l^-cent  elevator  charge  applied 
on  through  business  as  well  as  on  local.  We  regard  the  business  as 
through  Avhen  it  is  reshipped  to  points  in  the  East,  and  we  feel  that  it 
is  no  discrimination  to  allow  such  a  charge.  In  fact,  it  would  be  a 
discrimi  nation  not  to  allow  it.  We  have  been  convinced  l^y  experience 
that  the  elevator  is  necessary  for  the  proper  conduct  of  the  grain  busi- 
ness, and  that  the  Union  Pacific  must  have  a  recognized  house  at  its 
Eastern  terminals  so  as  to  enable  us  to  get  proper  use  of  our  equip- 
ment. I  may  add  in  this  connection  that  during  the  last  grain  season 
the  Kansas  wheat  moved  rapidly  and  freely,  and  the  use  of  the  eleva- 
tor is  the  only  thing  which  enabled  us  to  properly  serve  the  grain 
shippers.     I  think  that  about  covers  the  case. 

Mr.  Day.  What  is  the  ordinary  charge  that  is  made  for  passing  grain 
through  an  elevator — through  other  elevators  than  this  Midland  ele- 
vator— say,  through  elevators  at  Kansas  City? 

Mr.  MuNROE.  Well,  we  have  no  arrangement  with  other  elevators 
there  at  all. 

Mr.  Day.  I  am  asking  jon  what  the  current  rates  are  ? 

Mr.  MuNROE.  I  can  not  answer  that  specifically,  but  I  have  under- 
stood that  it  is  about  three-quarters  of  1  cent  per  bushSl  for  the  first 
charge.  I  want  to  call  the  attention  of  the  Commission  to  the  fact  that 
this  li  cents  is  per  one  hundred  pounds  and  not  per  bushel.  I  take  it 
that  you  are  leading  up  to  the  question,  Does  the  allowance  by  the  Union 
Pacific  constitute  a  discrimination  in  favor  of  the  Peave}"  house  and 
against  other  houses  located  in  Kansas  City  ? 

Mr.  Day.  That  might  be  involved  in  it,  but  1  want  to  know  if  the 
allowance  jou  make  is  more  than  adequate  or  reasonable  compensation 
for  the  service  performed? 

Mr.  MuNROE.  To  the  best  of  our  knowledge  it  is  not,  and  it  has 
never  been  reflected  back  into  the  country  to  the  extent  of  giving  any 
buyer  an}^  advantage  whatsoever,  in  the  way  of  higher  prices  paid  to 
thegrower  or  in  any  wa}^  discriminatory. 
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Mr.  Day.  Docs  Peavey  &  Co, ,  or  did  thc}^  during  the  past  3^ear  or 
during  the  period  that  this  contract  was  in  operation,  pay  the  local 
arbitrar}^  of  a  cent  a  hundred  on  its  local  grain  ? 

Mr.  MuNROE.  Yes;  they  pay  the  full  local  on  all  grain  consumed  at 
Kansas  City.  The  elevator  charge  applies  on  all  grain  going  into  the 
elevator,  regardless  of  destination. 

Mr.  Day.  Was  that  remitted  in  any  wa}^ — the  arbitrar}^  of  a  cent  a 
hundred  1? 

Mr.  Munrop:.  Not  on  the  local  grain  for  local  consumption,  but  on 
the  through  grain. 

Mr.  Day.  On  that  which  was  sold  locally  ? 

Mr.  MuNKOE.  On  that  which  was  sold  locally  they  receive  the  elevator 
charge  of  li  cents  per  hundred  pounds,  and  that  is  all  they  do  receive. 

Mr.  Day.  Do  you  pay  that  arbitrary  back  to  them  or  agree  to 
remit  it? 

Mr.  MuNROE.  Not  on  any  local  grain. 

Mr.  Day.  That  applies  onl}^  on  the  through  grain  2 

Mr.  MuNiiOE.  Yes,  sir. 

Mr.  Day.  And  that  was 

Mr.  MuNROE.  One  cent. 

Mr.  Day.  So  that  the  advantage  that  Pea\'^y  had  on  through  grain 
was  a  cent  and  a  quarter  a  hundred,  or  whatever  there  was  in  that 
elevator  charge,  and  the  remission  of  the  1  cent  on  grain  that  went 
through? 

Mr.  MuNROE.  They  did  not  have  any  advantage  at  all.  The  allow- 
ance of  the  1  cent  simply  put  Peavey  on  an  absolute  equality  with  his 
competitors,  and  it  gave  the  Union  Pacific  exactly  the  same  rate  on  a 
car  of  grain  from  an  interior  point  in  the  country  to  the  elevator  as  it 
would  receive  on  the  same  car  put  on  the  transfer  track  for  an  Eastern 
railroad. 

Mr.  Day.  Whatever  advantage  Peavey  &  Co.  had  by  reason  of  this 
li  a  hundred,  was  that  open  to  other  shippers? 

Mr.  MuNROE.  Only  open  to  the  Midland  elevator. 

Mr.  Day.  Have  vou  read  Mr.  Kaill's  testimonv  taken  at  Kansas 
City? 

Mr.  MuxROE.   1  saw  part  of  it. 

Mr.  Day.  And  Mr.  Seaver's? 

Mr.  MuNROE.  Yes,  sir. 

Mr.  Day.  Mr.  Seaver  referred  to  a  conversation  that  occurred 
between  you  and  Mr.  Peavey — a  conversation  at  Minneapolis — regard- 
ing a  claim  on  the  part  of  Mr.  Peavey  for  a  refund  on  this  cent  a 
hundred  pounds.     What  was  there  in  that? 

Mr.  MuxROE.  Why,  I  had  a  conversation  with  Mr.  Peavey  and  we 
were  discussing  the  merits  of  the  cjucstion.  It  is  not  a  rebate  in  any 
sense  of  the  term,  according  to  our  knowledge  and  ])elief.  He  merely 
wanted  the  bencht  of  the  same  rate  on  grain  passing  thi'ough  his  eleva- 
tor as  his  competitors  enjoyed,  and  the  essence  of  the  question  may  l)e 
said  to  be  this:  Should  he  be  given  the  benefit  of  the  west  of  Kansas 
City  proportion  of  the  through  rate  on  his  through  grain?  We  all 
agreed  that  by  all  means  he  would  have  to  have  it,  and  that  was  the 
conversation  that  took  place  when  Mr.  Seaver  happened  to  be  in  the 
office. 

Mr.  Day.  Hoav  much  additional  to  the  elevator  charge? 

Mr.  MuN'ROE.   It  didn'tamount  toanything  additional.     I  simph' say 
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that  the  total  allowance  is  li  cents  per  hundred  pounds  off  the  local 
rate  on  grain  for  local  consumption  and  li  cents  per  hundred  pounds 
off'  the  proportion  of  the  through  rate  on  through  business. 

Mr.  Day.  That  is  the  total? 

Mr.  Day.  Well,  Mr.  Seaver  testified,  as  I  recall  it,  that  this  con- 
versation at  Minneapolis  was  a  claim  for  an  additional  concession  for 
the  crop  year  commencing  July  1  last.  1  do  not  know  whether  he 
stated  the  amount  of  it  or  not.  Other  than  the  1  cent  per  hundred 
pounds,  was  any  rebate,  concession,  or  payment  made  to  Peavey  & 
Co. ,  or  agreed  to  be  paid  to  Peave\'  &  Co. ,  on  account  of  that  ? 

]\Ir.  MuNEOE.  Mr.  Seaver  was  confused  in  this  way:  We  bill  first 
at  the  local  rate,  and  we  allow  the  one  cent  and  a  quarter,  and  then  the 
proportion  of  the  through  rate  is  1  cent  less  than  the  local. 

Mr.  Day.  That  is  to  say,  3'our  division  of  the  through  rate 

Mr.  MuNROE.  Our  division  of  the  through  rate  is  1  cent  less  than 
our  local.  Therefore,  1  cent  was  the  difference  between  the  local  and 
the  proportion.  The  conversation  was  about  the  acceptance  of  the 
proportion  in  lieu  of  the  local  on  through  business,  and  that  is  what 
I  think  somewhat  confused  Mr.  Seaver — because  it  involved  the  local. 

The  Chairman.  Was  it  billed  localh'  at  Kansas  Cit}'^  ? 

Mr.  MuNROE.  Yes,  sir. 

The  Chairman.  Billed  at  the  local  rate? 

Mr.  MuNROE.  Yes,  sir. 

Commissioner  Prouty.  Now,  ]Mr.  Munroe,  you  make  a  through  rate 
from  points  in  Kansas  to  points  east  of  Kansas  City? 

Mr.  Munroe.  We  do. 

Commissioner  Prouty.  And  that  through  rate  is  1  cent  less  than  the 
full  local  rate  plus  the  proportional  out? 

Mr.  Munroe.  Yes,  sir;  that  is  correct. 

Commissioner  Prouty.  Suppose  a  man  should  bill  wheat  from  some 
point  in  Kansas  to  some  point  in  St.  Louis — that  would  take  a  through 
rate  ? 

Mr.  Munroe.  Yes,  sir;  a  through  rate. 

Commissioner  Prouty.  And  that  through  rate  would  be  made  up, 
as  you  have  indicated,  of  your  local  rate  less  1  cent,  plus  the  rate 
from  Kansas  City  to  St.  Louis.  Now,  if  the  shipper  billed  wheat  from 
a  point  in  Kansas  to  St.  Louis  in  that  way,  would  he  have  the  right  to 
stop  at  Kansas  City,  to  reconsign  it  to  any  other  point  than  St.  Louis 
at  Kansas  Citv?  Could  he,  for  instance,  divert  that  carload  of  wheat 
to  Chicago? 

Mr.  Munroe.  I  presume  he  could.  So  far  as  we  are  concerned  we 
would  make  delivery  to  the  eastern  line. 

Commissioner  Prouty.  Never  mind  what  he  could  do;  it  is  what  he 
does.  It  is  a  matter  of  fact;  but  in  theor}',  upon  your  understanding 
of  the  tariff',  has  he  any  right  to  do  that?  In  other  words,  can  a  shipper 
from  a  point  west  of  Kansas  Citv  upon  the  through  rate  reconsign  or 
rebill  his  grain  at  Kansas  City,  or  must  it,  in  point  of  fact,  go  through 
Kansas  City  to  that  original  point  of  destination  «• 

Mr.  Munroe.  Why,  I  should  say  that  he  would  have  that  right  to 
request  reconsignment  upon  the  surrender  of  the  bill  of  lading,  and 
let  the  grain  be  reconsigned  to  the  new  destination  subject  to  the  proper 
through  rate  and  divisions  from  the  initial  point  to  the  new  destination. 

Commissioner  Prouty.  For  instance,  if  the  Santa  Fe  brought  in  a 
carload  of  corn  from  some  point  on  its  line  to  Kansas  City,  and  the 
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shipper  paid  the  full  local  rate — that  car  IxMng-  destincHl  to  St.  Louis — 
you  think  that  g-rain  niio-ht  Ix^  sold  at  Kansas  City  and  reconsig-ned  to 
Chicao-o^  Under  those  circumstances  woidd  the  Santa  Fe  road  accept 
1  cent  less  for  its  division  west  of  Kansas  City? 

Mr.  MuNROE.  I  can  not  answer  as  to  what  the  Santa  Fe  would  do. 

Commissioner  Prouty.    Is  that  your  understanding? 

Mr.  MuNROE.  So  far  as  w(>  are  conccn-ned,  we  would  be  willing  to 
join  the  other  lines  in  the  correcting  of  the  local  to  the  through,  or 
the  through  to  th(^  local,  simply  as  a  matter  of  put>lic  convenience  and 
acconnnodation  to  the  ))usiness.  l)ut  the  correcting  in  noway  to  reduce 
our  proper  revenue. 

Mr.  Day.  You  do  not  do  that,  however,  for  anyhody  but  Peavey, 
do  you? 

Commissioner  Prouty.  That  is  just  wdiat  1  was  coming  to.  In  other 
words,  ]SIr.  Munroe,  is  not  this  1  cent  penalty  or  arbitrary  against 
Kansas  City  in  essence  a  penalty  upon  Kansas  City  for  the  stopping 
off  or  reconsigning  of  that  grain  at  Kansas  City? 

Mr.  Munroe.  Yes;  it  has  that  effect.  It  makes  the  charge  in  and 
out  of  Kansas  City  1  cent  more  than  on  a  direct  shipment. 

Commissioner  Prouty.  Now,  your  arrangement  with  Mr.  Peavey 
was  to  enable  Mr.  Peavey  to  handle  grain  through  his  elevator,  to 
reconsign  it  and  send  it  .vherever  he  saw  tit  through  his  elevator  on 
your  proportion  of  the  through  rate,  and  it  removed  the  arbitrary 
against  Kansas  City? 

jMr.  Munroe.  That  is  the  effect  of  it. 

Commissioner  Prouty.  That  is  true  of  St.  Louis  and  Chicago  and 
all  those  cities  i 

Mr.  Munroe.  1  could  not  testify  as  to  that. 

Commissioner  Prouty.  You  do  not  reach  those  points? 

Mr.  Munroe.   No;  wefelt  in  this  w^V 

Commissioner  Prouty.  At  the  same  time,  as  Mr.  Day  sa3"S,  nobody 
but  Mr.  Peavey  might  ship  by  your  line  through  Kansas  City  and 
reconsign  in  that  way  ? 

Mr.  Munroe.  His  is  the  only  elevator  upon  our  tracks.  We  felt 
this  way,  if  it  please  your  honors,  that  being  convinced  of  the  neces- 
sity of  having  a  large  elevator,  even  to  the  extent  of  allowing  an  ele- 
vator charge,  it  would  ))e  folly  upon  our  part,  after  the  elevator  had 
been  put  up,  to  charg(^  more  money  for  putting  grain  into  it  than  we 
charged  on  a  similar  shipment  from  a  similar  point  for  substantially 
similar  service,  for  delivery  to  the  transfer  track  of  the  eastern  lines. 

Commissioner  Prouty.  Why  is  it  necessary  for  you  to  have  facilities 
of  that  sort  for  the  unloading  of  your  grain  at  these  terminal  points? 
Why  do  you  not  provide  your  own  elevators? 

Mr.  Munrok.  The  railroads  in  some  instances  have,  but  experience 
is  that  raih'oads  as  common  carriers  are  not  familiar  enough  with  the 
grain  busin(>ss  and  the  handling  of  elevators  to  <)])eratc  them  so  eco- 
nomically as  an  experienced  grain  tirm. 

Commissioner  Proi;ty.  Do  I  understand  you  to  say  that  you  think 
as  a  matter  of  policy  it  is  cheaper  for  you  lo  hi i-e  somebody  else  to 
operate  your  own  elevator? 

Mr.  Munroe.   We  believe  it  to  be  so;  yes,  sir. 

Mr.  Day.   How  juanv  (>Ievat()i-s  nvv  there  at  Kansas  Citv? 

Mr.  Munroe.    All  (old  ^ 

Mr.  Day.   Yes,  sir. 
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Mr.  MuNROE.  I  do  not  recall  the  number.  There  are  several  of 
them. 

Mr.  Day.  Quite  a  large  number? 

Mr.  MuNROE.  Yes;  I  should  say  possibly  a  dozen. 

Mr.  Day.  1  am  told  that  there  are  more  than  twenty.  Could  any 
one  of  those  elevators  get  this  privileoe  that  you  give  Peavey? 

Mr.  MuNROE.  Not  from  us.     I  may  qualify  that 

Commissioner  Fifek.   Why  not  from  yoiii 

Mr.  MuNROE.  Simply  for  the  reason  that  because  we  make  an 
arrangement  with  one  elevator  and  because  we  require  its  use,  we  do 
not  consider  that  Ave  have  got  to  hire  every  other  elevator  in  the  city 
to  perform  similar  service.  In  other  words,  as  an  illustration,  we 
arrange  for  all  the  facilities  we  need.  If  it  should  develop  that  the 
Kansas  City,  Kans.,  elevator  could  not  handle  our  grain,  we  should 
feel  at  perfect  liberty  to  make  a  similar  arrangement  with  any  other 
house  that  we  could  reach,  although  in  the  case  of  the  other  houses  in 
Kansas  Cit}"  it  would  cost  us  niore^  money — to  the  extent  of  a  switching- 
charge  from  our  rails  to  their  houses. 

Commissioner  Prouty.  Do  3'ou  secure  a  better  rate  or  better  facili- 
ties by  agreeing  to  give  Peavey  &  Co.  all  of  your  business? 

Mr.  Munroe.   We  do  not  give  them  all  of  the  business. 

Commissioner  Prouty.  Don't  you  give  them  all  of  your  business  at 
Kansas  City? 

Mr.  Munroe.  They  buy  very  largely  in  the  interior,  and  the  facili- 
ties b}^  reason  of  the  arrangement  are  very  materially  improved. 

Commissioner  Fifer.  Would  you  allow  any  other  elevator,  if  they 
would  perform  this  service  for  less,  to  handle  your  business  there? 

Mr.  Munroe.  If  we  could  make  a  better  contract  with  somebody 
else,  we  would  certainl}"  consider  that  feature;  but  the  Peavey  house 
is  the  only  house  on  our  rails,  and  we  consider  1^  cents  per  hundred  a 
reasonable  compensation,  and  not  unduly  prolitable  to  the  grain  firm. 

Commissioner  Fifer.  How  does  it  compare  with  charges  for  other 
elevator  service  there? 

Mr.  Munroe.  I  am  told  that  it  averages  fairly  with  any  of  them.  I 
made  that  inquiry  in  Chicago,  and  I  was  told  that  three-fourths 

Commissioner  Fifer.  I  am  speaking  of  Kansas  City.  At  that  point 
alone  how  does  it  compare  with  the  charges  for  other  elevator  service 
there? 

Mr.  Munroe.  I  do  not  know  what  their  charges  are  there  at  the 
present  time. 

Mr.  Day.  Do  you  have  an}"  grain  consigned  to  other  elevators  over 
your  road? 

Mr.  Munroe.  Naturally  there  would  be  some. 

Mr.  Day.  Do  you  make  a  charge  for  switching  it  to  them? 

Mr.  Munroe.  No;  we  deliver  it  to  the  railroad  on  whose  track  they 
are  located,  and  the  switching  charge  would  be  assessed  by  them,  if 
any. 

Mr.  Day.  Your  road  would  not  absorb  it? 

Mr.  Munroe.  No,  sir. 

Mr.  Day.  And  }■  ou  would  not  be  required  to  absorb  it  for  Peavey  & 
Co.  unless  you  gave  Peavey  &  Co.  a  preference.  You  spoke  of  the 
additional  expense  of  switching  to  other  elevators? 

Mr.  Munroe.  If  the  other  elevator  was  on  a  track  whose  rails 
reached  the  initial  point,  natural!}-  we  would  absorl)  it;  we  would  make 
the  same  deliverv. 
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Commissioner  Fifer.  About  how  lono-  has  Peavey  &  Co.  been 
handlino-  your  grain  business  at  Kansas  City? 

Mr.  MuNROE.  1  think  about  ten  years. 

Commissioner  Fifer.  Have  you  any  written  contract,  or  is  it  a 
verbal  agreement? 

Mr.  MuNROE.  The  original  contract  was  made,  1  think,  in  1890,  by 
the  then  Union  Pacilic  Railway.  It  Avas  continued  during  the  receiver- 
ship, and  after  the  new  company  took  hold  they  carried  on  the  old 
understanding.  I  think  there  was  some  modification  of  the  original 
contract  as  made.  I  am  not  sure,  but  I  think  the  contract  is  filed  with 
the  Commission.     It  is  ten  or  twelve  years  ago  that  it  was  made. 

JNIr.  Day,  Now,  going  back  to  these  rates  into  Kansas  City;  when 
grain  is  brought  from  Nebraska  points  to  Kansas  City  is  it  brought  on 
the  local  rates  i 

Mr.  MuNROE.   It  is. 

Mr.  Day.  From  Nebraska  points  to  Kansas  City,  Kans.  ? 

Mr.  MuNROE.  Yes,  sir. 

Mr.  Day.  Now,  when  it  goes  out  from  the  Midland  elevator  east, 
what  concession  or  what  reduction  is  made  on  the  local  rate  from 
Nebraska  points  into  Kansas  City? 

Mr.  Monroe.  None. 

Mr.  Day.  None  whatever? 

Mr.  Monroe.  None  whatever;  our  local  rate  from  Nebraska  points 
is  the  proportion  of  the  through  rate.  Speaking  of  Nebraska  as  a 
whole,  there  may  be  one  or  two  points  in  the  southern  part  of 
Nebraska  where  the  proportion  might  be  less  than  the  local,  but  the 
same  principle  obtains. 

Mr.  Day.  A.'^  to  the  rate  from  Nebraska  points  to  Kansas  City, 
Mo.,  your  proportion  of  division  of  the  through  rate  is  the  same  as 
3^our  rate  into  Kansas  Citv  ? 

Mr.  Monroe.  As  a  general  statement.  There  will  be  perhaps  one 
or  two  exceptions,  but  I  do  not  think  there  are  many. 

Mr.  Day.  ThenPeave}'  &Co.  in  Vn-inging  grain  to  Kansas  City  from 
Nebraska  pa.v  the  full  local  rate  that  any  other  shipper  would  have  to 
pay  up  to  Kansas  City? 

Mr.  ]\IoNROE.  That  is  right. 

Mr.  Day.  And  if  they  took  that  grain  east,  no  concession  Avould  be 
made  on  the  amount  that  they  paid  on  the  grain  from  Nebraska? 

Mr.  Monroe.   None  whatever. 

Mr.  Day.  All  that  he  would  get  out  of  that 

Mr.  MuNROE.  "Woidd  be  the  (devator  charge. 

Mr.  Day.  There  was  not  a  cent  deducted  there,  as  on  the  grain  com- 
ing from  Kansas? 

Mr.  MuNROE.  Nothing  at  all;  oidy  the  elevator  charge.  I  may  say 
in  this  connection  that  Mr.  Peavey  in  this  conversation  referred  to 
expressed  himself  as  not  at  all  in  sym]iathy  with  anything  which  might 
even  be  consti'ued  as  a  i('l)atc. 

Commissioner  Proity.  Why  do  3'ou  make  a  distinction  l)etween 
Kansas  and  Nel)raska  grain?  Do  you  do  that  on  the  theory  that 
Kansas  grain  is  a  local  i)r<)])()siti()n? 

Ml'.  MuNROK.  No;  it  is  simply  that  we  will  woik  for  Mr.  Peavey  as 
cht'a|)ly  as  we  will  work  for  any  Eastern  line,  nothing  more.  It  is  our 
good  fortune  to  get  oui'  local  rate  as  our  proportion  of  the  rate  from 
Nebraska  points  via  Kansas  City.     We  are  not  so  fortunate  on  Kansas 
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grain,  for  we  get  1  cent  less.  The  arrangement  is  to  give  Mr.  Peavey 
the  benetit  of  what  we  would  receive  if  the  grain  passed  right  bj  his 
elevator  onto  the  track  of  an  Eastern  road  for  direct  shipment. 

Commissionei'  Prouty.  Then  you  say  as  to  Nebraska  grain  that 
there  is  no  arbitrary  against  Kansas  City? 

Mr.  MuNROE.  We  have  no  system  of  through  rates  from  Nebraska 
points  via  Kansas  City.  We  make  our  rates  into  Kansas  City  and  the 
Eastern  roads  make  the  rates  out. 

Commissioner  Prouty.  There  is  no  established  rate  on  that  grain  ? 

Mr.  ^SIuNROE.  No,  sir;  not  via  Kansas  City. 

Mr.  Day.  You  make  your  through  rate  on  Nebraska  grain  via 
Omaha  ? 

Mr.  MuxROE.  Yes,  sir. 

Mr.  Day.  Now,  what  is  the  difference  in  amount  per  hundred 
pounds  in  the  rates  on  Nebraska  grain  to  St.  Louis  and  Nebraska 
grain  to  Kansas  Citj^? 

Mr.  MuNROE.  I  do  not  think  there  is  any  fixed  differential.  It  is 
a  varying  difference;  sometimes  it  is  very  near  the  St.  Louis  rate  and 
sometimes  it  is  a  little  less. 

Mr.  Day.  Does  not  the  arbitrary  against  Kansas  City  on  Nebraska 
grain  var}^  from  2  to  7  cents  ?- 

Mr.  MuNROE.  I  can  not  say  without  reference  to  the  figures.  I 
should  not  be  at  all  surprised  if  it  did. 

Mr.  Day.  Now,  on  the  grain  that  you  bring  up  to  Peavey  &  Co.'s 
elevator,  and  that  subsequently  goes  East,  are  those  rates  in  which 
you  say  you  collect  only,  and  rebate  down  to,  your  proportion  or 
division  of  the  through  rate— are  those  through  rates  the  published 
tariff'  rates  ''i 

Mr.  MuNROE.  They  are. 

Mr.  Day.  In  all  instances? 

Mr.  MuNROE.  They  are. 

]Mr.  Day.  That  business  then — that  through  business — was  not 
handled  on  a  cut  rate  ? 

Mr.  MuNROE.  Do  you  mean  the  through  Kansas  business  or  the 
Nebraska  business? 
^  Mr.  Day.  Either? 

Mr.  MuxROE.  Neither  one  is  handled  on  cut  rates.  It  is  merely 
the  acceptance  of  the  proportions  of  the  through  rate,  and  we  do  it  in 
the  form  of  a  settlement,  so  as  to  protect  ourselves  against  the  amount 
of  grain  that  is  consumed  at  Kansas  City,  which,  while  not  a  large 
proportion,  is  enough  to  make  that  form,  we  think,  advisable. 

Mr.  Day.  Do  you  understand  that  the  grain  in  which  you  have  par- 
ticipated, whether  it  came  by  the  Missouri  River  gateways,  or  by 
Minneapolis,  or  through  Chicago,  or  St.  Louis,  or  Kansas  City  has 
all  been  conducted  on  published  tariff"  rates? 

Mr.  MuNROE.  I  can  not  testify  as  to  what  is  done  with  the  grain 
after  we  let  go  of  it. 

Mr.  Day.  So  far  as  your  divisions  are  concerned,  have  you  collected 
and  retained,  in  all  instances,  your  just  division  on  the  published  tariff', 
or  has  it  been  a  division  of  the  rate  below  .the  published  tariff? 

Mr.  MuxROE.  There  have  been  times  when  we  have  not  received 
our  proportion. 

Mr.  Day.  I  speak  now  of  this  past  3^ear. 

Mr.  MuxROE.  I  think  there  have  been  times  when  we  have  not  re- 
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ceived  our  full  proportion  of  tho  pu])lished  tariff  rates.  For  instance, 
I  call  to  mind  one  case  where  there  was  a  o-rain  trou])le  that  arose  at 
one  point — competition  between  local  mills;  the  mills  got  to  fiohting 
each  other,  and  our  aim  was  to  bring  about  uniformity  of  prices  and 
get  our  share  of  the  grain.  We  didn't  always  get  our  share.  Sub- 
stantially speaking,  w^e  have  had  our  full  proportion,  I  should  say,  on 
95  per  cent  of  the  business.  Once  in  a  while  there  will  be  a  little 
trouble  come  about.  We  have  made  rates  also  from  certain  points  in 
the  corn  belt,  emergency  rates,  to  feeders  in  the  case  of  storms.  But 
generally  speaking,  on  the  handling  of  our  commercial  grain,  we  have 
had  our  full  proportion  of  the  published  taritf  rates  on  all  the  Eastern 
grain. 

Mr.  Day.  And  retained  it? 

Mr.  MuNROE.  Yes,  sir;  and  retained  it,  less  the  elevator  charge. 

Mr.  Day.  You  have  made  no  other  concession  except  the  li-cent 
elevator  charge  "t 

Mr.  ]MuNKOE.  One  and  a  quarter  cents  elevator  charge  and  the 
reduction  down  to  the  proportion. 

Mr.  Day.   Up  to  Kansas  City? 

Mr.  MuNROE.  Up  to  Kansas  City. 

Mr.  Day.  And  those  proportions  have  been  3^our  just  divisions  on 
the  published  tariffs? 

Mr.  MuNROE.  They  have. 

Mr.  Day.  Do  you  give  Peavej^  &  Co.  any  other  concessions  in  the 
way  of  elevator  charges  at  Kansas  Citj^  ? 

Mr.  MuNROE.  No,  sir.  We  allow  the  same  at  the  elevator  at  Omaha 
and  at  Council  Bluffs. 

Mr.  Day.  Do  you  make  any  allowance  for  passing  grain  through 
country  elevators  or  countr}^  storehouses? 

Mr.  MuNROE.  No,  sir. 

Commissioner  Prouty.  Is  much  of  the  grain  that  3"ou  handle  over 
the  Union  Pacific  competitive  with  other  lines  of  railroad? 

Mr.  MuNROE.   Nearly  all  of  it. 

Conniiissioner  Pkouty.  And  mainly  with  what  lines? 

Mr.  MuNKOE.  AVith  the  east  and  w^est  lines  through  Kansas;  the 
Atchison,  Burlington,  Rock  Island,  Missouri  Pacific,  and  the  Elkhorn 
in  Nebraska. 

Mr.  Day.  Do  you  understand  that  during  the  past  year  grain  has 
moved  from  Kansas  City  to  St.  Louis,  Chicago,  and  Minneapolis  on 
the  published  tarifl? 

Mr.  MuNROE.  I  can't  testify  as  to  that. 

•  Commissioner  Prouty.  We  had  testimony  on  that,  Mr.  Day.  in  this 
case,  to  the  effect  that  it  had  not. 

Mr.  Day.  The  firm  of  Hall  &  Robinson — do  3^ou  know  them? 

Mr.  MuNROE.  I  know  Mr.  Hall;  yes.  sir. 

Mr.  Day.   Do  they  buy  grain  at  points  on  your  line? 

Mr.  MuNHOK.  They  may,  possibly;  I  do  not  recall  that  they  do,  yiixv- 
ticularly.      I  suppose  they  get  more  or  less. 

Mr.  i)AV.  Do  you  have  some  points  at  which  you  compete  with  the 
Missouri  Pacific  for  grain? 

Mr.  MuNROE.  We  do. 

Mr.  Day.  At  those  points  do  Messrs.  Peavey  t^c  Co.  buy  grain  and 
ship  ])y  your  line? 

Mr.  MuMROE.  Yes,  sir. 


268  GRAIN    AND    GRAIN    PRODUCTS. 

Mr,  Day.  And  they  are  in  competition  there  with  Hall  &  Robinson  ? 

Mr.  MuNROE.  Ye.s,  sir. 

Mr.  DaY'  Now,  Mr.  Robinson,  of  Hall  &  Robinson,  testified  that 
they  got  a  concession;  I  do  not  remember  the  figures. 

Commissioner  Prouty.  Of  from  3  to  5  cents  a  hundred  pounds. 

Mr.  Day.  From  3  to  5  cents  per  hundred  pounds.  Do  you  meet 
that  in  an}'  way? 

Mr.  MuNROE.  No;  we  do  not  have  to  meet  that.  That  is  east  of 
Kansas  Citj^.  The  Union  Pacific  is  perhaps  ver}^  fortunately  situated. 
It  can  save  itself  and  push  the  burden  of  meeting  conditions  upon  the 
eastern  connections,  and  of  course  they  do  that  all  they  can. 

Mr.  Day.  How  do  you  mean  ? 

Mr.  MuNROE.  Hall  &  Robinson  are  competing  with  Peave3^  Peavey 
moves  his  grain  into  Kansas  City  over  our  line.  We  drop  it  there  in 
the  elevator  and  it  comes  free  for  all.  It  goes  on  the  market  and  every 
eastern  line 

Mr.  Day.  You  mean  free  for  all  other  roads  ? 

Mr.  MuNROE.  Yes,  sir. 

Mr.  Day.  But  it  is  not  free  for  all  other  buyers,  unless  they  bu}" 
through  Peavey  &  Co?  It  is  all  Peavey  &  Company's  grain,  all  that 
goes  into  that  elevator. 

Mr.  MuNROE.  Yes,  sir;  but  we  have  other  grain  going  into  other 
houses.  In  other  words,  if  the  grain  is  once  in  Kansas  City,  the  Union 
Pacific  road  has  gotten  its  share  of  the  revenue  and  then  it  comes  up 
to  the  other  fellow  to  take  it  east. 

Mr.  Day.  Do  you  wish  the  Commission  to  understand  that  on  all 
that  grain  that  passes  east — that  leaves  the  Midland  Elevator  and  goes 
east  to  St.  Louis,  Chicago,  or  the  Atlantic  seaboard — that  any  reduc- 
tion that  is  made,  whether  it  purports  to  come  from  the  point  of  ori- 
gin or  from  the  end  of  vour  rails,  you  do  not  participate  in  any 
concession  for  the  haul  east  of  Kansas  Cit}^  ? 

Mr.  ]MuNROE.  No.  We  do  not  participate  in  that  3  to  5  cents  that 
Mr.  Robinson  spoke  about. 

Mr.  Day.  Not  in  the  rates  that  lines  out  of  Kansas  City  get? 

Mr.  MuxROE.  No.  sir. 

Mr.  Day.  If  that  through  rate  is  reduced  from  the  point  of  origin, 
you  do  not  participate  in  it? 

Mr.  MuNROE.  If  it  is  covered  by  a  tariff  we  get  our  tariff  rate. 

Mr.  Day.  You  adhere  to  the  tariff? 

Mr.  MuNROE.  AYe  do  not  join  the  Eastern  lines  in  making  any  con- 
cession south  of  Kansas  City. 

Commissioner  Fifer.  Does  all  of  this  grain  that  you  ship  go  through 
this  elevator? 

Mr.  MuNROE.  No,  sir. 

Commissioner  Fifer.   What  proportion  of  it  does  ? 

Mr.  MuNROE.  I  should  sa}^  not  more  than  one-half  of  it,  speaking* 
off-hand. 

Commissioner  Fifer.  And  you  have  absolutely  nothing  further  to 
do  with  grain  after  it  goes  into  this  elevator? 

Mr.  MuxROE.  It  then  becomes  an  Eastern  and  Southern  proposition. 
We  drop  it  there. 

Commissioner  Fifer.  You  collect  j^our  rates  to  Kansas  City,  and  that 
is  the  end  of  it? 

Mr.  MuNROE.  Yes,  sir. 
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Mr.  Day.  Do  3'ou  absorb  an}'  of  the  charges  for  movino-  it  to  con- 
necting- lilies^ 

Mr.  MuNuoE.  No,  sir. 

Mr.  Day.   What  docs  switching  it  amount  to? 

Mr.  MuNKOE.  From  $2  to  $^^>  a  Car. 

Mr.  Day.  Do  you  collect  it  in  all  events  from  Peavey  &  Co.  ? 

JSIr.  MuNKOE.  Or  the  connecting  line. 

Mr.  Day.  And  it  is  not  covered  back  in  the  form  of  a  settlement? 

Mr.  MuNROE.  No,  sir. 

Mr.  Day.  Who  pa,ys  you  that  charge — the  Eastern  lines? 

Mr.  MuNROE.  The  Kastern  lines. 

Mr.  Day.  They  pay  it? 

Mr.  MuNROE.  They  pay  it. 

Mr.  Day.  Do  they 'absorb  it? 

Mr.  MuNROE.  Yes,  sir. 

Mr.  Day.  Then,  Peayey  &  Co.  get  the  adyantage  of  that,  too,  if  it 
is  absorbed  by  the  Eastern  lines? 

Mr.  MuNROE.  They  get  the  same  rate  on  theirs  as  other  houses  to 
the  East.     My  understanding  is  that  the  Eastern  lines  absorb  it. 

Mr.  Day.  That  is  absorbed  out  of 

Mr.  MuNROE.   Out  of  the  Eastern  lines'  proportion. 

Mr.  Day.  That  is  all  I  wish  to  ask,  Mr.  Monroe. 

Commissioner  Cle3IENTS.  Mr.  Munroe,  when  was  it  that  you  had 
this  conference  with  Mr.  Teayey  in  Minneapolis  in  which  you  agreed 
to  make  the  allowance? 

Mr.  MuxROE.  This  conyersation,  1  think,  was  some  time  in  October. 
I  do  not  recall  the  exact  date.  The  allowance,  I  may  add,  was  not  a 
new  matter.  The  allowance  has  been  made,  I  would  say,  for  upward 
of  a  year  anyway. 

Commissioner  Piwuty.  How  long  since  that  arbitrary  of  1  cent 
has  been  charged  against  Kansas  City? 

Mr.  MuxROE.  I  do  not  recall  the  exact  date,  but  threeor  four  years. 
Formerly  a  higher  basis  obtained,  a  higher  arl^itrary  obtained,  and 
this  1  cent  was  the  result  of  a  compromise  between  the  through  lines 
interested. 

Commissioner  Clements.  I  do  not  yet  quite  understand  what  sig- 
nificance the  conference  in  October  had  if  it  was  no  new  thing. 

Mr.  INIuMiOE.  I  was  trying  to  make  a  better  trade  with  Peayey.  1 
was  tr3'ing  to  squeeze  out  and  make  it  pay  us  more  money  than  we  got 
as  our  proportion  of  the  through  rate.  It  was  simply  a  trade;  I  was 
trying  to  get  more  money  out  of  it. 

Commissioner  Clements.  Did  you  get  it? 

Mr.  MuNROE.  No. 

Commissioner  Clements.  Was  there  any  change  in  the  situation? 

Mr.  Munroe.  There  was  no  change  at  all,  but  I  was  trying  to  get  a 
premiinn  under  the  then  conditions.  I  contend(Kl  that  owing  to  his 
location  there  we  could  liandU>  grain  more  prom))tly  than  his  competi- 
tors coidd,  and  it  was  some  advantage  to  us,  and  I  was  trying  to  get  a 
part  of  it. 

Conimissionei-  C'lemexts.    Exactly  what  Avas  that? 

Mr.  MuxROE.  One  and  one-(iuarter  cents  per  hundred  pounds  was 
the  eleyator  charge  which  wo  allowed  him  for  taking  grain  fi'om  the 
oars,  putting  it  into  the  eleyator,  and  taking  it  out. 

Commissioner  Clements.  That  was  not  the  subject  of  the  conference 
at  Minneapolis? 
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Mr.  MuNRop.  No,  sir;  not  at  all. 

Commissioner  Clements.  That  was  what? 

Mr.  MuNROE.  It  was  as  to  the  difference  of  1  cent  between  the  pro- 
portion and  the  local. 

Commissioner  Clements.  One  cent  per  hundred  pounds? 

Mr.  MuNROE.  Yes,  sir.  I  was  tr^-ing  to  get  on  the  through  grain 
through  his  house  a  little  more  than  our  proportion  of  the  through 
rate.  I  was  trying  to  get  a  little  premium  for  handling  the  business 
through  his  house. 

Commissioner  Clements.  Then  Mr.  Seaver  was  mistaken  about 
that  i 

Mr.  Mlnroe.  Yes,  sir. 

Commissioner  Clements.  Have  ,vou  read  that  testimon}^? 

Mr.  MuNROE.  I  saw  some  of  it. 

Commissioner  Clements.  He  said  in  substance  that  that  wa'^  an 
arrangement  l)y  which  another  cent  Avas  to  be  allowed  over  what  has 
been  before,  and  that  it  was  to  date  back  to  the  whole  season's  ship- 
ments? 

Mr.  MuNROE.  He  did  not  understand  it,  because  he  had  been  allowed 
the  1  cent  right  straight  backward. 

Commissioner  Clements.  There  was  nothing  on  the  tariff's  to  indi- 
cate that  allowance,  was  there? 

Mr.  MuNROE.  Oh,  no. 

Commissioner  Clements.  Was  there  anything  to  indicate  the  allow- 
ance of  the  li  cents? 

Mr.  Munroe.  That  is  what  I  supposed  3'ou  referred  to.  No  men- 
tion is  made  in  the  tariff's  of  the  elevator  allowance,  although  the 
proportions  of  the  through  rate  are  duly  issued  and  published. 

Commissioner  CiiEMENTS.  On  what  business  does  the  li  cents  allow- 
ance apply  ? 

Mr.  MuNROE.  On  all  grain  passing  through  the  elevator. 

Commissioner  Clements:  On  what  grain  does  the  1  cent  apply? 

Mr.  Munroe.  On  through  grain  that  is  shipped  to  points  east  and 
south  of  Kansas  Cit3^ 

Commissioner  Clements.  Which  passes  through  Kansas  City,  but 
does  not  go  into  the  elevator? 

Mr.  Munroe.  No.  The  allowance  is  made — the  elevator  charge  is 
made  onl}^  on  the  grain  that  actually  passes  through  the  elevator. 

Commissioner  Fifer.  That  is  li  cents? 

Mr.  Munroe.  Yes  sir.  The  1  cent  is  made  on  all  grain  that  goes 
through,  either  through  the  elevator  or  direct  in  cars  without  transfer. 

Commissioner  Clements.  So  that  the  whole  amounts  to  2i  cents  on 
the  grain  that  goes  actually  into  the  elevator? 

Mr.  Munroe.  If  it  should  l)e  put  that  way;  j^es,  sir.  But  bear  in 
mind — I  want  to  make  it  plain  to  the  Commission — that  this  1  cent 
extra  allowance  does  not  inure  at  all  to  Mr.  Peavey's  or  anybody  else's 
benefit.  It  is  simply  charging  and  collecting  from  him  in  the  first 
instance  1  cent  more  than  we  charge  and  collect  from  the  eastern  line. 
When  he  shows  that  grain  goes  through,  we  simpl}-  reduce  our  charge 
to  what  he  w^ould  have  paid  on  the  tariff  rate  to  the  eastern  or  southern 
destination. 

Commissioner  Clements.  The  grain  that  goes  into  the  elevator  and 
on  through,  on  that  you  pay  2i  cents,  and  on  that  which  does  not  go 
into  the  elevator  and  goes  through  Kansas  City  by  another  line  out,  it 
is  1  cent? 


GRAIN  AND  GRAIN  PRODUCTS.  27l 

Mr.  MuNROE.  If  it  is  sent  throuoh  it  is  1  cent,  except  from  Nebraska 
points,  to  whicli  I  have  referred.  It  is  simply  a  case  of  warehousing 
grain  in  transit.  That  is  about  as  concise  a  form  of  expressing  it  as 
1  know  of. 

Commissioner  Clements.  Is  not  the  etiect  of  it  that  Peavey  &  Co. 
can  buy  at  better  advantage  on  your  line  than  any))ody  else?  Is  that 
not  the  outcome  of  it? 

Mr.  MuNROE.  No,  sir.  The  elevator  charge  of  H  cents  per  hun- 
dred pounds  is  the  only  possible  advantage  that  Peave}'  could  be  con- 
strued as  having,  and  he  renders  service  for  that.  Thei-e  is  no  profit 
in  it.  The  protit  inures  entirely  to  the  Union  Pacific  Railroad.  Peavey 
renders  100  per  cent  service  for  everything  he  gets  from  us. 

Conuuissioner  Clements.  As  a  matter  of  fact,  don't  he  buy  most  of 
the  grain  that  is  liought  on  your  line? 

Mr.  ]\IuxROE.  As  a  matter  of  fact,  his  piu'chases  have  only  been  30 
per  cent  of  the  total — 30  and  40  and  50.  I  do  not  think  that  he  ever 
bought  the  great  portion  of  the  grain. 

Conmiissioner  Clements.  Does  that  have  reference  now  to  the  whole 
season  ? 

Mr.  Munroe.  I  am  referring  to  this  last  season.  I  think  he  got 
more  grain  this  last  season  than  before,  relativel}".  The  market  condi- 
tions in  Kansas  (Jity  were  exceptional.  Corn  has  been  higher  in  Kansas 
City  than  in  Chicago:  in  fact,  they  have  moved  corn  from  Chicago  to 
Kansas  City. 

Commissioner  Clements.  Does  vour  contract  with  Peavey  &  Co. 
exclude  the  right  of  anybody  else  to  build  an  elevator  on  the  Union 
Pacific  right  of  way? 

Mr.  Munroe.  It  does  not.  We  have  a  contract  at  Council  Bluffs 
with  the  Trans-Mississippi  Grain  Company  and  make  the  same  ar- 
rangement, and  will  with  anybody  who  will  put  up  an  elevator  on  our 
tracks  that  will  compare  in  size  with  the  one  that  Peavey  has.  We 
will  be  glad  to  do  it. 

Conuuissioner  Fifer.  How  do  Peavey's  charges  compare  with  Buf- 
falo and  Duluth,  or  other  places  where  grain  is  handled  through  ele- 
vators? 

Mr.  Munroe.  I  can  not  testify  from  mj^  own  knowledge,  but  from 
general  impression  I  would  say  they  were  about  the  same.  He  has  an 
elevator  at  Superior,  I  think  it  is. 

Commissioner  Fifer.  Peavey? 

Mr.  Munroe.  Peavey.  He  operates  elevators  all  over  Wisconsin 
and  Minnesota. 

Coiumissioner  Fifer.  I  do  not  mean  charges  at  his  elevators,  but 
elevators  in  general. 

Mr.  ]\Iunroe.  I  can  not  testify  as  to  that. 

Commissioner  Clements.  How  many  elevators  ha\'e  Peavey  &  Co. 
on  your  line,  all  told? 

Mr.  Munroe.  I  should  say,  in  round  numbers,  ho  has  seventy-five 
houses;  that  is.  both  in  Kansas  and  Nebraska.  He  lias  a  little  pam- 
phlet, which  I  will  1)('  glad  to  send  to  the  Conunission,  giving  a 
description  of  all  his  hous(>s.     His  firm  is  a  large  handler  of  grain. 

Commissioner  Cf.ements.  Is  there  any  other  ])erson  or  linn  that  has 
anything  like  that  number  of  ehnators  on  your  roa<H 

Mr.  Munroe.  None  so  large  a  number  as  that.  There  are  several 
firms,  what  wx  call  line  tirms,  that  o])erate  several  elevators,  but  none 
so  large,  that  I  know  of,  as  Peavey. 
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Commissioner  Clemexts.  Are  they  on  the  right  of  way  of  the 
railroad  ? 

Mr.  MuNROE.  Generally  speaking,  they  are. 

Commissioner  Clements.  Are  these  others  on  the  right  of  wa}^  ? 

Mr.  MuNROE.  Yes,  sir;  the  same,  generally  speaking.  I  would  like 
to  say  for  the  information  of  the  Commission  that  Mr.  Peavey  when 
he  was  alive — and  that  is  the  policy  of  the  firm  to-day — never  asked,  or 
intimated  a  desire,  to  have  anything  better  or  preferential  in  the  way 
of  a  rate  on  the  Union  Pacific.  He  was  a  firm  believer  in  fair  and 
reasonable  tarift's  and  in  their  absokite  maintenance. 

Commissioner  Fifer.  At  these  points  at  which  Peavev  has  elevators 
on  your  line,  are  there  anj-  other  elevators,  owned  b}^  other  parties,  at 
the  same  points^ 

Mr.  Munroe.  Yes,  sir;  there  are. 

Commissioner  Fifer.  How  many  instances  of  that  kind  are  there? 

Mr.  Munroe.  It  can  be  stated  as  a  general  proposition  that  at  every 
point  of  any  consequence  there  is  more  than  one  elevator;  generally 
from  two  to  three  elevators. 

Commissioner  Fifer.  Owned  by  difi'erent  parties? 

Mr.  Munroe.  Yes,  sir;  there  are  two  or  three  elevators  at  every 
interior  point  of  any  consequence. 

Commissioner  Fifer.  Do  you  furnish  them  equal  facilities? 

Mr.  Munroe.  Just  the  same. 

Commissioner  Fifer.  Do  3"ou  give  others  the  same  kind  of  lease? 

Mr.  Munroe.  Eveiybody  is  on  a  parity.  We  give  them  the  same 
form  of  lease  on  the  right  of  way  for  a  similar  charge. 

Commissioner  Prouty.  You  say  that  about  half  of  the  grain  which 
goes  into  Kansas  Cit}"  over  your  line  does  not  go  to  the  Midland 
elevator,  and  I  assume  is  not  bought  b}^  Peavey  ? 

Mr,  Munroe.  That  is  true. 

Commissioner  Prouty.   What  rate  does  that  grain  pa}^  ? 

Mr.  Munroe.  Its  proportion  of  the  through  rate,  if  consigned  to  a 
through  point. 

Commissioner  Prouty.  Is  it,  in  point  of  fact,  consigned  to  through 
points  or  locally  ? 

Mr.  Munroe.  The  greater  portion  of  it  this  last  season  has  been 
consigned  through,  and  we  have  delivered  it  direct  to  the  Ea.^tern 
lines,  and  asked  them  for  an  immediate  return  of  our  equipment. 
They  have  put  the  grain  in  elevators  or  have  transferred  it  from  our 
cars  to  theirs;  and,  notwithstanding  our  requests  and  all  our  eft'orts  to 
get  our  equipment  back  promptly,  our  experience  is  that  we  can  get 
a  car  back  from  Peavey's  house  in  about  twelve  hours,  as  against 
thirty-six  to  thirt3"-eight  hours  from  an}^  other  elevator  on  anybody 
else's  track  in  Kansas  Cit}'. 

Commissioner  Prouty.  You  say  that  in  point  of  fact  that  most  of 
the  grain  that  is  shipped  b}^  other  parties  than  Peavey  has  been  on 
through  bills? 

Mr.  Munroe.  Yes.  sir. 

Commissioner  Prouty.  So  you  have  actually  received  on  that  the 
same  proportion  that  you  receive  from  Peave}^  ? 

Mr.  Munroe.  That  is  true. 

Commissioner  Prouty.  Was  any  of  that  shipped  in  on  local  bills, 
upon  which  3'ou  subsequent!}'  returned  to  anybody  this  1  cent? 

Mr.  Munroe.  No,  sir. 
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Comuiissioner  Pkouty.  Can  you  state  what  part  of  it  was  shipped 
in  on  Jocal  l)iils — my  point  being  this:  Do  you  think  any  of  it  was 
shipped  in  on  h)ea]  bills  and  subsequently  n^sold  and  sent  on  ^ 

Mr.  MuNKOE.   Practically  none. 

Commissioner  Pkolty,  What  voucher  do  you  obtain  from  Mr. 
Peave}'  before  you  }>ay  back  this  1  cent^ 

Mr.  MuxKOE,  A  statement. 

Connuissioner  Prouty.   And  that  statement  shows  what  :f 

jNIr.  Monroe.  We  check  up  the  grain  into  the  elevator  and  the  out 
shipments,  so  as  to  get  and  retain  the  full  local  on  the  local  consumption. 

Commissioner  Prouty.  That  is,  he  makes  a  statement  to  you  show- 
ing Avhat  grain  has  gone  out  of  his  elevator^ 

Mv.  ]MuNKOE.  That  is  it. 

Commissioner  Prouty.  How  do  you  verify  that  statement?  Do  you 
switch  all  of  the  grain  out^ 

]\Ir.  ]MuNROE.   We  switch  it  all  out. 

Commissioner  Prouty.  Do  you  know  the  contents  of  each  car  as  you 
ship  it  out  ( 

Mr.  MuNROE.   We  do. 

Commissioner  Prouty.  And  you  compare  the  statements  with  your 
records  i 

Mr.  MuNROE.    AVe  compare  them  with  our  records. 

Commissioner  Prouty.  So  far  as  you  are  concerned,  Mr.  Munroe, 
what  is  done  on  your  line  amounts  sul)stantially  to  abolishing  this 
arbitrary :' 

Mr.  Munroe.  On  grain  that  goes  to  the  Midland  house. 

Connuissioner  Prouty.  On  all  grain.  On  grain  that  goes  through 
the  Midland  house  you  never  get  the  1  cent? 

Mr.  Munroe.  That  is  right. 

The  Chairman.  What  is  the  form,  ]\Ir.  ]\Iunroe,  used  for  paying 
this  li  cents  elevator  charge? 

Mr.  ]\luNROE.  A  regular  voucher  for  the  transfer  charge  through 
the  elevator,  accompanied  by  a  statement  of  the  grain  in. 

The  CiiAiK>[AN.  Your  testimony  may  have  covered  the  point  I  have 
in  mind,  but  I  was  not  present  at  the  hearing  in  Kansas  City  and  per- 
haps do  not  completely  comprehend  your  testimony  this  morning. 
Put  I  understand,  except  for  a  small  proportion  of  the  grain  consumed 
at  Kansas  City,  30U  carry  for  Mr.  Peavey  into  Kansas  City  at  your 
proportion  of  the  through  rate,  and  if  delivered  at  this  elevator  3^ou 
pay  him  1^  cents  per  hundred  pounds  as  an  elevator  charge.  Now, 
would  you  carry  from  the  same  points,  for  another  shipper,  to  another 
elevator  in  Kansas  City,  also  at  the  })ropoi'tion  of  the  through  rate 
from  th(>  point  of  origin  and  pa}'  that  shipper  H  eents  ])er  hundred 
pounds  elevatoi- charge  provided  you  could  reach  that  elevat(u- without 
paying  any  switching  charge? 

]\Ir.  Munroe.  We  never  have.  If  the  elevator  was  on  our  track 
where  we  could  control  the  matter  and  take  the  cars  in  and  return  the 
empties  yes  would  be  the  answer  to  that  question.  We  have  already 
offered  the  same  arrangement  exactly  to  othcn-  parties  who  have  l)een 
thinking  of  putting  up  additional  (devator  faciliti(\s  at  Kansas  Citv  and 
at  Council  P>lutls.  ' 

The  Chairman.  Do  1  rightly  undei'stand  from  that  that  any  other 
shipper  or  deider  offering  you  the  same  facilities  in   respect  to  the 
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prompt  discharge  of  the  carloads  and  the  return  of  the  empties  could 
have  exactly  the  same  arrangement  that  ]\Ir.  Peave^^  hasi 

Mr.  MuNROE.  Certainl3\  It  should  be  understood,  or  course,  that 
the  house  should  be  on  our  tracks.  We  would  not  take  our  chances, 
under  our  experience,  in  accepting  an  offer  from  somebodj^  else  that 
we  cbuld  not  reach,  where  we  would  have  to  depeiid  upon  somebody 
else  in  getting  to  and  from  our  tracks.  But  on  our  tracks  he  can  have 
the  same  arrangement  for  the  same  kind  of  service. 

The  Chair:man.  Mr.  Trickett,  do  you  desire  to  ask  anything? 

Mr.  Trickett.  No,  sir. 

Mr.  Day.  I  have  a  question  or  two.  Does  the  grain  of  anybody 
other  than  Peave}'  &  Co.  pass  through  that  elevator  from  j^our  tracks? 

Mr.  MuxROE.  I  do  not  know  whether  it  does  or  not,  but  it  could. 

]Mr.  Day.  Would  you  pay  Mr.  Peavev  li  cents  on  other  people's 
grain  that  went  through  that  elevator? 

Mr.  MuNROE.  We  would  on  all  grain  that  went  through;  yes,  sir. 
The  contract  provides  that  we  can  put  grain  in  that  house  or  other 
people's,  and  that  for  the  facilities  he  shall  receive  li  cents  per  hun- 
dred pounds  for  transferring  the  grain  from  our  cars  to  the  cars  of 
Eastern  lines,  even  though  he  has  no  interest  in  the  grain. 

Mr.  Day.  As  to  these  claims  that  are  presented  to  you  by  Peavey  & 
Co.  for  this  1  cent  a  hundred,  for  the  difference  between  the  pro- 
portion of  the  through  rate  and  the  local  rate  to  Kansas  City,  how^ 
often  are  those  claims  made  up? 

Mr.  MuNROE.  There  is  no  fixed  period,  although  we  endeavor  to 
settle  them  every  thirty  days,  everv  calendar  month.  If  business  was 
light,  we  might  get  two  months  into  one;  but  our  intention  is  to  settle 
them  once  a  month. 

Mr.  Day.  You  said  there  were  times  when  you  wei-e  compelled  to 
make  concessions  to  Kansas  City  last  3^ear.  What  period  did  that 
cover  ? 

Mr.  MuxROE.  No  particular  time.     Cases  would  occasionally  arise. 

Mr.  Day.  What  was  the  greatest  concession  that  j'ou  made  last 
3'ear  ( 

Mr.  MuxROE.  I  recall  one  fight  that  they  had  out  at  Ellsworth, 
between  grain  buyers  and  a  mill.  It  might  have  involved  3  or  4  cents. 
It  was  a  temporary  disturbance  which  upset  everybody  and  every- 
thing, and  we  had  to  meet  that  condition  until  it  quieted  down. 

Mr.  Day.  Did  the  rates  from  Kansas  City  East  have  any  figure  in 
that  case? 

Mr.  MuxROE.  I  do  not  think  they  did. 

Mr.  Day.  What  percentage  of  the  grain  that  you  bring  to  Kansas 
City  passes  through  this  elevator? 

]\Ir.  MuxROE.  I  would  say  this  last  season  substantially  50  per  cent. 

Mr.  Day.  Do  you  pa}'  or  make  any  concession  on  account  of  this 
elevator  charge  of  li  cents  per  hundred  pounds — an}'  concession  to 
Peavey  &  Co.  on  any  grain  that  does  not  pass  through  the  elevator, 
except  the  1  cent  on  through  grain  ( 

Mr.  MuxROE.   Nothing  except  as  I  have  stated  here. 

Mr.  Day.  On  grain  that  does  not  pass  through  the  elevator,  do  you 
make  any  concession? 

Mr.  ]\IuxROE.  We  reduce  it  to  our  proportion  of  the  through  rate. 
The  elevator  charge  is  only  made  on  grain  that  actually  passes  through 
the  house. 
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Mr.  Day.  You  .said,  1  believe,  that  in  your  opinion  that  Peavey  & 
Co.  do  not  buy  to  exceed  .50  per  cent  of  the  grain  on  your  line.  Is 
that  rights 

Mv.  MuNEOE.  Tliat  is  substantially  right. 

Mr.  'Day.  You  mean  that  he  does  not  ship  more  than  50  per  cent  of 
the  grain  that  moves  over  your  line'^  . 

Mr.  MuNROK.  I  was  speaking  of  grain  ttiat  niov(Hl  through  Kansas 
City. 

Mr.  Day.  I  am  aslving  you  about  the  grain  that  is  moved  over  the 
Union  Pacific  in  the  territory  in  which  he  operates. 

Mr.  MuNROE.  He  handles  a  larger  proportion  in  Kansas  than  in 
Nebraska:  I  should  think  in  Kansas  50  per  cent. 

Mr.  Day.  Of  that  whicli  is  cai-ried  ])y  the  Union  Pacific  road  into 
Kansas  Uity'^ 

Mr.  MuNROE.  Yes,  sir;  and  in  Nebraska — well,  I  do  not  think  he 
handles  any  more,  l)ecause  there  are  several  large  dealers. 

Mr.  Day.  Who  are  the  other  large  dealers  or  shippers  who  use  the 
Union  Pacific  rails  into  Kansas  City  in  the  territory  in  which  Peavey 
operates  i 

Mr.  MuNROE.  We  have  two  or  three  grain  men  at  every  point  in  the 
State  that  Ave  reach,  almost. 

Mr.  Day.  I  mean  large  shippers — what  Vv'e  call  line  men. 

Mr.  MuNROE.  A.  J.  Poor  &  Co.  have  a  line  of  houses. 

Mr.  Day.   Where  is  their  office  'i 

Mr.  MuNROE.  In  Kansas  City. 

Mr.  Day.  Do  they  operate  in  harmony  with  Peavey  &  Co.  ? 

Mr.  MuNROE.  I  never  heard  of  any  particular  difficulty  or  friction. 

Mr.  Day.  I  have  heard  it  said,  Mr.  Munroe.  that  those  men  who  do 
operate  on  your  line — these  grain  men  other  than  Peavey  &  Co. — are 
reqiured  to  operate  in  harmon}-  with  Peavey  &  Co.  or  else  they  cease 
to  do  business  there.  Are  j'ou  aware  of  anything  of  that  kind,  or  privy 
to  an3'thing  of  that  kind? 

Mr.  MuxROE.  No,  sir. 

Mr.  Day.  Do  you  know  whether  Poor  &  Co.  ceased  to  do  l)usiness 
on  your  line  last  year? 

Mr.  Munroe.  No,  sir. 

Mr.  Day.  You  didn't  hear  of  any  difficulty  on  account  of  the  prices 
that  Peavey  &  Co.  were  paying — that  Poor  &  Co.  protested  ? 

Mr.  MuxROE.  No,  sir. 

Mr.  Day.  You  did  not  hear  of  anything  of  that  kind? 

Mr  Munroe.  No,  sir;  nothing  that  made  any  impression  on  my 
mind.  We  h(>ar  of  friction  between  grain  men,  but  if  I  did  hear  of 
it  it  did  not  make  any  impression  that  caused  me  to  recollect  it. 

Mr.  Day.  Have  you  stated  the  only  instance  that  occurred  last  year 
in  which  grain  was  carried  on  your  line  below  the  published  tariff  rate? 

Mr.  Munroe.  I  think  so. 

Commissioner  Clkmexts.  Who  got  the  rebate  or  concession  in  that 
case  ? 

Mr.  Munroe.   How  is  that? 

Commissioner  Cuemexts.  Can  you  tell  us  who  got  the  concession  or 
rebate  in  that  case? 

Mr.  Mux  ROE.    In  the  case  I  spoke  of? 

Commissi(jner  C[j;me\th.   Yes,  sir. 

Mr.  Munroe.  I  tiiink  we  arranged  this  particular  case  I  have  in 
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mind  with  Peave3''8  Inivcr  to  meet  the  prices  lixed  by  the  mill,  and  he 
worked  for  nothing-.  He  bought  the  grain  on  our  account  and  sold  it. 
We  had  all  there  was  left  after  the  transaction. 

Commissioner  Clements.  Who  was  he^ 

Mr.  MuNKOE.  Wh}^  it  was  Peave}^  the  Kansas  Cit}-  house. 

Commissioner  Clements.   Wh^  was  the  individual  you  dealt  with^ 

Mr.  MuNKOE.  Of  Peavey  &  Co.  'i 

Conmiissioner  Clements.  Yes,  sir. 

Mr.  MuNROE.  We  would  arrange  that  with  Mr.  Seaver,  at  Kansas 
City. 

Mr.  Day.  Did  you  in  that  instance? 

Mr.  MuNROE.   We  did. 

Mr.  Day.  Who  did  it?  ' 

Mr.  MuNROE.   I  did  it  personally.     I  told  our  man  to 

Mr.  Day.   Who? 

Mr.  MuNROE.  Mr.  Kaill,  at  Kansas  City,  to  duplicate  the  prices  paid 
for  grain,  or  being-  paid  at  the  interior  point  ))y  the  mill  that  was 
causing  the  diversion  of  grain  from  the  Union  Pacific  road. 

Commissioner  Clements.  Where  was  the  mill  located? 

Mr.  Munroe.  At  Oswego,  Kans. 

Commissioner  Clements.  Was  it  on  the  Union  Pacific? 

Mr.  Munroe.  It  was  not. 

Commissioner  Clements.  How  far  from  it? 

Mr.  Munroe.  It  was  on  another  road,  the  'Frisco.  We  have  had 
one  or  two  cases  of  that  kind,  where  people  have  stepped  in  and  tried 
to  take  the  ])usiness. 

Commis.sioner  Clements.  Were  they  Inijing  to  grind  it? 

Mr.  Munroe.  I  presume  so. 

Commissioner  Clements.  Just  exactly  how  did  3^ou  meet  that? 
Was  there  to  be  an  allowance?  Was  there  a  rebate  paid,  or  how  did 
3"ou  carr}^  out  the  purpose? 

Mr.  Munroe.  We  ascertained  tne  price — for  instance,  say  there 
would  be  5,U(»0  Inishels  of  grain  at  a  given  point  and  there  would  be 
two  bids  received  for  it;  the  higher  bid,  of  course,  would  take  the 
grain.  We  would  have  the  option  of  paying-  the  same  price  for  the 
grain  as  the  mill  paid,  and  the  elevator  was  on  our  tracks.  It  was 
just  a  question  of  whether  we  s^vitched  the  car  from  our  tracks  for  the 
other  road  to  haul  our  business  away  or  arrange  to  have  our  grain  pay 
the  same  price  for  the  grain  that  the  mill  ottered. 

Commissioner  Clements.  And  j^ou  authorized  them  to  do  that? 

Mr.  Munroe.  I  did. 

Commissioner  Clements.  How  did  you  take  care  of  it? 

Mr.  Munroe.  By  a  statement  of  account,  the  difl'erence  between  the 
price  paid  and  the  price  received.  They  worked  for  nothing  and 
handled  the  grain  on  account  of  our  company. 

Commissioner  Clements.  Between  whom  is  that  kind  of  settlement 
made  i 

Mr.  Munroe.  We  would  pa}^  that  naturally  to  the  elevator  company. 

Commissioner  Clements.  Who  would  be  the  individual  who  would 
receive  it? 

Mr.  Munroe.  I  presume  Mr.  Seaver  would  recei^•e  it. 

Mr.  Day.  Is  it  paid  on  a  voucher  ? 

Mr.  Munroe.  On  a  voucher. 

Mr.  Day.  It  was  made  up  in  the  form  of  a  statement? 
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Mr.  MuNROE.  Yes,  sir. 

Mr.  Day.   What  did  it  approximated 

Mr.  MuNROE.   I  do  not  recall;  no  very  larjj^c  amount. 

Mr.  Day.  Is  it  not  a  fact  that  most  of  the  business  now  is  conducted 
on  such  lines  as  thati! 

Mr.  MuNUOE.  I  can  not  testify  that  it  is  so  far  as  others  are  con- 
cerned. 

Mr.  Day.  Speakino-  of  the  Union  Pacific  ^ 

Mr.  MuNROE.  No,  sir;  it  is  not.  I  should  say  that  not  2  per  cent 
of  our  grain  l)usiness  is  subjcMt  to  conditions  of  that  kind,  and  I  would 
not  he  at  all  averse  to^ saying  that  it  might  be  1  per  cent.  They  are 
just  simply  spasmodic  cases  arising  here  and  there. 

Mr.  Day.  What  was  the  result  of  that  particular  case? 

Mr.  MuNROE.   We  got  our  share  of  the  business. 

Mr.  Day.  How  do  j^ou  determine  3^our  share  as  against  the  milU 

Mr.  MuNROE.  If  the  mill  is  on  our  line  we  recognize  that  the  mill 
can  pay  a  price  that  the  shipper  can  not,  but  when  a  mill  comes  to  a 
point  on  our  railroad  and  attempts  to  take  the  grain  from  the  elevators 
on  our  account,  we  resist  it  to  the  extent  of  meeting  the  conditions. 

Mr.  Day.  That  is,  making  a  concession  to  prevent  them? 

Mr.  MuNROE.  We  recognize  that  they  are  entitled  to  some  of  the 
grain.  We  stood  it  as  long  as  we  could,  until  we  did  not  have  anything 
left.  Self-preservation  dictated  that  we  should  have  a  fare  share  of 
the  grain. 

Mr.  Day.   How  far  from  your  raili'oad  is  this  mill? 

Mr.  MuxROE.  It  is  on  another  railroad — perhaps  150  miles  away. 

Mr.  Day.  IIow  much  were  they  buying? 

Mr.  MuNROE.  They  seemed  to  be  making  a  pailicular  effort  to  get 
the  grain  on  our  tracks.     They  probably  had  a  d(>al  on  tiour. 

Commissioner  Cle:\iexts.  What  would  be  the  necessity  for  the  mill 
to  go  that  far  to  get  grain  on  3'our  line  when  it  was  located  on  another 
line  that  had  as  much  grain  on  it? 

Mr.  MuxROE.  1  do  not  know  what  the  necessity  was.  It  was  a  very 
good  qualit}'  of  wheat  and  I  suppose  thev  wanted  it  for  mixing  pur- 
poses with  their  other  wh(^at.  It  was  a  desirable  grade  for  them  and 
they  reached  for  it. 

Commissioner  Prol  ty.  Do  you  know  how  nmeh  abo\e  the  market 
price  they  paid  foi"  wheat? 

Mr.  MiXROE.  I  do  not  think  there  was  any  hxed  measure.  They  go 
in  and  see  the  grade  of  wheat  and  make  speciHc  prices  on  specific  lots, 
regardless  of  markets.  It  may  be  worth  more  to  them  than  it  is  to 
ship,  because  they  might  want  it  for  milling. 

Mr.  Day.  Were  you  led  to  believe  that,  after  all,  it  was  a  propo- 
sition from  the  San  Francisco  road  rather  than  the  mill? 

Mr.  MuxROE.  I  had  my  suspicions,  but  1  simply  dealt  with  the 
facts  as  I  found  them. 

Conunissioner  Ceemexts.  Was  that  grain  bought  on  account  of  the 
Union  Pacific  Road  oi'  on  account  of"  Peave\'  c^c  Co. 

Mr.  M IX ROE.    I  told  Mr.  Peavey  to  mei^t  prices. 

Conunissioner  Ceemexts.   Pniy  it  himstdf  ^ 

Ml-.  MuxROE.  Buy  it  and  handle  the  grain. 

Conunissioner  ('lemexts.  And  you  would  make  good  the  loss? 

Mr.  MuxiJOE.  ^Ve  would  make  good  the  loss.  He  worked  for 
nothing.  Really  the  grain  was  Ixjiight  on  our  account.  Those  cases 
are  rare  exceptions? 
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Mr.  Day.  What  were  those  exceptional  conditions  at  Kansas  City 
the  last  year  that  you  had  in  mind? 

Mr.  MuNROE.  A  shortage  of  the  grain  crop  in  Kansas. 

Mr.  Day.  Wheat? 

Mr.  MuNROE.  No  more  especiall}^  corn.  They  were  shipping  in 
their  corn  from  other  sections. 

Mv.  Day.  There  was  a  good  crop  of  wheat  there  i 

]\Ir.  MuNROE.  Very  good,  indeed,  in  the  State. 

Mr.  Day.  That  is  all. 

The  Chairman.  Mr.  Morton,  do  you  desire  to  interrogate  Mr. 
Munroe? 

Mr.  Morton.  No,  sir. 

The  Chairman.  If  there  are  no  further  questions  to  be  asked  Mr. 
Munroe  he  will  be  excused. 

The  witness  was  excused. 

Paul  Morton,  being  duly  sworn,  testified  as  follows: 
Mr.  Day.  Mr.  Morton,  3"ou  understand  the  scope  of  this  inquiry. 
The  Commission  wishes  to  know  how  the  grain  business  is  conducted 
on  the  Atchison,  Topeka  and  Santa  Fe  through  the  Kansas  City  gate- 
way and  in  the  grain  territoiy  back  of  it. 

Mr.  Morton.  I  left  the  railroad  business  in  1890.  Prior  to  that 
time  I  had  been  the  general  freight  agent  of  the  C,  B.  &  Q.  Railroad, 
and  I  was  quite  familiar  with  the  conduct  of  the  western  grain  busi- 
ness. I  was  out  of  the  business  for  six  years,  and  when  I  came  back 
into  it  I  found  that  there  had  been  a  great  change  in  the  conduct  of 
business,  so  far  as  its  transportation  was  concerned.  Prior  to  1890,  or 
prior  to  the  time  when  1  was  familiar  with  the  business  at  first,  it  was 
the  practice  of  a  great  many  small  grain  shippers  throughout  the 
western  country  to  ship  their  grain  to  Chicago,  to  Peoria,  to  St.  Louis, 
to  Kansas  Cit}'',  and  to  other  markets  and  consign  it,  and  it  was  sold  by 
a  great  many  commission  firms — different  commission  firms — for  their 
account.  I  do  not  know  whether  it  was  the  interstate-commerce  act 
or  what  it  was  that  brought  about  the  change;  but  when  I  reentered 
the  railroad  business  I  found  that  each  railroad  company  had  one  or 
two,  perhaps  three — some  of  them — grain  firms  that  operated  their 
elevators  and  looked  after  the  grain  ])usiness  for  them,  and  really  acted 
as  their  grain  agents.  The  Union  Pacific  had  Peavey  &  Co.;  the  St. 
Paul  had  Armour  &  Co.;  the  Burlington  had  Armour;  the  Missouri 
Pacific  had  Hall  &  Rol.'inson  of  Kansas  City,  Denton  Bros,  of  Leaven- 
worth, and  Greenleaf  &  Baker;  the  M.,  K.  &  T.  had  Smith  and  David- 
son; the  Rock  Island  had  Counselman  and  some  other  firm;  the  North- 
western had  Bartlett,  Fraser  &  Co.,  Wier,  and  others,  and  I  should 
think  that  at  least  75  per  cent  of  the  grain  business  of  the  western 
country — I  mean  west  of  Chicago — was  handled  in  that  way.  The 
Great  Western  had  the  lovva  Developing  Company,  which  the  Com- 
mission knows  all  a])out.  We  found  it  necessary  in  order  to  hold  our 
fair  share  of  the  business  at  competitive  stations — that  is  to  say,  to 
retain  to  our  company  a  fair  proportion  of  the  business  that  originated 
on  our  lines — to  make  an  arrangement  with  somebody,  and  we  made 
one  with  Richardson  &  Co.  Pro) >al)ly  80  per  cent  of  the  business  the}" 
handle  is  export  and  it  is  handled  as  much  as  possible  to  the  port  of 
Galveston.  Galveston  is  750  mile.-s  from  the  wheat  fields  of  Kansas. 
Chicago  is  al^out  the  same  distance.  At  Galveston  we  are  at  tide  water 
and  the  grain  that  goes  there  is  loaded  on  to  ocean  vessels.     At  Chicago 
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we  are  1,000  miles  from  tide  water  and  yet  there  has  ])een  a  con- 
stant pressure,  a  constant  etiort  on  the  part  of  the  lines  leading  east 
from  Kansas  Cit}' — I  mean  the  lines  terminatino-  at  Kansas  City  and 
their  connections  to  Ncav  York,  Boston,  Montreal,  Newport  News,  Bal- 
timore, and  other  Atlantic  seaports — to  bring-  the  grain  this  way,  and 
the  rates  have  not  been  pul)lished,  and  the  business  has  been  a  contest — 
it  has  been  a  contest  to  secure  the  business  all  the  time.  Our  arrange- 
ment with  Kichardson  tSc  Co.  is  that  they  shall  meet  the  prices  paid  b}" 
other  grain  men  at  stations  where  we  opei'ate'.  and  they  act  as  our 
agents  and  we  pay  them  a  conunission  of  a  fourth  of  a  cent  a  bushel 
and  meet  rates  that  are  found  to  ))e  in  existence.  They  operate  our 
elevators  at  Chicago  and  at  Kansas  Citv,  and  they  have  one  at  Wintield, 
Kans.,  and  it  is  understood  that  so  far  as  it  is  possible  they  are  not  to 
engage  in  local  grain  business — I  mean  not  to  have  elevators  at  local 
stations  or  tr}'  to  drive  anybody  else  out  of  business;  that  they  are  to 
deal  with  men  who  are  alread}-  established  on  our  tracks  with  their 
houses,  and  that  thev  are  to  see  that  thev  have  the  same  facilities  for 
marketing  their  produce  through  our  channels  as  if  they  were  located 
on  any  other  tracks.  The  arrangement  is  entirely  a  protective  one 
and  was  only  made  l)ecause  we  had  either  to  retire  from  the  grain 
business  or  meet  the  conditions  that  existed.  Now,  the  arrangement 
that  you  have  heard  about  this  morning  from  Mr.  Munroe  is  one 
that  they  entered  into  with  Peavey  &  Co. ,  and  he  has  testified  that 
Peave}'  &  Co.  are  compensated  for  the  service  they  perform  at  Kansas 
City,  and  of  course  he  does  not  know  that  that  grain  is  offered  to  the 
highest  bidder  at  Kansas  City.  The  railroad  that  will  make  the  lowest 
rate  from  Kansas  City  to  Chicago  or  St.  Louis  or  to  any  other  market 
— ^Minneapolis,  if  3^011  please — gets  the  business.  We  have  brought 
into  Kansas  City,  I  should  think,  from  IT  to  22  per  cent  of  the  grain 
that  has  come  in  there  in  the  last  three  years  and  we  have  hauled  out 
a  ver}^  small  proportion  of  it,  notwithstanding  this  arrangement  that 
we  have  had.  I  do  not  know  an}'  place  in  the  United  States  that  has 
such  discrimination  in  its  favor  as  a  grain  market  as  Kansas  City. 
The  rates  are  never  maintained  east  bound  out  of  there  for  any  length 
of  time,  and  in  the  experience  I  have  had  there  in  the  last  six  years 
the  price  of  grain  at  Kansas  City  was  a  great  deal  higher  than  the  price 
in  Chicago  or  any  other  market,  figuring  on  the  regular  rate  of  freight. 

Commissioner  Pkouty.  When  you  speak  al)out  discrimination,  you 
mean  in  the  actual  rate,  and  not  the  pul)lished  rate!! 

Mr.  Morton.  1  mean  the  actual  rate.  There  are  secret  discrimi- 
nations in  favor  of  Kansas  City  deaUu's. 

Commissioner  Fifer.  Do  you  think  they  all  enjoy  that  cut  rate? 

Mr.  Morton.  No,  sir;  I  do  not  think  they  all  enjoy  it,  but  I  think 
that  any  man  with  500  or  1,000  cars  of  grain  that  goes  to  the  various 
lailroads  there  and  offers  it  as  a  rule  is  able  to  get  a  cut  rate,  and 
sometimes  he  can  get  it  with  a  good  deal  less  than  that— in  other 
words,  the  competition  has  been  uni-estricted  from   Kansas  City  east. 

Conunissioner  Clkments.  You  mean  that  the  ])iiblishe(l  rate  is  gen- 
erally disregarded  by  alH 

Mr.  Morton.  I  think  the  grain  late  has  been  generally  disregarded 
by  all  carriers  west  of  Chicago  so  far  as  this  special  territory  is  con- 
cei-ned;  1  am  not  familiar  with  other  territory.  Ltist  year  there  was 
a  failure  of  the  wheat  croj)  in  Minnesota  and  the  Dakotas,  and  some  of 
the  liiu's  that  depended  on  that   business  in  oi-der  to  show^  earnings 
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tried  to  compensate  themselves  by  coming-  down  into  our  territory  and 
hauling  grain  from  Kansas  Cit}"  to  Chicago  or  Minneapolis,  and  they 
hauled  it  at  very  low  rates. 

Connnissioner  Fifer.  Now,  what  brings  about  these  cut  rates?  Is 
it  a  sort  of  foot  race  on  the  part  of  the  railroads  to  get  business,  one 
to  get  a  little  more  than  the  other,  and  in  order  to  do  so  one  cuts  the 
rate  and  the  other  finds  it  out  and  follows?     How  is  it  brought  about? 

Mr.  Morton.  It  is  competition — a  struggle  for  business.  There  is 
not  anj^  railroad  that' thinks  that  for  any  length  of  time  it  can  retire 
from  any  large  tonnage  like  the  grain  business  or  the  provision  busi- 
ness or  the  live-stock  business.  They  all  want  to  continue  in  it.  Now, 
the  competition,  you  are  told  by  some,  is  on  account  of  the  export 
business — competition  with  foreign  countries.  I  do  not  take  an}- stock 
in  that  at  all.  I  think  it  is  the  competition  between  American  rail- 
roads. I  think  the  competition  we  have  with  foreign  countries  in  this 
export  grain  business  is  very  limited. 

Commissioner  Prouty.  Now,  Mr.  Morton,  I  do  not  understand  just 
what  you  mean  by  saying  that  Mr.  Richardson  handles  the  grain  for 
3^ou  and  you  pa}"  him  a  quarter  of  a  cent  commission;  is  that  a  quarter 
of  a  cent  a  bushel? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty.  Who  furnishes  the  mone\'  ? 

Mr.  Morton.  He  furnishes  the  money  and  handles  the  grain  and 
attends  to  the  business  end  of  it. 

Commissioner  Prouty.  He  sells  this  grain  for  export.  Suppose  he 
makes  a  protit  of  a  cent  a  bushel;  who  gets  the  prolit^ 

Mr.  Morton.  He  does. 

Commissionei"  Prouty.  While  he  handles  the  liusiness  for  j^ou  i  He 
is  fortunately  situated. 

Mr,  Monroe.  He  makes  the  loss,  too. 

Commissioner  Prouty.  You  make  the  loss  good;  if  the  rates  are  not 
right,  you  make  them  right  ( 

Mr.  Morton.  No;  we  tell  him  to  pay  the  prices  paid  in  the  country 
b}"  other  merchants,  other  grain  men  representing  these  other  railroads, 
and  he  gets  a  quarter  of  a  cent  a  l)ushel  for  his  services  in  doing  so. 
That  is  his  protit. 

Commissioner  Prouty.  But  he  also  makes  an  additional  profit? 

Mr.  Morton.  That  is  speculation.  If  he  makes  an  additional  protit, 
I  do  not  know  anything  about  that. 

Commissioner  Prouty.  You  say  that  he  pays  the  prices  that  other 
people  are  paying,  I  suppose  other  people  sa}"  that  they  pay  the 
prices  he  pays? 

Mr.  Morton.  That  might  be. 

Commissioner  Prouty.  Who  determines,  in  a  particular  locality, 
what  the  market  price  there  is  ? 

Mr.  Morton.  It  is  very  frequently  determined  by  competition. 

Commissioner  Prouty.  Well,  it  amounts  to  this:  You  pay  Richard- 
son &  Co.  a  quarter  of  a  cent  a  bushel  on  all  grain  handled  over  your 
road  ? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty,  In  addition  to  that,  you  give  him  such  a  rate 
as.  upon  his  representation,  you  think  is  fairh"  necessary  to  allow  him 
to  meet  the  competition  ? 

Mr.  Morton.  We  know  what  the  rates  are;  we  know  what  the  rate 
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for  this  last  3'ear — whili^  the  tariff  was  10  c(Mits  or  12  cents  to  Chicao'o 
on  wheat 

Mr.  Day.   You  mean  tlu^  t)alan('(>  of  the  rate  or  the  locals 

Mr.  ]MoRTON.  The  proportion  of  the  rate  from  Kansas  City.  While 
it  was  10  cents  or  somc^tinu's  12  cents  the  business  would  not  move  at 
7:  somel)odY  was  hauliny-  it  at  »>. 

Commissioner  Proltv.  You  say  that  that  business  is  largely  export 
business;  that  they  laroely  export  through  the  Gulf.  What  has  been 
the  export  rate  by  your  line  from  Kansas  C-it}'^ 

Mr.  Morton.  Well,  our  business  has  been  mostly  through  business, 
you  know. 

Commissioner  Prouty.  J  suppose  most  of  your  expoit  business  does 
not  go  to  Kansas  City  i 

Mr.  Morton.  No;  we  try  to  take  it  to  the  Gulf. 

Conuuissioner  Prouty.  But  do  you  not  make  your  rates  to  the  Gulf 
or  to  Galveston  on  some  nominal  basis  to  Kansas  City  ^ 

Mr.  Morton.  Yes,  sir;  our  rates  from  Kansas  stations  are  largely 
based  on  the  local  into  Kansas  City  plus  the  pre\'ailing  rates  out. 

Commissioner  Prouty.  What  has  been  the  prevailing-  rate  from 
Kansas  Citv  to  (xalveston  the  last  year? 

Mr.  Morton.  It  has  been  all  the  way  from  10  to  12  and  15  cents. 

Coumiissioner  Prouty.  What  has  been  the  pul)lished  export  rate? 

Mr.  Morton.  We  have  not  pul>lished  our  expoi't  rates. 

Commissioner  Prouty.  Has  thovo  not  been  l)y  any  luie  a  published 
export  rate  from  Kansas  City  to  Galveston '. 

Mr.  Morton.  I  do  not  thiidv  there  has  }»een  a  published  rate  by  any 
line  that  has  been  observed. 

Commissioner  Prouty.  1  did  not  suppose  there  had  l)een;  but  there 
has  been  a  nominal  export  rate  from  Kansas  City  to  Galveston,  has 
there  not? 

Mr.  Morton.  Y(>s,  sir. 

Commissioner  Prouty.  That  has  been  15  cents,  has  it  not? 

Mr.  MoR  TON.   I  think  15  cents. 

Coiumissioner  Pjiouty.  And  you  say  th(^  actual  rate  has  been  from 
10  cents  up? 

Mr.  Morton.  Yes,  sii-. 

Conuuissioner  Prouty.  And  you  make  the  late  from  Kansas  stations 
by  adding  to  this  actual  rate  the  local  from  the  station  into  Kansas 
City? 

Mr.  Morton.  \  es,  sir. 

Commissioner  Pkouty.  So  you  have  given  in  addition  to  the  quarter 
of  a  cent  commission — you  have  given  the  actual  rat(»  to  Kichardson 
&  ('o.,  and  that  actual  i-ate  has  been  from  5  ctMits  down  off  (he  rate 
which  you  call  the  published  rate? 

Mr.  Morton.   Yes,  sir. 

Commissioner  Prouty.  Now,  looking  to  the  transaction  with  Rich- 
ardson &  Co.,  when  that  grain  is  billed— suppose  it  is  taken  to  (Jal- 
veston — at  what  rate  is  it  billed^ 

Mr.  Morton.   Billccl  t'oi'  export  sit  (lie  tarili  rate. 

Conuuissioner  Pr<u;tv.   At  the  expoit  taritl  rate:' 

Mr.  Morton.   At  tlie  export  tariti'  rate. 

Commissioner  Prouty.    Is  that  I'ute  i)ai(l  to  your  c()m]iany  ? 

Mr.  Morton.    Yes.  sii-. 

Conuuissioner  Prouty.  In  what  way  and  at  what  time  is  the  depar- 
ture from  the  I'ate  paid  back  to  Kichardson  c^c  Co.  ( 
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Mr.  Morton.  In  cash  settlements  about  quarterl3\ 

Commissioner  Prouty.  He  makes  a  statement  to  3'oii? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty.  And  charges  the  quarter  of  a  cent  a  bushel 
commission  and  in  addition  to  that  the  difference  between  the  pub- 
ished  rate 

Mr.  Morton.  The  actual  rate  and  the  published  rate. 

Commissioner  Prouty.  And  upon  that  statement  you  pay. 

Mr.  Morton.  We  settle  with  him. 

The  Chairman.  Well,  do  you  agree  with  him  from  time  to  time  as 
to  what  that  actual  rate  shall  hei 

]\Ir.  Morton.  Yes,  sir.  Now,  we  made  this  arrangement  with  Rich- 
ardson &  Co.  because  we  thought  it  was  the  easiest  way  to  handle  the 
business.  There  is  no  elevation  arrangement  about  it.  Some  of  these 
companies  have  an  arrangement  to  pay  b}"  transfer,  b}"  switching, 
weights,  and  various  other  ways. 

Connnissioner  Fifer.   You  go  at  it  direct? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty.  Do  you  think  that  that  reduction  from  the 
published  export  rate  from  Kansas  City  that  Hall  &  Robinson  and 
Richardson  get,  from  3  to  5  cents  a  hundred,  is  rendered  necessary  b}' 
competition  with  Eastern  lines  or  bv  competition  lietween  the  lines 
that  reach  to  the  Gulf  or  l)y  Iwth? 

Mr.  Morton.  I  think  possibly  it  ma}'  l)e  at  times  rendered  neces- 
sar}^  to  an  extent,  to  a  limited  extent,  l\v  the  competition  of  Eastern 
lines,  but  I  think  to  a  very  large  degree  it  is  competition  among  them- 
selves. 

Commissioner  Prouty.  Now,  speaking  as  to  the  etiect  of  this  com- 
petition on  the  price  of  grain.  You  say  that  the  price  of  grain  at 
Kansas  City  has  been  habitually  higher  than  the  price  plus  the  pub- 
lished tariff;  in  other  words,  that  the  price  of  grain  at  Kansas  City 
has  been  higher  than  it  could  possil)ly  be  on  the  basis  of  published 
tariff',  has  it  not!' 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty.  And  is  not  the  price  that  Richardson  and 
Hall  &  Robinson  pav  higher  than  it  could  be  on  the  basis  of  the  pub- 
lished tariff  ( 

Mr.  Morton.  At  Kansas  City? 

Commissioner  Prouty.  No;  anA'where.  Take  the  prices  that  Rich- 
ardson &  Co.  pay  in  Kansas  to  the  grower  or  farmer,  are  not  those 
prices  higher  than  he  could  pav  if  vou  maintained  vour  published 
tariffs 

Mr.  Morton.   Yes,  sir. 

Commissioner  Prouty.  I  mean  if  everybody  maintained  them  t 

]Mr.  Morton.  If  everybody  maintained  them;  yes,  sir. 

Commissioner  Prouty.  So  this  secret  arrangement  that  you  rail- 
roads made  out  there  does  inure,  to  a  certain  extent,  to  the  beneiit  of 
the  producer? 

Mr.  Morton.  The  producer  gets  the  benetit  of  it.  He  gets  a  higher 
price  for  the  grain. 

Commissioner  Prouty.  From  the  railroad's  standpoint  you  do  not 
regard  the  quarter  of  a  cent  that  you  pay  Richardson  as  extravagant? 

]VIr.  Morton.  No. 

Commissioner  Prouty.  You  think  it  is  to  3"our  interest? 
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Mr.  Morton.  I  think  under  the  conditions  it  is,  l)ut  I  do  not  like 
the  conditions.  I  tiiink  the  o-enerul  effect  of  :ill  these  arnino-ements 
with  the  o-rain  men  is  to  bring-  ii))out  neutrality,  which  Ave  could  get 
l)y  un  observance  of  the  tariff  rates. 

Conuuissioner  Pijoity.  Su])i)ose  some  arrangement  was  made  b}^ 
which  the  rate  could  ))e  absolutely  maintain(>d,  tlien  your  grain  rates 
would  be  too  high  i 

]Mr.  Moktox.  Th(\v  might  be,  and  it  might  be  that  Ave  could  atford 
to  I'educe  them.  There  has  been  no  patent  deA'ised  3'et  that  would 
guarantee  to  us  that  if  Ave  reduced  them  Ave  Avould  not  still  be  gi\ang- 
away  as  much  money  as  we  are  noAv. 

Commissioner  Pkouty.  I  understand  that.  Now,  let  me  ask  ,you, 
looking  to  the  grain  situation,  whether  the  right  to  pool  your  traffic 
Avould  help  you  t 

Mr.  Morton.  I  think  it  Avould.  verv^  materially.  I  think  the  right 
to  pool  Avould  benefit  the  situation  Aery  materially.  I  think  that  a 
change  in  the  hiAv  so  far  as  the  penalties  are  concerned  Avould  help. 

Commissioner  Fkouty.  You  mean  so  that  the  penalties  Avould  be 
enforced  ? 

Mr.  Mortox.  The  penalties  would  be  enforced,  so  that  the  principals 
Avould  be  liable  instead  of  the  agents.  I  think  the  corporations  should 
be  fined  when  found  cutting  a  rate,  and  I  think  the  shipper  also  should 
be  fined  and  made  to  disgorge  what  he  receiA^es. 

Conmiissioner  Clements.  With  pooling,  the  rates  Avould  bo  steadier, 
but  also  higher,  Avould  they  not'^ 

Mr.  Morton.  Not  necessarily. 

Commissioner  Clements.  I  mean,  the  actual  rate. 

Mr.  .Morton.  I  think,  generally,  not. 

Commissioner  Clements.  You  do  not  think  the  published  ratcAVOuld 
be  higher  than  the  secret  rates  applied  now  ( 

Mr.  Morton.  I  think  if  we  all  knew  that  Ave  Avere  going  to  get  the 
actual  rates  that  we  puljlish  Ave  could  afford  to  make  our  rates  some- 
Avhat  loAver  than  they  are  now,  and  I  think  the  discrimination  Avould 
be  removed.  I  think  that  is  the  most  dangerous  thing  about  it,  the 
discrimination. 

Comn)issioner  Clements.  You  Avould  hardly  make  them  as  low  on 
an  average  as  you  have  been  carrying  the  last  year  ^ 

Mr.  Morton.  I  think  they  ha\e  l>een  too  low. 

Commissioner  Clements.  I  am  just  asking  as  to  what  might  ha])pen 
without  regard  to  the  justice  of  it. 

Mr.  ^NloKTON.  I  do  not  thinic  our  published  rates  are  unreasoiiat)ly 
high.  I  tliiidv  they  are  fair  rates.  Of  course  the  rate  (luestion  affects 
ditierent  people  differently.  The  miller  likes  to  ]ia\e  our  rates  on 
grain  A'ery  high,  because  he  ])uys  wheat  chea])(M-.  and  the  cheaper  he 
can  buy  his  Avheat  the  more  money  in  milling. 

Commissioner  Cleaients.  He  Avants  to  grind  it  in  this  country  and 
not  have  it  ground  in  a  foreign  country. 

Mr.  Morton,  ^^'hile  there  have  been  these  concessions  on  export 
grain  rates,  I  want  to  emphasize  the  fact  that  the  export  Hour  rates 
ha\'e  also  been  cut. 

('omniisjsioner  Prouty.  You  do  not  exi)oi1  lloui'  nuich  by  way  of 
(TaUcston.  do  vou  ^ 

Mr.  Morton.  We  arc  beginning  to.  We  expect  to  ex])ort  a  good 
deal  that  way.      ^^'c  iicxcr  had  a  regular  ser\'ice,  but  we  have  it   now. 
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Commissioner  Clements.  You  commenced  a  while  ag-o  to  tell  hoAV 
you  ascertained  the  rate.  Your  policy  has  been,  as  I  understand,  to 
allow  Richardson  &  Co.  a  quarter  of  a  cent  a  bushel  and  to  allow  them 
something-  like  the  actual  rate  that  others  arecharg-ed — that  the}- meet 
with.  You  started  a  moment  ago  to  tell  how  you  found  that  out,  and 
I  think  you  were  interrupted  before  you  tinished.  How  do  you  pro- 
ceed to  find  out  how  low  the  rate  is  i 

Mr.  Morton.  We  can  generally  tell  the  rate  from  Kansas  City  to 
Chicago. 

Commissioner  Clements.  How  do  you  find  it  out? 

Mr.  Morton.   We  can  find  out  by  testing  the  market. 

Commissionpr  Clements.  You  said,  I  think,  that  when  the  rate  was 
10  or  12  cents  an  offer  of  7  would  not  move  it? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Clements.  Then,  your  inference  would  l)ethat  it  was 
something  less? 

Mr.  Morton.  Yes,  sir;  unless  the  part}'  was  patronizing  some  par- 
ticular line. 

Commissioner  Clements.  During  the  last  year  has  it  been  as  much 
of  a  cut  as  that? 

Mr.  Morton.  Yes,  sir:  I  think  the  bulk  of  the  grain  moved  from 
Kansas  City  to  Chicago  this  last  two  years  has  been  as  low  as  (>  and  7 
cents  a  hiuidred,  and  other  lines  have  taken  it.  We  have  had  a  very 
small  proportion  of  it,  although  we  bring  in  a  verv  large  proportion 
of  it. 

Commissioner  Fifer.  Is  that  not  a  little  unfair  to  the  grain  grow- 
ers who  live  near  Chicago,  pro\'ided  they  pay  schedule  rates  ? 

Mr.  Morton.  Well,  the  grain  growers  who  live  near  Chicago  under 
the  present  adjustment  of  percentages  to  the  seaboard  practically  get 
Chicago  rates,  most  of  them. 

Commissioner  Fifer.  Throughout  Illinois? 

Mr.  Morton.  Yes,  sir.  Take  people  at  Bloomington;  the  rates  are 
practically  the  same  as  at  Chicago  to  the  sea1)oard. 

Commissioner  Fifer.  From  Bloomington? 

Mr.  Morton.  Yes,  sir;  practicall}-.  Streator  is  104  per  cent,  Kan- 
kakee is  100  per  cent  of  the  Chicago  rate.     Peoria  is  110  per  cent. 

Commissioner  Prouty.  That  is  all  right  on  the  published  rate,  but 
on  the  actual  rate  how  is  it? 

Mr.  Morton.  I  assume  that  if  they  are  cutting  the  rate  from  Chicago 
to  the  East,  they  are  probably  doing  it  from  a  110  per  cent  point. 

Commissioner  Prouty.  Some  testimony  we  took  in  Chicago  was  to 
the  effect  that  they  did  not. 

Mr.  Morton.  This  is  entirely  outside  of  m}'  bailiwick,  and  I  am  only 
supposing. 

Conmiissioner  Clements.  Have  vou  reason  to  believe  that  the  Avhole 
business  is  done  in  the  manner  you  indicated  by  one  method  or  another? 

Mr.  Morton.  I  think  so.  That  was  the  conclusion  we  reached 
before  we  went  into  the  arrangement. 

Commissioner  Prouty.  How  long  ago  did  j^ou  make  this  arrange- 
ment with  Richardson? 

Mr.  Morton.  About,  I  think,  18if7. 

Commissioner  Clements.  How  does  this  affect  the  business  in  regard 
to  giving  him  control  of  it  on  your  line?  Does  anybody  else  get  con- 
siderable business? 
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Mr.  ]\IoKTOX.  Yes,  sir;  we  have  some  larg-e  shippers  besides  Rich- 
ardson, and  he  bids  to  them.  We  have  the  Kansas  Grain  Company, 
and  Richardson  bids  to  them  cverv  day.  If  they  can  sell  to  somel)ody 
else  to  better  advantag-e,  they  do  so.  If  they  can  sell  to  some  man  to 
better  advantaoe  with  a  cut  rate  east,  they  will  do  it. 
p'  Commissioner  Clkmknts.  Do  you  know  what  percentage  Richard- 
son &  Co.  handles  of  th(>  orain  ( 

Mr.  Morton.  I  should  say  that  50  i)er  cent  of  it  o-oes  to  Kansas 
City  and  is  sold  to  other  })eoi)le  that  have  special  arranomnents  from 
there  east  or  south. 

Mr.  Day.  What  ])erccntag'e  of  the  entire  orain  business  on  your 
road  does  Richardson  handle? 

Mr.  Morton.  That  would  be  a  o-uess.  I  should  say  he  handled,  per- 
haps, 60  or  To  per  cent  of  it.  It  is  largely  competitive  business,  you 
know. 

Mr.  Day.  Do  anv  of  these  other  people  get  the  benetit  of  this  cut 
rate  i 

j\lr.  ]MoRTON.   Thev  get  it  by  shipping  to  Kansas  City. 

Mr.  Day.  The}"  do  not  get  it  west  of  Kansas  City  i 

]\Ir.  Morton.  They  do  not  get  it  from  us.  It  is  really  meeting  con- 
ditions east  of  Kansas  City.  We  claim  that  we  do  not  cut  our  rates  to 
Kansas  City:  that  the  competition  is  east  or  south  of  Kansas  City. 

Conmiissioner  Clements.  Do  the  people  that  ship  to  Kansas  City 
over  your  line  pay  the  full  published  rate? 

Mr.  Morton.  Yes,  sir;  and  so  does  Richardson  if  he  ships  to  Kan- 
sas City. 

Conunissioner  Prouty.  Your  policy  is  to  make  no  concession  on 
grain  to  Kansas  City? 

Mr.  Morton.  Our  policy  is,  so  far  as  it  is  possible,  to  secure  the 
long  haul  on  grain  produced  along  our  rails. 

Commissioner  Prouty.  You  might  enable  Richardson  to  make  a 
rate  to  take  that  grain  to  Chicago,  but  would  not  let  him  make  a  rate 
to  take  it  to  Kansas  City? 

Mr.  ^Morton.  That  is  our  policy.  We  see  no  i-eason  from  a  purely 
commercial  standpoint  why  we  should  l)uild  railroads  out  into 
Nebraska  and  Oklahoma  and  Kansas  and  develop  l)usiness  there  for 
the  purpose  of  Ininging  it  to  roads  that  have  no  investment  west  of 
Kansas  City. 

Commissioner  Clements.  How  long  has  this  practice  been  in  etl'ect 
on  your  road? 

Mr.  ]\IoRTON.  I  think  since  ISIIT,  and  on  other  roads  long(U"  than 
that. 

Conunissioner  Cf.e.aients.   From  that  time  down  to  the  present  time  ? 

Mr.  MoKTON.   Down  to  the  prescMit  time. 

Conunissioner  Cuemt<:nts.   And  is  now  in  etl'ect? 

^Ir.  MoirioN.  Yes,  sir. 

Commissioner  Clements.  Are  there  any  contracts'? 

Mr.  Morton.  No;  it  is  a  verbal  arrangement. 

Commissioner  Clements.   Any  understanding  as  to  the  future? 

Mr.  Morton.  Xo.  )>ut  there  is  no  understanding  that  it  is  not  to 
continue. 

Commissioner  Clements.  You  say  it  has  been  in  etfect  in  a  general 
way  on  all  railroads  for  that  same  length  of  time  or  longer? 

]\Ii'.  M()i{T()N.    1  think  so. 
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Connnissioner  Cle3Iexts.  And  so  far  as  3'ou  know  still  is  so  by  one 
method  or  another  i 

Mr.  MoRTOx.  I  think  so. 

Commissioner  Clejients.  There  is  no  arrangement  on  foot  to  make 
it  otherwise  ( 

i\lr.  Morton.  No;  I  am  sorr}"  to  say  there  is  not. 

Commissioner  Fifer.  Has  this  cheap  grain  rate  from  Kansas  Cit}?' 
east — has  it  made  the  grain-growing-  ])usiness  prolitable  in  Kansas  and 
points  w^est  of  Kansas — has  it  tended  to  i 

Mr.  Morton.  The  people  of  Kansas  and  Oklahoma  and  that  section 
of  the  country  were  never  so  prosperous  as  the}^  are  now,  not  alto- 
gether on  account  of  the  rates  of  freight,  but  on  account  of  having 
had  large  crops  and  having  received  good  prices.  Last  year  Ave  had 
a  failure  of  crops  in  the  Northwest  that  made  a  big  price  for  their 
wheat. 

Commissioner  Fifer.  The  tendency  of  low  rates  is  to  increase  the 
price  of  grain  to  the  grower,  is  it  not^ 

Mr.  Morton.  Well,  if  rates  are  reduced  generally  and  openl}'  on 
grain,  1  think  that  Liverpool  and  other  markets  get  the  beneht  of  the 
reduction.  I  have  frequently  seen  the  railroads  of  the  western  coun- 
tr}'  make  an  open  reduction  in  grain  rates  to  Chicago  and  St.  Louis, 
and  it  has  generally  been  followed  by  a  reduction  in  the  price  of  grain 
on  the  l)oard  of  trade  in  Chicago  and  other  markets  of  the  world,  so 
that  1  think  the  consumer  really  gets  the  benefit  of  a  reduction  in  the 
long  run  if  it  is  made  openly  and  is  general.  I  think  if  it  is  made 
secretly,  generally  the  shipper  gets  the  benefit  of  it;  perhaps  the  pro- 
ducer gets  a  portion  of  it. 

Commissioner  Clements.  Do  j^ou  think  that  this  practice,  which  has 
existed  on  3'our  road  and  the  other  roads  for  the  last  four  or  live  years, 
results  in  very  serious  discriminations? 

Mr.  MoRTOX.  I  think  it  is  open  to  censure  on  account  of  its  being 
to  some  extent  a  discrimination.  1  think  it  is  unfortunate  that  the 
railroads  have  had  to  participate  in  any  such  arrangement.  I  should 
much  prefer  to  do  our  business  on  the  open  tariff  rate,  and  publish  that. 

Commissioner  Clements.  I  have  no  doubt  of  that,  but  where  these 
arrangements  become  general,  do  they  not  settle  down  at  last  to  a 
point  where  there  is  not  much  practical  discrimination? 

Mr.  Morton.  I  said  a  while  ago  that  the  eftorts  of  the  diflerent  rail- 
roads really  neutralize  each  other  and  the  thing  generally  settles  down 
so  that  there  is  not  much  discrimination.     Everybody"  understands  it. 

Mr.  Day.  Does  the  Atchison  road  own  any  elevators? 

Mr.  Morton.   We  own  an  elevator  at  Kansas  City. 

Mr.  Day.  Who  do  you  lease  that  to  ? 

Mr.  ]MoRTOX.  To  Richardson. 

Mr.  Day.  What  are  the  general  terms  of  that  lease  ? 

Mr.  MoRTOX.  He  pays  us  a  fair  rental  for  the  propertv- 

Mr.  Day.  An  adequate  rental? 

Mr.  MoRTOX.  An  adequate  rental  for  the  investment,  as  good  a 
rental  as  anybody  else  would  pay.  He  also  rents  our  elevator  at 
Chicago  on  the  same  terms.  We  have  no  arrangements  of  preferred 
lease  or  anything  of  that  kind  and  we  do  not  allow  him  any  conces- 
sions on  account  of  the  elevator. 

Mr.  Day.  Do  you  in  regard  to  switching  charges? 

Mr.  MoRTOX.  None,  whatever.  We  allow  him  the  same  concessions 
as  to  elevating  and  switching  that  everybody  else  gets. 
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Mr.  Day.   How  about  the  country  statioii.s^ 

Mr.  Morton.  He  has  not  any  country  stations.  He  difiers  from 
Peavey  in  that  respect.  He  found  certain  conditions  existino-,  so  far 
as  our  country  buyers  were  concerned,  and  made  th(>  best  of  that. 

Mr.  Day.  The  h)cal  buyers  yet  remain  on  the  road^ 

Mr.  Morton.  Yes,  sir:  there  have  l)e(ni  no  chan<ies  in  our  local 
buyers. 

Mr.  Day.  These  othei-  pe()})le  tiiat  buy  on  (he  Atchison  road,  I 
understand  you  to  say.  do  not  o-et  from  tlu^  Atchison  the  benefit  of  the 
cut  rate  ( 

Mr.  Morton.  They  get  the  t)enetit  of  it  in  what  they  receive  from 
Richardson  &  Co.  If  thev  can  do  better  l)y  selling-  elsewhere  than 
Kichardson  bids  they  are  privileged  to  do  so.  and  many  of  them  a^'ail 
themselves  of  that  o})portunity. 

]Mr.  Day.  They  get  from  him  the  measure^  of  the  value  of  the  grain 
plus  his  concession  ^ 

Mr.  Morton.  Yes,  sir;  then  they  have  a  chance  to  sell  at  Kansas 
City,  which  very  fi-equently  offers  a  better  arrangement^a  better 
price. 

Commissioner  Fifer.  You  think  your  road  is  doing  just  what  all 
the  other  roads  are  doing,  except  in  a  very  little  difierent  way'^ 

Mr.  Morton.  I  think  so. 

Conmiissioner  Fifer.  You  come  to  the  point  at  once  and  make  one 
and  one-half  cents  cover  it  ( 

Mr.  Morton.  We  met  conditions  in  the  easiest  way  we  could;  but 
we  only  did  what  we  were  forced  to  do  })y  competition,  and  we  deplore 
the  fact  that  conditions  exist  as  they  do. 

The  CiiAimiAN.  When  you  speak  of  the  actual  rate  to  Galveston  on 
export  grain,  do  you  i-efer  solely  to  the  rate  from  Kansas  City? 

Mr.  Morton.  No,  I  refer  to  the  rates  generally,  but  the  basis  of  the 
rate  is  generally  the  Kansas  City  rate. 

The  Chairman.  That  leads  to  a  point  I  wish  to  bring  out.  I  assume 
that  on  the  nominal  published  rate  or  the  actual  i)ublished  rate,  as  the 
case  may  l)e,  there  is  a  fair  relation  between  the  rates  from  Kansas 
Cit3^and  those  from  other  points  nearer  Galveston.  Now,  is  there  the 
same  relation  in  the  actual  rate? 

Mr.  Morton.  Yes.  We  try  to  make  it  the  same.  What  th(>  Kansas 
City  people  would  lik(^  to  have  us  do  is  to  haul  grain  from  Wichita, 
Kans..  into  Kansas  City  at  a  certain  rate  and  then  to  haul  it  back 
fi'om  Kansas  City  through  Wichita,  200  miles,  to  Galveston  for  less 
money  than  we  would  haul  dirc^ct  for  the  Wichita  man.  That  is  the 
kind  of  fair  deal  that  Kansas  Cit.y  thinks  the  people  of  Kansas  should 
pay  tribute^  to. 

Commissioner  Prouty.  And  w  hat  the  Wichita  man  wants  is  that 
you  shall  haul  it  from  \\'ichita  to  (Jah'esfon  aschea])  as  you  haul  from 
Kansas  City  to  (Jahcston^ 

Mr.  Morton,  'f'hat  is  what  he  wants,  and  we  tell  him  that  we  will 
give  him  the  same  rate  to  (iaiveston  that  we  make  via  Kansas  City. 
We  practically  put  him  on  that  basis. 

Commissioner  Proi'tv.  That  is  all. 

The  Chairman.  Mr.  Tiickdt,  do  you  wish  to  ask  Mr.  Morton  any 
(juestions^ 

Mr.  Ti{i("KK/rT.  In -peaking  of  the  i)ack  haul.  Mr.  Morton,  you  stated 
that  the  people  of  Kansas  City  would    like   to   liaxc  you  make  a  rate 
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from  Wichita  to  Kan.sas  City,  and  thence,  via  Wichita,  to  Galve.ston, 
on  the  8anie  basis  as  you  make  from  Wichita  to  Galveston  direct. 
That  is  not  what  we  are  contending  for.  We  ask  vou  to  make  the  same 
rate  to  Kansas  City,  plus  the  proportional  rate  east  to  Chicago  or  the 
Mississippi  River,  that  3'ou  make  from  Wichita  to  those  destinations. 
Now,  you  tind  it  necessary  to  make  certain  rates  to  Galveston,  and 
there  is  really  only  one  way  it  can  be  done.  1  think  vou  have  selected 
that  point  as  the  weakest  connected  with  the  subject. 

Mr.  Morton.  Galveston ;' 

Mr.  Trickett.  Yes^  sir. 

Mr.  Morton.  Weaker  than  Kansas  City? 

Mr.  Trickett.  No;  the  weakest  point  connected  with  the  subject 
of  rates  on  grain. 

Mr.  Morton.  We  think  that  Galveston,  l^eing  located  on  the  Gulf 
of  Mexico,  and  having  nothing  bat  the  Atlantic  Ocean  between  it  and 
all  foreign  countries,  is  as  well  located  for  doing  the  grain  business  as 
the  towns  on  the  Missouri  River. 

Mr.  Trickett.  Well,  you  must  take  care  of  Chicago — you  do  it, 
anyway. 

Mr.  Morton.  We  do  not  take  care  of  Chicago.  We  are  not  taking- 
care  of  an3'body  but  the  people  of  Kansas. 

Commissioner  Prouty.  You  are  not  taking  care  of  anyl^od}'  but  the 
Atchison  road,  are  yoni 

Mr.  Morton.  Yes,  sir;  we  are  interested  in  the  people  of  Kansas. 
It  is  an  enlightened  selfish  point  of  view,  but  we  can  not  make  money 
out  of  an  impoverished  community,  and  are  therefore  anxious  that  the 
people  of  Kansas  shall  be  prosperous.  We  do  not  see  any  reason  why 
the  Kansas  people  should  pay  tril)ute  to  Kansas  Cit3'  an}^  more  than 
they  should  to  Topeka. 

Commissioner  Prouty.  Do  you  actually  transport  grain  from  Kansas 
City  to  Galveston  ( 

Mr.  MoinoN.  At  times;  yes,  sir.     Not  a  very  large  amount. 

Mr.  Trickett.  You  complain  of  the  situation  east  of  Kansas  City. 
How  could  a  lirm  at  Kansas  City  do  business  against  Richardson  &  Co. 
on  the  Atchison  without  some  concessions? 

Mr.  Morton.  There  would  not  be  any  necessity"  for  such  lirms  as 
Richardson  &  Co.  if  it  was  not  for  the  cut  rates  east. 

Mr.  Trickett.  If  it  was  not  for  the  cut  rates  east,  Kansas  Cit}'^ 
would  be  wiped  ofi'  the  map  as  a  grain  market. 

^Ir.  ]MoRTON.  I  am  glad  to  have  you  admit  that. 

Mr.  Trickett.  We  are  obliged  to  seek  terms  from  these  people  to 
do  business  against  Richardson  &  Co.  on  the  Atchison. 

Mr.  Morton.  Well,  we  do  not  think  it  is  necessary  to  unload  grain 
every  200  miles  and  have  it  put  into  an  elevator  and  handled  and  pa}' 
tribute  to  a  merchant  that  happens  to  be  in  the  grain  business  there. 
There  is  just  as  much  reason  why  the  grain  from  Kansas  should  be 
unloaded  at  Toledo,  Buffalo,  and  other  points  en  route  as  there  is  for 
it  to  pay  tribute  to  the  Kansas  City  man. 

Mr.  Trickett.  AVhy,  then,  is  it  necessary  for  you  to  impose  a  pen- 
alty on  the  Kansas  Citj^  grain  dealers  and  millers  { 

Mr.  Morton.   We  do  not  impose  one. 

Mr.  Trickett.  Your  tariffs  provide  for  an  arl)itrarv  of  1  cent  and 
upward. 

Mr.  Morton.  That  would  be  all  right  if  it  was  maintained  east  of 
Kansas  City,  but  it  is  not,  and  you  know  it. 
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Mr.  Trickett.  Why  is  the  arl)itrcirv  kept  in 

Commissioner  Pkouty.  Suppose  the  rates  were  maintained? 

Mr.  Morton.  If  the  Kansas  City  Board  of  Trade  will  guarantee  to 
devise  a  means  whereby-  the  rates  from  Kansas  Cit\'  east  can  l)e  main- 
tained we  will  take  oil'  this  charge  immediately". 

Commissioner  Prouty.  The}'  say  that  this  charge  imposed  by  you 
is  what  renders  necessar}'  the  cut  rate  east. 

Mr.  ^VIoRTON.  That  is  not  to  be  proven.  The  cut  rate  was  in  effect 
before  the  arbitrary  was  put  on. 

^Ir.  Trickett.  I'he  demoralization  east  commenced  when  3'ou  estab- 
lished this  proportional  rate  basis? 

Mr.  Morton.  It  commenced  when  the  Chicago  Great  Western,  so 
far  as  I  am  concerned — Avhen  the  Chicago  Great  Western  made  a  deal 
with  a  company  that  it  owned  for  the  purpose  of  taking  grain  from 
Kansas  City  to  the  Chicago  market.  For  one  month  preceding  that 
the  Atchison  Railroad,  which  brings  about  20  per  cent  of  the  grain  into 
Kansas  Cit}',  took  out  one  car  in  the  month  of  April  and  the  Chicago 
Great  Western  took  out  1,500  cars. 

Mr.  Trickett.  That  was  about  the  time  you  established  the  propor- 
tional rates? 

Mr.  ]\IoRTON.  That  was  prior  to  the  time  we  established  the  rates. 

Mr.  Trickett.  Do  you  know  any  wa}'  to  correct  this  situation  ? 

Mr.  Morton.  Yes,  sir;  I  do. 

Mr.  Trickett.  How? 

Mr.  Morton.  A  strict  observance  of  the  tariff  rates  all  around. 

Mr.  Trickett.  Every  grain  firm  in  Kansas  City  with  the  exception 
of  your  firm  and  some  others  operating  like  that  firm  is  in  favor  of 
the  rigid  maintenance  of  tariff'  rates, 

Mr.  Morton.  For  everybod}-  but  themselves. 

Mr.  Trickett.  No,  sir;  for  everybody. 

Mr.  Morton.  I  have  been  doing  business  for  a  long  time  with  those 
gentlemen  and  that  would  ])e  my  testimon}'  under  oath. 

Mr.  Trickett.  If  Richardson  &  Co.  were  taken  off'  the  Santa  Fe, 
and  if  these  other  favored  firms  were  taken  off'  these  other  roads  and 
the  rates  were  maintained  out  of  Kansas  Cit}^,  our  people  would  be 
perfectly  satisfied. 

Mr.  Morton.  So  would  we. 

Mr.  Trickett.  You  ask  us  to  do  that  ? 

Mr.  Morton.  No;  we  do  not. 

Mr.  Trickett.  You  sa}^  if  the  Kansas  City  people  will  guarantee  the 
maintenance  of  rates  out  of  Kansas  City 

Mr.  Morton.  I  ask  the  Commission  to  do  so. 

Mr.  Trickett.  It  is  in  the  power  of  the  railroads  to  do  that. 

Mr.  Morton.  Provided  you  get  them  to  agree  as  to  what  polic}-  they 
will  carry  out. 

Mr.  Trickett.  They  ought  to  be  able  to  agree  among  themselves. 

Mr.  Morton.  It  is  impossible  to  agree.  An  agreement  on  the  part 
of  some  of  the  lines  I'unning  east  from  Kansas  City  is  not  worth  the 
paper  it  is  written  on,  and  you  know  it. 

Mr.  Trick ktt.  A\'<>11,  I  do  not  think  the  same  conditions  prevail 
there  to-day  as  did  two  years  ago, 

Mr.  Morton.   W(>11,  I  think  they  are  worse,  if  they  could  be. 

Commissioner  Yeomans.  There  is  a  blockade  there  to-day,  is  there 
not,  Mr.  Morton  ? 
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Mr.  Morton.  No;  I  think  not.     I  think  the  blockade  is  oflf. 

Commissioner  Yeomans.     Since  when  'i 

Mr.  Morton.  I  thinlc  within  the  last  week  or  ten  days.  I  do  not 
think  there  is  any  cong-estion  on  our  line. 

Commissioner  Yeomans.  We  received  letters  that  it  was  oflt  last 
Saturday  and  received  another  letter  to-day  that  it  was  on  again,  and 
worse  than  ever. 

Mr.  Morton.  Then,  I  am  not  posted  as  to  the  matter.  But  I  want 
to  make  it  clear  to  the  Commission  that  there  is  no  place  I  know  of  on 
the  map  in  our  section  of  the  country  that  has  been  more  favored  with 
secret  rates  on  grain  than  Kansas  City. 

Commissioner  Prouty.  Mr.  Morton,  assuming  that  rates  could  be 
maintained — the  published  rates — would  your  company  consent  to  a 
removal  of  this  arbitrary  of  1  cent  against  Kansas  City  1 

Mr.  Morton.  Sure;  w6  would  be  glad  to  do  it, 

Mr.  Trickett.  Would  you  place  all  other  firms  on  a  parity  with 
Richardson  &  Co.  ? 

Mr.  Morton.  That  is  what  an  absolute  maintenance  of  rates  means. 

Mr.  Trickett.  That  is  what  we  want  brought  about,  Mr.  Morton. 

Mr.  Morton.  You  do  not  want  it  any  more  than  we  do. 

Commissioner  Yeomans.  When  the  grain  starts  from  the  grain 
fields  and  points  beyond  the  Missouri  Kiver  intended  for  export,  w^hat 
object  is  there  in  unloading  that  anywhere  before  you  get  to  the  sea- 
board ^ 

Mr.  Morton.  It  is  just  an  additional  expense  to  either  the  producer 
or  the  consumer.  Somebody  has  to  pay  the  bill.  The  less  labor,  the 
less  handling,  the  less  commission,  the  less  brokerage  that  has  to  be 
paid,  the  better  for  the  producer  or  consumer. 

Commissioner  Yeomans.  In  your  judgment,  there  is  no  reason  to 
stop  it  anywhere  ? 

Mr.  Morton.  Yes,  sir;  and  that  is  the  reason  we  advocate  the  Gal- 
veston route. 

Commissioner  Fifer.  Do  you  pretend  to  say,  Mr.  Trickett,  that  it 
ought  to  be  unloaded  there  and  have  an  additional  burden  imposed 
upon  it? 

Mr.  Trickett.  Not  exactly  that;  but  Kansas  City  is  the  largest  pri- 
maiy  grain  market  in  the  grain  territory  and  we  have  some  twenty-five 
or  more  grain  elevators  and  a  large  number  of  exporters,  and  we  see 
no  reason  why  Kansas  City  should  not  be  permitted  to  participate  in 
the  export  trade,  the  same  as  those  operating  west  of  Kansas  City. 

Commissioner  Fifer.  But  grain  passing  from  west  of  Kansas  City 
to  seaboard,  do  you  insist  that  that  grain  shall  be  unloaded  and  passed 
through  the  elevators  at  Kansas  City  simply  to  enable  you  to  make  a 
profit  out  of  it'^ 

Mr.  Trickett.  Not  necessarily,  but  we  urge  that  our  firms  should  be 
permitted  to  participate  in  the  grain  trade,  export  or  domestic. 

Commissioner  Fifer.  Do  you  insist  on  it  to  that  extent? 

Mr.  Trickett.  Not  necessarily. 

Commissioner  Fifer.   Well,  necessarily  or  otherwise? 

Mr.  Trickett.  Well,  Governor,  in  order  to  maintain  Kansas  City  as 
a  grain  market,  we  must  have  rates  adjusted  so  as  to  permit  our  export- 
ers and  other  grain  dealers  to  participate  in  the  business.  To  do  that, 
rates  must  be  so  adjusted  as  to  permit  of  the  stopping  of  grain  at 
Kansas  City,  regardless  of  its  destination;  but  there  is  very  small  pro- 
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portion  of   <xni\n  stopped  tit  Kansas  City,  that  is,  o-rain   bouglit  for 
export. 

Commissioner  Fifer.  Suppose  you  were  a  grain  buyer  west  of 
Kansas  City  buying-  grain  for  export,  bow  would  you  look  at  it? 
Would  you  think  it  ought  to  be  unloaded  at  Kansas  City  ^ 

Mr.  Trickett.  No.  sir.  If  I  was  west  of  Kansas  City,  1  would  figure 
on  getting  it  to  tid;^  water  on  the  lowest  possible  basis. 

Conuuissioner  Fifp:r.   ^V'ould  not  that  be  the  e(|uity  and  justice  of  it  ? 

Mr.  Trickett.  From  the  Western  buy(M''s  standpoint,  yes,  sir;  not 
from  ours.  We  have  a  grain  market  at  Kansas  City  which  we  are 
tiying  to  protect,  aiid,  on  the  other  hatid,  there  are  other  interests 
trying  to  destroy  it.  Mr.  Morton  speaks  of  Kansas  City  being  the 
most  favored  point  on  the  map.  W^e  do  not  know  of  any  other  point 
where  shippers  have  to  fight  as  hard  for  an  existence  as  they  do  at 
Kansas  City. 

Mr.  Morton.  I  do  not  know  of  any  point  where  shippers  fight  so 
much  for  things  they  ought  not  to  have  as  they  do  at  Kansas  Cit3\  1 
think  we  own  perhaps  the  largest  elevator  at  Kansas  City,  is  it  not^ 

Mr.  Trickett.  One  of  the  largest. 

Mr.  ]\IoRTox.  One  of  the  largest  elevators.  It  is  our  property. 
We  built  it,  because  when  it  was  built  it  seemed  necessary  that  we 
should  have  it  to  properly  conduct  our  business.  We  look  on  that 
elevator  now  as  a  sort  of  stage  coach.  It  has  got  to  get  out  of  the  way 
of  the  locomotives.  Business  is  not  done  on  the  same  lines  now.  It  is 
a  question  of  getting  it  from  the  producer  to  the  consumer  by  the 
shortest  route.  There  is  no  reason  why  these  people  should  pay 
tribute  in  elevator  charges,  transfer  charges,  switching,  or  commis- 
sions as  profits  to  the  Kansas  City  middleman. 

Commissioner  Clements.  ]Mr.  Trickett,  is  not  a  great  deal  of  the 
grain  bought  by  the  Kansas  Cih"  firms  west  of  Kansas  City  shipped 
through  without  stopping  at  Kansas  City? 

Mr.  Trickett.  Yes,  sir;  we  are  compelled  to  do  that  in  many 
instances  to  meet  the  competition  of  these  favored  firms.  We  ship  a 
great  deal  of  our  grain  through.  The  elevator  men  do  not,  however. 
There  are  over  TO  grain  firms  in  Kansas  City,  all  of  them  fighting  for 
existence,  and  not  many  of  them  enjo3nng  much  more  than  a  mere 
existence. 

Commissioner  Prouty.  Do  you  not  understand,  Mr.  Morton,  that 
through  rates  are  made  through  Chicago,  for  instance,  without  the 
addition  of  any  arbitrary,  which  permits  the  unloading  and  reconsign- 
ment  of  grain  at  Kansas  City  ^ 

Mr.  Morton.  We  do  things  for  Kansas  City  that  we  do  not  do  for 
Chicago.  For  instance,  grain  comes  to  Chicago  consigned  to  some- 
body at  Chicago.  It  is  afterwards  ordered  to  an  elevator  on  a  con- 
necting line — a  belt  line,  perhaps,  or  the  Michigan  CVntral,  or  some 
other  line.  We  charge  a  switching  charge,  in  addition,  which  we  do 
not  do  at  Kansas  (Jity.  I  think  we  ought  to  treat  Kansas  City  the 
same  as  C'hic-ago  in  that  respect.  T'here  is  no  place  that  I  know  of  in 
the  country  that  has  more  done  for  it  in  that  way  than  Kansas  City. 

Conmiissioner  Pjiouty.  The  fair  way  would  be  to  treat  all  these 
localities  alike  and  let  that  which  can  be  the  grain  market. 

Mr.  Morton.  That  is  what  we  do. 

Mr.  Tric;kett.  What  they  do  is  to  give  Kansas  (yity  less  considera- 
tion than  any  oilier  ])iace. 
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Commissioner  Proltty.  The  Santa  Fe  says  that  that  is  on  account 
of  a  condition  of  things  3-^0111-  merchants  have  created  there  that  it  has 
to  do  it. 

Commissioner  Clements.  Is  it  not  against  the  interests  of  the  pro- 
ducer and  the  consumer  both  that  the  grain  should  ])e  required  to  stop 
anj'where  unless  foi'some  good  reason,  to  grind  it  into  iiouror  to  clean 
it  or  to  produce  economj-  in  handling? 

Mr,  Teickett.  My  experience  is  that  the  producer  does  not  pay  the 
intermediate  expense.  That  follows  the  shipment  and  is  taken  by  the 
consumer.  If  the  Santa  Fe  road  is  enabled  to  retain  all  the  grain  along 
its  line  for  Richardson  &  Co.,  it  stands  to  reason  that  at  times  the 
producers  would  not  receive  as  high  a  price  for  it  as  they  would  if  all 
firms  were  allowed  to  bid  on  an  equal  basis.  Mr.  Morton  says  to 
Richardson,  you  go  in  and  get  the  grain  at  whatever  price  is  necessary. 
No  other  firm  can  do  that. 

Commissioner  Yeomans.  As  I  understand,  Mr.  Morton,  Liverpool 
is  the  market  for  export  grain  ? 

Mr.  Morton.  Yes,  sir;  we  send  grain  to  Liverpool,  Rotterdam,  and 
other  places. 

Commissioner  Yeomans.  Ever}'  time  that  grain  stops  from  the  time 
it  is  first  loaded  into  the  car  it  is  an  extra  expense,  is  it  notC 

Mr.  Morton.  Yes.  sir;  that  the  consumer  or  producer  has  to  pay. 
If  the  consumer  has  to  pa}'  it,  it  reflects  on  the  producer. 

Commissioner  Yeomans.  Who  is  ])enefited  by  stopping  it  at  any 
town  i 

Mr.  Morton.  Nobody  is.  It  is  done  at  an  additional  expense  to  the 
railroad.  The  railroad  has  to  perform  an  extra  service  for  which  it 
does  not  get  a  proper  compensation;  and  it  is  a  dead  loss  and  ought 
not  to  be  required. 

The  Chairman.  Mr.  Trickett,  do  you  desire  to  ask  Mr.  Morton  any 
further  questions:' 

Mr.  Trickett.  No,  sir. 

The  Chairman.  Do  you  desire,  Mr.  Morton,  to  make  any  further 
statement  ? 

Mr.  Morton.  I  think  not,  except  that  we  would  like  in  every  way 
we  can  to  cooperate  with  the  Commission  or  anybody  else  to  bring- 
about  a  better  condition  of  afli'airs  in  regard  to  this  and  other  matters, 
and  can  be  counted  on  to  give  you  our  hearty  support. 

Mr.  Day.  Have  you  stated,  Mr.  Morton,  every  form  of  concession 
that  Richardson  &  Co.  receive  from  the  Atchison  road,  either  directly 
or  indirectly? 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  If  the  Commission  should  desire  it,  will  you  file  copies  of 
your  leases,  your  elevator  leases? 

Mr.  Morton.  Yes,  sir;  we  would  be  glad  to  do  it.  I  think  we  have 
already  done  it. 

Mr.  Day.  You  mean  in  the  inquiry  in  1896? 

Mr.  Morton.  Yes,  sir;  but  I  shall  be  glad  to  send  them  over  again 
if  you  wish  it. 

Mr.  Day.  You  say  that  every  concession  or  preference  that  exists 
respecting  the  elevators  is  embodied  in  the  lease  ? 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  That  the  lease  discloses  them? 

Mr.  Morton.  Yes,  sir. 
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Mr.  Day.  That  i.s  all. 
The  witness  was  excused. 

J.  M.  Johnson,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  You  are  vice-president  and  traffic  manager  of  the  Rock 
Island  road,  Mr.  Johnson? 

Mr.  Johnson.  The  Rock  Island. 

Mr.  Day.  You  know  the  scope  of  this  in()uirv  and  what  it  is  the 
Commission  wants,  but  chiefly  the  Commission  wants  to  know  what 
concessions  any  line  shipper  enjo3's  on  the  Rock  Island  that  is  not  open 
to  ev'ery  man  that  bu3^s  grain? 

Mr.  Johnson.  What  line  shipper? 

Mr.  Day.  Are  they  not  called  "line  shippers?""  Just  tell  who  they 
are  that  operate  on  your  road. 

Mr.  Johnson.  Our  grain  is  handled  in  different  ways  in  differen 
sections  of  the  country. 

Mr.  Day.  Take  the  territory  tril)utarv  to  the  Kansas  City  gateway. 

Mr.  Johnson.  The  grain  west  of  the  Missouri  River,  I  might  say 
in  Kansas,  is  handled  b}-  almost  every  grain  man  in  Kansas  City.  They 
all  bid  the  Rock  Island  road  and  the  receipts  in  Kansas  City  are  made 
up  of  consignments  or  purchases  b}^  almost  all  dealers  in  Kansas  City. 
We  have  two  dealers  that  figure  probably  a  little  larger  than  any  other 
one  dealer;  the  firm  of  Charles  Counselman  &  Co.  and  the  firm  of 
A.  C.  Davis  &  Co.  are  the  principal  buyers  and  shippers  west  of  the 
Missouri  River. 

Mr.  Day.  What  percentage  of  the  grain  traffic  coming  from  west 
of  the  Missouri  River  over  the  Rock  Island  does  Counselman  &  Co. 
handle  ? 

Mr.  Johnson.  Into  Kansas  City? 

Mr.  Day.   Yes,  sir. 

Mr.  Johnson.  Well.  I  do  not  suppose  ho  handles  20  per  cent  of  it. 

Mr.  Day.  Ten? 

Mr.  Johnson.  I  said  20,  but  I  do  not  suppose  he  handles  15. 

Mr.  Day.  What  percentage  does  Davis  &  Co.  handle? 

Mr.  Johnson.  Davis  &  Co.  handles  very  little  in  Kansas  City. 

Mr.  Day.   By  way  of  Kansas  City  ? 

Mr.  Johnson.  W^e  do  not  do  any  through  business  by  Kansas  City. 
It  is  through  St.  Joseph. 

Mr.  Day.  Well,  what  percentage  of  the  grain  traffic  coming  from 
west  of  the  Missouri  River  over  the  Rock  Island  route  does  Counselman 
handle  through  all  gateways? 

Mr.  JoiJNsoN.  The  through  business  from  points  west  of  the  Mis- 
souri Rivei'  from  Kansas  and  southern  Nebraska  is  handled  principally 
by  Counselman  c^  Co.  and  Davis  &  Co.  —  Davis  &  Co.,  of  Toi)eka,  and 
Counselman  &  Co.,  of  Chicago— although  liandhHl  by  tiu^ir  Kansas 
City  hous(^  I  suppose;  th<w  handle  of  the  througii  l)usiness  a  very 
large  ix'rccntagc,  1  can  not  say  what;  perhaps  75  per  cent  of  the 
through  Ijusiness.  Davis  &  Co.  handle  very  little  into  Kansas  City, 
and  Counselman  handles  a  small  proportion  into  Kansas  City. 

Mr.  Day.  Well,  now,  state  what  preferences  Counselman  die  Co.  and 
Davis  &  Co.  enjoy  over  other  shippers. 

Mr.  Johnson.  The  through  rates  from  our  points  west  of  the  Mis- 
souri River  to  Chicago  during  the  time  the  grain  is  moving  are  made 
up  by  the  application  of  the  local  rate  Avest  of  the  Missouri  River  plus 
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the  current  rate  east  of  the  Missouri  River.  That  current  rate  is  deter- 
mined— by  the  current  rate  I  mean  the  rate  that  is  going  from  time  to 
time  from  Kansas  City — we  engaged  in  that  traffic  sometimes,  and 
therefore  know  what  is  going  from  Kansas  City,  and  we  endeavor  to 
move  our  business  direct  so  as  not  to  be  subjected  to  the  trouble  of 
switching  and  unloading  and  subjected  to  the  dela3^s  that  accompany 
shipments  into  Kansas  Cit}"  in  the  way  of  blockades.  I  think  the 
through  rate  has  been  made  on  a  basis  as  low  as  7  cents  from  the  Mis- 
souri River. 

Commissioner  Clements.  To  Chicago? 

Mr.  Johnson.  To  Chicago — I  should  say  as  low  as  6  cents.  That 
is  not  for  a  long  period;  but  when  there  is  a  serious  disturbance  in 
Kansas  City  we  have  gone  as  low  as  6  cents  in  making  the  through 
rate. 

Mr.  Day.  During  that  period  what  was  the  published  tariff  from 
Kansas  Cit}'  to  Chicago? 

Mr.  Johnson.  From  Kansas  City? 

Mr.  Day.  Yes,  sir;  or  Missouri  River  points. 

Mr.  Johnson.  The  proportional  rates  from  Kansas  City  have  been 
7  cents  from  Kansas  City  to  the  Mississippi  River  points  and  12  cents 
to  Chicago,  although  at  the  time  the  12-cent  rate  w^as  published  there 
was  an  understanding  l^etween  all  the  lines  that  they  would  use  10. 
The  6-cent  rate  was  used  as  a  factor  in  making  up  a  through  rate;  that 
was  on  a  through  shipment  through  St.  Joseph. 

Mr.  Day.  Now,  when  that  6  cents  was  the  going  rate,  was  that  open 
alike  to  everybody? 

Mr.  Johnson.  1  do  not  think  you  understand  how  we  used  the  6 
cents.  We  did  not  use  6  cents  from  St.  Joseph.  If  the  local  rate 
from  a  point  in  Kansas  to  Kansas  Citv  or  St.  Joseph  was  10  cents  a 
hundred  we  woidd  make  them  16  cents  to  Chicago,  and  move  the  ship- 
ment direct  from  the  point  of  shipment  to  Chicago  at  16  cents. 

Mr.  Day.  That  is  the  way  I  understood  you. 

Mr.  Johnson.  You  asked  if  the  6  cents  was  published.  We  did  not 
publish  the  6  cents  nor  the  16  cents. 

Mr.  Day.  I  did  not  ask  if  it  was  published,  but  whether  the  6-cent 
rate  was  open  to  everybod}^  west  of  the  ]\Iissouri  River? 

Mr.  Johnson.  Those  through  rates  that  way  were  confined  as  a  rule 
to  Counselman  &  Co.  and  Davis  &  Co. 

Mr.  Day.  Go  ahead,  please — I  think  I  interrupted  you — and  state 
to  the  Commission,  without  my  specifically  interrogating  3'ou,  what 
preferences,  what  concessions,  in  whatsoever  form  they  may  have 
taken,  did  Counselman  &  (^o.  enjo}'  over  Davis  &  Co.  or  over  any 
other  shipper. 

Mr.  Johnson.  Counselman  &  Co.  never  enjoyed  any  preference  over 
Davis  &  Co.,  so  far  as  1  know.  We  tried  to  keep  them  alike.  They 
operated  in  common  territorj'  to  a  large  extent,  and  the  rates  given 
them  from  time  to  time  were  based  on  the  current  rates  from  Kansas 
Cit3\  We  might  be  moving  grain  from  Kansas  City  on  7  cents — I 
think  that  is  as  low  as  we  went  from  Kansas  Cit3\  That  arrangement 
was  extended  to  a  number  of  shippers,  in  addition  to  Counselman  & 
Co.,  that  might  be  operating  at  the  same  time  at  Kansas  City  that  he 
was  operating  through  St.  Joe.  We  had  an  arrangement  with  the 
Calumet  Elevator  Company,  of  Chicago,  and  with  Bartlett  &  Co.,  of 
Chicago,  and  with  Merritt  &  Co. ,  of  Chicago. 
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Mr.  Day.  ^Vhat  wa.s  the  arraiioenuMit  with  those? 

Mr.  Johnson.  Seven  cents  from  Kansas  City  to  Chicago. 

Mr.  Day.  What  preference  did  these  two  tirms  that  operated  on  the 
Rock  Ishmd  so  laroely  enjoy  in  reference  to  trattic  originating-  west  of 
the  Missouri  River? 

Mr.  Johnson.  Well,  so  far  as  through  business  to  Chicago  was  con- 
cerned, I  think  tliev  were  the  only  ones  mIio  had  through  rates — that 
is,  through  rates  les.s  than  those  pul)lished. 

Mr.  Day.  How  was  that  traltic  hilled  out  on  the  through  rate  where 
they  had  a  lower  through  rate? 

Mr.  Johnson.  On  the  tarifi'. 

Mr.  Day.  How  was  the  adjustment  made? 

Mr.  f Johnson.  The  adjustment  covering  their  shipments,  and  from 
that  we  made  up  a  statement  of  the  concessions. 

Mr.  Day.  How  often  were  those  statements  made? 

Mr.  Johnson.  Well,  there  was  no  stated  period.  We  had  a  rule 
monthly;  sometimes  they  ran  over.  Sometimes  no  statements  were 
made  for  two  or  three  months. 

Mr.  Day.  Those  statements  were  presented  to  you  in  the  same 
wa}^ 

Mr.  Johnson.  Not  always  presented  to  me.  The}-  may  have  been 
presented  to  our  assistant  freight  traffic  manager,  Mr.  Gower. 

Mr.  Day.  And  you  approved  them  and  he  approved  them. 

Mr.  Johnson.  He  approved  them  and  1  approved  them  Ijefore  they 
were  paid. 

Mr.  Day.  Is  that  done  bv  a  voucher — do  you  pass  a  voucher? 

Mr.  eToHNSON.  No. 

Mr.  Day.  Check  settlements — settlement  by  check? 

Mr.  Johnson.  We  settle  by  a  check — by  a  draft,  as  a  rule. 

Mr.  Day.  How  long  has  that  practice  prevailed? 

Mr.  Johnson.  That  has  been  going  on  four  or  live  years  or  longer; 
ever  since  we  took  our  line  west  of  the  river.  Ever  since  we  went 
west  of  the  river  we  found  that  the  grain  business  in  that  country  was 
handled  by  special  tirms,  and  we  had  to  put  our  men  into  the  tield  the 
same  way  to  meet  competition. 

Mr.  Day.  AVhen  did  you  build  w^est  of  the  river? 

Mr.  -loHNSON.   We  went  west  in  l.SST,  I  think. 

Mr.  Day.  How  was  this  thi-ough  rate,  which  was  a  lower  rate  than 
the  published  rate,  determined  on — how  was  it  ascertained? 

Mr.  JoHivsoN.  How  is  that? 

Mr.  Day.  How  often  was  this  through  rate  from  the  grain  tields  to 
Chicago  adjusted,  fixed,  or  settled?  Was  it  a  iixed  sum  for  a  fixed 
period,  or  was  it  fiexi])le? 

Mr.  floHNSON.  It  was  not  lix(>d  foi"  a  given  period.  It  was  Iixed 
until  conditions  re({uired  a  ciiange.  Tiiere  would  ))e  times  when 
the  railroads  would  get  together  and  endeavor  to  frame  up  their 
rates,  and  at  that  time  the  concessions  w^ould  l)o  withdrawn  and  we 
would  start  in  again  at  the  tariti'.  Just  as  soon  as  there  was  a  break 
on  the  })art  of  some  one  line,  we  would  make  an  arrangement  that 
would  enable  us  to  meet  that  competition.  It  was  not  the  competition 
altogether  of  Kansas  City.  There  are  lines  in  oui-  tc^rritory  w(>st  of 
the  river  that  woi'k  direct  to  St.  Louis  and  not  through  Kansas  City; 
the  Fi'isco,  for  exanipl(\  and  the  Missouri  Pacific  cari'ies  some  that 
way,  I  think.      And   thei'c  aic   lines  that  work  to  tiie  (lulf  and  other 
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lines  working  direct  to  Chicago.  It  was  that  competition  that  we  had 
to  meet. 

Mr.  Day.  What  other  form  did  concessions  take  to  Counselman  & 
Co.  except  the  reduction  of  tlie  through  rate  to  Chicago? 

Mr.  Johnson.  No  other  form. 

Mr.  Day.  Anything  in  the  way  of  elevator  charges? 

Mr.  Johnson.  None,  whatever. 

Mr.  Day.  Or  concessions  in  the  rent  of  elevators? 

Mr.  Johnson.  Counselman  &  Co.  rent  an  elevator  of  us  at  Kansas 
City.  I  am  not  familiar  with  the  terms  of  the  lease.  My  impression 
is  now  that  the  rent  is  simpl}"  nominal.  I  think  that  he  pays  insurance 
and  keeps  up  certain  repairs  and  possibl}"  pajs  a  little  rent  in  addition, 
I  think,  very  little.  He  also  rents  an  elevator  from  us  at  St.  Joseph 
at  about  the  same  terms. 

Mr.  Day.  The  rent  paid  for  those  elevators,  whether  by  the  wa}^ 
of  repairs  or  insurance  or  at  3'our  cash  rent — is  the  rent  adequate  to 
the  value  of  the  elevator  as  an  elevator  at  those  points,  at  Kansas  City 
and  at  St.  Joseph  ? 

Mr.  Johnson.  Well,  1  think  when  3'ou  take  into  consideration  the 
assistance  we  get  from  the  elevator  in  the  way  of  unloading  cars — 
releasing  our  cars — it  is.  We  built  the  elevator,  of  course,  for  the  pur- 
pose of  releasing  our  cars,  and  after  the  elevator  was  built  it  was  nec- 
essary to  have  somebody  to  operate  it,  and  we  took  Counselman  for 
that  purpose. 

Mr.  Day.  What  about  the  elevator  at  Chicago,  or  the  elevators? 
How  many  elevators  does  he  control  of  yours  in  Chicago? 

Mr.  Johnson.  Two. 

Mr.  Day.  What  are  the  capacities  of  those  elevators? 

Mr.  Johnson.  I  think  one  is  about  700,000,  and  the  other  is  rated, 
I  think,  at  a  million,  possibly  a  million  and  a  quarter. 

Mr.  Day.  Now,  the  rent  of  those  elevators 

Mr.  Johnson.  I  can  not  sa}^ 

Mr.  Day.  I  am  not  asking  what  the  rent  is — what  it  amounts  to  in 
cash.     I  suppose  the  lease  will  disclose  that? 

Mr.  Johnson.  Yes,  sir. 

Mr.  Day.   What  I  want  you  to  testify  to  is  the  adequacy  of  the  rent. 

Mr.  Johnson.  Well,  1  have  no  doubt  it  is  all  we  could  get  from  any- 
body else.  Those  elevators  are  rented  now  on  a  ton  basis.  He  pays 
so  much  a  ton  on  everj"  ton  of  grain  put  through  the  elevator. 

Mr.  Day.  Do  you  make  him  any  allowance — that  is,  the  onl}^  allow- 
ance you  make  him  regarding  the  elevation  of  grain? 

Mr.  Johnson.  Yes,  sir. 

Mr.  Day.  That  is,  so  much  a  ton  ? 

Mr.  Johnson.  So  much  a  ton;  that  is,  in  Chicago.  No;  we  do  not 
make  him  an  allowance;  he  pnys  us. 

Mr.  Day.  Do  you  make  him  any  allowance  for  the  elevation  of  grain 
at  either  Chicago  elevator? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  Do  j^ou  make  any  concession  to  him  in  absorbing  switch- 
ing charges  from  other  lines  to  those  elevators  ? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  Or  other  elevators? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  If  grain  goes  into  those  elevators  that  comes  from  the 
West,  do  you  put  the  car  up  to  the  elevator  without  any  other  charge? 
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Mr.  Johnson.  Yes,  sir. 

Mr.  Day.  That  is  a  part  of  the  rate  from  Kansas  City  to  Chicago  ? 

Mr.  Johnson.  Yes,  sir.  Those  elevators  have  been  built  a  great 
man}"  years.  That  was  a  custom  long  before  Counselman  was  in  the 
business.  That  is  considered  part  of  our  service  to  switch  the  car  to 
the  elevator.  After  inspection  at  Chicago,  if  ordered  to  an  elevator, 
it  is  switched  to  th(»  elevator  without  cost.  That  is  the  rule  with  all 
the  Western  roads  at  Chicago. 

Mr.  Day.  Just  as  you  do  at  the  stock  yards  ( 

Mr.  Johnson.  Yes,  sir;  only  we  charge  for  that. 

Mr.  Day.  You  do  charge  for  that  iiow^ 

Mr.  Johnson,  Yes,  sir. 

Mr.  Day.  What  other  concession  or  concessions  do  Davis  &  Co.  get 
other  than  the  reduction  in  the  through  rate? 

Mr.  Johnson.  None  whatever. 

jVlr.  Day.  In  no  form  ? 

Mr.  Johnson.  No,  they  operate  our  elevator  at  Horton,  Kans.,  for 
which  they  pay  a  rental.  I  am  not  familiar  with  the  terms,  Init  I  will 
be  pleased  to  hie  all  these  leases  with  the  Commission  if  you  wish 
them. 

Mr.  Day.  That  rent  you  regard  as  adequate  to  the  property? 

Mr.  Johnson.  Yes,  sir;  I  think  he  pays  a  certain  per  cent  on  an 
agreed  valuation. 

Mr.  Day.  Do  you  make  him  any  allowance  for  grain  passing  through 
his  elevator? 

Mr.  Johnson.  None  whatever. 

Mr.  Day.  Do  they  get  any  other  concession  than  the  specific  one  of 
a  reduction  of  the  through  rate? 

Mr.  Johnson.  None  whatever. 

Mr.  Day.  I  understood  you  to  say  that  the  through  rates  were 
reduced  below"  the  tariff,  and  that  Counselman  &  Co.  and  Davis  &  Co. 
had  the  same  reductions  from  the  same  points.  Are  they  competitors 
at  the  same  points? 

Mr.  Johnson.  At  some  points;  ves.  sir. 

Mr.  Day.  Is  there  any  division  of  territory  between  them  ? 

Mr.  Johnson.  No;  none  whatever.  They  both  have  a  line  of  eleva- 
tors in  Kansas,  and  both  bid — what  is  called  '■''})id  the  country."  Davis 
sends  out  his  l)ids  from  Topeka  and  Counselman  sends  his  from  Kansas 
City.  They  Ijid  their  own  country  houses  just  the  same  as  they  bid 
all  other  dealers. 

Mr.  Day.  That  is,  they  quote  the  daily  price? 

Mr.  Johnson.  Every  afternoon  after  the  close  of  'change  they  bid 
the  country,  and  if  there  is  a  competitor  at  any  particular  station  where 
they  arc  located,  they  ])id  the  competitor  just  the  same  as  their  own 
men  at  that  station. 

Mr.  Day.  I  understand  you  also  to  state  that  Davis  &  Co.  and  Coun- 
selman &  Co.  ui'c  the  oidy  shi])p('i's  who  had  the  advantage,  the  prefer- 
ence, of  this  through  riite,  which  is  less  than  the  })ul)lish'ed  ratef 

Mr.  Johnson.  That  was  in  reference  to  shipments  to  Chicago. 

Mr.  Day.   Well,  say  to  Chicago? 

Mr.  Johnson.  But  we  also  have  a  route  to  the  Oulf  by  Fort  Worth. 

Mr.  Day.  Am  I  right  about  m}-  proposition  that  Davis  &  Co.  and 
Counselman  &  Co.  were  the  ordy  pin-sons  to  whom  this  cut  through 
rate  was  open,  the  through  rate  to  C.'hicago  l)el<)W  the  })ublished  rate? 
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Mr.  Johnson.  I  guess  I  will  have  to  correct  that.  We  had  a  Balti- 
more iirm  that  bid  our  line  in  Nebraska — Smith,  Gamble  &  Co.  I  think 
is  the  firm.  They  at  times  have  bid  our  line  in  Nebraska — not  very 
much  in  Kansas,  if  anv-  I  think  those  three  firms  are  the  only  firms 
to  which  we  have  made  concessions  on  the  throug-h  shipments.  As  I 
sa}^,  there  are  a  number  of  other  firms  we  have  made  the  concession  to 
from  the  Missouri 

Commissioner  Clements.  To  Chicago  onW? 

Mr.  Johnson.  To  Chicago. 

Mr.  Day.  Who  are  they? 

Mr.  Johnson.  1  just  cited  them  a  bit  ago — Bartlett,  Fraser  &  Co., 
the  Calumet  Elevator  Company,  and  Merritt  &  Co.  Haines,  Neritt  & 
Co. ;  we  also  had  some  arrangement  with  them. 

Mr.  Day.  Did  they  get  the  same  concession  to  Chicago? 

Mr.  Johnson.  Exactly  the  same. 

Mr.  Day.  During  the  same  period  of  time? 

Mr.  Johnson.  The  same  period  of  time. 

Mr.  Day.  Were  there  other  shippers  over  3'our  road  at  that  time 
that  did  not  get  that  concession  ? 

Mr.  Johnson.  No;  not  that  1  know  of. 

Mr.  Day.  You  were  going  to  say  something  about  Galveston  ? 

Mr.  Johnson.  I  was  going  to  say  that  at  the  same  time  we  were  mov- 
ing grain  from  Kansas  to  Chicago  we  might  be  moving  Southern  grain  to 
the  Gulf.  That  grain  is  handled  principallv  by  the  Joseph  Rosenbaum 
Grain  Company.  We  had  to  make  from  time  to  time  such  rates  as 
were  necessar}^  to  meet  the  competition  to  the  Gulf.  Their  business 
is  principally  export;  I  might  sa}"  altogether  export;  1  do  not  know. 
So  far  as  we  are  concerned  it  is  practically  all  export.  If  any  of  their 
grain  was  localized  at  Fort  Worth,  the  local  rate  was  collected. 

Mr.  Day.  In  all  instances  where  there  was  a  departure  from  the 
published  rate,  was  the  trafiic  billed  out  at  the  published  rate  ? 

Mr.  Johnson.  In  every  case. 

Mr.  Day.  And  the  published  rate  collected? 

Mr.  Johnson.  The  published  rate  collected. 

Mr.  Day.  And  the  rebate  was  made  down  to  the  actual  going  rate  ? 

Mr.  Johnson,  Yes,  sir. 

Mr.  Day.  And  that  varied  from  time  to  time? 

Mr.  Johnson.  Yes,  sir. 

Mr.  Day.  Did  you  in  any  instance  have  any  contract  which  tied  you 
up  for  a  fixed  period,  sa}'  a  week  or  two  or  three  weeks  or  a  month  or 
two  or  three  months? 

Mr.  Johnson.  The  rule  at  Kansas  City  is  to  bid  for  ten-day  ship- 
ment, and  it  was  generally  understood  that  when  a  rate  was  made  it 
was  for  at  least  ten  days,  and  when  we  undertook  to  cancel  that  rate 
or  any  arrangement  we  might  make,  it  was  generally  understood  that 
the  party  having  the  rate  would  have  ten  days'  notice,  because  his 
bids  would  be  out  to  purchase,  which  he  had  made,  and  they  would 
have  ten  days  to  come  in.     Bevond  that  there  was  no  contract. 

Mr.  Day.  Have  you  now  stated  every  form  of  concession  made  to 
Counselman  &  Co.  and  Davis  &  Co.  and  these  other  concerns? 

Mr.  Johnson.  I  have. 

Mr.  Day.  These  concessions  prevailed  throughout  the  last  year,  did 
they  not? 

Mr.  Johnson.  Yes,  sir. 
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j\Ir.  Day.  There  aviis  no  time  durinu-  the  past  jqhv  when  o-rain  was 
carried  in  any  considerable  quantities  at  the  published  taritt',  was 
there  ? 

Mr.  Johnson.  Well,  (hat  would  be  true  of  grain  to  Chicago.  It 
would  not  be  ti'ue  of  orain  from  points  in  Kansas  to  Kansas  City.  I 
mioiit  say  that  very  scddoni  is  a  concession  made  in  the  rate  from 
Kansas  points  to  Kansas  City. 

Mr.  Day.  The  shi'inka^e  is  made  out  of  the  rate  l)etween  the  Mis- 
souri River  and  Chicag-o  or  the  Illinois  and  Indiana  State  line  and  the 
Mississippi  River? 

Mr.  Johnson.  Yes,  sir. 

Mr.  Day.  Depending-  on  the  ultimate  destination  of  the  traffic? 

Mr.  Johnson.  Yes,  sir.  The  shrinkage  was  found  necessary  on 
account  of  the  unsettled  condition  of  rates  east  of  Kansas  City — that 
is,  from  Kansas  City  east.  I  would  like  to  say  right  here,  in  my 
opinion  the  rates  are  continually  disturbed  at  Kansas  City  east  bound 
because  of  the  accumulation  of  grain  at  Kansas  C-ity.  If  there  was  no 
particular  accumulation  of  grain  in  Kansas  City,  in  my  opinion  there 
would  be  no  break  in  the  rate. 

Mr.  Day.  Is  there  any  time  limit  that  is  nominally  given  in  the 
published  tariffs  or  otherwise  for  the  detention  of  grain  at  Kansas  City 
to  stop  and  try  the  market — any  time  that  it  may  remain  in  the 
elevator  and  mav  go  out  at  the  balance  of  the  thi'ough  rate  or  a  lower 
rate  ? 

Mr.  Johnson.  I  could  not  say.  I  am  not  familiar  with  the  local 
conditions  in  Kansas  City.  I  do  not  think  there  would  l)e  any  limit 
on  such  as  we  took  out  of  Kansas  City.  We  took  it  regardless  of  the 
time  it  had  })een  there. 

Mr.  Day.  That  would  l)c  so  in  practice,  but  is  there  any  rule  regard- 
ing it? 

Mr.  Johnson.  I  am  not  familiar  with  that. 

Mr.  Day.  If  there  had  been  no  congestion  of  traffic  at  the  Missis- 
sippi River  or  Chicago,  would  there  have  ])een  a  congestion  at  Kansas 
City? 

Mr.  Johnson.   I  do  not  understand  that  question. 

Mr.  Day.  Su])pose  the  traffic  had  not  been  congested  at  the  Missis- 
sippi River  crossings 

Mr.  Johnson.   I  have  not  heard  of  any  congestion  there. 

Mr.  Day.  Or  at  St.  Louis  or  Chicago  i 

Mr.  Johnson.  There  have  been  at  Chicago,  at  times,  and  that  very 
accumulation  of  gi'ain  is  what  has  broken  the  rates  from  Chicago  east. 

Mr.  Day.  Do  you  regard  it  that  the  congestion  of  traffic  or  accunui- 
lation  at  Chicago  woi'kcd  l)ack  on  Kansas  City  and  caused  an  accunm- 
lation  there? 

Mr.  f Johnson.   No,  sir;  I  do  not. 

Mr.  Day.  You  say  that  in  your  opinion  the  accumulation  at  Chicago 
is  one  of  the  causes  for  the  break  in  rat(\s  from  Chicago  east^ 

Mr.  floHXSON.  I  think  a  large  accunudation  of  grain  at  any  point 
has  a  tendency  to  l)rcak  the  rate,  and  I  am  (juite  sure  that  that  has 
been  the  cause  of  tiie  rate  disturl)ances  at  Kansas  City.  If  the  grain 
was  moved  right  straight  through  without  the  stop  at  Kansas  City  or 
any  otlier  Missouri  River  crossing,  in  my  opinion  the  rates  would  have 
been  much  bett(M'  obsei'ved. 

Mr.  Day.  These  rebat(\s  that  w(M'e  paid  by  the  Rock  Island  on  the 
part  of  Fraser  &  Co.,  who  were  they  paid  to^ 
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Mr.  Johnson.  Now,  I  do  not  know. 

Mr.  Day.  Who  did  3'ou  deal  with? 

Mr.  Johnson.  I  snnply  made  the  rate,  and  I  think  we  remitted  a 
draft  to  the  house. 

Mr.  Day.  Was  it  the  same  with  all  the  concerns  'i 

Mr.  Johnson.  I  dealt  with  Fraser  direct  in  making:  the  rate;  yes,  it 
is  the  rule  that  the  drafts  are  remitted  to  the  house. 

Mr.  Day.  When  did  you  have  the  dealings  with  Fraser  that  3^ou 
speak  of? 

Mr.  Johnson.  I  think  in  July  or  August;  during  the  heav}^  move- 
ment of  wheat. 

Mr.  Day.  What  was  the  substance  of  it  ? 

Mr.  Johnson.  Oh,  we  simply  named  him  T  cents  on  wheat  from 
Kansas  City  to  Chicago. 

Mr.  Day.  What  reasons  did  he  assign  or  name  for  asking  for  the 
reduction  ? 

Mr.  Johnson.  He  simply  said  that  they  wanted  to  bid  the  Kansas 
City  market,  and  the  price  at  which  wheat  was  ])eing  otlered  in  Kan- 
sas City  and  the  price  it  was  worth  in  Chicago  indicated  a  rate  of 
about  7  cents  a  hundred,  and  he  could  move  some  at  that  figure.  That 
is  the  same  line  of  argument  that  the}"  all  submit. 

Mr,  Day.  Did  he  come  to  see  you  or  did  you  go  to  see  him. 

Mr.  Johnson.  In  this  particular  case  I  think  he  came  to  see  me. 

Mr.  Day.  And  he  asked  you  to  make  a  reduction  that  would  enable 
him  to  get  into  that  business? 

Mr.  Johnson.  He  said  to  me  that  he  could  move  some  wheat  at  that 
ligure,  7  cents. 

Mr.  Day.  From  Kansas  City? 

Mr.  Johnson.  From  Kansas  Cit}^;  and  I  told  him  to  go  ahead. 

Mr.  Day.  How  long  was  that  in  with  his  concern? 

Mr.  Johnson.  I  do  not  think  he  took  ver}^  much.  We  soon  got 
hard  up  for  cars  and  had  to  quit. 

Mr.  Day.  For  about  what  length  of  time  do  you  think  that  lasted? 

Mr.  Johnson.  I  do  not  remember.  1  do  not  think  that  Fraser  was 
in  the  market  more  than  three  or  four  months  with  us. 

Mr.  Day.  That  was  in  Julv  or  August? 

Mr.  Johnson.  I  think  July  or  August. 

Mr.  Day.  Who  represented  the  Calumet  Elevator  Company  ? 

Mr.  Johnson.  I  could  not  say,  and  I  could  not  say  positively  with- 
out looking  it  up  whether  they  moved  any  during  the  last  half  of  the 
year  or  not.  I  only  mentioned  them  because  they  are  people  we  deal 
with  from  time  to  time.  We  have  dealt  with  them  in  the  past;  when 
the}'  wanted  a  line  of  wheat  they  came  to  us,  and  we  have  made  deals 
that  wav. 

Mr.  Day.  How  about  Merritt  &  Co.  ? 

Mr.  Johnson.  Merritt,  the  same  way.  Merritt  would  come  when 
he  wanted  a  line  of  wheat  and  we  would  put  him  in  on  the  same  basis 
that  anybody  else  might  be  in  on  our  line. 

Mr.  Day.  Who  represented  Counselman  &  Co.  in  these  negotiations 
3"ou  had  with  them  ? 

Mr.  Johnson.  On  the  business  from  Kansas  City  to  Chicago  we 
dealt  with  the  Kansas  City  house. 

Mr.  Day.  Who? 

Mr.  Johnson.  Mr.  Greer. 
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Mr,  Day.  xViid  in  the  Western  business^ 

Mr.  Johnson.  ]Mr.  Greer. 

Mr.  Day.  And  when  it  came  by  St.  Joe  i 

Mr.  Johnson.  Mr.  Greer. 

Mr.  Day.  All  of  the  business — you  deaU  directly  throug-h  Mr.  (jreer? 

Mr.  JoHNSOx.  Yes,  sir.  Now,  Counselnian  &  Co.,  of  Chicago,  are 
also  large  handlers  of  grain  in  Iowa.  The  Chicago  house  handles  the 
Iowa  gi'ain.  The  Kansas  City  house  handles  all  of  this  grain  that  I 
have  been  referring  to  in  my  testimony.  So  we  have  no  dealings  with 
the  Chicago  house. 

Mr.  Day.   Who  did  you  make  the  settlements  with^ 

Mr.  Johnson.  I  think,  all  with  Mr,  Greer. 

Mr.  Day.  Who  dealt  with  him? 

Mr.  Johnson.  Sometimes  1  dealt  with  him  and  sometimes  Mr.  Gower. 

Mr.  Day.  And  that  was  b}'  check  or  draft? 

Mr.  Johnson,  I  think,  as  a  rule,  settled  bv  draft. 

Mr.  Day.  Bank  draft? 

Mr.  Johnson.   Bank  draft. 

Mr.  Day.  Paya])le  to  the  tirm? 

Mr.  Johnson.  Pavable  to  the  firm. 

Mr.  Day.  And  with  Davis  &  Co.  'i 

Mr.  Johnson,  With  Davis  the  same  way.  Sometimes  Davis  would 
come  up  and  settlements  would  be  made  in  cash;  not  by  me.  I  never 
handle  anv  cash,     1  handle  nothing  but  drafts. 

Mr.  Day.  Who  did  settle  it? 

Mr.  Johnson.  If  any  where  made;  they  must  have  been  w^ith  some 
one  connected  with  the  treasurer's  department. 

Mr.  Day.  Under  what  circumstances  would  settlements  in  cash  be 
made  ? 

Mr.  Johnson.  Not  unless  he  was  in  a  hurry  and  did  not  want  to  get 
a  draft  cashed.  I  do  not  know  that  there  were  any.  I  could  not  swear 
that  there  were  anv  paid  in  cash.  I  know  those  I  handled  were  bv 
draft. 

Mr.  Day.  That  is  all  I  wish  to  ask,  Mr.  Johnson. 

Commissioner  Fifek.  Mr,  Johnson,  you  think  the  rates  have  been 
demoralized  from  Kansas  City  east.     Now,  how  is  that  brought  about? 

Mr,  Johnson,  From  Kansas  City  east? 

Commissioner  Fifek,  Yes,     W^hat  induces  it? 

Mr.  Johnson,  Well,  at  Kansas  City  there  are  numerous  firms  which 
send  their  business  out  via  Galveston;  others  via  New  Orleans;  some 
via  Mo])ile;  some  via  Chicago;  some  via  Baltimore,  and  others  by 
Norfolk  or  Newport  News,  All  those  firms  are  in  there  bidding  for  the 
grain,  and  the  diti'erent  lines  find  it  necessary  from  time  to  time  to 
make  rates  in  order  to  carry  the  business  by  their  rails.  For  example, 
a  line  l;:'ading  fi'oni  Kansas  City  to  St.  Louis  in  coniuK^tion  with  some 
line  leading  to  F)altiniore  would  want  to  move  a  line  of  wheat.  They 
would  go  into  the  market  and  find  out  what  was  being  bid  l)y  Galves- 
ton shijjpers,  })y  Chicago  shippers,  1)}^  Newport  News  shippers,  or 
Mobile  shippers.  They  would  write  to  the  road  and  say,  Here  is  the 
wheat  and  the  pi'ice  fixed  by  the  other  lines,  and  here  is  what  we  can 
pay  for  it  in  Baltimore,  The  dirt'erenee  approximates  the  rate.  And 
in  that  way  the  roads  would  make  the  rate  in  order  to  get  their  share 
of  the  business. 

Commissioner  Fifer,   Do  all  these  buvers  tell  the  truth  about  it? 
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Don't  the}'  use  that  as  a  le\'erage  to  break  down  a  rate  without  their 
being-  any  substantial  truth  in  what  they  say? 

Mr.  Johnson.  Well,  it  is  pretty  easy  in  some  cases  to  verif}?^  their 
statements.  We  know  what  the  Kansas  City  market  is.  It  is  right 
tliere  every  day  on  the  board.  We  know  what  Baltimore  is  bidding. 
We  may  know  what  Newport  News  is  bidding.  We  certainly  know 
what  Chicago  is  bidding;  and,  as  I  say,  their  statements  can  be  verified 
to  a  very  large  extent.  We  do  not  always  know  what  the  Galveston 
market  is,  and  do  not  alwa3^s  know  what  the  New  Orleans  market  is. 

Commissioner  Fifp^r.  And  to  get  business  it  becomes  necessary, 
you  think,  to  cut  the  rate? 

Mr.  Johnson.  In  that  case,  if  we  want  to  move  any  of  the  grain,  it 
becomes  necessary  for  us  to  make  a  rate  that  will  move  it  as  against 
the  other  routes? 

Commissioner  Fifer.  That  is  all. 

Commissioner  Prouty.  Did  I  understand  you  to  say,  Mr.  Johnson, 
that  you  agreed  to  publish  a  rate  of  12  cents  between  Kansas  Cit}^  and 
Chicago,  and  at  the  same  time  agreed  to  use  a  rate  of  10  cents? 

Mr.  Johnson.  I  will  say  that  during  the  period  that  12-cent  rate 
was  published,  and  had  been  published  for  sometime,  we  agreed  that 
the  rate  should  be  10  cents. 

Commissioner  Prouty.   Wh}^  didn't  you  publish  that  rate? 

Mr.  Johnson.  W^ell,  because  we  expected  to  get  away  from  it  very 
quickly.  It  was  on  account  of  conditions  prevailing-  in  other  direc- 
tions, if  I  remember  right.  It  was  on  account  of  rates  prevailing  to 
New  Orleans  and  rates  prevailing  from  Kansas  City  to  Galveston,  and 
we  were  endeavoring  all  this  time  to  lirm  up  those  rates,  and  this 
10-cent  arrangement  was  really  a  temporary  arrangement.  We  said: 
"AVe  won't  change  our  tariff,  but  will  make  it  10  cents.''  I  presume 
another  reason  was  this:  The  agi'eed  differential  as  between  Mississippi 
River  points  and  Chicago  on  grain  is  .5  cents;  in  other  words,  if  we 
publish  7  cents  from  Kansas  City  to  Mississippi  River  points,  the  prin- 
cipal one  of  which  of  course  is  St.  Louis,  the  understanding  with  the 
St.  Louis  lines  is  that  we  Avill  publish  5  cents  more  to  Chicago.  Now, 
we  felt  that  if  we  pul)lished  10  cents  to  Chicago  we  would  have  to  pub- 
lish 5  cents  to  St.  Louis,  and  that  we  did  not  wish  to  do.  While  the 
St.  Louis  lines  might  be  willing  for  us,  as  a  temporary  thing,  to  carry 
at  a  10-cent  rate  to  Chicago  and  not  publish  it,  they  would  not  be 
willing  for  us  to  publish  a  10-cent  rate  unless  they  published  5  cents. 

Conmiissioner  Clements.  How  did  they  agree?  Did  they  all  get 
together  and  agree  on  that  plan  ? 

Mr.  Johnson.  The  rate  was  discussed  and  some  one  said,  I  guess, 
''It  is  necessar}^  to  make  it  10  cents,"  and  the  others  said,  "Then  it 
will  be  necessary  for  us  to  make  it  10  cents,  too." 

Conuuissioner  Clements.  And  made  it  all  together  ? 

Mr.  Johnson.  All  together. 

Commissioner  Clements.  At  Chicago  ? 

Mr.  Johnson.  I  think  so. 

Commissioner  Clements.  When  was  it? 

Mr.  Johnson.  I  could  not  tell.  I  do  not  give  as  much  time  to  the 
details  as  some  of  the  other  freight  men  under  me.  I  only  know  it  in 
a  general  way.     I  think  it  was  along  early  in  the  summer. 

Commissioner  Clements.  Last  summer? 

Mr.  Johnson.  Yes,  sir.     I  could  get  that  information  for  3"ou. 
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Commissioner  Clenicnts.  How  loiiii,'  has  the  12-cent  rate  been  pulj- 
lished  ? 

Mr,  Johnson.  Oh,  that  has  been  the  rate  for  some  time.  I  could 
not  snj. 

Commissioner  Clkments.  Now,  how  lono-  has  this  condition  that 
you  have  described  here  this  moriiin»"  of  meeting'  competition,  etc.,  of 
malting"  any  rate  from  time  to  time  that  would  get  the  business — how 
long  has  that  been  going  on  by  the  several  roads ^ 

Mr.  Johnson.  It  has  been  gonig  on  for  a  good  many  years.  1 
should  say — oh,  seven  or  eight  years. 

Conmiissioner  Clements.  What  has  lieen  the  average  rate  actually 
charged  while  the  rate  has  been  12  cents  ^  What  would  you  say  has 
been  the  average  rate,  probal)ly,  for  the  last  year? 

Mr.  Johnson.  I  do  not  lielieve  there  was  any  considerable  amount 
of  grain  moved  from  the  Missouri  River  to  Chicago  during  the  year 
1901  at  al)Ove  7  cents  per  hundred. 

Connnissioner  Clements.   Did  it  go  below"  that  some? 

Mr.  -Johnson.  It  was  so  reported  to  us,  but  we  generally  went  out 
of  the  business  when  it  got  l)elow  7  cents.  As  I  stated,  we  would 
undertake  to  take  care  of  our  through  business  by  adding  as  low"  as 
6  cents,  but  we  would  not  go  into  the  Kansas  Cit}'  market  and  make  B 
cents,  because  that  would  involve  a  switching  charge  and  terminal 
expenses. 

Commissioner  Clements.  You  say  Counselman  &  Co.  and  Davis  & 
Co.,  and  a  part  of  the  time  Smith  &  Gaml)le,  of  Baltimore,  had  these 
cut  rates  on  through  business  and  that  nobody  else  had,  as  I  imder- 
standyou.  Is  that  correct — that  on  through  business  these  three  were 
the  only  ones  ( 

Mr.  Johnson.  They  were  bidding  all  the  dealers  on  our  line  west  of 
the  river. 

Commissioner  Clements.  They  were  the  only  ones  3'ou  gave  this 
through  business  a  concession  on  ^ 

Mr.  Johnson.  That  is  all  I  call  to  mind. 

Commissioner  Cle.aients.  Wh}-  didn't  you  give  it  to  other  people? 

Mr.  Johnson.  I  don't  know"  that  we  had  requests. 

Commissioner  Clements.  Well,  do  vou  know  whether  vou  did  or 
not? 

Mr.  Johnson.  I  am  quite  sure  we  did  not. 

Conmiissioner  Clements.  Nobody  else  could  very  well  be  in  the 
business  of  bidding  with  that  lever  in  the  others'  favor? 

Mr.  Johnson.  None  of  our  dealers  foimd  any  fault  with  bids  they 
were  receiving  from  these  people. 

Connnissioner  Clements.  People  generally  were  not  advised  of  the 
rates  these  people  w(u-e  being  allowed,  were  they? 

Mr,  Johnson.  No,  sir.  There  were  ver}"  few  shippers  west  of  the 
Missouri  Kivei" — I  mean  country  elevator  men — that  shipped  direct  to 
Chicago.  They  shi}),  as  a  rule,  to  Kansas  City,  or  Omaha  and  St. 
Joseph. 

Commissioiicj-  Cr>EMENTS.  Had  not  these  practices  on  various  roads 
described  this  morning  diminished  the  number  of  shippers  of  that  sort? 

Mr.  Johnson.  I  think  it  had  a  tendency  to  diminish  the  number  of 
through  shippers. 

(Commissioner  Clements,  llaxc  the  chief  ofKc(M"s  of  your  road — the 
president  of  your  road,  for  instance — coming  within  your  own  actual 
knowledge,  known  of  these  practices  all  the  time  ( 
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Mr.  Johnson.  I  do  not  think  the}^  have  known  anything  of  the 
details. 

Commissioner  Clements.  Well,  of  the  general  practice? 

Mr.  Johnson.  He  may  know  from  time  to  time  that  rate  conditions 
are  not  perfect,  but  further  than  that  he  knows  nothing  about  it. 

Commissioner  Clements.  This  practice  to  so  serious  an  extent  and 
on  so  important  a  traffic  as  this  could  not  go  on  for  seven  or  eight  years 
without  the  presidents  of  all  these  roads  knowing  about  it  in  a  general 
way,  could  it?     I  am  not  talking  about  details. 

Mr.  Johnson.  They  might  know  in  a  general  way  that  rate  condi- 
tions, as  I  say.  were  not  what  they  ought  to  be. 

Commissioner  Clements.  You  were  not  present  at  any  of  the  con- 
ferences had  here  two  or  three  years  ago  about  rates,  when  we  were 
generally  informed  that  rates  were  being  maintained  and  would  be,  as 
a  general  rule? 

Mr.  Johnson.  I  was  present;  yes,  sir. 

Commissioner  Clements.  These  things  were  going  on  at  that  time, 
I  presume,  from  what  you  sa}^? 

Mr.  Johnson.  These  disturbances  in  grain  I  think  I  can  safely  say 
were  going  on. 

Commissioner  Clements.  Do  you  know  that  any  others  shipped  on 
through  business  except  Counselman  &  Co.,  Davis  &  Co.,  and  Smith 
&  Gamble? 

Mr.  Johnson.  No;  I  do  not  know  of  an3^     No,  I  do  not. 

Commissioner  Clements.  While  these  rebates  were  being  allowed 
on  shipments  into  Kansas  City  for  some  dealers  down  there? 

Mr.  Johnson.  I  did  not  say  there  were  nuy  into  Kansas  City. 

Commissioner  Clements.    Was  that  on  through  business? 

Mr.  Johnson.  Ours  was  all  on  through  business;  on  business 
through  from  Kansas  City,  through  to  Chicago,  or  on  business  from 
Kansas  City  east  bound. 

Commissioner  Clements.   But  not  on  business  into  Kansas  City? 

Mr.  Johnson.  No,  sir. 

Commissioner  Clements.  These  people  at  Kansas  City  that  you 
enumerated  as  getting  rebates  of  some  sort  were  through  shippers  ? 

Mr.  Johnson.  They  are  Chicago  houses,  not  Kansas  City  houses. 

Commissioner  Clements.  Well,  did  other  people  at  that  time  pay 
different  rates  ? 

Mr.  Johnson.  Over  our  lines  ? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Johnson.  No. 

Commissioner  Clements.  The  cut  was  the  same  to  everybod}'^  at  the 
same  time  ? 

Mr.  Johnson.  To  those  that  were  shipping. 

Commissioner  Clements.  But  those  that  did  not  have  that  rate 
could  not  very  well  ship? 

Mr.  Johnson.  I  should  say  not. 

Commissioner  Fifer.  But  if  there  were  others  that  applied,  you 
would  have  given  it  to  them? 

Mr.  Johnson.  We  generally  gave  that  7-cent  rate  to  anybody  that 
came  in  and  asked  for  it — that  was  the  current  rate — if  we  had  equip- 
ment enough  to  take  care  of  it. 

Commissioner  Clements.  But  he  would  have  to  find  it  out  in  some 
other  way  than  b}^  looking  at  the  published  rate,  would  he  not? 
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Mr.  fFoHNSON.  Yes,  sir. 

Commissioner  Clements.  What  would  you  estimate  the  gross 
amount  was  for  a  given  year — say  last  3'ear — that  was  paid  this  way 
on  through  shipments? 

Mr.  Johnson.  Oh,  I  have  no  idea. 

Commissioner  Clements.  Have  you  not  some  general  idea  how 
much  on  grain  you  moved,  through  business? 

Mr.  Johnson.   1  have  not  that  information  before  me. 

Commissioner  Clements.  I  do  not  mean  definitely,  but  approxi- 
mately. 

Mr.  Johnson.  It  is  large,  of  course — a  large  amount  of  money.  I 
could  not  undertake  to  make  any  statement  now  in  connection  with  it. 

Commissioner  Clements.  Would  it  amount  to  as  much  as  $100,000? 

Mr.  Johnson.  I  think  it  would. 

Commissioner  Clements.  Two  hundred  thousand  dollars? 

Mr.  Johnson.   Well,  I  would  not  like  to  say. 

Commissioner  Clements.  Have  you  kept  a  record  of  these  rebates 
and  allowances  and  the  manner  in  which  they  were  paid,  so  that  it  can 
be  ascertained  by  reference  to  your  ))ooks  and  papers? 

Mr.  Johnson.  I  do  not  understand  that  there  are  an}'  records. 

Commissioner  Clements.  Are  there  any  papers? 

Mr.  Johnson.  I  think  the  papers  are  all  destroyed. 

Commissioner  Clements.  Is  there  an}'  way  by  which  it  could  be 
ascertained  from  the  books,  or  in  any  way,  when  each  shipment  was 
made,  and  at  what  rate  clui'ing  the  last  year? 

Mr.  Johnson.  It  is  not  our  custom  to  keep  papers  of  that  kind. 
Just  as  soon  as  the  claims  are  made  up  and  paid  they  are  destroyed,  or 
very  soon  after. 

Commissioner  Clements.  Still,  there  must  be  some  entries  in  your 
books  to  show  how  much  money  is  paid  in? 

Mr.  Johnson.  That  is  a  detail  of  the  treasury  department  that  I  do 
not  know  anything  about. 

Commissioner  Clements.  Who  is  the  person  who  is  responsible  for 
lyiowing  how  much  money  is  brought  in  from  all  sources  of  traffic? 

Mr.  Johnson.  The  treasurer. 

Commissioner  Clements.  Who  is  he? 

Mr.  Johnson,  Hayne, 

Commissioner  Clements.  Is  he  also  the  person  who  would  have  the 
information  to  indicate  what  moneys  were  paid  out  and  on  what  account? 

Mr.  Johnson.  I  think  he  must  have  that  information. 

The  Chairman.  Just  a  single  question,  Mr.  Johnson.  Irrespective 
of  the  question  of  its  unlawfulness,  is  this  a  satisfactory  method  of 
doing  business,  from  the  railroad  point  of  view? 

Mr.  Johnson.  Not  at  all,  sir. 

The  Chaik."\lvn.  Suppose  you  were  free  to  make  these  arrangements 
which  you  a])pear  to  have  made  with  these  particulai'  sliippers,  and 
therefore  had  no  occasion  to  pay  l)ack  any  money,  it  would  still  be  a 
very  undesirable  method  of  conducting  your  business? 

Mr.  Johnson.  Yes,  sir.  Befoi-e  the  passage  of  the  interstate  law 
these  methods  were  very  distasteful;  although  we  felt  that  they  were 
legal,  or,  rather,  not  prohibited,  still  they  were  distasteful. 

The  Chairman.   How  can  they  be  corrected? 

Mr.  Johnson.  I  do  not  know  of  any  way,  Mr.  Chairniaii,  except  a 
division  of  traffic.  We  ha\e  ti'ied  every  method,  it  seems  to  me.  We 
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have  had  the  personal  pledge  and  the  pledge  of  the  companies"  and 
eveiy  sort  of  agreement  we  could  think  of;  still  the  agreements  are 
departed  from. 

The  Chairman.  That  is,  every  sort  of  agreement  that  the  law  does 
not  prohibits 

Mr.  Johnson.  Yes;  you  might  put  it  that  way. 

The  Chairman.  I  meant  simply  to  ask  what  opinion  you  have  formed 
as  the  result  of  your  observation  and  reflection  and  your  intimate 
contact  with  these  questions  for  many  j^ears.  You  say  this  was  very 
undesirable  before  this  law  was  passed;  that  it  was  obnoxious  and 
distasteful. 

Mr.  Johnson.  And  more  so  now,  if  possible. 

The  Chairman.  And,  of  course,  more  so  now;  and  I  understand  that 
you  have  no  remedy  to  suggest  except  the  legalized  division  of  the 
business. 

Mr.  Johnson.  That  is  it,  exactly. 

The  Chairman.  Mr.  Trickett,  do  you  desire  to  ask  Mr.  Johnson 
any  questions  ? 

Mr.  Trickett.  Just  one,  Mr.  Chairman.  Mr,  Johnson,  in  your 
testimon}'  you  stated  in  your  judgment  the  demoralization  in  grain 
rates  was  the  result  of  certain  Arms  at  Kansas  City  bringing  pressure 
to  bear  upon  the  lines  for  concessions  in  the  rates,  naming  the  difierent 
gateways  through  which  they  handled  their  business. 

Mr.  Johnson.  Did  I  say  in  Kansas  City? 

Mr.  Trickett.  Yes,  sir. 

Commissioner  Fifer.  No.  He  said  purchasers  from  these  different 
places. 

Mr.  Trickett.  I  thought  you  referred  to  Kansas  City  individually, 
and  I  wanted  to  correct  it. 

Mr.  Johnson.  No;  I  said  firms  working  through  Galveston,  New 
Orleans,  Norfolk,  Newport  News,  Mobile,  and  Chicago.  They  may 
be  firms  that  have  no  connection  with  Kansas  Cit}^  houses  whatever. 
I  say  those  are  the  firms  that  bring  the  pressure  upon  the  roads  to 
move  certain  lines  of  grain  by  the  roads  they  are  working  with. 

Mr.  Trickett.  You  spoke  of  the  division  of  traffic.  Do  you  think 
that  yourself  and  Mr.  Morton  could  decide  upon  what  portion  of  your 
grain  3'ou  would  be  willing  to  give  up  to  these  terminal  lines  under 
such  an  arrangement.  You  see,  now,  that  Mr.  Morton  says  that  he 
should  control  all  the  grain  produced  along  his  line  for  the  length  of 
his  rails — have  the  long  haul  for  all  grain  produced  on  his  line.  Would 
you  be  willing  by  a  division  of  traffic  to  give  up  a  portion  of  this 
traffic  ? 

Mr.  Johnson.  I  think  Mr.  Morton  meant  this:  That  he  felt  that  he 
was  entitled  to  the  long  haul  on  such  grain  as  was  properly  tributary 
to  his  i-ails  at  a  country  point.  Now,  he  didn't  mean  that  he  was 
entitled  to  all  the  grain  at  any  one  particular  point — if  it  is  a  point  at 
which  the  Rock  Island  and  Missouri  Pacific  would  be  competitors. 
Mr.  Morton  would  undoubtedly  be  satisfied  with  one-third  of  that 
grain,  but  having  secured  one-third  of  that  grain  at  that  point,  he  felt 
that  he  had  a  right  to  haul  that  to  the  end  of  his  rails,  either  to  the 
Gulf  or  to  Chicago. 

Mr.  Trickett.  Where  would  the  terminal  lines  come  in  under  that? 

Mr.  Johnson.  I  do  not  think  we  have  anything  to  do  with  that. 

Mr.  Trickett.  That  is  the  difiicultv  with  a  division  of  the  grain 
traffic. 
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Mr.  Johnson.  I  do  not  think  .so. 

Mr.  Trickett.  The  ^niin  lines  maintain  that  they  arc  entitled  to 
haul  the  g-rain  throuoh,  and  the  terniinai  lines  claim  a  portion  of  the 
grain  produced  west  of  the  Missouri  River. 

]Mr.  Johnson.  Tlie  lines  at  Kansas  City  claim,  as  I  understand,  that 
they  are  entitled  to  a  pai-t  of  the  grain  that  accumulates  at  Kansas  City, 
or,  in  fact,  all  the  gniin  that  accumulates  at  Kansas  City.  I  do  not  think 
they  have  any  claim  on  grain  back  in  the  country  where  their  rails  do 
not  reach. 

Mr.  Tkickett.  It  has  to  come  there  from  that  territory. 

Mr.  Johnson.  Why^ 

Mr.  Trickett.  Because  that  is  our  territory — tributary  territory. 

Mr.  Johnson.  Is  it  any  more  your  territory  than  it  is  St.  Joe's  ^ 

Mr.  Trickett.  St.  Joe  is  not  a  grain  market. 

Mr.  Johnson.  Or  any  more  yours  than  Trenton,  Mo? 

Mr.  Tkickett.   Yes,  sir. 

Mr.  Johnson.   Why? 

Mr.  Trickett.  Because  shipments  from  Trenton  to  Kansas  City 
would  involve  a  I)ack  haul.  Kansas  City  is  an  established  grain  market 
and  storage  point. 

Mr.  Johnson.  Why? 

Mr.  Trickett.  Because  of  its  geographical  location  and  its  facilities 
for  handling  grain. 

Mr.  Johnson.  No  more  so  than  Wichita,  Kans. ,  is  an  established 
grain  market.  It  is  because  of  cut  rates  which  prevail  from  Kansas 
City  east  that  have  made  the  market,  and  nothing  else. 

Mr.  Trickett.  We  had  a  grain  market  prior  to  1888,  when  there 
were  no  cut  rates? 

Mr.  Johnson.  Rates  have  been  cut  from  Kansas  City  on  grain  from 
a  time  before  3'ou  were  born.  I  have  been  in  the  business  eighteen 
years,  and  there  has  not  been  any  time  in  eighteen  j^ears  when  grain 
rates  were  not  cut  out  of  Kansas  City.  I  am  making  this  statement 
under  oath.  In  nn^  opinion  there  is  no  reason  why  a  car  of  grain 
should  stop  anywhere,  at  any  point,  between  the  point  at  which  it  is 
loaded  and  the  point  of  destination,  either  by  water  or  by  rail.  If  it 
is  export  grain,  it  can  be  carried  to  the  Gulf  without  stoppage.  It 
should  be  carried  to  Chicago  if  a  water  shipment,  or  it  should  be  car- 
ried through  to  the  Atlantic  seaboard.  Eveiy  time  you  stop  it  you 
add  a  charge  to  the  producer — somebody  said,  here,  to  the  consumer, 
1)ut  I  believe  it  all  goes  on  the  producer,  because  all  these  things  are 
considered  when  the  price  is  fixed  that  is  to  1)e  paid  to  the  producer. 

Mr.  Trickett.  Just  as  long  as  you  maintain,  if  you  do  maintain, 
that  Kansas  City  is  not  entitled  to  a  good  share  of  the  grain  ])roduced 
in  the  territoi-y  tributary  to  it,  the  rates  on  grain  will  be  demoralized 
and  very  badly  demoralized. 

Mr.  Johnson.  That  is  where  you  are  mistaken.  You  can  bring 
al)out  a  firm  condition  of  grain  rates  from  points  west  of  the  Missouri 
River  Avhen  you  eliminate  all  points  at  which  there  are 

Commissioner  Clements.  You  said  that  you  thought  that  legalized 
division  of  business  would  cure  this  demoralization. 

Mr.  Johnson.  Very  largely  so.  That  division  nuist  be  fixed  l)y 
contract  by  which  we  can  go  into  court  and  enforce  it. 

Connnissioner  ('le.ments.  Well,  l)y  that  you  mean  what  is  cijuiva- 
liMit  to  pooling,  I  suppose,  either  the  business  oi-  its  proceeds  or  earn- 
ings. 
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Mr.  Johnson.  Ye.s,  sir. 

Commissioner  Clements.  You  have  just  said  that  rates  were  demor- 
alized for  eighteen  years  since  you  have  been  in  the  business  and  before 
there  was  any  interstate  commerce  law  to  prohibit  pooling.  Do  you 
think  it  would  be  strengthened  and  made  to  accomplish  more  now  if  it 
were  legalized  and  made  enforceable  than  it  was  before  it  was  prohib- 
ited b}'  law '. 

Mr.  JoHxsoN.  Yes,  sir;  because  at  the  time  before  it  was  prohibited 
when  we  had  pools  they  were  not  what  we  might  say  were  legal  pools. 
We  could  not  enforce  them.  They  were  only  agreements  of  good  faith, 
and  if  a  company  declined  to  pay  its  balance  there  was  no  wav  to  col- 
lect it.  So  the  pool  of  that  day  would  not  have  the  strength  of  a  pool 
established  l)v  law. 

Commissioner  Clements.  Enforceable  by  the  parties;  that  is  what 
3^ou  mean  ^ 

Mr.  Johnson.   Yes,  sir. 

Commissioner  Clements.  So  that  when  vou  make  the  contract  for 
a  division  of  business  or  earnings  you  should  not  only  be  permitted  to 
do  so,  but  you  should  be  able  to  invoke  the  power  of  the  courts  and 
decrees  of  the  courts  to  carry  it  out  and  hold  the  parties  to  it!; 

Mr.  Johnson.  Yes,  sir. 

Commissioner  Clements.  That  is  what  3'ou  speak  of  now  as  a  remedy 
for  this  situation  ? 

Mr.  Johnson.  Yes,  sir. 

Commissioner  Clements.  Now,  })ut  that  would  be  done  by  elimi- 
nating this  competition,  would  it  not. 

Mr.  Johnson.  1  do  not  think  so.  There  would  still  be  the  competi- 
tion of  the  different  markets. 

Commissioner  Clements.  If  it  did  not  take  away  the  competition  of 
railroads  which  has  reduced  rates,  how"  would  it  help  you? 

Mr.  Johnson.  How  is  that? 

Coumiissioner  Clements.  If  it  did  not  take  awav  the  competition 
of  the  railroads  to  the  extent  that  the  pool  agreement  did — if  it  didn't 
effect  the  diminution  of  competition,  how  would  it  help  you  about 
rates?  Has  not  competition  brought  about  this  condition  of  things — 
reduced  rates? 

Mr.  Johnson.  Well,  unbridled  competition  reduces  rates,  but  regu- 
lated competition  ought  to  preserve  rates,  ought  it  not? 

'  Commissioner  Clements.  That  is  what  I  would  suppose — that  it 
would  prevent  their  reduction. 

Mr.  fFoHNSON.  That  is  our  opinion. 

Commissioner  Clements.  That  is  what  I  wanted  to  get — your  opin- 
ion about  unl)ridled  competition.  I  guess  it  has  not  been  wholly  un- 
bridled, l)ecause  vou  have  had  agreements  from  time  to  time  about 
W'hat  rates  you  would  put  in,  and  as  to  changes  and  so  on;  but  it  would 
tend  to  stop  the  reductions,  would  it  not? 

Mr.  Johnson.  I  think  so. 

Commissioner  Clements.  Do  you  think  they  would  live  up  to  the 
published  rates? 

Mr.  Johnson.  I  do  not  think  there  is  any  doubt  but  w^hat  we  could 
live  up  to  them  under  a  legalized  pool,  and,  if  you  wish,  under  the. 
supervision  of  the  Commission. 

Commissioner  Clements.  Do  j^ou  think  this  rate  is  an  unduly  high 
rate  that  you  have  had  published  all  these  years? 
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Mr.  Johnson.  I  do  not.  It  is  less  than  one-half  cent  a  ton  a  mile, 
and  I  think  for  that  traffic  it  is  a  low  rate  in  fact. 

Commissioner  Clements.  Whatever  may  be  the  truth  of  it,  as  to 
whether  it  is  reasonable  or  unreasonable,  just  or  unjust,  your  theory 
is  that  instead  of  getting*)  and  7  cents  as  now,  under  a  pooling  arrange- 
ment you  would  be  able  to  get  12  cents  ^ 

Mr.  Johnson.  I  do  not  know  that  we  would  be  able  to  maintain  12 
cents.  I  mean  by  that,  that  we  might  start  in  at  a  12-cent  rate  and  it 
might  be  shown  to  those  having  supervision  of  a  pool  that  that  rate 
was  too  high;  that  is,  that  the  railroad  companies  could  well  afford  to 
make  a  lower  rate  in  order  to  increase  the  movement  or  increase  the 
production,  or  something  of  that  kind;  and  having  been  shown  that  it 
was  too  high,  it  could  be  reduced  from  time  to  time  as  might  be  thought 
necessary. 

Commissioner  Clements.  But  to  the  extent  that  the  pool  helps  you 
to  maintain  the  published  rates,  to  the  same  extent  it  would  enable 
you  to  keep  up  the  published  rate  by  the  elimination  of  competition, 
would  it  not? 

Mr.  Johnson.  Well,  it  is  my  experience  that  if  your  rates  are  too 
high,  you  very  soon  tind  it  out.     It  reflects  on  the  movement. 

Commissioner  Clements.  If  it  becomes  prohibitory,  of  course,  or 
prohibits  the  movement. 

Mr.  Johnson.  You  have  to  make  your  rates  in  line  with  conditions 
necessary'  to  move  the  traffic. 

Commissioner  Clements.  But  there  is  quite  a  difference,  I  suppose, 
in  respect  to  a  great  many  different  articles  of  freight  between  the 
highest  rate  upon  which  they  will  move  fairly  well  and  what  would 
be  a  reasonable  rate  judged  by  the  cost  of  service — the  value  of  serv- 
ice— and  what  the  carriers  can  afford  to  do  it  for. 

Commissioner  Yeomans.  In  your  judgment,  Mr.  Johnson,  is  there 
any  necessity  for  an  elevator  between  the  point  of  shipment  and  where 
it  is  transferred  from  the  rail  to  the  water,  on  export  grain '( 

Mr.  Johnson.  In  my  opinion  there  is  no  necessity  for  an  elevator 
for  storage  purposes  and  for  the  purpose  of  establishing  a  market.  It 
may  be  necessary  for  a  road  to  have  an  elevator  at  its  terminus, 
although  it  may  not  be  the  terminus  of  the  shipment.  I  will  explain 
in  detail.  We  have  an  elevator  at  Fort  Worth.  Our  rails  run  from 
Kansas  points  to  Fort  Worth.  There  we  connect  with  practically  all 
lines  for  Galveston — live  different  lines  leading  from  Fort  Woi'th  to 
Galveston.  W^e  are  in  the  grain  trade  from  Kansas  to  (Jalvestoii,  l)ut 
we  do  not  reach 

Conmiissioncr  Yeomans.   But  you  do  not  go  to  (lalveston? 

Mr.  Johnson.   We  do  not  go  to  Galvf^ston. 

Connnissioner  Yeomans.  If  vou  did,  would  vou  nc(>d  anv  cUnator 
at  Fort  Worth  ?  ^ 

Mr.  floiiNsoN.  We  And  it  necessary  to  have  an  elevator  at  Fort 
Worth  to  tiansfcr  the  grain.  If  we  allowed  the  cars  to  go  to  those 
connections,  they  would  I'un  them  down  to  Gahcston.  and,  in  our 
exyjiu-ience  at  least,  uidoad  thcMu  and  put  them  into  their  local  traffic. 
The  result  is  that  we  are  very  soon  without  cars  for  our  grain  frade, 
and  so  we  arranged  with  parties  to  build  an  elevator  at  Fort  Worth  to 
transfer  our  grain.  There  is  no  market  at  Fort  ^^'()rth.  The  grain 
simply  goes  into  the  elevator  and  out  again  as  the  connection  furnishes 
cars  for  the  transfer.     For  that  service  we  allow  $3  a  car  transfer. 
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Commissioner  Fifer.  You  do  that  to  keep  j-our  own  cars  on  j^our 
own  tracks? 

Mr.  Johnson.  We  do  that  to  keep  our  own  cars  on  our  own  tracks. 

Commissioner  Clements.  You  are  in  the  same  situation  tliat  Mr. 
Munroe  says  he  is  in  on  the  Union  Pacitic  at  Kansas  Cit3\ 

Mr.  Johnson.  Yes,  sir;  to  a  large  extent;  but  Mr.  Munroe's  grain 
is  taken  into  Kansas  City  by  a  market  bidding  for  it.  Our  grain  does 
not  go  into  Fort  Worth  by  a  market  bidding  for  it. 

The  Chairman.  But  in  both  cases  it  is  a  question  of  transferring 
the  grain  from  ^^our  own  equipment  to  that  of  some  connecting  line, 
rather  than  letting  the  equipment  go  off  of  your  own  rails? 

Mr.  Johnson.   Yes,  sir. 

Commissioner  Yeomans.  If  your  line  extended  to  Galveston,  you 
would  not  need  any  elevator  at  Fort  Worth? 

Mr.  Johnson.  No,  sir. 

Commissioner  Yeomans.  You  would  be  situated  then  as  you  are 
now  in  Kansas  City? 

Mr.  Johnson.  Yes,  sir.  If  we  extended  to  Galveston,  we  would 
not  require  an  elevator. 

The  Chairman.  Is  there  an3'thing  further,  Mr.  Trickett? 

Mr.  Tricket.  One  question:  How  about  a  season,  Mr.  Johnson, 
when  the  quality  of  wheat  is  inferior?  You  know  there  is  scarcely  a 
season  passes  when  the  grade  of  Kansas  wheat  will  pass  muster  for  all 
purposes,  and  in  these  cases  we  are  required,  or  somebod}"  is  required, 
to  secure  grain  from  other  localities  and  blend  it  with  this  Kansas 
grain  to  bring  it  up  to  a  certain  grade?  Where  can  that  be  done 
unless  near  the  point  of  production  ? 

Mr.  Johnson.  Don't  you  think  at  the  elevators  on  the  seaboard? 

Mr.  Trickett.  No,  sir. 

Mr.  Johnson.  Why  not? 

Mr.  Trickett.  Because  you  can  not  verj"  well  approximate  the 
amount  of  certain  grades  of  wheat  that  j^ou  will  require  in  blending. 
No  other  market  can  blend  wheat  like  Kansas  City. 

Mr.  Johnson.  I  guess  that  is  true. 

Mr.  Trickett.  When  there  is  an  otf-grade  of  wheat  in  the  State  of 
Kansas,  we  never  have  an}"  trouble  in  handling  the  business. 

Mr.  Johnson.  That  is  not  required  at  Omaha,  and  it  is  not  required 
at  St.  Joe.  Our  business  comes  right  straight  through  St.  Joe  to 
Chicago.     There  is  no  stopping  at  St.  Joe  to  blend. 

Mr.  Trickett.  St.  Joe  has  not  the  facilities. 

Mr.  Johnson.  Why  should  not  the  conditions  require  the  facilities? 
On  your  statement,  there  is  a  necessity  to  have  a  blending  point. 

Mr.  Trickett.  AVe  get  a  large  portion  of  the  grain  in  a  bad  year  off 
the  Rock  Island  road,  the  same  as  the  others. 

Mr.  Johnson.  1  have  been  led  to  believe  that  you  have  stated  to 
somebody  that  you  did  not  get  a  large  share  of  the  grain  off'  the  Rock 
Island,  but  that  Counselman  dragged  it  to  Chicago. 

Mr.  Trickett.  No,  sir;  I  say 

The  Chairman.  Never  mind  your  statements,  Mr.  Trickett.  If  you 
want  to  ask  any  questions  you  may  do  so. 

Mr.  Trickett.  That  is  the  only  question  that  I  wanted  to  ask — as 
to  blending  wheat. 

Mr.  Johnson.  I  do  not  think  it  is  necessary  to  have  an  intermediate 
point  for  the  purpose  of  mixing  wheat.       I  think  we  have  demon- 
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strated  that  from  the  fact  that  we  move  the  \nrge  proportion  of  the 
wheat  crop  to  Chicago  without  stopping-  at  St.  Joe  to  mix,  and  that 
we  move  the  hirg-e  bulk  of  our  Kansas  wheat  to  Galveston  without 
stopping  anywhere  to  mix. 

The  Chairman.  Do  you  desire,  Mr.  Johnson,  on  your  own  account, 
to  make  any  further  statement  or  explanation  i 

Mr.  Johnson.  I  believe  not. 

The  Chairman.  Then  you  are  excused,  and  we  will  take  an  adjourn- 
ment. 

The  Commission  thereupon  (at  1.30  p.  m.)  adjourned. 
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HEARLNGS  BEFORE  THE  COMMITTEE  OiN  INTERSTATE  AND  FOR- 
EIGN COMMERCE  OF  THE  HOUSE  OF  REPRESENTATIVES  ON 
THE  PROPOSED  ENLARGEMENT  OF  THE  POWERS  OF  THE 
INTERSTATE  COMMERCE  COMMISSION. 


Friday,  December  5,  IdOIt,. 
The  eonimittee  met  at  11  oVIock  a.  m.,  Hon.  W.  P,  Hepbani  in  the 
chair. 

STATEMENT  OF  MR.  E.  P.  BACON. 

Mr.  Bacon.  Mr.  Chairman  and  gentlemen  of  the  committee 

The  Chairman.  Mr.  Bacon. 

Mr.  Bacon.  I  appear  before  you  in  behalf  of  the  commercial  organ- 
izations of  the  country  representing  various  branches  of  trade  and  of 
industry,  to  the  number  of  424,  of  the  committee  repi'esenting  which 
I  have  the  honor  to  be  chairman,  for  the  purpose  of  urging  that  the 
legislation  which  has  been  before  Congress  for  so  long  a  time,  the 
amendment  of  the  interstate-commerce  act  for  the  purpose  of  giving 
it  effectiveness  by  enlarging  the  powers  of  the  Interstate  Commerce 
Commission,  be  expedited  to  the  utmost  possible  extent.  The  legisla- 
tion has  now  been  before  Congress  for  live  years,  having  first  come 
through  the  bill  known  as  the  Cullom  lull,  which  was  introduced  in 
December,  lcS99,  and  failed  of  passage.  That  was  a  Senate  bill  and 
was  reported  to  the  Senate  adversely  by  a  majority  of  1,  and  failed 
of  action  in  that  Congress.  In  the  next  C-ongress  the  committee  which 
I  represent  secured  the  introduction  of  a  modified  bill. 

1  will  say  in  the  first  place  that  this  conunittee  advocated  the  passage 
of  the  Cullom  bill  during  that  Congress,  but  in  the  next  session  a 
modified  bill  was  presented,  in  view  of  the  fact  that  a  number  of  the 
provisions  of  the  Cullom  bill  were  seriously  objected  to  by  one  and 
another. 

The  Chairman.  Let  me  interrupt  you.  The  bill  that  you  referred 
to  as  the  C'uUom  bill  was  the  one  that  contained  the  provision  author- 
izing pooling? 

Mr.  Bacon.  That  did  not  contain  any  pi-oxision  authorizing  pooling. 
I  will  come,  very  shortly,  to  the  bill  that  did  contain  that.  The 
bill  that  succeeded  that,  which  was  advocated  hy  this  committee,  was 
known  as  the  Nelson-Corliss  hill,  and  it  contained  less  than  half  of  the 
provisions  ]>i-eviously  contained. 

Mr.  liicuAKDsoN.  The  Nelson-Corliss  h\\\'. 

Mr.  Bacon.  The  Nelson-Corliss  bill,  introduced  in  the  Senate  b}' 
Senator  Nelson  and  by  Mr.  C-orliss  in  th(^  House,  he  being  a  member 
of  this  committee  at  tliat  time.  That  contained  less  than  half  of  the  pro- 
visions contained  in  th(^  other.      At  the  same  time  the  Elkins  hill  was 
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introduced  in  the  Senate.  That  was  in  1901,  the  lirst  session  of  the 
Fifty-seventh  Congress,  that  bill  having-  been  prepared  directly  and 
drawn  personally  by  the  general  counsel  of  the  Pennsylvania  Railroad, 
Mr.  Logan,  who  is  now  dead.  That  bill,  together  with  the  Nelson- 
Corliss  bill,  was  before  the  Senate  at  the  same  time,  and  a  duplicate 
of  that  bill  was  subsequently  introduced  in  the  House  in  the  latter  part 
of  the  same  session  of  Congress.  That  bill  contained  a  pooling  clause, 
and  it  was  l)efore  the  Senate  during  that  Congress,  and  the  tinal  result 
was  that  simply  one  section  of  that  bill  was  reported,  with  some  modi- 
fication, which  was  passed,  and  which  is  known  as  the  Elkinsact,  which 
provided  extreme  penalties  for  the  violation  of  the  prohibitions  of  the 
interstate-commerce  act  against  individual  discriminations. 

Mr.  EscH.   What  kind  of  discriminations? 

Mr.  Bacon.  Individual  discriminations — discriminations  between  in- 
dividuals and  corporations.  But  it  had  no  bearing  whatever  upon  dis- 
criminations l)etween  localities  or  between  ditferent  descriptions  of 
traffic.  That  portion  of  the  bill  was  passed  and  has  been  productive 
of  immense  good.  It  has  ])een  surprising,  in  fact,  to  me  to  what  an 
extent  that  bill  has  been  complied  with  by  the  transportation  compa- 
nies, and  in  fact  our  committee  has  been  unable  to  trace  any  ^■iolation 
of  that  bill  of  any  consequence.  There  have  been  some  devices  for 
defeating  it  by  the  establishment  of  side  tracks,  which  are  called  rail- 
roads, so  that  on  a  division  with  the  railroads  the}'  get  an  undue  pro- 
portion, and  by  that  means  obtaining  personal  discriminations,  personal 
favors,  and  personal  advantages.  But  the  Commission,  after  hearing 
some  cases  in  that  direction,  have  alread}'  taken  steps  to  prevent  that 
evasion  of  the  law. 

In  the  present  Congress,  the  first  session  of  the  present  Congress, 
our  committee  secured  the  introduction  of  a  bill  based  upon  the  Elkins 
bill.  The  Elkins  bill,  I  will  say,  in  addition  to  having  been  framed 
by  the  general  counsel  of  the  Pennsylvania  Railroad,  was  amended  at 
the  suggestion  of  our  committee  by  the  counsel  and  the  amendment 
approved  by  President  Cassatt,  and  our  committee  then  adopted  it  as 
a  substitute  for  the  Nelson-Corliss  bill  and  joined  with  the  railwavs  to 
secure  its  passage.  But  on  the  failure  of  that  l)ill  our  committee  in 
the  next  Congress — that  is,  the  first  session  of  the  present  Congre'^s — 
secured  the  introduction  of  what  is  known  as  the  Quarles-Cooper  bill. 
It  is  simply  a  redraft  of  the  revised  Elkins  bill,  revised  as  I  have 
described,  and  eliminating  the  pooling  section.  That  bill  contains  a 
pooling  section,  drawn  with  great  care,  putting  all  rates  fixed  by  pools 
or  tlie  Traffic  Association  under  the  direct  supervision  of  the  Interstate 
Commerce  Commission.  But  the  commercial  organizations  of  the 
countr}'  almost  unanimously  disapproved  of  pooling.  Very  few  of 
them  favored  it  and  others  favored  the  establistiment  of  traffic  associ- 
ations without,  however,  the  pooling  provision.  But  a  great  major- 
ity, probably  nine-tenths — more  than  that,  in  fact — are  opposed  to 
pooling,  and  are  opposed  to  the  application  of  pooling  in  any  form, 
even  in  the  form  of  traffic  associations.  Consequently  that  was  con- 
sidered in  redrawing  the  bill  and  presenting  it  in  its  present  form. 

That  is  one  of  the  bills  now  before  this  committee.  Extensive  hear- 
ings were  held  on  the  Nelson-Corliss  bill  in  Api'il,  1902,  this  conmiit- 
tee  devoting  some  two  or  three  months  to  its  consideration,  the  com- 
mercial organization  side  of  it  having  been  presented  in  about  three 
weeks,  during  the  month  of  April,  and  hearings  held  open  for  nearly 
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two  inonth.s  for  the  railway  side  to  ])reseiit  their  views  in  relation  to 
it.  The  best  talent.  prol)al)ly,  of  the  railway  systems  of  the  country 
appeared  h(^foi'e  this  committee  and  presented  th(Mr  objections  to  the 
bill,  through  Mr.  Hines,  counsel  for  the  Louisville  and  Nashville  Rail- 
road; Mr.  Grover,  counsel  for  the  Great  Northern;  Mr.  BIythe,  coun- 
sel for  the  Chicao'o,  Burling-ton  and  Quincy.  and  Mr.  Bird,  who  was 
vice  president  and  traffic  manager  of  the  Chicago,  Milwaukee  and  St. 
Paul  Kaihvav.  and  appeared  in  behalf  of  the  Northwestern  roads  in 
general.  So  that  the  subject  appears  to  have  been  exhaustively  pre- 
sented before  the  committee  on  both  sides. 

The  committee  which  1  represent  does  not  desire  to  pi-esent  anything 
further  in  the  case  on  its  side  1)ut  desires,  on  the  other  hand,  that  the 
bill  be  expedited  to  the  utmost  possible  extent  and  holds  that  any 
further  hearings,  in  its  judgment,  are  wholly  unnecessary  on  either 
side.  However,  we  do  not  assume  to  dictate  to  the  committee  as  to 
whether  the}'  are  satisfied  with  the  hearings  or  not.  But  so  far  as  we 
are  concerned  we  waive  any  claim  to  further  hearings  and  desire  to 
aid  in  every  way  in  expediting  the  legislation.  We  feel  that  the  sub- 
ject has  been  so  long  before  Congress  and  we  have  expended  so  much 
time  in  the  advocacy  of  it  and  in  the  solution  of  the  question,  before 
Congress  and  l)efore  the  committees  of  Congress  and  l)efore  the  public, 
that  it  is  time  we  reached  some  definite  result;  either  that  the  matter 
should  be  disposed  of  by  dropping  it  or  that  it  be  pushed  to  a  successful 
issue.     That  is  all,  gentlemen,  that  I  wish  to  otter  this  morning. 

Mr.  CusHMAN.  What  is  the  name  of  this  organization  that  you  rep- 
resent? 

Mr.  Bacon.  It  is  the  interstate-commerce  law  convention. 

Mr.  CusHMAN.   When  was  it  organized^ 

Mr.  Bacon.  The  first  convention  was  held  in  November.  1900,  and 
a  second  convention  in  last  Octoljer.  The  first  convention  appointed 
an  executive  committee,  of  which  I  had  the  honor  to  he  chairman,  and 
that  committee  proceeded  under  the  general  instructions  of  that  con- 
vention during  the  interval  between  that  and  the  second  convention,  a 
period  of  nearly  four  years,  and  at  the  second  convention  the  execu- 
tive committee  that  had  previously  represented  the  organization  was 
reappointed,  with  the  exception  of  some  of  the  members,  who  were 
excused  or  were  dropped,  and  some  new  members  appointed. 

Mr.  CusHMAN.  Will  vou  state,  in  a  general  wav.  what  the  general 
purposes  of  the  organization  are^ 

Mr.  Bacon.  The  sole  purposes  of  the  organization — it  is  hardly 
proper  to  call  it  an  organization,  because  it  was  merely  a  convention 
of  representatives  or  delegates  from  the  various  commercial  organiza- 
tions of  the  counti'v.  The  first  one  held  at  St.  Louis  in  November, 
1900,  consisted  of  delegates  from  only  41  commercial  organizations. 

Mr.  CusHMAN.  What  are  the  purposes  of  the  organization,  primaril}^, 
that  you  r(^present  ? 

Mr.  Bacon.  The  purposes  of  the  commercial  organizations  or  of  this 
interstate-commerce  law  organization. 

Mr.  CusHMAN.  The  ])ur|)oses  of  the  convention. 

Mr.  Bacon.  The  i)urpos('  of  that  convention  was  to  secui-e  the  amend- 
ment of  the  intei'state  commerce  act  for  th(^  ])ui-pos('  of  giving  it  greater 
effectiveness,  by  means  of  enlarging  tlu^  jjowers  of  (he  Interstate  Com- 
merce Commission. 

Mr.  Cushman.  How  manv  conventions  have  vou  held? 
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Mr.  Bacon.  Onl}'  two  conventions;  one  in  1900  and  one  in  1904. 

Mr.  CusHMAN.  How  many  attended  the  first  convention? 

Mr.  Bacon.  1  think  the  number  present  at  the  first  convention  was 
about  seventy,  representing  about  fort}'  or  forty-one  commercial  organi- 
zations. 

Mr.  CusHMAN.  And  how  man}^  were  present  at  the  second  conven- 
tion ? 

Mr.  Bacon.  At  the  second  convention  there  were  present  30H,  rep- 
resenting 170  commercial  organizations.  In  the  meantime,  there  has 
been  correspondence  going  on  on  the  part  of  this  committee,  which 
was  appointed  by  the  first  convention,  with  all  the  various  commercial 
organizations  of  the  countr}',  presenting  the  matter  for  their  consid- 
eration, and  one  after  another  has  joined  in  the  movement  by  the  pas- 
sage of  resolutions  favoring  the  proposed  legislation  and  urging  their 
representatives  in  Congress  to  advocate  it. 

Mr.  CusHMAN.  Now,  does  the  work  of  your  convention,  or  your 
delegates,  your  organization,  consist  chiefly  in  presenting  the  views  of 
commercial  organizations  that  arc  sent  to  \'Ou? 

Mr.  Bacon.  That  is  it,  exactly;  yes,  sir.  The  commercial  organiza- 
tions act  through  this  committee. 

Mr.  CusHMAN.  Is  a  part  of  the  work  of  your  committee  to  help 
create  sentiment  in  favor  of  this  legislation? 

Mr.  Bacon.  It  might,  perhaps,  be  so  regarded.  The  effort  has  been 
to  ascertain  the  sentiment  of  commercial  organizations,  and  to  suggest 
that  such  of  them  as  favored  this  legislation  join  in  the  ejffort  to  pro- 
mote it. 

Mr.  Cushman.  I  receive  a  good  deal  of  literature  in  my  mail,  from 
various  organizations — independent  organizations — which  seems  to 
have  emanated  from  one  source.  It  does  not  seem  to  be  always  an 
independent  expression  of  the  views  of  the  difl^erent  people,  but  the 
signatures  seem  to  be  aflixed  to  something  that  has  been  presented  to 
them  for  signature. 

Mr.  Bacon.  This  conunittee  has  not  issued  anything  of  that  charac- 
ter. It  has  suggested  to  the  commercial  organizations  with  which  it 
has  had  correspondence  that  if  they  desire  this  legislation  they  should 
take  the  matter  up  in  their  own  way  with  their  respective  Represen- 
tatives in  Congress,  and  that  has  been'  done  to  a  very  large  extent. 

Mr.  Cl'SHjvian.  You  are  aware,  are  you  not,  that  there  are  a  number 
of  new  members  on  this  committee  who  have  never  been  present  when 
this  subject  has  been  on  for  hearing  before  this  couuiiittee? 

Mr.  Bacon.  I  am  aware  of  that;  yes,  sir,  I  understand  that  there 
are  seven  new  members. 

Mr.  P^scH.  Does  this  organization  represent  all  parts  of  the  coun- 
try, geographically  speaking? 

Mr.  Bacon.  They  represent  every  part  of  the  country.  They  rep- 
resent organizations  located  in  -14  difterent  States  and  Territories, 
covering  all  l)ranches  of  trade.  There  is  not  any  one  branch  that 
seems  to  be  any  more  interested  in  it  than  another.  It  originated  with 
the  milling  interests  six  years  ago,  through  the  National  Millers'  Asso- 
ciation, and  it  was  followed  in  the  first  place  by  a  convention  that  was 
held  at  Chicago  in  1899  by  representatives  of  national  commercial 
organizations  who  indorsed  the  CuUom  bill  and  recommended  its  pass- 
age to  Congress,  and  that  convention  was  followed  b}'  the  first  inter- 
state commerce  law  convention  in  the  following  year. 
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Mr.  EscH.  Are  these  constituent  bodies  confined  to  shippers  and 
manufacturers,  or  have  3'ou  also  bodies  which  represent  consumers 
and  the  consuming  class,  which  ultimate!}^  pay  the  tax^ 

Mr.  Bacox.  These  organizations  represent  either  mercantih>  bodies 
or  manufacturing  ])odies,  these  bodies  representing  manufacturing- 
organizations,  but  at  the  same  time  the  State  granges  of  several  of  the 
States  have  taken  independent  action  in  relation  to  it,  and  have  added 
their  influence  in  the  eliort  to  secure  the  legislation;  but  our  organi- 
zation represents  solel}'  the  commercial  interests — mercantile  manufac- 
turing interests. 

Mr.  Richardson.  Have  you  not  also  brought  under  your  organiza- 
tion a  number  of  what  are  commonly  known  as  chambers  of  commerce? 

Mr.  Bacon.  Yes,  sir;  those  are  classified  among  conmiercial  organi- 
zations. 

Mr.  Richardson.  And  they  represent  farmers  and  merchants,  and 
so  you  have  all  those  kinds  of  men  as  members  :f 

Mr.  Bacon.  The\'  generally  represent  onh'  business  men.  In  some 
instances  the  chambers  of  commerce  do  represent  professional  men. 

Mr.  Richardson.  They  are  from  mercantile  bodies,  but  they  repre- 
sent not  only  merchants,  but  they  bring  all  classes  of  people  together. 

Mr.  Bacon.  To  some  extent;  but  they  consist  principally  of  mer- 
chants and  manufacturers.  The  State  grangers'  association,  the 
Patrons  of  Husbandry,  you  understand,  of  course,  is  a  purely  agri- 
cultural organization  representing  farmers.  They  constitute  a  mem- 
bership, I  am  informed,  of  about  .500,(100,  and  they  have  for  years, 
from  year  to  3^ear,  taken  action  urging  this  legislation. 

Mr.  Richardson.  You  do  not  pretend  to  say  that  all  those  other 
classes  of  people  are  not  as  much  interested  in  the  question  of  unjust 
freights  { 

Mr.  Bacon.  I  do  not  say  they  are  not  just  as  much  intei'ested.  In 
fact,  I  believe  the  consumers  are  more  interested  than  any  other  class 
of  people.  And  producers,  also.  They  are  directly  affected  by  the 
rate  of  freight  on  their  products  from  the  points  of  production.  The 
consumers,  of  course,  are  interested  in  all  that  they  consume,  and,  in 
fact,  commercial  organizations  are  only  indirectly  interested,  because 
what  they  pay  in  freight  is  passed  over  immediately  in  the  price  of 
their  goods  to  those  w^ho  use  the  goods,  or,  in  the  case  of  agricultural 
products,  is  taken  right  out  of  the  price  of  the  product  which  the 
farmer  offers  for  sale. 

Mr.  CusHMAN.  I  recently  received  in  my  mail  a  conununication  set- 
ting forth  that  some  number  of  people  and  institutions.  12  or  13,  I 
believe,  who  have  heretofore  approvinl  of  this  legislation,  now  with- 
drew from  your  organization  and  wished  their  names  to  be  stricken 
off  of  the  })etition.     Do  you  know  anything  about  that!! 

Mr.  Bacon.  There  is  only  one  case  that  has  come  to  my  knowledge, 
and  I  think  if  there  were  others  they  would  have  come  to  my  knowledge. 
That  was  in  reference  to  a  purely  private  organization,  and  not  in  relation 
to  a  connnercial  oi-ganizaf  ion  at  all.  A  pu))lisliing  organization  in  New 
York  was  engaged  in  i)ublishinga  joui-nahMititlcd  "  Freight,'"'  a  monthly 
journal.  In  obtaining  subscri{)ti()ns  to  their  journal  they  used  the  name 
of  the  Merchants'  Association  of  New  Yorkas  iia\ing  iudoi-sinl  this  legis- 
lation, as  was  the  ease.  They  wen*  among  tlH>  first  who  advocated  the 
legislation,  and  among  th(!  most  active.  The  oflicers  of  the  association 
objected  to  that  private  organization  using  its  name  i  n  thei  r  solicitation  of 
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subscriptions,  and  very  properly ;  and  the  directors  of  that  organization, 
at  the  solicitation  of  the  president  of  one  of  the  railways  terminating' 
in  New  York,  wrote  to  tliis  publishing  company,  who,  in  connection 
with  obtaining  subscriptions  for  their  paper,  also  circulated  a  petition 
on  their  own  account,  and  without  the  knowledge  of  our  organization, 
for  this  legislation,  which  thej^  sent  around  the  country  together  with 
their  paper  for  signatures.  These  merchants  in  New  York,  who  had 
been  appealed  to  by  the  president  of  this  railwa3%  requested  the  pub- 
lishers of  this  paper  to  withdraw  their  signatures  from  the  petition 
they  had  signed.  That  petition  had  no  connection  with  this  association 
or  this  movement.  It  was  a  purely  private  matter,  and  that  effort  was 
undoubtedly  made  for  the  purpose  of  promoting  their  private  enter- 
prise. 

Mr.  CusHMAN.  Are  you  engaged  actively  in  any  kind  of  business  at 
this  time  that  does  large  shipping'^ 

Mr.  Bacon.  I  am  engaged  in  the  grain  business,  as  1  have  been  for 
forty  years,  in  the  city  of  Milwaukee,  in  the  receiving  of  grain  on 
commission.  I  am  not  a  shipper.  I  receive  grain  on  consignment 
and  sell  it  for  the  shippers,  returning  to  them  the  proceeds,  of  course. 
But  in  the  payment  of  freight  charges  on  that  business,  the  great 
injustice  of  freight  charges  attracted  my  attention,  and  naturally,  for 
my  interest,  with  those  with  whom  1  was  doing  business,  I  took  up  the 
subject,  endeavoring,  so  far  as  I  might  be  able  to  do  so,  to  produce  a 
rectification  of  these  difficulties  and  injuries. 

Mr.  Burke.  Who  issued  the  call  for  the  first  convention,  held  in 
1900? 

Mr.  Bacon.  The  call  for  that  convention  was  issued  by  the  execu- 
tive committee  of  the  previous  convention  that  I  spoke  of,  which  was 
held  in  1899,  of  the  national  commercial  organizations  of  the  country, 
which  was  termed  "The  League  of  National  Associations."  1  was 
chairman  of  the  executive  committee  of  that  organization. 

Mr.  Burke.  That  was  in  190(»? 

Mr.  Bacon.  That  was  in  1899. 

Mr.  Burke.  In  1899.  And  that  con^'ention  was  held  on  call  issued 
by  you? 

Mr.  Bacon.  That  convention  was  held  upon  call  issued  by  the 
National  Millers'  Association.  The  National  Millers'  Association  had 
been  at  work  for  a  year  or  two  endeavoring  to  secure  legislation, 
owing  to  the  discrimination  between  rates  on  wheat  and  flour. 

Mr.  Burke.  What  connection  had  you  with  that  association? 

Mr.  Bacon.  I  had  no  connection  with  that  association;  but  after 
working  for  a  year  or  two  alone  to  accomplish  it,  they  deemed  it  best 
to  secure  the  assistance,  if  possible,  of  other  national  organizations, 
theirs  being  also  a  national  organization.  So  they  called  a  convention 
at  Chicago,  which  was  held  in  November,  1899,  at  which  the  Cullom 
bill  was  taken  under  consideration,  before  its  introduction,  and  was 
indorsed  by  that  convention;  and  it  appointed  an  executive  committee, 
of  which  I  was  made  chairman,  to  press  the  legislation.  And  Mr.  Barry, 
who  is  here  at  my  side,  was  the  secretary  of  that  convention.  He  was 
previously  secretary  of  the  National  Millers'  Association,  and  this 
convention  held  in  Chicago  in  1899  was  followed  by  the  convention 
held  in  St.  Louis  in  1900,  and  that  convention  was  called  by  the  execu- 
tive committee  of  the  previous  organization;  that  is,  the  League  of 
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National  Associations,  and  that  association  went  out  of  existence  when 
this  tirst  St.  Ijouis  convention  was  held:  that  is,  it  was  superseded. 

The  St.  Louis  convention  comprised  local  and  State  organizations  as 
well  as  natiohal.  which  it  was  deemed  necessarv  to  take  in  for  the  pur- 
pose of  making-  this  demand  for  legislation  more  general. 

]\lr.  Burke.  Have  you  ever  had  any  connection  yourself  with  any 
railway  company,  in  any  capacity;  and  if  so.  when^ 

Mr.  Bacon.  Yes,  sir.  The  first  fourteen  years  of  my  business  life 
was  spent  in  railroad  service. 

Mr.  CusHMAN.  How  many  years? 

Mr.  Bacon.  Fourteen  years.  1  commenced  my  business  career  very 
early.  At  IT  I  obtained  a  position  in  a  railway  ofHce,  and  remained 
in  the  railway  service  for  fourteen  years,  and  then  went  into  business 
for  myself.  During  that  railway  service  I  occupied  various  positions. 
During  the  last  nine  years  of  that  service  I  was  in  the  positions,  suc- 
cessiveh".  of  general  freight  agent,  auditor,  and  general  ticket  agent  of 
what  was  then  the  Milwaukee  and  Prairie  du  Chien  Kailway,  now  a  part 
of  the  Chicago,  Milwaukee  and  St.  Paul,  and  it  was  probably  through 
that  experience  that  I  became  interested  in  these  matters.  I  also  took 
some  part  in  securing  the  passage  of  the  present  interstate  commerce 
act.  arising  from  that  interest.  I  was  appointed  one  of  the  committee 
of  the  National  Board  of  Trade  to  promote  the  passage  of  that  act. 

Mr.  BuKKE.  When  was  the  Elkins  bill  enacted '.  When  did  it  become 
a  law? 

Mr.  Bacon.  In  February,  1903. 

Mr.  Burke.  Do  I  understand  you  to  say  that  that  bill  was  prepared 
by  the  general  counsel  of  the  Pennsylvania  road? 

Mr.  Bacox.  Yes.  sir. 

Mr.  Burke.  And  subsequently  was  amended  l)v  some  provisions  that 
your  conmiittee  desired  in  the  bill? 

Mr.  Bacon.  Amended  by  the  counsel  of  the  Pennsylvania  Railroad 
at  the  request  of  our  committee. 

Mr.  Burke.  And  it  had  your  sanction  when  so  amended? 

Mr.  Bacon.  Y^es,  sir. 

Mr.  Burke.  And  it  passed  in  that  form? 

Mr.  Bacon.  It  did  not  pass  in  that  form.  As  I  remarked  a  w  hile  ago, 
the  only  portion  of  the  bill  that  w^as  passed  was  the  portion  prescrib- 
ing severe  penalties  for  the  violation  of  the  provision  against  individual 
discriminations,  which,  as  I  remarked,  has  been  very  eti'ective. 

Mr.  Burke.  Bttt  the  amendments  suggested  by  you  were  not  in  the 
bill  when  it  ])ecame  a  law.  or  those  to  which  you  subscribed? 

Mr.  Bacon.   No,  sir. 

Mr.  Mann.  The  oi'iginal  P^lkins  bill? 

Mr.  Bacon.  The  original  Elkins  bill  was  a  comprehensive  one,  but 
only  one  portion  of  that  bill  was  reported  and  was  enacted. 

Mr.  Richardson.  Relating  to  what? 

Mr.  Bacon.  Personal  discriminations. 

Mr.  Richardson.   Was  that  an  original  provision? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Lamar.  AVhat  penalty  did  it  imposed 

Mr.  Bacon.   A  penalt}'  of  $.5.0(10  line  for  each  violation. 

Mr.  Lamar.  That  was  applied  to  the  corporation  and  not  to  the 
agent  in  the  depots 
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Mr.  Bacon,  It  was  applied  to  the  corporation. 

Mr.  A  DAMSON.  That  provision  was  simply  taken  up  and  put  on  as  a 
rider  to  a  bill  that  went  through^ 

Mr.  Mann.  No;  that  was  a  separate  bill.  That  was  a  matter  that 
3^ou  had  been  agitating  for  years,  and  had  been  in  all  the  former  bills 
before  this  committee. 

]\Ir.  Bacon.  It  was. 

Mr.  Mann.  And  was  it  a  matter  that  the  general  counsel  of  the 
Penns3'lvania  Railroad  then  put  in  that  bill  I 

Mr.  Bacon.  It  was  a  part  of  that  bill. 

Mr.  Mann.  We  had  had  discussions  about  that  before  that  Congress 
convened.  It  was  in  all  these  bills  that  had  been  before  us,  practically 
all  the  same  thing. 

Mr.  Adamson.  Before  3  ou  arrived  at  that  Senator  Elkins  did  just 
bring  in  a  separate  provision,  and  it  went  through? 

Mr.  Bacon.  It  prescribed  the  penalty  of  $5,000  for  the  compan3^  for 
each  violation  of  the  law,  and  it  inflicted  the  penalty,  which  by  the 
interstate  commerce  act  was  put  upon  the  individuals,  upon  the  com- 
panies, which  had  the  eflect  of  opening  their  mouths  and  making  it 
possible  to  obtain  convictions  under  the  law. 

Mr.  Kiciiardson.  Have  3'ou  heard  of  any  proceedings  against  the 
railroads  in  the  matter  of  rebates? 

Mr.  Bacon.  I  have  not  heard  of  an3"  occasion  for  proceedings.  It 
has  been  so  generally'  observed  by  the  railwa3's  since  its  passage  that 
there  has  been  no  occas-ion  for  prosecution. 

Mr.  Richardson.  Rail  wa3^s  are  not  opposed  to  stopping  the  rebates: 

Mr.  Bacon.  Not  by  any  means.  It  is  quite  as  much  to  their  advan- 
tage to  stop  them  as  to  that  of  the  public. 

Mr.  Bl  HKE.  How  much  time  was  consumed  in  the  hearings  on  this 
bill  in  the  Fiftv-seventh  Congress? 

Mr.  Bacon.  The  hearings  were  conmienced  on  the  8th  of  April  and 
were  concluded  on  the  17th  of  June,  a  period  of  over  two  months. 

Mr.  Burke.  Now,  as  I  understand,  3^ou  waive  any  further  hearing? 

Mr.  Bacon.  An3^  further  presentation  of  our  side. 

Mr.  Burke.  And  you  expect  those  who  are  now  on  this  committee 
to  familiarize  themselves  with  the  subject  by  referring  to  the  reports 
of  those  hearings  ? 

Mr.  Bacon.  The3'  certainly  have  opportunit3'  of  doing  that.  We 
wish,  however,  in  case  of  any  additional  arguments  being  presented 
b3^  the  railwav  side,  to  have  an  opportunity  for  rebuttal.  That  will 
be  all  we  will  ask  for. 

In  referring  to  m3^  having  had  some  part  in  the  ]jassage  of  the  orig- 
inal interstate-commerce  act,  I  was  going  to  add  that  that  is  what  led 
me  to  give  a  good  deal  of  study  to  this  matter,  and  to  read  up  the  cases 
and  to  keep  close  observation  on  the  results  of  the  operation  of  the 
act,  and  also  on  the  court  proceedings  in  cases  of  appeals. 

The  Chairman.  Were  3"0u  at  that  time  in  favor  of  the  legislation 
that  was  enacted,  or  were  3^011  in  favor  of  the  other  series  of  proposi- 
tions that  were  contained  in  what  was  known  as  the  Reagan  bill? 

Mr.  Bacon.  I  favored  the  interstate-commerce  act  as  it  was  tinalh" 
reported  and  passed. 

The  Chairman.  Now,  did  3'ou  ever  hear,  during  all  of  that  conten- 
tion, or  in  an3"  of  the  speeches  that  were  ever  made  in  Congress,  any 
claim  made  that  that  gave  to  the  Interstate  Commerce  Commission  the 
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power  to  fix  a  rate,  and  is  there  to  your  knowledge  anywhere  in  the 
debates  or  anywhere  else  a  sentence  that  seems  to  maintain  that  posi- 
tion? 

Mr.  Bacox.  Mr.  Chairman,  the  fact  that  the  Supreme  Court  has 
decided  that  question  it  seems  to  me  renders  it  wholly  irrelevant. 

The  Chairman.  No,  it  does  not  because  it  is  claimed  by  many  people, 
and  1  think  ))y  you,  that  the  power  has  been  taken  away  from  the  (Jom- 
mission  by  tlie  Supreme  Court.  What  1  want  to  get  at  now  is  this: 
Did  you  ever  hear,  can  you  produce  a  sentence,  from  anyone  partici- 
pating- in  any  of  those  debates  that  seems  to  indicate  that  they  believed 
that  the  power  was  given  at  that  time  to  fix  rates? 

Mr.  Bacox.  The  time  has  passed  so  long  that  I  do  not  recall  at  the 
present  moment. 

The  Chairman.  Did  you  believe  at  that  time  that  the  power  was 
given? 

Mr.  Bacon.  The  question  at  the  time  of  the  passage  of  the  act  did 
not  enter  my  mind. 

The  Chairman.  No.     You  never  thought  of  it,  did  you? 

Mr.  Bacon.  1  simply  took  observation  of  it  as  the  Commission  acted 
in  pursuance  of  the  law,  that  it  did  convey  the  power  of  changing 
rates. 

The  Chairman.  In  any  other  way  than  the  way  of  reconimendations? 

Mr.  Bacon.  Yes,  sir;  in  the  way  of  positive  orders;  and  those  orders 
were  recognized  and  acquiesced  in  by  the  railroads. 

The  Chairman.  In  how  many  instances? 

Mr.  Bacox.  Well.  I  can  recollect.  [After  a  pause.]  I  would  be 
pleased  to  go  into  that  later.  Mr.  Cooper  is  here,  and  I  know  he  w^ould 
like  to  say  a  few  words  to  you  about  the  bill. 

The  Chairman.  One  other  question  that  I  want  to  ask  you.  You 
say  that  you  are  engaged  in  creating  public  sentiment  in  favor  of  this 
bill.     How  do  you  do  that? 

Mr.  Bacon.  I  do  not  say  that. 

The  C'HAiRMAN.  You  did  say  that,  T  think. 

Mr.  Bacon.  1  do  not  think  I  used  the  word  ''create."  I  said  that 
my  ettort  had  been  simply  to  ascertain  the  extent  of  the  prevailing 
put)lic  sentiment  and  to  develop  it. 

The  Chairman.  As  a  matter  of  fact,  you  and  your  colal)orers,  you 
and  Mr.  Barry  particularly,  do  attempt  to  create  public  sentiment  in 
favor  of  this  matter? 

Mr.  Bacox.  That  has  not  been  the  intention  of  our  committee  at  all. 
It  has  simply  })een 

The  Chairmax.  You  do  go  to  the  extent  of  denunciation  of  members 
of  Congress  who  you  think  do  not  favor  it,  also? 

Mr.  IjACON.  Our  committee  has  nevt'r  done  anything  of  the  kind, 
or  anything  that  couhl  be  so  construed. 

The  Chairman.  Has  not  anyone  else? 

Mr.  Bacon.  No,  sir;  not  that  I  know  of. 

The  Chairman.   Has  not  your  friend,  Mr.  Barry? 

Mr.  Bacon.  Not  during  his  employment  by  us.  Not  when  he  was 
engaged  by  the  conunittee. 

The  Chairman.  Has  he  not  (hiring  the  last  summci-,  to  your 
knowledge? 

Mr.  Bacox.  lie  has  not  been  employed  hy  the  committee  during  the 
last  summer.      With  the  close  of  the  last  Congress  we  had  no  need  of 
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his  services.  Just  before  the  opening"  of  this  session  we  reengaged 
him.  In  the  meantime  he  has  been  in  the  emplo}^  of  one  or  two 
organization,  which  have  been  seeking  the  same  legislation;  the  Inter- 
state Cattle  Growers'  Association,  for  one. 

The  Chairman.  How  many  salaried  officers  are  there  in  connection 
with  this 

Mr.  Bacon.   With  this  movement'^ 

The  Chairman.   With  this  movement. 

Mr.  Bacon.  No  one  but  Mr.  Barry,  who  is  employed  as  secretary. 

The  Chairman.   What  is  his  salary? 

Mr.  Bacon.  His  salary  while  employed  b}^  the  conmiittee  has  been 
$250  a  month. 

The  Chairman.  And  his  expenses? 

Mr.  Bacon.   His  expenses  in  traveling? 

The  Chairman.  Was  there  not  a  fund  raised  at  your  last  meeting 
for. the  purpose  of  agitating  this  question? 

Mr.  Bacon.  For  the  purpose  of  publishing  matter  relating  to  it,  and 
enlightening  the  pul)lic  as  to  the  progress  in  it  and  as  to  the  purpose 
of  it. 

The  Chairman.  And  there  is  no  compensation  paid  in  any  way  to 
any  person  save  Mr.  Barry? 

Mr.  Bacon.  Not  a  dollar  in  an}^  waj^  shape,  or  manner.  On  the 
contrary,  the  members  of  the  committee  have  gone  to  a  good  deal  of 
individual  expense  on  their  own  account.  The  members  of  the  com- 
mittee are  scattered  in  various  parts  of  the  country,  and  each  one  is 
exerting  his  influence,  of  course,  in  his  particular  section  of  the 
country. 

The  Chairman.  To  what  extent,  to  your  knowledge,  does  the  Inter- 
state Commerce  Commission  or  any  of  its  officers  aid  in  the  dissemina- 
tion of  your  literature? 

Mr.  Bacon.  To  no  extent  whatever.  We  have  no  connection  with 
the  Commission  in  an}^  way,  shape,  or  manner. 

The  Chairman.  None  of  its  officers? 

Mr.  Bacon.  None  of  its  officers? 

The  Chairman.  Yes. 

Mr.  Bacon.  Except  occasionally  we  have  consulted  with  them  as  to 
the  desirability  of  certain  provisions  of  the  bill. 

The  Chairman.  To  what  extent  does  your  committee,  or  do  mem- 
bers of  3'our  committee,  use  the  offices  and  the  employees  of  the  Inter- 
state Commerce  Commission  in  the  dissemination  of  your  literature 
or  foi'  your  other  purposes? 

Mr.  Bacon.  In  no  way  whatever,  sir.  [Retiring  in  favor  of  Mr. 
Cooper.] 

The  Chairman.  I  would  like  to  pursue  this  matter  a  little  further. 
We  can  hear  Mr.  Cooper  at  a  later  period.  Have  you  considered  the 
provisions  of  this  bill,  which  is  pending,  in  their  relation  to  all  of  the 
public  interests,  in  your  judgment? 

Mr.  Bacon.   We  have  certainl}'  sought  to  do  so. 

The  Chairman.  You  have  sought  to  do  so? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Have  you  considered  it  in  the  relation  that  it  bears, 
or  is  claimed  to  bear,  to  a  disturbance  of  the  powers  between  the  three 
coordinate  branches  of  the  Government? 
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Mr.  Bacon.  Wo  have  had  no  occasion,  that  1  am  awaro  of,  to  go  into 
the  constitutional  question.  1  do  not  know  that  the  question  of  the  con- 
stitutionality of  this  bill  has  been  raised  by  any  of  the  opponents  of  the 
bill.  The  seveial  distinguished  railway  attorneys  who  appeared 
before  the  conuuittee  ofl'ered  no  suggestion  to  tliat  effect,  so  far  as  I — 
I  am  sure  they  did  not.  I  was  going  to  say  that  so  far  as  I  observed, 
they  did  not;  but  I  have  read  their  testimony  over  and  over  very  care- 
fully, and  I  am  sure  that  they  did  not.  Hence  I  did  not  think  it 
necessary  to  deal  with  it. 

The  Chairman.  The  bill  you  advocate  i>roposes  to  confer  legislative 
power  upon  an  executive  branch  of  the  Government,  does  it  not? 

Mr.  Bacon.  It  proposes  to  confer  a  delegated  legislative  power  upon 
the  Interstate  Commerce  Commission. 

The  Chaikjian.  You  understand  that  to  l)e  a  part  of  the  executive 
branch  of  the  Government,  do  you  not? 

Mr.  Bacon.  I  hardly  regard  it  as  such,  Mr.  Chairman.  The  mem- 
bers of  the  Commission  are  appointed  by  the  President,  individually; 
Ijut  he  has  no  control  over  them;  no  direct  control — is  not  connected 
with  any  department  of  the  Government. 

The  Chairman.  Its  duties  are  soleh^  executive  at  the  present  time, 
are  they  not  ? 

Mr.  Bacon.  It  hardly  seems  so  to  me. 

The  Chairman.  It  does  not  ? 

Mr.  Bacon.  It  seems  to  me  that  they  are,  perhaps,  probably,  of  an 
administrative  character.  Whether  that  would  properly  be  termed 
executive  or  not  I  can  not  saj'. 

The  Chairman.  Have  you  entered  into  the  question  of  whether  or 
not  there  is  any  power  of  review  b}'  any  court  of  any  act  of  the  Com- 
mission, that  it  might  perform  through  this  grant  of  power  to  fix  rates? 

Mr.  Bacon.  The  bill  specifically  provides  for  a  review  by  the  circuit 
court  upon  application  of  the  carrier? 

The  Chairman.  But  for  what  purpose  ?  What  question  would  the 
court  review?  You  are  familiar  with  all  this  subject,  I  take  it;  you 
have  been  six  years  constantly  engaged  on  it. 

Mr.  Bacon.  The  bill  specifically  states  that  the  court  shall  review 
it  with  respect  to  its  lawfulness. 

The  Chairman.   \\'ith  respect  to  the  lawfulness  of  the  rate? 

Mr.  Bacon.  With  respect  to  the  lawfulness  of  the  order.  It  sax's 
that  their  orders  shall  be  subject  to  the  review  of  the  court  as  to  their 
lawfulness,  reasonableness,  and  justice. 

The  Chairman.  That  would  involve  the  question  as  to  whether 
their  rate  was  a  i-easonable  rate. 

Mr.  Bacon.  That  would  be,  I  think,  for  the  court  to  determine. 

The  Chairman.  Ha\e  not  the  Supreme  Court  of  the  L'nited  States 
specifically  refused  to  pass  upon  any  question  of  the  reasonableness  of 
rates  ? 

Mr.  Bacon.  The  Supreme  Court  has  decided  that  it  has  no  power 
to  pass  upon  rates  to  be  adopted  in  the  future. 

The  Chairman.  Have  they  not  decided  further,  have  not  the  Supreme 
Court  held,  that  the  oidy  (|uestion  in  comiection  with  rates  that  they 
can  pass  upon  is  as  to  whether  or  not  a  given  rate  is  an  act  of  confisca- 
tion, and  that  they  have  nothing  to  do  with  whelhei-  a  rate  is  reason- 
able or  not? 
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Mr.  Bacon.  I  have  not  so  understood  the  rulings  of  the  court. 

The  Chaikmax.  You  have  not? 

Mr.  Bacon.  But  the  Federal  courts  have,  as  you  know,  at  various 
times  passed  upon  that  very  point,  as  to  whether  the  proposed  rate,  or 
a  rate  proposed  by  a  State  railway  commission,  was  confiscatory  in 
its  effect,  or  would  be  confiscatory  in  its  effect. 

The  Chairman.  Yes. 

Mr.  Bacon.  They  overruled  the  orders  of  the  State  commissioners 
on  the  groimd  that  the}^  were  of  that  nature. 

The  Chairman.  Y^es;  that  thev  were  confiscatory? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  But  have  they  not  refused  to  pass  upon  an}-  other 
question  than  that  of  whether  the  rate  was  confiscatory  ?  Deciding* 
as  to  the  mere  reasonableness  or  justice  of  a  rate  they  hold  to  be  a 
legislative  act,  and  outside  of  the  jurisdiction  of  the  court,  do  they 
not? 

Mr.  Bacon.  They  hold  that  a  rate  for  the  future  is  outside  of  the 
jurisdiction  of  the  court;  that  it  can  not  pass  upon  a  rate  for  the  future. 

The  Chairman.  That  is  your  understanding  of  the  matter? 

Mr.  Bacon.  That  is  my  understanding. 

The  Chairman.  And  your  advocacy  of  this  bill  is  based  upon  that 
idea,  that  the  court  has  the  power  to  pass  upon  a  question  of  the  rea- 
sonableness of  rates? 

Mr.  Bacon.  No;  1  could  not  say  that  it  was  based  upon  that;  it  is 
based  upon  the  necessity,  which  is  manifest,  that  some  tribunal  should 
decide  between  the  public  and  the  companies  in  cases  of  dispute  as  to 
the  reasonableness  of  rates. 

The  Chairman.  You  would  still  advocate  the  passage  of  this  bill, 
even  if  you  knew  that  the  courts  would  not  pass  upon  the  action  of 
the  commission  in  the  fixing  of  a  rate? 

Mr.  Bacon.  I  do  not  go  as  far  as  that,  Mr.  Chairman.  I  feel,  or  at 
least  I  have  thought,  that  those  were  matters  for  the  court  to  deter- 
mine for  itself. 

The  Chairman.  But  suppose  they  should  so  hold,  would  j^ou  still  be 
in  favor  of  the  bill? 

Mr.  Bacon.  The  court  has  held  that  the  Commission  in  this  case,  in 
ordering  changes  in  rates,  has  gone  beyond  the  power  conferred  by 
the  present  act.  Now,  if  we  confer  the  power  for  them  to  make  such 
changes  by  the  present  act,  and  the  court  decides  that  that  is  unconsti- 
tutional, we  would  have  to  abide  by  the  result;  but  we  would  like  to 
have  the  opportunity  to  see 

The  Chairman.  Have  you  discussed  those  questions? 

Mr.  Bacon.  I  have  not  discussed  the  legal  questions  themselves 
very  much. 

The  Chairman.  Have  any  of  those  questions  been  presented  to  this 
committee  by  anybody? 

Mr.  Bacon.  The  constitutional  questions  1  do  not  think  have  been 
speciall}'  presented  to  the  committee.  We  have  presented  the  require- 
ments of  the  situation,  so  far  as  the  commercial  organizations  are  con- 
cerned. 

The  Chairman.  For  relief? 

Mr.  Bacon.  For  relief. 

The  Chairman.  But  you  have  not  considered  nor  presented  the  legal 
aspects  of  the  remedj-  ? 
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Mr.  Bacox.  We  do  not  .seoni  to  have  had  any  occasion  to  do  that, 
for  the  reason  that  the  railway  opponents  of  the  hill  have  not  suggested 
any  such  necessity.  I  will  say,  however,  that  in  the  testimony  presented 
by  the  commercial  oiganizations,  several  of  the  memfjers — four  of  the 
meml)ers — of  th(^  Interstate  Commerce  Commission,  did  go  into  the 
question  of  the  legality  of  this  proposition,  each  for  himself.  And 
also  Mr.  Kernan,  of  New  York,  the  distinguished  lawyer  wdio  was  four 
years  chairman  of  the  State  railway  conmiission  of  New  York,  went 
into  it  quite  thoroug-hly  before  this  committee. 

The  Chairman.  You  remember  that  Mr.  Prouty  stated  to  this  com- 
mittee that  he  did  not  know-  whether  or  not  this  bill  was  a  wise  one, 
do  you  not? 

Mr.  Bacon.  At  one  time  he  said  that  he  had  not  given  it  sufficient 
study  to  determine. 

The  Chairman.  That  was  at  the  time  he  appeared  before  this  com- 
mittee, was  it  not^ 

Mr.  Bacon.  I  could  not  say  specifically,  in  regard  to  that;  but  I  know 
that  J  udge  Prouty,  in  his  testimony,  did  advocate  the  bill  very  strongly, 
and  he  has  since  expressed  his  approval  of  it,  as  have  also  the  other 
members  of  the  Commission. 

The  Chairman.  That  is  all  I  care  to  ask  for  the  present. 

Thereupon  the  committee  adjourned  until  Tuesdav.  December  13, 
1904,  at  10.30  o'clock  a.  m. 


Tuesday,  December  IS,  190Jf. 
STATEMENT  OF  ME.  E.  P.  BACON— Continued. 

The  Chairman.  Mr.  Bacon,  are  you  ready  to  proceed? 

Mr.  Bacon.  Yes,  sir:  I  am  ready  to  answer  any  questions  that  may 
1)6  asked  of  me. 

The  Chairman.  Did  you  intend,  by  an  answer  that  you  made  the 
other  day,  to  sa}"  that  the  Interstate  Commerce  Commission  had  not 
aken  an  active  part  in  the  advocacy  of  your  proposition  to  give  them 
the  power  to  establish  railway  rates? 

Mr.  Bacon.  So  far  as  the  organization  which  I  represent  is  con- 
cerned, the}'  have  not. 

The  Chairman.  Has  there  been  at  any  time  an  effort  on  the  part  of 
you  or  your  organization  to  procure  that  result? 

Mr.  Bacon.   Not  in  the  least;  no,  sir. 

The  Chairman.  Were  you  cognizant  of  it  at  the  time  that  the  rail- 
way conunis,'«ion  did,  in  a  former  meeting,  instruct  their  secretary  to 
prepare  and  send  abroad  a  letter  advocating,  as  the  views  of  the  com- 
mission, this  increase  of  power  or  grant  of  power? 

Mr.  Bacon.  That  I  have  no  knowledge  of. 

The  Chairman.   You  have  no  knowledge  of  it^ 

Mr.  Bacon.  I  know  it  is  not  in  connection  with  this  organization 
which,  as  you  understand,  was  formed  in  lltOO. 

The  Chaikmax.   W(;11,  your  organization  was  toiiued  in  I'.KKI? 

Mr.  Bacon.   Yes,  sir;  November,  lJ)i)o. 

The  Chairman.  But  there  was  another  nie«'tiiig  in  the  year  before, 
out  of  which  it  was  in  part  t'ornuKl.  was  tluM-e  not  ^ 
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Mr.  Bacox.  It  succeeded  the  organization  known  as  the  League  of 
National  Associations. 

The  Chairman.  When  3^ou  speak  of  your  organization,  do  you 
exclude  the  prior  organization? 

Mr.  Bacon.  I  speak  onl}^  for  the  present  organization. 

The  Chairman.  Did  j^ou  have  no  knoAvledge  of  the  transactions  of 
the  other? 

Mr.  Bacon.  I  did  have  some  partial  knowledge. 

The  Chairman.  You  did  have^ 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Did  3011  know,  or  w^as  it  through  ^'our  advice  or 
procurement,  that  on  the  8th  day  of  December,  1899,  the  Interstate 
Commerce  Commission  made  the  following  order: 

Cooperation  with  certain  mercantile  organizations  to  secure  the  adoption  of  an 
amendment  to  the  act  to  regulate  commerce  being  under  consideration,  it  was  unani- 
mously voted  to  instruct  the  secretary  to  cooperate  with  tlie  representatives  of  these 
organizations  for  the  purpose  of  securing  the  adoption  of  necessary  amendments,  and 
particularly  the  passage  of  a  bill  which  has  been  approved  b)'  such  organizations  at 
a  meeting  held  in  Chicago  on  November  22,  1899,  and  to  that  end  to  give  the  public 
information  as  to  the  present  state  of  the  law  and  the  necessity  of  amending  it  by 
distributing  such  reports,  papers,  and  documents,  as  are  designed  to  accomplish  that 
purjjose,  and  to  devote  himself  assiduously  to  such  duties. 

Did  you  know  of  the  passage  of  that  order? 

Mr.  Bacon.  I  do  not  think  I  ever  saw  that  order. 

The  Chairman.  Did  you  know  of  its  passage? 

Mr.  Bacon.  I  do  notiecoUect  of  knowing  of  it. 

The  Chairman.  Did  you  aid  in  securing  its  passage  i 

Mr.  Bacon.  I  did  not.     I  knew  nothing  of  it. 

The  Chairman.  Did  3'ou  urge  in  an\"  way,  as  the  representative  of 
3' our  committee,  this  cooperation  on  the  part  of  the  Commission? 

Mr.  Bacon.  I  did  not;  no,  sir. 

The  Chairman.  Wer«  you  at  that  time  active  in  this  matter? 

Mr.  Bacon.  1  was,  to  some  extent. 

The  Chairman.  Were  there  other  agents  of  that  societ3'  then  coop- 
erating with  you^ 

Mr.  Bacon.  That  can  hardl3^  be  called  a  societ3'.  It  was  a  conven- 
tion similar  to  the  one  that  was  held  in  1900,  composed  of  delegates 
from  national  commercial  organizations  only. 

The  Chairman.  Do  3'ou  know  what  was  the  result  of  that  action 
which  I  have  called  attention  to  ^ 

Mr.  Bacon.  It  resulted  in  pressing  for  the  passage  of  the  Cullom 
bill,  which  had  been  drawn  just  previousl3'  tbereto. 

The  Chairman.  Pressing  b3'  whom? 

Mr.  Bacon.  I  think  b3'  one  or  two  members  of  the  Commission;  per- 
haps by  several. 

The  Chairman.   What  bill  was  drawn  ? 
•    Mr.  Bacon.  The  bill  known  as  the  Cullom  bill. 

The  Chairman.  Yes,  sir;  but  I  am  speaking  more  particularly  about 
the  results  that  followed  this  action  that  I  have  just  read. 

Mr.  Bacon.  Those  results  were  simply  an  eflort  on  the  part  of  the 
organizations  associated  in  that  eii'ort  to  secure  the  passage  of  the 
(hdlom  bill. 

The  Chairman.  Do  you  know  an3'thing  of  the  circular  letter  that 
was  prepared  by  Edward  A.  Moseley,  secretary  of  the  Interstate  Com- 
merce Commission,  and  disseminated  generalh',  or  extensivel3^  ? 
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Mr.  Bacon.  1  do  not  recollect  any  circular  that  was  prepared  ])y 
him? 

The  Chairman.  You  never  saw  it  ( 

Mr.  Bacon.  I  have  no  recollection  of  it.  I  would  not  .say  that  I 
never  saw  it.  positively,  but  I  have  no  distinct  I'ecoilection  of  it.  I 
could  not  say  whether  I  ever  saw  it  or  not. 

The  Chairman.  Are  j'ou  familiar  with  riiat  letter  ( 

Mr.  Bacon.  No,  sir.  If  I  were  familiar  with  it  1  v/ould  not  say 
that  1  had  no  recollection  in  regard  to  it. 

The  Chair.man.  I  beg  youi-  pardon.  \\'lj(!n  I  asked  this  last  question 
1  had  not  in  mind  that  statement. 

Mr.  Bacon.  Mr.  Chairman,  if  I  may  sug-o-est,  it  seems  to  me  that 
whatever  action  was  taken  })y  that  preliminary  organization  the  pres- 
ent organization  is  not  i-esponsii)li^  for.  because  it  was  organized  on 
ditt'erent  lines.  The  present  organization  consists  of  the  various  State 
and  local  oroanizations  in  connection  with  the  national  organizations 

•  •  •       •  1  1 

that  were  associated  in  the  original  movement;  but  the  present  organ- 
ization succeeded  that  and  proceeded  on  entirel}'  different  and  inde- 
pendent lines,  and  although  it  did  ask  and  urge  the  passage  of  the 
Cullom  bill,  which  was  then  in  its  second  session  before  Congress, 
subsequent  to  that  session  it  prepared  an  entirely  new  bill,  the  passage 
of  which  it  urged,  and  since  that  it  has  prepared  still  another,  each 
I)cing  modified  by  conditions  and  circumst^mces  that  have  arisen  during 
that  provision. 

The  Chairman.  But  the  same  provision.  su.,otantially,  with  regard 
to  the  rate-making  power,  was  found  in  all  those  bills? 

Mr.  Bacon.  That  is  conmion  to  them  all;  yes,  sir. 

The  Chairman.  Common  to  them  all,  and  that  was  the  feature  of 
the  bill  most  earnestly  urged  by  the  Interstate  Commerce  Commission, 
was  it  not  t 

Mr.  Bacon.  The  Interstate  Commerce  Commission  urged  the  passage 
of  the  Cullom  bill  which  comprised  a  large  number  of  provisions  and 
was  very  extensive  in  its  range,  and  designed  to  remedy  a  number  of 
serious  defects  that  have  been  developed  in  practice  under  the  interstate- 
conmierce  act.  and  the  subsequent  bills  were  very  much  more  limited 
in  their  provisions;  and  the  final  bill  was  confined  to  the  particular 
point  of  conferring  special  power  upon  the  Commission,  together  with 
preventing  discriminations. 

The  Chairman.  You  said  the  other  day — or  at  least  I  understood 
3'ou  to  state — that  the  power  of  the  Interstate  Commerce  Commission 
to  make  rates  was  conceded  by  everyone  for  ten  years  after  its  for- 
mation. 

Mr.  Bacon.   I  think  I  made  a  statement  to  substantially  that  effect. 

The  Chairman.  Do  you  know  that  within  three  months  after  the 
(commission  was  oro-anized.  the  th(Mi  ch^ui-man  of  the  Commission,  Mr. 
Coole}^,  expressly  declared  that  no  such  power  had  T)een  conferred 
upon  the  Commission,  that  it  was  utterly  impracticable,  and  that  that 
duty  could  not  be  performed?  Do  3'Ou  know  that  he  said  that  in  an 
official  capacity? 

Mr.  Bacon.  I  do  not  know  that  he  made  such  a  statement  as  that. 

The  Chairman.  You  do  not  ? 

Mr.  Bacon.  I  have  a  memorandum  of  what  was  stated  t)y  ,Iudgc 
Coo  ley. 

The  Chairman.   Do  you  know  thiit  Mr.  Si-hoonmaker,  within  eight 

I  c  L — 05 2 
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month.s  after  tlie  ornanization  of  the  Coimnission,  .substantially  used 
the  same  laiiguaoe  i 

Mr.  Bacon.   No,  sir.     My  reoqllection   is  directly  to  the  contrary. 

The  Chairman.  To  the  contrary^ 

Mr.  Bacon.   Yes,  sir. 

The  Chairman.  Do  you  know  that  repeatedly,  between  that  time 
and  the  decision  in  the  maximum-rate  cases,  the  courts  declared  that 
that  power  did  not  exist  ( 

Mr.  Bacon.  The  courts  declared  that  the  power  to  make  rates  pri- 
marily did  not  exist  in  tlie  Conunission:  and  the  decision  of  1S!>7 

The  CiiAiK^fAN.   Yes.  sir. 

Mr.  Bacon  (continuing).  Declared  that  the  Commission  had  no 
power  to  determine  what  chanoe  should  be  made  in  a  rate  which  was 
found  to  be  unjust  or  unreasonable. 

The  Chairman.  Yes. 

Mr.  Bacon  (continuino-).  And  it  declares  that  its  power  was  limited 
to  the  denunciation  of  the  rate  and  limited  to  declarino-  the  fact  that  it 
was  found  to  be  unreasonable  or  discriminative,  as  the  case  mi^ht  be. 
On  that  point  I  hav(^  a  paper  here  which  I  will  read  to  the  couunittee. 
which  will  he  of  interest — a  paper  ^vhich,  1  may  say,  was  drawn  l)y  the 
secretary  or  the  assistant  secretary  of  the  Interstate  Conunerce  Com- 
mission, at  my  request,  in  relation  to  this  very  point  of  the  position  of 
Judge  Coo  ley. 

The  Chairman.  You  can  tile  that  with  the  committee. 

Mr.  Bacon.   I  would  like  to  read  it. 

The  Chairman.  1  think  that  it  will  be  umiecessary.  It  will  take  u\) 
too  much  time. 

Mr.  Bacon.  It  will  take  me  oidy  two  or  three  minutes  to  read  it.  and 
it  is  directly  in  answer  to  the  (juestion  that  you  have  asked  me. 

The  Chairman.   Very  well.     Who  prepared  that,  do  you  say!' 

Mr.  Bacon.  It  was  prepared  at  the  office  of  the  Interstate  Commerce 
(Commission  by  either  the  secretary  or  the  assistant  secretaiy .  [Reading:] 

I  know  of  no  case  wherein  Jiido;e  Cooley  said  that  the  Commission  had  no  author- 
ity to  prescribe  a  reasonalde  rate  when  an  existing  rate  had  been  found  to  be  unreason- 
able.    During  all  of  the  time  Judge  Cooley  was  on  the  Commission 

The  Chairman.  Whose  statement  is  that,  now,  if  you  please? 

Mr.  Bacon.  It  is  that  of  either  the  secretary  or  the  assistant 
secretary. 

The  Chairman.   Well,  who  ^     Which  one? 

Mr.  Bacon.  I  am  not  quite  sure  which. 

Mr.  Mann.  It  will  be  quite  easj'  to  ascertain,  because  the  secretarv 
of  the  Interstate  Commerce  Commission  is  here. 

Mr.  MosELEY.  Mr.  Bacon,  yesterdav  I  got  a  letter  f  roiu  you  stating 
that  a  question  had  been  asked  you,  and  asking  myself,  or  the  Inter- 
state Commerce  Commission,  to  state  what  the  facts  were.  I  handed 
the  letter  to  Mr.  Decker,  the  assistant  secretai-y,  and  this  is  the  tirst 
notice  that  I  have  had  that  he  did  reply  to  it.  It  is  not  that  I  want  to 
shirk  an}'  responsi))ility,  but  I  say  that  the  letter  was  handed  to  Mr. 
Deckev,  the  assistant  secretarv,  who  has  been  with  the  Commission 
since  its  organization,  and  if  this  reply  was  sent  to  you  it  must  l)e  the 
reply  sent  you  by  Mr.  Decker. 

The  Chairman.  Is  that  paper  signed  by  an3djod3'? 

Mr.  MosELEY.  From  the  Interstate  Commerce  Commission,  I  sup- 
pose, and  is  a  memorandum  bearing  directh"  on  the  facts  in  question. 
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]Mr.  Lamak.    Who  haiulcd  that  to  you.  Mr.  Hacon  ^ 

Mr.  Bacon.    It  was  haiidcd  to  mo  this  inoniiiio-. 

Mr.  La:mak.   Who  haiuUnl  it  to  you^ 

Mr.  Bacon.    It  was  haiKUnl  to  me  at  the  ollicc  of  the  Coiniiiission. 

The  Chairman.   Is  it  sjuned  hy  anybody^ 

Mr.  Bacon.  It  is  not  sio-ned  and  is  not  addressed.  It  is  ji  memoran- 
dum handed  to  me. 

Mr.  Lamak.   Handed  to  you  hy  whoni^ 

'Sir.  Bacon.  Handed  to  me  by  the  assistant  secretary.  I  think.  Mr. 
Chairman,  that  in  reply  to  your  question  1  am  entitled  to  present  this 
paper.      I  ])eo-  the  ])rivil(^ge  of  reading-  it  to  the  connnittec 

Mr.  WAN(ip:R.    We  can  adopt  this  as  his  answer. 

Mr.  Bacon.  1  make  that  a  part  of  my  statement.     It  is  as  follows: 

I  know  of  no  case  wherein  Judge  C'ooley  8ai(l  the  ComnuHsion  had  no  authority 
to  prescribe  a  reasonable  rate  when  an  exiHtiug  rate  had  been  found  to  l)e  unreason- 
able. During  all  of  the  time  Judge  Cooley  was  on  the  Commission  it  was  believed 
that  the  Commission  had  this  autliority  and  he  joined  in  the  orders  forbidding  car- 
riers not  to  charge  more  than  the  reasonable  rate  shown  by  the  evidence  in  cases 
involving  that  question. 

A  case  decided  by  the  Commission  in  an  opinion  by  Commissioner  Schoonmaker 
has  been  cited  as  holding  in  1SS7  that  tlie  Commission  had  no  authority  to  prescribe 
reasonal)le  rates.  This  was  the  case  of  Thatcher  against  the  Delaware  and  Hudson 
Canal  Company  (1  I.  C.  C.  Rep.,  152).  But  that  case  did  not  involve  the  reason- 
ableness of  rates.  The  complainant  shipped  grain  from  his  elevator  at  Schenectady, 
N.  Y.,  to  Boston  and  Boston  points.  He  desired  that  the  rates  for  that  service 
should  be  less  than  those  from  stations  on  the  same  line  nearer  to  destination.  _  In 
other  words,  he  wanted  an  order  compelling  the  roads  to  depart  from  the  principle 
of  the  long  and  short  haul  clause.  The  Couunission  said  it  might  authorize  the  car- 
riers upon  their  application  to  depart  from  the  rule  of  that  clause,  but  that  it  had  no 
]>o\ver  to  compel  such  departm-e. 

The  Connnission  further  said  the  carriers  might  reduce  the  I'ate  from  Schenectady 
an<l  also  from  the  shorter  distance  jioints  and  so  avoid  making  an  exception  to  the 
long  and  short  haul  clause,  but  added  that  the  complainant  did  not  ask  the  Commis- 
sion to  compel  such  a  reduction  from  the  shorter  distance  stations,  and  that  no  evi- 
dence had  been  offered  which  would  enable  it  to  determine  what  would  be  proper 
and  just  rates  from  such  stations.  Right  in  this  connection  the  Connnission  used  the 
language  which  has  been  sometimes  referred  to  as  disclaiming  the  power  to  prescribe 
a  reasonable  rate  on  complaint.  It  said,  as  to  rates  from  the  shorter  distance  stations, 
concerning  which  no  complaint  had  l)een  madeor  any  evidence  offered:  "It  is  there- 
fore imi^ossible  to  fix  them  in  this  case,  even  if  the  Commission  had  power  to  make 
rates  generally,  which  it  has  not.  Its  power  in  respect  to  rates  is  to  determine 
whether  those  which  the  roads  inii)ose  are  for  any  reason  in  conflict  with  the  statute.'' 
It  was  impossible  to  fix  rates  from  the  shorter  distance  stations,  because  the  Com- 
mission had 'before  it  no  complaint  and  no  evidence,  and  if  it  had  power  to  make 
rates  generally,  that  is,  without  comjilaint  or  evidence,  it  could  not  have  done  so  in 
the  absence  of  some  information  upon  the  subject.  At  that  time,  if  the  rates  were 
found  to  be  in  conflict  with  the  statute,  it  was  believed  that  the  Commission  had 
authority  to  i)rescribe  the  maxinunn  reasonal)le  charge.  In  that  very  case  the 
Commi.«sion  said: 

"If  the  complainant  thinks;  the  rates  from  Schenectady  and  intermediate  points  to 
Boston  and  Boston  points  are  excessive,  he  can  raise  that  question  directly  and  dis- 
tinctly, and  the  Commission  can  then  enter  upon  a  full  investigation  of  the  facts 
bearing  upon  it." 

That  case  was  decided  in  July,  1S87.  Six  months  afterwards  tlu'  Commission, 
including  Judge  Cooley,  held,  in  the  case  of  1-Cvans  against  The  Oregon  Railway  and 
Navigation  Company  (l  I.  C.  C.  Rep.,  325),  that  the  wlieat  rate  from  Walla  Walla, 
Wash.,  to  Portland,  r)reg.,  was  unreasonable,  and  orden-d  it  to  be  reduced  so  as  not 
to  exceed  2:U  cents  during  the  existing  grain  season,  the  cx[)ectations  being  that  there 
would  be  a  further  reduction  for  the  next  .'^eason.  The  decisions  of  the  Commision 
in  other  ca-ses  showed  the  exercise  of  the  authority  to  j^rescribe  maximum  reasonable 
rates  in  cases  arising  on'  complaint  up  to  May,  1897,  when  the  decision  of  the  United 
States  Supreme  Court  was  rendered  holding  that  the  statute  did  not  confer  that 
authf)rity  upon  the  Commission. 
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The  Chairman.  Now,  let  me  call  your  attention  to  this  language  of 
Judge  Coole}',  and  I  will  then  ask  3^011  if  3'ou  are  familiar  with  it. 

The  Commission  would  be  required  to  act  as  rate  makers  for  all  the  roads,  and 
would  be  compelled  to  so  adjust  the  tariffs  as  to  meet  the  exigencies  of  business, 
while  at  t!ie  same  time  endeavoring  to  protect  relative  rights  and  efpiities  of  rival 
carriers  and  rival  localities.  This,  in  any  considerable  state,  would  be  an  enormous 
task.  In  a  country  so  large  as  ours,  and  with  so  vast  a  mileage  of  roads,  it  would 
be  superhuman.  A  construction  of  the  statutes  which  would  require  its  performance 
would  render  the  due  administration  of  the  law  altogether  impracticable,  and  that 
fact  tends  strongh*  to  show  that  such  a  construction  could  not  have  been  intended. 

Are  you  familiar  with  that  language  i 

Mr.  Bacox.  1  think  I  have  seen  that  before;  and  I  understand  that 
that  applies  to  the  general  initiative  rate-making  power. 

The  Chairman.  Yes,  sir.  This  bill  does  not  contemplate  anything 
of  that  kind  ^ 

Mr.  Bacon.  It  simph^  contemplates  the  making  of  a  rate 

The  Chair3Ian.  Yes,  sir. 

Mr.  Bacon  (continuing).  AVhich.  upon  due  investigation,  has  been 
found  to  be  unreasonable  and  unjust. 

The  Chairman.  That  is,  the  action  of  the  Commission  must  be  in 
respon.se  to  a  complaint  to  the  Commission? 

Mr.  Bacon.  Yes,  sir:  in  response  to  the  complaint. 

The  Chairman.  Yes,  sir.  Then  the  jurisdiction  of  the  committee 
in  this  particular  matter  would  be  dependent  upon  the  character  of  the 
complaint  ( 

Mr.  Bacon.  The  character  of  the  complaint,  and  the  evidence  pro- 
duced. 

The  Chairman.  Then  if  the  complaint  was  enlarged  so  as  to  cover  a 
number  of  roads,  the  jurisdiction  of  the  Commission  would  be  corre- 
sponding to  that  t 

Mr.  Bacon.  There  is  no  doubt,  if  the  complaint  embraced  a  numl)er 
of  diti'erent  complaints 

The  Chairman.  If  the  complainant  was  authorized  to  make  a  com- 
plaint against  one  rate  contained  in  a  schedule,  he  could  with  equal 
propriety  complain  of  all  the  rates  in  that  schedule,  could  he  not,  and 
make  one  complaint  of  it? 

Mr.  Bacon.  He  could,  but  I  think  the  Commission  would  exercise 
its  discretion  as  to  entertaining  a  case  that  involved 

The  Chairman.  How  could  it  exercise  its  discretion  under  this  bill 
if  it  was  to  confine  its  inquiry  to  the  complaint?  You  have  just  said 
that  the  complaint  tixed  the  jurisdiction  under  this  bill. 

Mr.  Bacon.  I  have  said  that  the  complaint  could  be  filed.  I  did  not 
say  that  it  tixed  the  jurisdiction. 

The  Chairman.  I  understood  you  to  sa}"  so.    That  is  what  I  asked  you. 

Mr.  Bacon.  I  did  not  intend  to  say  so.     If  I  did.  it  was  a  mistake. 

The  Chair3Ian.  Is  it  not  your  opinion  that  under  this  bill  a  com- 
plainant would  have  a  right  to  make  a  complaint  against  all  the  rates 
from  all  the  stations  named  in  a  given  schedule? 

Mr.  Bacon.  I  think  if  such  a  complaint  were  made 

The  Chairman.  Will  you  answer  that  question?  Under  the  bill 
would  he  not  have  that  authority? 

Mr.  Bacon.  I  think  I  answered  substantially  the  same  question  in 
the  affirmative. 

The  Chairman.  That  he  would  have? 
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Mr.  Bacon.  Yes,  sir.  Rut  I  did  say  that  it  would  bo  in  the  discre- 
tion of  the  Commission  wdn^ther  to  entei'tain  such  a  l)road  complaint. 

The  Chairman.  Then  you  think  that  under  tiie  ))rovisions  of  this 
])ill.  and  in  the  interest  of  remedying-  pr(>s(Mit  difHculties,  it  would  be 
in  the  province  of  the  Commission  to  sch'ct  such  parts  of  a  man's 
complaint  as  it  saw  tit  to  reoai-d  as  important  and  exclude  others'^ 

Mr.  Bacon.  I  think  it  would  be  in  its  ])ro\  ince  to  re(|uire  that  the 
comphiint  should  be  limited  to  a  series  of  rates  that  were  dependent 
ui)on  one  anothcM'. 

The  Chairman.  To  a  series  of  rates  ^ 

Mr.  Bacon.   Yes.     Kates  that  had  a  necessary  relation  to  one  another. 

The  Chairman.  Now.  it  often  happens,  does  it  not,  that  a  particular 
late  upon  one  road  is  larg-ely  dependent  upon  another  rat<'f 

Mr.  Bacon.  To  be  sure. 

The  Chairman.  To  be  sure.  And  it  ha})pens  that  a  rate  from  one 
locality  is  very  often  dependent  upon  a  rate  from  another  locality^ 

Mr.  Bacon.  One  of  the  principal  objects  of  this  bill  i-;  to  prevent 
discrimination  between  those  several  points  that  come  into  competition 
foi-  business  and  to  establish  the  proper  relations  between  roads  to  and 
from  competitive  points. 

The  Chairman.  Then  it  would  be  utterly  impossible,  in  the  just 
administration  of  this  law,  for  the  Commission  to  confine  itself  to  a 
sinole  rate  upon  one  commodit}'  from  one  locality,  would  it  not^ 

]\lr.  Bacon.  I  would  not  say  that  it  would  be  impo>-;sible.  There 
might  be  occasions  and  situations  in  which  it  would  be  (\ssential  that 
it  should  be  restricted. 

The  Chairman.  Yes.  liut  it  would  not  suffice  for  them  to  say  that 
they  would  consider  nothing  l)ut  a  single  rate  upon  a  single  connnodity 
from  a  sing-le  shipping  place!' 

Mr.  Bacon.  If  the  rates  which  were  combined  in  the  complaint  had 
no  bearing  upon  each  other  and  no  relation  to  each  other,  I  think  it 
would  be  perfectly  competent  for  them  to  require  the  complaint  to  be 
amended. 

The  Chairman.  Is  it  not  true,  in  a  certain  sense,  that  e\'erv  rate  is 
inter-dependent  and  is  lelated  to  every  other  rate  in  the  scheduled 

]\Ir.  Bacon.  That  is  a  pretty  broad  statement.  Mir  Chairman. 

The  Chaihman.   Is  it  not  true? 

Mr.  Bacon.  Not  by  any  means. 

The  Chairman.  It  is  not? 

Mr.  Bacon.  Have  you  any  idea  of  the  number  of  rates  in  force  in 
this  country? 

riie  Chairman."  I  think  I  have. 

Mr.  Bacon.  It  would  be  utterly  imi)<)ssible  to  say  what  the  rela- 
tion was. 

Th(>  Chairman.   You  say  they  have  no  relation? 

Mr.  P)ACON.   No,  sir. 

The  Chairman.  They  have,  certainly,  in  the  contemplation  of  the 
railway  companies  in  the  matter  of  surplus  earnings,  do  they  not,  over 
and  above  the  operating  expenses? 

Mr.  Bacon.   Not  all  the  rates  in  the  country. 

The  Chairman.  The  rates  of  that  particular  road? 

Mr.  P)ACON.  The  rates  of  any  particular  road. 

The  Chairman.  Thev  do  have  relation  to  one  another'? 
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Mr.  Bacox.   Yes.  sir;  certainly. 

The  Chairman.  And  that.  too.  in  an  important  sense,  more  or  less, 
to  one  of  the  parties  to  the  controversy,  to  the  railroad  company, 
namely  i 

Mr.  Bacox.  Not  of  any  greater  importance  to  the  railroad  compan}^ 
than  to  the  public^     They  have  equal  interests. 

The  Chairman.   But  they  do  have  that  important  relation^ 

]Mr.  Bacon.  They  certainly  do  have  an  important  relation. 

The  Chairman.  What  is,  in  your  judgment,  the  serious  evil  properly 
to  be  complained  of  relating  to  railway  charges^ 

Mr.  Bacon.  Well,  sir.  1  should  sa}^  that  there  were  two.  First, 
there  is  the  relation  of  rates  l)etween  competing  points,  and  the  rela- 
tion of  rates  between  competing  commodities,  all  of  Avhich  are  very 
important. 

The  Chairman.  They  are  all  in  the  nature  of  discriminations^ 

Mr.  Bacon.  The}-  are  all  in  the  nature  of  discriminations,  but 
beyond  that,  and  of  far  greater  importance,  is  the  general  scale  of 
rates  throughout  the  country,  which  has  been  raised  from  3'ear  to 
3^ear  during  the  past  four  years  to  an  extent  that  has  produced, 
according  to  a  statement  made  by  the  Interstate  Commerce  Commis- 
sion, a  difference  in  the  charges  for  the  year  ending  June  30,  190-3,  of 
$155,000,000  in  excess  of  what  the  rates  would  have  been  that  were  in 
force  in  1899. 

The  Chairman.  That  is,  including  the  volume  of  traffic^ 

Mr.  Bacon.  On  the  same  tonnage. 

The  Chairman.  On  the  same  tonnage'; 

Mr.  Bacon.  The  same  rate  per  ton  of  1899,  applied  to  the  traffic  of 
1903,  produced  a  ditierence  of  over  $155,000,000  in  excess. 

The  Chairman.  That  included  the  inci'eased  traffic? 

Mr.  Bacon.  No,  sir;  it  takes  the  same  rate  per  ton  which  was  applied 
in  1899. 

]Mr.  CusHMAN.  The  same  number  of  tons? 

Mr.  Bacon.  The  same  rate  per  ton  that  was  in  force  in  1899.  applied 
to  the  tonnage  of  1903,  increases  the  earnings  by  $155,000,000.  That 
is  to  sa}",  if  the  tonnage  of  1903  was  charged  at  the  rates  in  force  in 
1899,  the  revenuel?  derived  by  the  railroads,  or  the  charges  paid  by  the 
public,  were  $155,000,000  greater  than  they  would  have  been  under  the 
rates  of  1899.  That  is  the  statement  of  the  Interstate  Commerce  Com- 
mission, made  to  the  Senate  in  response  to  a  resolution  of  inquiry. 

Mr.  CusHMAN.  Do  you  mean  that  the  same  rate  applied  in  1899 
applied  now  to  the  same  number  of  tons  would  produce  tliis  excess? 

Mr.  Bacon.  Not  quite  so  much.  The  tonnage  iii  1903  was  a  little 
more,  but  the  rate  of  1903  applied  to  the  toimage  of  18!>9  would  pro- 
duce $155,000,000  more. 

Mr.  CusHMAN.  That  might  be  a  question  of  increased  amount  of  ton- 
nage. 

Mr.  Bacon.  That  has  no  bearing  upon  it. 

Mr,  CuSHMAN.  Then  I  do  not  understand  you. 

Mr.  Bacon.  I  have  endeavored  to  make  myself  plain. 

]Mr.  ]\IosELEY.  If  the  rate  of  1899  had  been  in  force  in  1903  the 
amount  of  freight  paid  would  have  been  $155,000,000  less  than  it  was. 

]Mr.  Bacon.  That  is  it,  exactly.  And  this  is  a  question  that  concerns 
the  public.  One  point  is  very  often  forgotten — that  is,  that  shippers 
have  no  conc(>rn  as  to  what  the  actual  fivioht  rate  is.     Their  concern 
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Is  that  no  one  else  .shuil  have  a  lower  rate  than  Lhcy  have  and  that 
other  places  with  which  they  have  to  compete  shall  have  no  discrimi- 
nation in  their  favor  against  them;  but  th(»  ])u})lic  is  concerned  in  the 
rate  itself.  Evervthino-  that  is  consumed,  in  every  form,  whether  for 
food  or  clothing,  or  heating  or  building,  or  for  any  other  purpose 
whatever,  is  subject  to  these  i-ates  of  freight,  and  the  public  are  the 
ones  who  bear  that  rate. 

The  Chairman.  Now,  to  get  ])ack  to  this  matter  of  the  character  of 
the  complaints  that  are  made.  Is  it  not  true  that  the  great  volume  of 
complaint  is  with  regard  to  some  form  of  discrimination,  either  in 
rates,  or  as  to  persons,  or  as  to  connnodities,  or  as  to  localities < 

Mr.  Bacon.  That  is  the  burden  of  the  complaints,  so  ftn- as  shippers 
are  concerned. 

The  Chairman.  That  is  the  great  burden  '. 

Mr.  Bacon.  No,  sir;  the  shippers  are  on(>  cia-s  and  the  pul)lic  are 
another.  The  shippers  constitute  perhaps  onc-liftielh  part  of  the 
public. 

The  Chairman.  Yes,' sir. 

Mr.  Bacon.  And  as  long  as  their  rates  are  eiputable  with  regard  to 
each  other  and  with  reference  to  the  various  commodities  they  handle 
they  are  fully  satisfied;  but  they  are  the  ones  that  make  complaints 
against  this  particular  evil,  this  evil  of  discrimination. 

The  Chairman.  Yes. 

Mr.  Bacon.  That  is,  discrimination  between  localities  and  between 
conmiodities.  But  the  pul)lic  at  large  is  making  (•om})laint  through 
the  pi"ess  of  the  eountrv  in  the  most  im])ressive  maimer,  and  has  been 
for  years.  Almost  e\-ery  papei'  in  the  counti'y  lias  been  l)urdened  with 
this  complaint.  But  the  pcMjple  have  no  organization  before  Congress. 
They  are  left  entirely  to  themselves  and  they  are  pleading  their  cause 
in  an  indetinite  and  indirect  manner. 

The  Chairman.  Y^ou  have  been  appearing  hei'etofore,  have  you  not, 
as  the  repi-esentative  of  the  shippers > 

Mr.  Bacon.  I  am  tlie  representtitive  of  tlu^  shippers. 

The  Chairman.  The  commercial  associations'^ 

Mr.  Bacon.  Yes  sir;  1)ut  the  shippers  naturally  feel  that  they  nre 
interested 

The  Chairman.  Let  me  go  a  little  further.  So  that,  so  far  as  your 
representative  cajjacity  is  concerned,  you  are  intereted  in  these  dis- 
criminations, and  drawbacks,  and  things  of  that  kind:! 

Mr.  l^ACON.  'I'hat  is  true.     But  we  shi})pers 

The  Chairman  (continuing).  And  the  [)eople  whom  you  represent, 
as  you  have  just  stated,  have  but  little  cai"e  as  to  what  the  i"ate  is  if  it 
is  e(iuitable  with  regard  to  all  of  the  sliij)i)ers^ 

Mr.  Bacon.    That  is  it. 

The  Chaip.man.  That  is  it.  So  that  when  you  make  these  other 
representations  of  the  complaints  of  the  populace  that  an^  voiced  in 
the  newspa])ers,  you  are  getting  outside  of  your  ollicial  I'elations  to 
this  subject,  are  you  not? 

Mr.  Bacon.  1  take  exception  to  the  t(>rm  "•populist,"  because  they 
are  not  embraced  in  any  party. 

The  Chairman.  \  did  not  say  "populist."  I  said  '•  poiJulace.'' 
[Laughter.  | 

Mr.  Bacon.  1  beg  your  i)ardon.  ^\'llil('  the  slii|)pei'<  arc  inti^n^sted 
in  th(^  rates  being  ])r()i)cily  adju-tcd.  tlicy  nalui-ally  feci  a  i'cci])rocal 
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interest  toward  tho.se  from  whom  the}'  derive  their  business,  those 
with  whom  they  are  doing  business,  and  when  they  see  that  the  rates 
are  excessive,  and  that  their  customers  and  clients  are  suffering  unjusth^ 
in  regard  to  it,  the}'  naturally  feel  that  it  is  necessary  for  them  to 
exert  their  intiuence  as  far  as  it  may  be  necessary'  to  relieve  that. 

The  Chairman.  So  that  in  representing  this  part  of  the  subject 

Mr.  Bacon.  I  am  speaking  for  the  public. 

The  Chairman,  You  are  speaking  emotionally  rather  than  profes- 
sionally ^     [Laughter.  ] 

Mr.  Bacon.  Yes.  sir. 

The  Chairman.  1  would  lie  glad,  I\Ir.  Bacon,  if  you  would  tell  us 
in  what  way  legislation  is  necessary — what  new  legislation  is  neces- 
sary— in  order  to  remedy  this  vast  number  of  complaints  that  are  the 
complaints  of  the  shippers  which  you  have  just  spoken  of  i' 

Mr.  Bacon.  The  very  legislation  which  is  comprised  in  the  bill 
which  has  been  prepared  through  this  committee. 

The  Chairman.  Have  they  not  now  legislation  which  prohibits  dis- 
criminations between  persons:! 

Mr.  Bacon.   Yes,  sir. 

The  Chairman.  Do  they  not  ha^  e  legislation  which  prohibits  dis- 
criminations between  localities^ 

Mr.  Bacon.  We  have  legislation  which  prohibits  it.  but  we  have  no 
means  of  enforcing  it.     The  Commission  is  absolutely 

The  Chairman.  We  will  get  to  that  after  a  bit.  Do  we  not  have 
legislation  with  regard  to  discriminations  as  to  commodities? 

Mr.  Bacon.  There  is  legislation — that  is.  there  is  a  declai'ative  state- 
ment in  an  act  of  Congress  prohibiting  that. 

The  Chairman.  Prohibiting  that  ^ 

Mr.  Bacon.  We  are  not  asking  for  legislation  to  prohibit  it.  We 
are  asking  for  the  means  of  enforcing  that  legislation. 

The  Chair-Man.  Yes,  sir.  Now,  we  have  a  criminal  statute  to  aid 
in  its  enforcement,  liave  we  not ' 

jNIr.  Bacon.  Not  in  its  enforcement. 

The  Chairman.   We  have  not  a  criminal  statute'^ 

Mr.  Bacon.  Only  in  regard  to  personal  relations. 

The  Chairman.  Have  we  not  legislation  with  regard  to  discrimina- 
tions, prohibiting  discriminations  a>  to  commodities  ? 

Mr.  Bacon.  There  are  no  penalties. 

The  Chaikman.  There  are  no  penalties? 

Mr.  Bacon.  No,  sir. 

The  Chairman.  A  discrimination  either  against  the  person  or  against 
the  locality  or  against  a  rate  is  forbidden  by  the  law,  is  it  not? 

Mr.  Bacon.  It  is  forl)idden  that  rates  shall  be  discriminative  between 
localities  or  between  commodities,  or,  as  the  act  expresses  it,  between 
different  descriptions  of  traffic:  but  it  ends  there. 

The  Chairman.  And  l»etween  persons? 

Mr.  Bacon.  1  left  out  the  persons. 

The  Chairman.  See  if  it  ends  there.  I  think  it  does  not.  Discrim- 
ination in  either  of  these  respects  by  a  carrier  is  pi-ohil)ited,  you  say? 

Mr.  Bacon.   It  is  prohibited:  yes,  sjr. 

The  Chairman.  Then  it  is  an  offense,  is  it  not,  against  the  statute — 
a  violation  of  the  statute  ? 

Mr.  Bacon.  It  is  a  violation  of  the  statute. 
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The  Chair:man.  Have  we  not  a  Conmnssion  whose  duty  it  is  to 
make  inquiry  with  regard  to  all  violations  of  the  provisions  of  that 
statute  ( 

]Mr.  Bacon.  ^^'('  ha\'e.  and  they  have  made  inquiries  and  have  found 
that  violations  do  orcur  in  many  instances,  and  have  attempted  to  rem- 
edy it.  without  ert'ect. 

The  Chairman.  \Vhene\er  they  Hnd  that  there  is  a  violation  of  the 
statute  it  is  their  duty,  is  It  not.  under  the  statute,  to  proceed  to  the 
courts  for  remedies  ^ 

Mr.  Bacon.  1  do  not  understand  that  it  is  their  duty  to  proceed 
through  the  courts.  It  is  their  duty  to  hear  any  complaint  respecting 
such  violations. 

The  Chairman.  And  when  they  hear  that  a  ^'iolation  of  the  statute 
has  occurred,  you  say  that  you  ha\(^  not  yet  known  that  it  was  their 
duty  to  proceed  to  the  courts  i 

Mr.  Bacon.  No,  sir.     It  is  their  duty  to  investigate. 

The  Chairman.  To  investigated 

Mr.  Bacon.  And  report. 

The  Chairman.  Yes.  And  your  understanding  of  the  law — the 
present  law — is  that  whenever  they  iind  that  there  is  a  violation,  that 
ends  the  matter,  except  as  they. may  advise  the  discontinuance  of  it? 

]\Ir.  Bacon.  The  act  states  that  on  finding-  any  violation  of  the  law 
the  Commission  shall  notify  the  carrier  to  that  effect  and  notify  it  to 
discontinue  that  violation. 

The  Chairman.  Yes. 

Mr.  Bacon.  Those  are  the  words  the  statute  uses. 

The  Chairman.  And  in  your  judgment  that  ends  the  duty  and  the 
power  of  the  Commission. 

Mr.  Bacon.  The  Commission  is  authorized 

The  Chairman.   Will  you  just  answer  that  question,  please:! 

Mr.  Bacon.    What  is  the  question?     Just  let  me  have  it  again. 

The  stenographer  read  the  question  as  follows: 

And  in  your  judgment  that  ends  the  duty  and  the  power  of  the  Ct>niiHissioii? 

Tlie  Chairman.   When  they  have  ordered  the  Commission  to  desist? 

Mr.  Bacon.   No.  sir;  it  does  not. 

The  Chairjman.  That  is,  for  the  railroad  companies  to  desist? 

Mr.  P)ACON.  No,  sir.  It  is  authorized  to  proceed  to  enforce  its  orders 
through  the  courts. 

The  CHAiuiviAN.   Yes. 

Mr.  Bacon.  In  case  that  is  not  obeyed  l>y  tlie  railway  com})any.  But 
let  me  say  right  here- 

The  Chairman.  (Jo  on  and  answer  that  point. 

Mr.  Bacon  (continuing-).  The  extent  of  the  power  conferred  by  the 
act  upon  the  Commission  in  regard  to  a  discriminative  rate  or  an 
t'xccssive  rati'  is  to  so  declare  it.  and  to  notify  the  company  to  cease 
and  desist  from  that  \  iolatioii.  The  result  of  it  is  that  its  order  may 
be  complied  with  l)y  a  change  of  1  per  cent,  we  will  say.  on  the  exist- 
ing rates,  when  und(M-  the  existing  circiunstances,  it  is  ])lain  that  there 
ought  to  be  a  change  of  10  oi-  "Ji)  per  cent. 

The  Chairman.   Yes. 

Mr.  Ste\'ens.  I  wish  you  woidd  lile  with  the  conunittee  all  tlu' 
instances  you  know  of  that  thing  having-  been  done.  1  think  it  will  be 
of  gi-eat  use  for  us  to  inv(\stigate. 
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Mr.  Bacon.   It  will  be  a  pretty  difficult  thing-  to  do. 

Mr,  Stevens.  That  thing  has  been  done,  I  understand. 

Mr.  Bacon.  It  has  been  done. 

Mr.  Stevexs.  I  would  like  to  know  the  instances.  I  wish  that  you 
would  tile  that  information  with  the  connnittee. 

Mr.  Bacox.  I  will  give  you  one  instance  right  at  this  present 
moment. 

Mr.  Stevens.  If  you  have  time,  I  wish  that  you  would  tile  full 
information  on  that  with  the  committee. 

Mr.  Bacon.  I  will  give  you  one  instance  right  now.  of  a  case  in 
which  1  had  an  important  part  myself,  known  as  the  Milwaukee  case, 
which  was  In'ought  against  seven  different  railroads  transporting  grain 
from  west  of  the  Mississippi  to  Milwaukee  on  one  hand  and  Minnea- 
polis on  the  other.  The  rates  to  Milwaukee  were  believed  to  be 
unreasonable  in  proportion  to  the  rates  to  ^Minneapolis.  That  case 
was  brought  before  the  Commission,  and  was  decided  favorably  to  the 
Milwaukee  people,  and  a  definite  order  was  issued  by  the  Commission 
requiring  that  the  rates  to  Milwaukee  should  not  exceed  the  rates  to 
Minneapohs  by  a  greater  sum  than  the  difference  shown  .in  the  dis- 
tances carried  on  the  roads  in  question — the  difference  shown  in  the 
rates  carried  on  the  roads  in  question  for  corresponding  distances. 

1  will  say  that  the  distances  carried  are  applicable  only  to  short  dis- 
tances, and  are  not  applicable  to  terminal  points;  but  the  differences 
between  those  short  distances — the  local  traffic,  as  it  is  called — were 
applied  to  the  terminal  rates,  and  the  roads  were  required  to  change 
those  terminal  rates  in  conformity  therewith.  That  would  have  involved 
a  reduction  from  Milwaukee,  from  the  points  in  question— two  or  three 
hundred  of  them,  probably — of  from  2  to  3  cents  per  hundred  pounds, 
and  would  have  equalized  the  two  markets.  That  is,  it  would  have 
placed  the  two  markets  upon  a  par  for  grain  shipments  west  of  the 
Mississippi  River  on  their  way  to  the  seaboard.  But  the  railway  com- 
panies declined  to  make  the  change,  and  inst(>ad  of  making  the  change 
required,  made  a  change  of  about  one-half,  in  most  cases  less  than  one- 
half,  of  the  difference  required  by  the  Commission.  That,  as  you  will 
readily  see,  afforded  no  relief,  for  the  reason  that  it  required  the  full 
change  which  the  Conmiission  found  was  necessary  in  order  to  put  the 
markets  on  an  e(}uality.  That  is  one  case  that  1  have  given  you.  I  could 
propably  cite  a  great  many  others  b\'  looking  over  the  records,  but 
this  shows  the  difference,  clearly. 

Thereupon  the  conmiittee  adjourned  until  Friday,  December  16, 
1904,  at  10. 30  oVlock  a.  m. 


New  Orleans,  iJi'c^inhrr  6",  190J^,. 
Hon.  floHN  Sharp  "Williams, 

Washhigtoyi,  D.  C. 

Dear  Sir:  I  wish  to  assure  you  of  the  appreciation  of  the  members 
of  the  Centi-al  Yelow  Pine  Association  for  the  interest  you  express 
in  your  recent  letter  to  me,  in  legislation  to  amend  the  interstate  com- 
merce act  to  the  extent  that  the  Commission,  upon  complaint,  will  have 
the  power  to  fix  a  reasonable  rate  after  hearing. 

A  number  of  bills  have  been  intr«)duced  into  C(jngress,  all  seeking 
to  amend  the  law  in  about  the  same  way,  some,  however,  to  a  greater 
extent  than  others. 
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In  view  of  tlie  fact  that  the  railroad  intoi'est.s  will  oppose  any  kind 
of  legislation  eidart>in^- the  ])owers  of  the  Interstate  Commission  it  lias 
l)een  deemed  t)est  to  try,  at  this  time,  to  secure  oidy  such  an  amend- 
ment as  is  represented  l)y  the  Cooper  hill.  If  any  laroer  powers  are 
undertaken  to  be  secured  it  is  feared  that  through  the  opposition  of  the 
friends  of  the  railroads  leoislation  of  any  kind  in  the  inttM'est  of  the 
the  ])uhlic  will  fail.  . 

It  has  been  su^'gested  l)y  some  who  are  in  fa\"(U'  of  legislation  tiiat 
the  Cooper  bill  is  not  ade(|uate.  and  that  the  measure  is  imperfect 
and  if  enacted  into  law  will  affoi-d  very  little  if  any  relief,  foi-  the  fol- 
lowing reasons: 

First.  That  the  tii'st  clause  of  the  bill  do(^s  not  sutiiciently  authorize 
the  Conmiission  oi-  make  it  its  duty  to  find  what  is  a  reasonable  and 
lawful  rate  to  be  substituted  in  lieu  of  one  found  to  be  unreasonal)le 
and  uidawful;  and,  second,  the  provisions  of  the  bill  which  authorize 
the  court  to  set  aside  the  order  of  the  Conmiission  if  it  is  found  to  be 
unjust  or  unreasonable  on  the  facts  is,  in  the  opinion  of  s(Miie  who 
have  given  the  subject  thought,  fatal  to  the  purposes  of  the  bill. 

I  have  asked  Mr.  Bacon,  (;hairman  of  the  executive  conmiittee  of  the 
Interstate  Law  Association,  who  is  in  Washington  at  the  present  time, 
in  charge  of  the  measure,  to  confer  with  you  and  to  secure  your  assist- 
ance in  getting  a  favorable  report  from  the  House  committee. 

If  the  Cooper  I)ill  as  presented  is  not  adecpiate  to  secure  small  meas- 
ure of  relief  contemplated,  I  hope  through  your  efi'orts  it  can  ))e,  in 
committee  or  after  it  is  presented  to  the  llouse,  amended  so  that  ship- 
pers when  they  are  unjustly  treated  l)v  the  railroads  can  be  assur(>d  of 
prompt  relief  upon  com])Iaint  and  after  hearing. 
Yours,  vej'v  truly, 

(rEf).   S.   (lAKDlNKR. 
Pi'<'si(J<;rit  Central    Vclloir  J^'nn   Axx(>'-!((i !<ni . 


List  of  c  ••sT.s  (Jechlcil  jtrior  to  tlw  Siiprmii'  Court  decision  In  tin'  Ma.iiiinnii  Nntr  cksi'  Mail  ;^4, 
1897  107  f.  S..  479),  ill:  irliii-li  flu'  Coinmissidii  nnli'ml  i-liam/i's  lo  In'  iii<i<lr  in  rates 
jijinnl  to  III'  niijiisl  ur  niiri'nx(jii((hli'. 


Title  of  case. 


Citation. 


R..C< 


Evans  r.  O.R.&N.R.Cn I  Dec.     3,1887 

Reed  c  O.  R.  &  X.  R.  Co I do 

Farrar  r.  K.  T..  V.  &  G.  R.  Co I  Feb.   15, 1888 

Pvles  &  Sons  r.  E.  T.,  V.  &  G.  R.  Co do 

Hurlbnrl  c.  Penn.  R.  Co July  20,1888 

Uurlburt  c.  L.  S.  &  M.  S.  R.  Co .'do 

Farkhnrst  &  Co.  r.  Peiin.  R.  Co i  July   2S. 

.....'do.. 
Nov.  26, 
Sept.  2.=i, 
Apr.  n. 
Julv  19, 
Oct.  23, 
Mar.  13, 
Mar.  19, 
Apr.  13, 
Jinie  29, 
Oct.  29, 
Nov.  30, 
Jan.   28, 

do.. 

.Jan.  30, 
Nov.  28, 
Nov.  11, 
Aug.  l.i, 
Nov.  3, 
do.. 


Nicoljii  r.  I'eiin.  R.Cfi ^ 

New  Orleans  Cotton  Kxchange  I'.C.N.O.it  T.  P 

James  &  .\bbott  r.  E.T. .  V.  &  G.  R.  Co 

New  Orleans  Cotton  Exchange  v.  \\\.  C.  R.  Co 

Re  AllcKcd  FreiKht  Rates  on  Food  Products 

Harvard  Co.  v.  Penn.  ('<i 

Coxe  Bros,  tt  Co.  v.  L.  V.  R.  Co 

Boston  Fniit  &  Produce  Exchange  i'.  N.  Y.  &  N.  E.  R.  Co 

Delaware  State  Grange  r.  N.  V.,  P.  &  N.  Rv.  Co 

James  ct  Mayer  B.  Co.  v.  C,  N.  O.  &  T.  P.  R.  Co 

Florida   KniiioMcl  ('ommission  r.  S.  F.&  W.  R.  Co 

Lehmanii.  Iligginson  &  Co.  v.  T.  it  P.  R.  Co 

Rising  i.  S.  F.  cV  W.  R.  Co 

Perry  c.  F.  C.  &  P.  R.  Co 

Murphy,  Wa.sey  &  Co.  v.  Wabash  R. Co 

.Merchilnts'  I'liion  of  Spokane  r.  No.  Pac.  R.  Co 

Independent  Refiners'  Assn.  r.  W.  N.  V.  &  P.  R.  Co.  (3  cases).. 

Troy  Bd.  Trade  r.  Wn.  M.  R.  Co 

Diiiican  /•.  .\.  T.  i<:  S.  F.  Ry.  Co 

Duncan  r.  Si  >.  Pac.  Co 


1888 

1888' 

18S9 

1890 

1890 

1890 

1891 

1891 

1891 

1891 

1S91 

1.S91 

1892 

Vmi 

1892 
1892 
1893 
1893 


1  T.C.C.  Rep.,325. 
1  lb.,  325. 
1  lb.,  480. 

1  Ib.,4().x 

2  lb.,  130. 

Do. 
2  II).,  131. 
Do. 

2  Ib.,37:>. 

3  lb.,  22."). 

3  lb., 534. 

4  lb.,  110. 
4  lb.. 212. 
4  lb., 535. 
4  lb.,  (•.04. 
4  lb.,. 588. 

4  lb.,  744. 

5  lb.,  13. 
5  lb.,  44. 
5  Dj.,  120. 
5  Ui..  97. 
5  \h.,  122. 
5  lb.,  478. 
5  Tb.,  415. 
Oil).,  1. 

r,  lb..  .v5. 
Do. 
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List,  of  r<m->i  derided  prior  to  the  Supreme  Court  decision  in  the  Maximum  Bate  case  May 

24,  1897,  e«c.— Continued. 


Title  of  case. 


MorrelH'.  Uii.  Pae.  R.  Co : Dec.  22,1893 

Newland?'.  No.  Pac.  R.  Co Jan.»31,1894 

Page  f .  D.,  L.  &  W.  R.  Co Mar..  23, 1894 

....do 

Apr.  6, 1895 
Oct.    19,1895 

....do 

Nov.  25,1895 
Feb.     8, 1896 

....do 

May  20,]  896 
Feb.  26,1897 
Mar.  13,1897 


Cincinnati  Freight  Bureau  v.  C,  N.  O.  &  T.  P.  R.  Co. 

Cliicago  Freiglit  Bureau  v.  L.  N.  A.  &  C.  R.  Co 

Charleston  Truck  Farmers'  Assn.  v.  N.  E.  R.  Co 

Hill  &  Bro.  r.  N.  C.  &  St.  L.  R.  Co 

Cordele  Machine  Shop  v.  L.  &  N.  R.  Co 

Colorado  Fuel  &  Iron  Co.  v.  So.  Pac.  Co 

Evans  c.  Union  Pac.  R.  Co 

Miiy  v.  McNeil,  receiver,  O.  R.  &  N.  R.  Co 

Jerome  Hill  Cotton  Co.  r.  M.,  K.  &  T.  R.  Co 

Missouri  R.  R.  Commission  v.  Eureka  Springs  R.  Co. 
Milk  Producers' Prot.  Assn.  y.  D.,  I .  &  W.  Ry 


Citation. 


61.  C.C.,Rep.,121. 
6  lb.,  131. 
6  lb.,  148. 
6  lb.,  195. 

Do. 
6  lb.,  295. 
6  1b.,  343. 
6  lb.,  361. 
6  lb.,  488. 
6  lb.,  520. 

Do. 

6  lb.,  601. 

7  lb.,  69. 
7  lb.,  92. 


List  of  cases  decided  subsequent  to  the  Maximum  Rate  decision  of  the  Supreme  Court,  May 
S4,  1897  {187  U.  S.,  479),  in  which  the  Commission  found  rates  complained  of  to  be 
unjust  or  uirreasonable  and  ordered  them  to  be  discontinued. 


Title  of  case. 


Suffern,  Hunt  &  Co.  v.  I.  D.  &  W.  R.  Co . 


Aug.  21, 
Dec.  31, 
,lan.  19, 
Jan.  20, 
Oct.  29, 
June  22. 
Jan.     8, 

Mar.  10, 

Warren-Ehrct  Co.  v.  Cent.  R.  of  N.  J j  Dec.  22, 

McGrew  v.  Mo.  Pac.  R.  Co Feb.     8, 

Hilton  Lbr.  Co.  t'.  W.  &  W.  R.  Co -^pr.  10, 

Natl.  Whole.sale  Lbr.  Dlrs.  Assn.  ?;.  N.  &  W.  R.  Co Dec.  11, 

Wilm.  Tariff  Assn.  r.  C.  P.  &  V.  R.  Co Dec.'  17, 

Johnson  t).  C,  St.  P.,  M.  ct  O.  R.  Co  j  May     7, 

Re  Proposed  Advances  in  Freight  Rates ;  Apr.     1, 


Carv  V.  Eureka  Sprg-s.  R.  Co .*- 

Caliawav  v.  L.  &  N.  R.  Co 

Milwaukee  Chamber  Commerce  v.  C,  M.  &  St.  P.  R.  Co. 

Cattle  Raisers'  Assn.  v.  Ft.  W.  <fe  D.  C.  R.  Co 

Phillips,  Bailev  6i  Co.  v.  L.  &  N 

Grain  Shippers'  Assn.  of  N.  W.  Iowa  v.  L.  C.  R.  Co 

Savannah  Bureau,  etc.,  v.  L.  &  N.  R.  Co 

Hampton  Board  of  Trade  v.  N.  C.  &  St.  L.  R.  Co. 


Citation. 


July     1,1897 


Mayor,  etc.,  of  Wichita  v.  A.,  T.  &  S.  F.  R.  Co  . 

Marten  v.  L.  &  N.  R.  Co 

Georgia  Peach  Growers'  Assn.  v.  Atlantic  Coast  Line  R.  Co. 

Aberdeen  Com.  Group  Assn.  v.  M.  &  O.  R.  Co 

N.  O.  Live  Stock  Exch.  c.  T.  &  P.  R.  Co 

Re  Transportation  of  Fruit  on  P.  M.  i&  Mich.  Cent.  R.  Co . . 


Oct, 
Nov.  21 
June  4 
June  25 
....do. 
July  27 


1897 
1897 
1898 
1898 
1898 
1899 
1900 
1900 
1900 
1901 
1901 
1901 
1901 
1902 
1903 
1903 
1903 
1904 
1904 

{964' 


7  I.  C.  C.  Rep.,  255 

(2  cases). 
7  lb.,  286. 
7  lb,,  431. 
7  lb.,  481. 
7  lb.,  513. 
7  lb.,  93. 

7  lb..  158. 

8  lb.,  377. 
8  lb.,  503. 
8  lb.,  598. 

8  lb..  630. 

9  lb.,  17, 
9  lb,,  87. 
9  lb.,  118. 
9  lb.,  221. 
9  lb.,  382. 
9  lb.,  .534. 

9  lb.,  581. 

10  lb..  2.55. 
10  lb,.  289, 
10  lb,,  327, 
10  Ib„  360. 


Note. — The  foregoing  cases  of  the  Commission  involved  the  unrea- 
sonableness and  injustice  of  rates  only. 

Numerous  other  decisions  of  the  Conmiission  involved  the  reason- 
ableness of  rates  considered  coUateralh"  with  unjust  discrimination, 
undue  preference,  and  violations  of  the  long  and  short  haul  section. 

El)W.  A.  MOSELEY, 

Secretary. 
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Friday,  Janvary  6,  1905. 

I'he  coniinittcc  met  at  10.40  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

The  Chairman.  We  will  resume  the  hearings  upon  the  interstate 
commerce  propositions.  Mr.  Bacon  is  here,  and  ]\Ir.  Mann,  I  under- 
stand, desires  to  ask  him  some  questions. 

STATEMENT  OF  MR.  E.  P.  BACON— Resumed. 

Mr.  Mann.  How  long  haA^e  yon  been  interested  in  the  proposed 
amendment  or  proposed  amendments  to  the  interstate  commerce  hnv? 

Mr.  Bacon.  I  have  taken  an  active  part  in  the  matter  for  five  years 
past,  and  have  felt  interested  in  it  ever  since  the  decision  of  the  Su- 
preme Court  which  denied  the  power  to  the  Commission  to  designate 
what  change  should  be  made  in  a  rate  found  to  be  unjust  or  dis- 
criminative. 

Mr.  ]\Iann.  And  during  that  time  have  you  given  very  special 
study  to  the  subject? 

Mr.  Bacon.  I  have,  so  far  as  I  could  do  so  in  connection  with 
proper  attention  to  my  business. 

Mr.  Mann.  You  are  the  chairman  of  the  executive  committee  of 
the  so-called  Interstate  Commerce  Law  Convention? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  Do  you  consider  yourself  an  expert  on  the  subject  of 
rate  making  ? 

Mr.  Bacon.  I  would  not  make  such  a  statement;  no,  sir.  I 
have  given  a  good  deal  of  study  to  it  and  feel  fairly  well  informed  in 
regard  to  it,  but  I  would  not  consider  myself  an  expert,  by  an}"  means. 

Mr.  Mann.  Do  you  consider  3'ourself  an  expert  upon  the  question 
of  what  legislation  should  be  enacted  to  give  the  Interstate  Commerce 
Commision  power  to  make  freight  rates? 

JMr.  Bacon.  I  have  definite  ideas  in  relation  to  it. 

]Mr.  Mann.  Well,  if  3'ou  would  answer  my  question  I  think  we 
would  get  to  it  easier. 

Mr.  Bacon.  I' should  not  say  that  I  am  an  expert  in  legislation,  for 
I  am  not. 

Mr.  Mann.  Do  you  consider  yourself  an  expert  on  the  question  as 
to  whether  changes  should  be  made,  and  if  so,  to  what  extent,  in  the 
power  of  the  Interstate  Commerce  Commission? 

Mr.  Bacon.  I  must  say  that  I  do  not  consider  myself  an  expert  in 
2^T\y  of  these  matters.  I  have  given  much  attention  to  them  and  have 
reached  definite  conclusions  in  relation  to  them,  which  are  mature, 
and  on  which  I  am  very  clear. 

Mr.  Mann.  Do  you  consider  that  the  subject  of  rate  making  by 
railroads  is  a  matter  requiring  expert  or  technical  knowledge,  or  a 
subject  which  can  be  passed  upon  by  the  ordinary  layman  without 
expert  knowledge? 

Mr.  Bacon.  Railroad  men  have  recently  testified  that  the  making 
of  rates  is  not  a  science. 

Mr.  Mann.  If  you  will  answer  my  question  I  will  be  very  much 
obliged  to  you. 

Mr.  Bacon.  Please  repeat  it. 
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Mr.  INIann.  I  did  not  ask  about  railroad  men,  but  I  asked  for  your 
opinion, 

Mr.  Bacon.  I  answered  that  question  by  giving  the  oj)inion  of  rail- 
road traffic  managers,  which  I  fuUj^  coincide  in. 

Mr.  Mann.  You  agree  that  it  does  not  require — you  state  that  it 
does  not  require  an  expert  knowledge  to  make  freight  rates  ? 

Mr.  Bacon.  That  is  not  exactly  what  I  mean. 

Mr.  Mann.  Won't  you  tell  us  just  what  you  do  mean  on  the 
subject. 

Mr.  Bacon.  The  matter  of  making  rates  is  largely  a  matter  of  ex- 
periment and  of  development.  Rates  are  made  by  traffic  managers 
T>'ith  the  view  to  testing  their  correctness  and  their  ])racticability,  and 
as  changes  are  found  to  be  necessary  in  the  workings  of  the  business 
they  are  made,  one  after  another,  until  finally  a  rate  is  reached  which 
is  found  to  be  practicable  and  as  satisfactory'  as  circumstances  will 
permit. 

Mr.  Mann.  If  you  will  permit  me  to  direct  your  attention  to  my 
question,  it  was  as  to  whether  it  requires  expert  knowledge  in  order 
to  make  this,  or  whether  freight  rates  can  be  made  at  random  without 
expert  knowledge,  in  your  judgment. 

Mr.  Bacon.  They  certainly  can  not  be  made  at  random,  but  I  con- 
sider that  a  proper  study  of  the  subject  on  the  part  of  one  who  gives 
his  attention  to  it,  and  particularly  one  who  is  charged  with  the  duty 
of  regulation  of  railroad  rates,  will  give  him  sufficient  knowledge  on 
the  subject  to  determine  whether  the  rates  already  existing  are  cor- 
rect, are  just,  are  reasonable,  or  not;  and,  if  not,  what  should  be  sub- 
stituted in  their  place  that  will  be  so.  I  do  not  consider  that  it  is 
necessary  that  a  man  should  have  had  experience  in  the  traffic  de- 
partment of  a  railroad  in  order  to  form  a  judgment  in  regard  to  the 
determination  of  a  question  of  that  kind. 

Mr.  Mann.  Of  course,  I  did  not  ask  you  that  question,  although 
the  information  is  very  valuable.  Wliat  I_  wanted  to  know  was 
whether  it  required,  in\our  judgment,  expert  knowledge  to  make 
freight  rates. 

Mr.  Bacon.  If  you  mean,  by  expert  knowledge,  the  knowledge  of 
the  man  who  has"^  given  his  life  to  the  making  of  rates,  I  should 
answer  the  question  in  the  negative. 

Mr.  Mann.  You  think  it  does  not  require  any  very  extended 
knowledge  to  determine? 

Mr.  Bacon.  You  asked  me  if  it  required  expert  knowledge. 

Mr  Mann.  I  did. 

Mr.  Bacon.  And  I  replied  to  that. 

Mr.  Mann.  That  it  does  not  require  expert  knowledge  to  make 
freight  rates? 

Mr.  Bacon.  That  it  does  not  require  the  expert  knowledge  acquired 
by  actual  service  as  the  traffic  manager  of  a  railroad, 

Mr.  AIann.  You  hedge  your  answer  so  that  it  is  valueless.  In 
your  judgment,  does  it  require  expert  knowledge  to  determine  upon 
the  making  of  freight  rates  or  not  ? 

Mr.  Bacon.  I  think  I  have  answered  that,  Mr.  Mann, 

Mr.  Mann.  I  do  not  think  you  have. 

Mr.  Bacon.  I  would  like  to  hear  my  answer  repeated,  if  the  sten- 
ographer will  give  it  to  me. 
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The  stenographer  read  as  follows: 

Mr.  Maxn.  Of  e(mrso  I  did  not  ask  you  that  qnestiou.  although  the  informa- 
tion is  very  valuable.  AVhat  I  wanted  to  know  was  whether  it  required,  in  your 
judgment,  expert  knowledge  to  make  freight  rates. 

Mr.  Bacox.  If  you  mean  by  expert  knowledge  the  laiowledge  of  the  man  who 
has  given  his  life  to  the  making  of  rates,  I  should  answer  the  question  in  the 
negative. 

Mr.  ]\Ia.\n.  You  think  it  does  not  require  .-my  very  extended  kntnvledge  to 
determine. 

Mr.  Bacox.  You  asked  me  if  it  required  (>x]icrt  knowledge. 

Mr.  Mann.  1  did. 

Mr.  Bacon.  And  I  replied  to  that. 

Mr.  Mann.  That  it  does  not  require  expert  knowledge  to  make  freight  rates? 

Mr.  Bacon.  That  it  does  not  require  the  expert  knowledge  acquired  by  actual 
service  as  the  trallic  manager  of  a  railroad. 

Mr.  MA^"^^  Of  course  it  is  iniiiiaterial  how  the  expert  knowledge 
is  acquired. 

Mr.  B.vcox.  I  will  answer  further,  that  it  does  require  knowledge 
from  investigation  of  the  subject  and  examination  into  the  circum- 
stances and  conditions  relating  to  the  particular  rate  in  question. 

Mr.  Maxn.  Xow.  to  change  the  subject.  You  testified  before  our 
committee  that  the  Elkins  bill  was  preparect  by  the  general  solicitor 
of  the  Pennsylvania  Eailroad.  and  that  the  Cooper-Quarles  bill  was 
substantially  the  Elkins  bill. 

Mr.  Bacon.  As  the  Elkins  law  was  amended  by  agreement  between 
the  general  counsel  of  the  Pennsylvania  Railroad  and  representatives 
of  the  executive  committee  of  the  Interstate  Commerce  liav.^  Con- 
vention. 

Mr.  Maxn.  You  testified,  as  I  remember,  to  this  effect  that  "the 
bill  now  before  you.  No.  6278,  comprises  the  provisions  of  the  Elkins 
bill,  revised  as  above  stated,  with  the  exception  of  the  pooling  and 
traffic  association  provision,  which  has  been  omitted.  All  the  pro- 
visions contained  in  the  present  bill  were  contained  in  each  of  the  sev- 
eral bills  heretofore  mentioned."  including  the  Elkins  bill.  I  under- 
stand that  to  be  your  statement? 

Mr.  Bacox.  Yes,  as  T  understand  it.  I  will  state,  however,  that 
there  is  one  omission  in  the  Cooper  bill  from  the  original  Elkins  bill, 
which  is  this:  The  Elkins  bill  provides  that  a  rate  fixed  by  order  of 
the  Commission  should  only  be  in  force  one  year.  That  has  been 
omitted,  and  there  has  been  submitted  in  its  place  authority  for  the 
Commission  to  modify  or  change  a  rate  that  it  has  previously  made, 
upon  full  liearing  of  both  parties,  at  any  time. 

Mr.  Maxx.  .\nd  that  Avas  the  only  substantial  change  made? 

Mr.  Bvcox.  That  was  the  only  change  of  any  importance. 

]Mr.  Manx.  In  other  words,  as  you  said  in  the  testimony  before  this 
committee,  the  Cooper-Quarles  bill  is  simply  a  redraft  of  the  revised 
Elkins  bill,  eliminating  the  pooling  section? 

Mr.  Bacox.  Substantially  so;  yes. 

Mr.  Maxx.  The  Elkins  bill,  according  to  your  statement,  was  pre- 
pared directly  and  drawn  personal!}^  by  the  general  counsel  of  the 
PeiinsylvanJu  Pail  road  Company. 

Mr.  Bacox.  It  was  so  stated  at  the  time,  and  I  believe  that  to  have 
been  the  case. 

Mr.  Manx.  Well,  do  you  not  know  whether  it  is  the  case?  You 
were  in  consultation  with  Mr.  Logan,  were  you  not  ? 

Mr.  Bacox.  Yes,  sir. 
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Mr.  ]\LiNN.  And  you  knew  whether  he  drew  the  bill  or  not? 

Mr.  Bacon.  It  was  the  general  understanding  that  he  drew  it, 
and  in  my  negotiations  with  him  it  was  so  treated. 

Mr.  Mann.  Did  you  have  any  statement  from  him  as  to  whether  he 
drew  it  ? 

Mr.  Bacon.  I  think  that  he  stated  to  me  that  he  drew  the  bill. 

Mr.  jNIann.  Who  is  the  vice-chairman  of  your  law  convention? 

Mr.  Bacon.  The  vice-chairman  is  Mr.  Charles  H.  Seybt,  of  St. 
Louis. 

Mr.  Manx.  He  is  a  director  in  the  Vandalia  Eailroad,  is  he  not? 

Mr.  Bacon.  I  understand  he  is;  yes,  sir. 

jMr.  Mann.  That  is  a  part  of  the  Pennsvlvania  Railroad  sj^stem,  is 
it  not  ? 

Mr.  Bacon.  It  is  a  part  of  its  system ;  whether  it  is  owned  or  leased 
I  do  not  know.     I  think  it  is  leased. 

Mr.  ]Mann.  It  is  a  part  of  the  Pennsylvania  system,  and  the  Penn- 
sylvania Railroad  determines  who  the  directors  shall  be? 

Mr.  Bacon.  That  I  am  not  certain  about;  but  it  is  understood  to 
be  under  the  control  of  the  Pennsylvania  Railroad  Company. 

Mr.  Mann.  The  secretary  of  your  convention  is  Mr.  Frank  Barry? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  He  is  also  the  manager  of  the  organization  in  Wash- 
ington ? 

Mr.  Bacon.  We  do  not  stj^le  him  manager;  he  represents  the  com- 
mittee in  Washington. 

Mr.  Mann.  Did  you  not  elect  him  as  manager  of  the  organization 
in  Washington  ? 

Mr.  Bacon.  Xo,  sir;  he  Avas  the  secretary,  elected  as  secretary,  with 
the  understanding,  however,  that  he  would  spend  his  time  in  Wash- 
ington during  the  sessions  of  Congress. 

Mr.  jMann.  The  reports  of  your  proceedings  show  that  you  elected 
him  as  manager  of  the  organization. 

Mr.  Bacon.  Will  you  please  cite  it? 

Mr.  ]\Iann.  I  will,  although  I  do  not  know  whether  I  can  pick 
it  right  out  at  this  moment  or  not.     I  will  call  your  attention  to  it. 

Mr.  Bacon.  He  was  elected  b}^  the  executive  committee  at  a  meeting 
held  after  the  adjournment  of  the  convention,  and  he  was  elected  as 
secretary. 

Mr.  Mann.  Elected  as  secretary  by  the  committee? 

Mr.  Bacon.  By  the  committee;   yes,  sir. 

Mr.  Mann.  I  will  call  your  attention  to  that  report  later,  so  that 
you  may  know  what  the  title  is  that  you  conferred  upon  Mr.  Barry. 

Mr.  Bacon.  W^hatever  he  may  be  styled  it  is  expected  that  he  will 
be  in  Washington  during  the  sessions  of  Congress  for  the  purpose  of 
giving  any  information  that  may  be  desired  in  relation  to  proposed 
legislation. 

Mr.  Mann.  He  occupied  the  same  position  a  year  ago? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  And  was  here  in  Washington  in  charge  of  the  move- 
ment inaugurated  by  the  Interstate  Commerce  Law  Convention, 
which  you  are  also  representing? 

Mr.  Bacon.  He  was ;  yes,  sir. 

Mr.  Mann.  Did  you  ever  see  the  article  which  he  wrote,  or  pur- 
ported to  write,  published  in  "  Freight."  of  April,  1904? 
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Mr.  Bacox.  I  do  not  iio\\'  recall  it. 

Mr.  Ma>^n.  I  will  call  your  attention  to  a  statement  in  that  publi- 
cation [reading]  : 

Progress  is  being  made  skmiy  toward  the  eiuvetnieiit  of  the  Cooper  and 
Quarles  bills  to  amond  the  act  to  regulate  comnierce.  but  it  is  satisfactory 
withal.  *     Thus    far,    howe\er,    a    majority    of    that    committee    has 

lefused  to  accord  us  so  much  as  a  hearing,  and  its  chairman  and  several  of 
the  intluential  members  assert  that  they  will  not  consent  to  spend  any  time 
upon  the  subject,  being  wearied  with  the  importunities  of  the  public  during  the 
past  few  sessions  of  Congress  f(jr  sucli  legislation.  This  committee  is  so  con- 
stituted that  its  majority  stands  as  a  "  stone  wall "'  to  prevent  any  enactments 
which  may  be  disapproved  by  the  railroads  of  the  country. 

Did  you  ever  see  that  article  ? 

Mr.  Bacon.  It  seems  to  me  that  I  have  seen  it.  I  have  not  a  very 
distinct  recollection  about  it.  But,  however  that  may  be,  I  will  say 
that  that  is  a  purely  personal  act  on  his  part,  not  authorized  by  the 
committee  or  coming  under  its  cognizance  in  any  way. 

Mr.  Mann.  Do  you  employ  a  secretary  who  as  secretary  writes 
articles  for  the  public  press  which  you  do  not  approve  of  ? 

Mr.  Bacon.  I  hardl}^  think  it  is  competent  for  the  committee  to  pass 
its  own  opinion  upon  the  act  of  the  secretary  outside  of  the  duties  of 
his  office. 

Mr.  Mann.  Do  you  approve  of  an  article  of  this  sort  ? 

Mr.  Bacon.  I  hardly  want  to  express  an  opinion  in  relation  to  that. 
I  do  not  think  that  has  any  bearing  upon  the  merits  of  this  legislation. 

Mr.  Mann.  If  it  has  no  bearing  upon  the  merits  of  this  legislation, 
then  why  do  you  permit  your  secretary  to  publish  such  a  thing  and 
why  do  you  also  publish  such  things  ? 

Mr.  Bacon.  We  can  hardly  be  expected  to  control  every  movement 
and  every  utterance  of  our  secretary.  In  regard  to  your  allusion  to 
myself  I  will  say  that  I  have  never  published  anything  of  that  kind. 

Mr.  ]\Iann.  We  will  come  to  that  later. 

You  did  not  want  any  hearings  on  this  Cooper-Quarles  bill  ? 

Mr.  Bacon.  We  felt  that  the  hearings  held  two  years  ago  last 
April  were  ample,  and  we  desired  to  expedite  legislation  by  waiving 
the  offering  of  any  further  testimony.  We  felt,  however,  that  the 
railways  would  desire  hearings,  and  for  that  reason  we  urged  the 
setting  of  a  time  for  hearings  during  the  last  session  of  Congress. 
Having  failed  in  that,  we  have  entirely  withdrawn  from  the  offering 
of  further  testimony  for  the  purpose  of  expediting  the  legislation. 

Mr.  Mann.  You  published  a  pamphlet  purporting  to  contain  an 
address  delivered  by  you  to  this  committee,  in  which  you  stated  that 
you  did  not  wish  further  hearings,  as  I  remember,  at  the  last  session 
of  Congress? 

Mr.  Bacon.  At  the  last  session  of  Congress  we  were  seeking  to 
have  hearings  fixed ;  but  at  the  latter  end  of  the  session — in  the  last 
two  weeks  of  the  session— we  requested  or  at  least  stated  that  we 
desired  no  hearings,  and  if  the  opposition  desired  them  we  wished 
to  have  them  as  speedily  as  possible,  but  that  in  fact  we  sa-w  no  occa- 
sion for  further  hearings  on  account  of  the  previous  one  having  been 
so  exhaustive. 

Mr.  Mann.  The  publication  "Freight"*  you  are  acquainted  with? 

Mr.  Bacon.  I  have  seen  it;  yes,  sir. 

Mr.  Mann.  You  are  an  admirer  of  it,  are  you  not? 

I  c  L — 05 3 
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Mr.  Bacon.  I  think  it  is  a  useful  publication  in  its  way. 

Mr.  Mann.  You  have  warmly  commended  it  over  your  signature? 

Mr.  Bacon.  Yes,  I  have. 

Mr.  Bacon.  You  spoke  at  first  as  though  you  had  hardly  heard  of 
it,  and  I  did  not  know.  In  the  publication  "  Freight "  you  wrote  an 
article  in  which  3'ou  stated  that — 

"  Owing  to  the  opposition  of  the  leading  members  of  the  Interstate  Commerce 
Committees  of  the  two  Houses  to  any  legislation  further  restricting  the  power 
of  the  carriers  to  make  and  enforce  such  rates  as  they  may  see  fit,  it  has  been 
impossibe,"  etc. 

Do  yon  believe  that  statement  is  true? 

Mr.  Bacon.  I  think  it  was  true  at  the  time  it  was  written.  Don't 
you  think  it  was  true  ? 

Mr.  Mann.  I  know  it  was  not  true.  I  know  that  it  was  a  libel  and 
a  slander.     I  know  it  was  false,  and  I  believe  you  know  it  was  false. 

Mr.  Bacon.  Well,  Mr.  Mann,  I  wish  to  say  that  I  am  not  here  to  be 
characterized  as  a  falsifier,  and  I  will  say,  further 

Mr.  IVIann.  Well,  if  you  write  articles  you  must  take  the  conse- 
quences. 

Mr.  Bacon  (continuing).  That  where  I  am  known  that  has  been 
the  last  thing  that  has  ever  been  attributed  to  me.  What  I  said  then 
I  said  conscientiously. 

Mr.  Richardson.  I  would  be  glad  to  know  what  statement  you 
did  make  on  the  subject. 

Mr.  Bacon.  Mr.  Mann  just  read  a  statement  from  a  communica- 
tion which  I  gave,  I  believe,  to  the  publisher  of  "  Freight."  Is  that 
what  it  is? 

Mr.  Mann.  That  is  what  it  is  from;  yes. 

Mr.  Bacon.  I  made  the  statement  conscientiously,  and  I  believed 
it  to  be  true,  and  now  believe  that  it  was  true  at  the  time. 

Mr.  Richardson.  Have  you  examined  the  records  of  the  Interstate 
Commerce  Committee  and  the  votes  of  last  session? 

Mr.  Mann.  If  you  have  not  seen  the  records  1  have  the  records 
here,  Mr.  Richardson. 

It  is  also  stated  by  "  Freight "  that  in  your  address  before  the  St. 
Louis  Convention  that  you  stated  "  that  over  three-fourths  of  the 
representatives  in  Congress  owed  their  presence  there  to  the  influence 
of  the  railroads.''     Did  you  make  such  a  statement? 

Mr.  Bacon.  I  saw  that  statement  immediately  after  the  convention, 
and  I  had  no  recollection  of  uttering  it.  My  remarks  were  entirely 
extem|)oraneous  at  the  time,  and  I  could  not  recall  anything  of  that 
character. 

Mr.  Mann.  You  saw  that  statement  in  the  November  issue  of 
"  Freight,"  and  in  the  December  issue  of  '*  Freight "  you  wrote  a 
letter  telling  "  Freight  "  what  a  valuable  publication  it  was,  but  did 
not  consider  it  necessary  to  refute  that  statement  ? 

Mr.  Bacon.  I  have  not  been  able  to  command  time  to  saj^  what  I 
should  want  to  in  relation  to  everything  I  have  seen  published  in  con- 
nection with  this  legislation,  and  hence  did  not  make  any  attempt  to 
make  any  refutation.  I  did  not  suppose  it  was  of  sufficient  impor- 
tance to  require  it. 

Mr.  Mann.  I  suppose  you  thought  anybody  in  the  country  could 
go  out  and  libel  a  member  of  Congress  and  have  no  attention  paid  to 
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it.  It  is  fortunately  true  that  people  in  the  country  generally  do  not 
pay  much  attention  to  such  statements. 

Mr.  Bacon.  As  I  said  before,  I  have  no  recollection  of  saying  that 
and  had  not  at  the  time-,  although  I  saw  it  within  two  or  three  days 
after  the  convention. 

Mr.  Mann.  I  sincerely  hope,  Mr.  Bacon,  that  a  gentleman  of  your 
standing — and  I  do  appreciate  the  high  standing  you  have — would 
know  better  than  to  make  a  statement  like  that,  which  you  ought  to 
know  is  false. 

Mr.  Bacon.  I  did  inquire  of  two  or  three  persons  at  the  convention 
if  they  heard  me  make  such  a.  statement,  and  they  did  not  recall  it. 

Mr.  Mann.  You  said,  however,  in  your  address  in  St.  Louis  that 
"  four  of  the  members  of  this  committee  have  declared  that  they  will 
permit  no  action  on  the  part  of  the  committee  upon  any  bill  which  is 
before  them  until  definite  action  is  taken  upon  this  particular  bill," 
relating  to  the  Cooper-Qua rles  bill? 

Mr.  Bacon.  I  think  I  did  make  that  statement,  which  I  did  from 
statements  made  to  me  by  the  gentlemen, 

Mr.  Mann.  I  do  not  ask  who  the  four  members  are.  You  were 
here  this  morning  when  we  reported  a  number  of  bills  without  oppo- 
sition ? 

Mr.  Bacon.  I  hardly  think  it  would  be  proper  for  me  to  give  the 
names.     It  was  stated  to  me  in  private  conversation. 

Mr.  Mann.  I  am  not  asking  for  it.  You  probably  believed  that 
statement  ? 

Mr.  Bacon.  Yes. 

Mr,  Mann.  You  made  it? 

Mr.  Bacon.  Yes. 

Mr.  Shackleford,  Did  you  make  that  from  talking  with  members 
themselves  ? 

Mr,  Bacon,  I  think  I  made  it  in  an  address. 

Mr.  Shackleford.  But  did  you  derive  joiiv  information  from  talk- 
ing with  these  four  members? 

Mr.  Bacon.  Yes,  sir. 

Mr,  Shackleford.  I  desire  to  ask  you  if  Mv.  Shackleford,  of  Mis- 
souri, was  one  of  them  ? 

Mr.  Bacon.  No,  sir;  he  was  not. 

Mr.  TowNSEND.  AA^ien  was  that  address  delivered? 

Mr.  Mann.  In  October,  last  fall,  just  before  the  election.  Now, 
the  fact  is  that  the  Cooper-Quarles  bill  was  the  bill  drawn  by  the 
attorney  of  the  Pennsylvania  Raih^oad  Companj^  in  all  of  its  features, 
is  it  not  ? 

Mr.  BACf)N.  It  is,  as  I  have  said  before,  a  redraft  of  the  bill  which 
the  late  Judge  Lo^an,  general  counsel  of  the  Pennsylvania  Eailroad, 
originally  drew.  Avith  some  changes  and  modifications. 

Mr.  Mann.  Of  not  any  importance,  however,  you  say? 

Mr.  Bacon.  The  most  important  one  was  the  one  which  I  men- 
tioned. 

Mr.  Mann.  The  others  are  not  of  any  importance  ? 

Mr.  Bacon.  The  others  are  principally  verbal  changes,  with  the 
view  of  making  it  clearer  and  more  specific  and  less  liable  to  miscou; 
struction. 

Mr.  Mann.  And  yet,  because  the  members  of  this  committee  were 
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not  willing  to  report  that  bill  without  a  hearing,  a  bill  drawn  by  the 
attorne}^  of  the  principal  railroad  company  of  the  land,  you  and 
your  secretary  denounced  this  committee  as  railroad  representatives. 

Mr.  Bacon.  I  never  have  characterized  the  members  of  this  com- 
mittee, nor  the  members  of  Congress,  as  railway  representatives. 

Mr.  Mann.  I  have  just  read  to  you  what  you  stated.  Both  you 
and  your  secretary  characterized  members  of  Congress  as  railway 
representatives,  under  the  influence  of  the  railways,  and  opposed  to 
making  any  change  whatsoever  in  the  power  of  the  railroads  to  fix 
rates,  because  we  would  not  report  without  hearing  a  bill  drawn  by 
the  general  counsel  of  the  Pennsylvania  Railroad  Com^jany.  Do 
you  think  that  that  was  fair  to  the  members  of  the  committee? 

Mr.  Bacon.  That  bill  had  been  before  this  committee,  in  the  bill 
that  was  introduced  by  Mr.  Wanger  of  the  committee,  after  having 
been  before  the  Senate  for  some  two  or  three  months,  I  think,  and 
both  the  Senate  committee  and  House  committee  had  been  holding 
hearing^s  for  two  months  upon  that,  together  with  the  other  bills. 
The  principles  contained  in  that  bill  were  substantially''  the  same  as 
those  contained  in  the  Corliss  bill,  which  was  the  House  bill  upon  the 
same  subject;  but  our  committee  upon  negotiation  with  the  Pennsyl- 
vania Railroad  Company  officers  accepted  the  Elkins  bill  as  a  substi- 
tute for  the  Corliss  bill,  the  Corliss  bill  having  embraced  several  pro- 
visions that  were  not  embraced  in  the  Elkins  bill.  We  waived  those 
other  provisions  and  acepted  the  Elkins  bill  in  its  place,  the  pro- 
visions of  the  Elkins  bill,  I  say  having  been  already  included  in  the 
Corliss  bill,  which  had  been  the  subject  of  investigation. 

Mr,  Mann.  In  other  words,  you  went  over  to  the  railroad  bill,  and 
because  the  committee  would  not  follow  you  fast  enough  j^ou  say  that 
we  are  under  the  influence  of  the  railways? 

Mr.  Bacon.  I  have  not  said  any  such  thing,  Mr.  Mann. 

Mr.  Mann.  T  am  very  glad  if  you  will  say  you  did  not  say  that. 
"N^Tien  I  read  it  to  you  a  while  ago  you  would  not  say  that  you  did  not 
say  it. 

Mr.  Bacon.  The  question  has  often  been  put,  is  not  Mr.  So-and-so 
under  the  control  of  the  railroads,  and  I  have  denied  it.  I  have  said 
that  they  are  actuated  bj^  their  own  views  and  sentiments  in  regard  to 
legislation,  and  that  I  believe  they  are  doing  it  honestly.  I  have  said 
that  repeatedl3\ 

Mr.  Mann.  I  am  very  glad  to  know  that.  Personally  I  have  always 
considered  you  a  gentleman  of  high  standing  and  honor,  but  I  must 
say  that  when  I  saw  that  you  and  Mr.  Barry  had  flopped  over  to  a 
railroad  bill  and  then  proceeded  to  denounce  the  Members  of  Congress 
because  they  did  not  chase  you  up  on  the  bill  that  I  had  some  doubts 
about  the  honesty  of  one  of  you. 

Mr,  Bacon.  You  would  be  surprised,  and  probably  some  of  the 
other  members  of  the  committee  would  be  surprised,  if  you  knew  to 
what  extent  I  have  kept  back  certain  elements,  certain  interests,  in 
regard  to  this  legislation,  wdiich  I  have  done  with  as  much  energy  as 
I  have  used  in  bringing  forward  those  that  sought  reasonable  and 
proper  and  suitable  legislation. 

Mr,  Mann.  Did  j^ou  not  during  that  summer  after  the  revised 
Elkins  bill  was  agreed  to  endeavor  to  have  that  become  the  law  ? 

Mr.  Bacon,  I  did ;  yes,  sir. 

Mr.  Mann.  I  was  invited  to  attend  a  dinner  at  the  Union  League 
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Club  by  the  Chicago  Board  of  Trade  members  of  this  association,  who 
insisted  that  I. should  support  the  revised  Elkins  bill.  I  laughed  at 
thorn  when  they  read  to  me  the  pooling  clause  in  that  bill  and  told 
them  that  it  had  as  uiuch  chance  as  a  snowfiake  in  Hades.  But  you 
were  in  favor  of  it  ? 

Mr.  Bacox,  You  understand — or  I  should  explain — ^that  in  the 
arrangement  with  the  Pennsylvania  Railroad  officials  it  was  dis- 
tinctly understood  that  our  organization  would  stand  entirely  neutral 
in  relation  to  the  pooling  provision;  that  we  would  not  oppose  it, 
and  they  could  not  expect  us  to  advocate  it,  because  our  convention 
had  taken  no  action  upon  that  particular  subject. 

Mr.  Mann.  And  yet  Mr.  Chadwick  and  Mr.  Lyons,  now  the  treas- 
urer of  your  association,  at  this  Union  League  Club  dinner  informed 
me  that  at  your  request  they  were  urging  me  to  support  that  bill  in 
the  committee,  Avith  the  pooling  clause  in  it.  AA^ould  you  deny  that 
you  made  such  a  request  to  them  ? 

Mr.  Bacon.  I  say  we  supported  the  bill,  but  with  the  distinct 
understanding  that  we  were  not  favorable  to  that  section. 

Mr.  Mann.  Do  you  think  this  committee  wouuld  have  been  wise  to 
have  reported  that  bill  favorably  to  the  House  simply  because  you 
favored  that  bill — to  have  reported  it  to  the  House  without  hearing? 

Mr.  Bacon.  I  do  not  think  the  committee  would  be  wise  to  report 
any  bill  because  I  advocate  it  or  recommend  it  or  because  any  other 
individual  did  so.  I  suppose  the  committee  has  to  determine  for 
itself  upon  the  wisdom  of  any  bill  which  it  has  to  report. 

Mr.  Mann.  Now,  that  is  preliminary,  of  course,  as  to  what  the  com- 
mittee should  do.  I  w^ant  to  direct  your  attention  to  the  proposition 
as  to  whether  this  com.mittee  should  be  denounced  by  the  officers  of 
your  association,  because,  without  hearings,  they  did  not  report  a  bill 
which  originally  w^as  drafted  by  the  general  counsel  of  a  railroad 
company. 

Mr.  Bacon.  It  has  not  been  the  intention  of  the  association  or  of 
any  of  its  officer'^  to  denounce  this  committee  or  any  committee  of 
Congress. 

Mr.  Mann.  Well,  your  intentions  and  your  acts  are  widely  asunder. 

]Mr.  Bacon.  We  have  simply  stated  what  we  understood  to  be  the 
facts  of  the  case. 

Mr.  Mann.  Now  the  truth  is  Mr.  Bacon,  I  think  you  will  admit 
that  while  your  secretary  was  denouncing  this  committee  for  non- 
action, we  did  report  a  bill  at  your  request  last  winter,  now  called  the 
Elkins  law. 

Mr.  Bacon.  I  do  not  understand  the  House  committee  reported 
that  bill. 

Mr.  Mann.  Well,  then,  you  are  mistaken,  because  the  House  com- 
mittee did  report  the  bill."  I  reported  it  in  the  House  by  direction 
of  tlie  chairman.     The  Elkins  law 

^Ir.  Bacon.  You  are  spealcing  now  of  the  final  Elkins  law  that  was 
reported  and  passed? 

jVfr.  ]\1ann.  The  Elkins  law  that  was  passed? 

:\Ir.  Bacon.  That  was  simply  one  section  of  the  original  Elkins  bill, 
but  not  very  materially  changed. 

Mr.  Mann.  Was  that  a  section  that  you  wished  enacted  in  the  law  ? 

Mr.  Bacon.  We  Avished  that  as  much  as  we  did  any  other  section. 

Mr.  Mann.  And  we  did  report  that  bill? 
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Mr.  Bacon.  Yes. 

Mr.  Mann.  Was  that  showing  that  we  did  not  wish  to  consider  any 
proposition  of  this  sort? 

Mr.  Bacon.  We  have  given  the  committee  great  credit  for  the 
prompt  reporting  of  that  bill  and  its  action  in  relation  to  it,  as  well  as 
that  of  the  House,  has  been  highly  appreciated. 

Mr.  Mann.  I  would  be  very  glad  if  some  time  at  j^our  leisure 
you  would  call  the  attention  of  this  committee  to  any  place  where  you 
have  ever  given  the  committee  credit  for  anything,  except  being  under 
railroad  influence. 

Mr.  Bacon.  I  have  done  it  hundreds  of  times,  Mr.  Mann. 

Mr.  Mann.  I  have  read  everything  that  I  have  ever  received  from 
you,  clear  through  from  beginning  to  end,  and  I  have  never  found  a 
line  or  suggestion  of  that  sort. 

Mr.  Bacon.  I  am  very  glad  to  know  you  have  done  so 

Mr.  Mann.  I  have,  and  I  have  been  profoundly  instructed  verj' 
often,  too. 

Mr.  Bacon.  But  I  have  written  and  said  a  great  deal  which  has 
never  come  to  the  knowledge,  probably,  of  any  of  the  members  of  the 
committee. 

Mr.  Mann.  I  do  not  really  see  how  it  is  possible,  because  we  get  so 
much  fi-om  you.  Now,  if  j^ou  will  permit  me  to  draw  j^our  attention 
a  moment  to  the  real  subject.  In  a  statement  bi^fore  this  committee 
two  years  ago  Mr.  Knapp,  the  chairman  of  the  Interstate  Commerce 
Commission,  used  this  language : 

Under  the  present  law  the  carriers  exercise  without  restraint  the  initiative  in 
rate  making.  They  are  free  to  put  in  just  such  tariffs  as  they  see  fit.  They  are 
under  no  legal  restraint  whatever  in  that  regard,  and  there  is  no  proposition  to 
change  the  law  in  that  respect.  I  do  not  advocate,  and  so  far  as  I  am  aware 
no  member  of  the  Commission  has  ever  advocated,  that  the  initiative  in  rate 
making  should  be  taken  away  from  the  carriers  and  given  to  the  Commission 
or  any  other  tribunal. 

And  then — - 

Now.  all  that  is  proposed  is  that  in  such  a  case  as  I  have  named,  iu  order  to 
gi\e  the  Commission  jurisdiction  at  all  there  must  be  a  formal  complaint  served 
on  the  carriers,  opportunity  for  them  to  answer,  and  a  full  hearing  conducted, 
with  all  the  formality  of  a  judicial  inquiry.  Then,  if  the  Commission  in  such 
case  and  upon  the  facts  thus  disclosed,  reaches  the  conclusion  that  the  rate  in 
question  is  wrong,  it  shall  have  authority  to  name  the  rate  which  it  thinks 
would  be  right  to  be  put  in  place  of  the  one  in  controversy. 

I  think  you  have  also  in  a  number  of  cases  stated  that  what  your 
committee  wanted  w^as  power  where  a  rate  was  found  to  be  unreason- 
able that  the  Commission  should  have  authority  to  determine  what 
the  rate  should  be  to  take  its  place.  Now,  I  wish  you  would  tell  us 
just  what  your  object  is. 

Mr.  Bacon.  That  is  the  precise  tiling  that  Ave  want,  but  in  the  fix- 
ing of  any  rate  there  are  other  rates  so  closely  related  to  it  that  it  is 
absolutely  essential  that  they  should  be  considered  in  connection  with 
it;  and  "for  that  very  reason  the  Elkins  bill  which  read  originally 
"  a  rate  "  was  changed  and  the  words  ''  rate  or  rates  "  were  substituted, 
following  out  the  arrangement  with  Judge  Logan,  to  whom  I  re- 
ferred :  and  so  the  bill  reads  as  it  now  stands  "  rate  or  rates." 

Mr.  Mann.  "  Freight  " — your  great  publication,  "  Freight  " 

Mr.  Bacon.  Don't  "call  that  our  publication,  please. 
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Mr.  ■\Iaxx.  I  do,  because  "  Freight  "  is  the  power  behind  the  whole 
movement  at  present. 

jNIr.  Bacox.  We  have  no  interest  or  relation  whatever  to  that 
publication. 

Mr.  Manx.  Your  committee  has  decided  that  "  Freight "  ought  to 
be  sent  and  referred  to  every  person  interested  in  the  subject. 

Mr.  Bacox.  Our  committee  has  been  asked  to  indorse  it  and  it  has 
declined  to  do  so. 

Mr.  Maxx^.  You  have  indorsed  it? 

Mr.  Bacox^  ISTot  as  a  committee.     I  have  recommended  it. 

Mr.  Max-^n.  I  will  show  you  that  later. 

Mr.  Bacon.  I  have  recommended  it  being  taken  and  read  by  every 
receiver  and  shipper  in  the  United  States,  and  I  hope  that  will  be 
the  case,  because  it  contains  a  great  deal  of  valuable  information  for 
that  class  of  people. 

Mr.  Manx.  I  want  to  call  your  attention  to  what  you  have  asked 
for  in  print.     In  ''  Freight  "  the  editor  says : 

We  do  not  advocate  conferring  on  the  Commission  the  original  rate-maliiug 
power,  but  merely  the  power  when  a  rate  is  complained  of  as  being  unfairly 
high  or  unjust,  to  decide  what  rate  is  fair. 

That  is  what  "'  Freight  "  says.  Your  secretary,  Mr.  Barr}',  the 
manager  of  your  association 

Mr.  Bacon  (interrupting).  Excuse  me,  but  does  not  the  bill  speak 
for  itself  in  respect  to  that  ? 

Mr.  Max^x.  AVell,  we  are  considering  the  subject-matter. 

Mr.  BACox^  "\Ye  might  save  a  litle  time  by  referring  to  citations. 

Mr.  Maxn.  I  have  one  or  two  others  here  I  would  like  to  call  your 
attention  to; — ^also  the  President's  message  on  the  same  subject^ — 
which  are  not  handy  but  which  I  will  call  your  attention  to  later. 

In  a  circular  of  information  which  you  have  sent  out  recently, 
as  I  recollect  it,  you  have  stated  that  you  do  not  wish  the  power  con- 
ferred of  rate  making,  but  that  when  a  rate  on  freight  is  found  un- 
reasonable that  the  Commission  shall  have  authority  to  fix  the  rate. 
Did  5^ou  not  recently  prepare  a  synopsis  of  the  Quarles-Cooper  bill 
and  send  it  out  through  the  country? 

Mr.  Bacox.  A  year  ago,  or  thereabouts,  I  did;  yes,  sir. 

Mr.  Maxn.  And  in  that  synopsis  did  you  not  omit  any  reference 
to  rates,  and  simply  sa}'^  rate? 

Mr.  Bacon.  I  do  not  recollect;  but  if  so  it  was  wholly  uninten- 
tional. I  can  not  now  see  the  distinction  between  the  fixing  of  a 
rate  and  the  fixing  of  rates,  because  the  two  must  go  together.  It  is 
a  very  rare  case  in  which  a  single  rate  is  questioned. 

Mr.  Mann.  You  do  not  see  anj^  distinction  between  conferring  the 
power  to  fix  a  rate  and  the  power  to  fix  rates  ? 

Mr.  Bacox^.  Most  cases  which  come  up  embrace  more  than  one  rate. 
They  necessarily  embrace  more  than  one  rate  in  the  case  of  discrimi- 
nation in  tariff  rates,  which  is  the  great  cause  of  complaints  on  the 
part  of  conniicrcial  men.  It  is  the  two  rates  from  a  given  point  to 
two  different  points — competing  points — which  constitute  nine-tenths 
of  the  cases  tl\at  have  come  before  the  Interstate  Commerce  Commis- 
sion, and  if  the  word  "  a  "  has  been  used  it  has  been  used  simply  in 
its  generic  meaning. 

Mr.  Maxn.  Well,  I  get  a  great  many  requests  from  people  in  my 
city,  sent  at  the  solicitation  of  your  association,  in  which  they  ex- 
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pressly  say  to  me  that  they  think  the  Interstate  Commerce  Commis- 
sion ought  to  have  the  power  to  fix  a  rate,  but  they  do  not  wish  to 
confer  upon  the  Interstate  Commerce  Commission  the  power  to  fix 
raih'oad  rates  generally. 

Mr.  Bacon.  That  is  precisely  the  position  of  our  committee.  The 
fixing  of  rates  generally  has  never  been  advocated  by  the  committee, 
and  I  do  not  know  that  it  has  been  advocated  by  any  body  of  business 
men. 

Mr.  jMaxx.  The  power  to  fix  rates  is  disclaimed  generally  by  your 
committee  ? 

Mr.  Bacon.  Yes;  emphatically. 

Mr.  Manx.  And  the  power  to  fix  rates  is  disclaimed  generally  by 
the  Interstate  Commerce  Commission? 

Mr.  Bacon.  It  is ;  emphatically.  • 

Mr.  Mann.  You  are  acquainted,  of  course,  with  the  case  that  went 
to  the  Supreme  Court  in  which  they  stated  that  the  Interstate  Com- 
merce Commission  did  not  have  the  power  to  fix  freight  rates? 

Mr.  Bacon.  Yes. 

Mr.  Mann.  You  have  read  that  decision  frequently,  I  suppose? 

Mr.  Bacon.  Yes. 

Mr.  Mann.  How  many  rates  did  that  one  decision  determine? 

Mr.  Bacon.  I  could  not  say  definitely.  I  have  the  impression 
that  it  was  somewhere  between  200  and  300  rates,  but  Chairman 
Hepburn  stated  that 

Mr.  Mann  (interrupting).  Do  you  know  that  that  decision  fixed 
the  freight  rates  on  ever}'  class  of  commodity,  on  every  article  in  the 
southern  classification,  between  Chicago  and  Cincinnati,  and  every 
point  in  the  South,  east  of  the  Mississippi  River  and  south  of  the 
Potomac  and  Ohio  rivers,  that  that  one  opinion  and  decision  did  that? 

Mr.  Bacon.  I  knew  it  fixed  the  rates  to  a  large  number  of  points  in 
the  southeastern  territory.  Whether  it  fixed  the  rate  to  all  points  or 
not  I  do  not  know. 

Mr.  JNIann,  Did  you  know  it  fixed  the  rate  to  every  rjlace  in  the 
South,  south  of  the  Potomac  and  Ohio  rivers  ? 

Mr.  Bacon,  No. 

Mr.  Mann.  And  upon  every  article  of  freight? 

Mr.  Bacon.  It  may  have  been  so,  and  if  you  so  state  I  shall  not 
question  it. 

Mr.  Mann.  Well,  the  decision  of  the  Supreme  Court  determines 
that  question.  That  was  under  the  authority  which  you  are  now 
seeking  to  put  upon  the  Commission,  where  in  one  order  they  fix  the 
rates  to  one  quarter  of  the  countr}^,  as  the  Supreme  Court  said,  with- 
out much  hearing. 

Mr.  Bacon.  Without  what? 

Mr.  M\NN.  Without  much  hearing. 

]\Ir.  Bacon.  The  case  was  a  long  time  before  the  Commission.  I 
recollect. 

Mr.  Mann.  The  Supreme  Court  said  in  that  case— I  never  had  the 
pleasure  of  reading  the  testimony  of  the  Commission— that  there  was 
practically  little  evidence  taken  upon  the  subject  of  the  rates — what 
should  bo  the  rates;  and  yet  in  that  case  the  Commission,  under  the 
power,  which  you  say  you  want,  to  fix  a  rate,  and  not  rates  generalh\ 
undertook  to  fix  the  rates  to  every  point  in  the  South  upon  every 
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article  in  a  classification.  No^^^  do  you  think  they  oug-ht  to  have 
that  power? 

Mr.  Bacon.  I  will  say  in  reply  to  that,  Mr.  Mann,  that  that  em- 
braced the  system  of  rates  in  effect  from  Cincinnati  and  Chicago  to 
points  in  the  southeastern  territory,  upon  merchandise  and  nianu- 
factures,  which,  on  investigation,  had  been  found  to  be  very  much 
liigher  for  a  less  distance  than  rates  on  the  same  commodities 

INIr.  Mann.  Oh,  well,  you  are  seeking  to  argue  the  question  as  to 
what  rates  should  go  into  effect 

Mr.  Bacon.  I  am  not  arguing;  I  am  stating  the  facts.  [Contin- 
uing] very  much  higher  than  the  rates  from  the  Atlantic  seaboard  to 
the  same  points,  and  in  the  course  of  the  investigation  it  developed 
that  those  rates  had  been  agreed  upon  by  the  several  lines  interested 
as  a  matter  of  regulating  the  east  and  the  west  bound  business  with 
the  view  of  securing  through  merchandise  and  manufactures  from 
the  East  and  the  agricultural  products,  necessarily,  from  the  West, 
m  order  to  aifford  traffic  both  ways  and  give  them  loaded  cars  both 
ways,  and  they  were  fixed 

jMr.  Mann.  So  that^ — are  you  thi'ough  ? 

Mr.  Bacon  (continuing!.  They  v;ere  fixed  by  means  of  a  commis- 
sion appointed  by  the  several  raih-oads  in  interest,  and  from  the  state- 
ments they  made  it  is  clear  that  that  was  the  sole  object  they  had  in 
view  in  fixing  the  rates  as  they  did,  so  very  nuich  higher  from  the 
western  points  to  the  points  through  the  Southeast  than  from  eastern 
])oints;  and  that  being  the  case,  the  Commission  found,  when  it  went 
into  the  investigation,  that  they  were  unreasonably  high  compared  to 
rates  from  the  seaboard,  and  consequently  they  could  do  no  less  than 
to  order  them  all  changed.  If,  in  an  investigation  of  certain  rates, 
there  are  200  or  300  or  2,000  or  3,000  found  to  be  wrong,  why  should 
not  every  one  of  those  rates  be  changed  as  much  as  one  of  them? 

Mr.  JNIann.  So  tliat,  as  a  matter  of  fact,  you  are  in  favor  of  giving 
to  the  Interstate  Commerce  Connnission  the  power  to  determine  the 
I'ates  upon  every  article  between  every  point  in  one  complaint? 

Mr.  Bacon.  t^Tien  found  upon  investigation  to  be  wrong  and  when 
related  to  each  other  in  such  a  way  that  they  can  not  be  separated. 

^Ir.  Mann.  Tliat  might  cover  the  whole  United  States  in  one 
complaint. 

Mr.  Bacon.  Hardly  that. 

Mr.  Mann.  Let  us  see  whether  "  hardly  that  "  or  not.  The  ground 
of  complaint  in  the  case  we  refer  to,  the  maximum  rate  case,  was  that 
rates  from  Western  points  to  the  South  were  too  high  as  compared 
with  rates  from  Eastern  points  to  the  South,  as  you  have  said. 

Mr.  Bacon.  That  was  it. 

Mr.  Mann.  Now,  when  the  Interstate  Commerce  Commission  passed 
on  rates  from  Western  points  to  the  South  that  necessarily  affected 
rates  from  the  Eastern  points  to  the  South,  did  it  not? 

Mr.  Bacon.  That  affected  them  b}-  making  them  relatively  equal. 

]Mr.  Mann.  Oh,  it  affected  thcin  Ity  compelling  the  railrond  com- 
panies to  change  them  ? 

Mr.  Bacon.  To  be  sine. 

Mr.  Mann.  Which  would  al^u  rL'qiiir"  the  Interstate  Connnerce 
Commission  to  [jass  upon  whether  they  were  ])roper  rates  or  not? 

]Mr.  Bacox.  That  is  what  I  mean — - — 
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Mr.  Mann.  That  would  affect  also  the  rates  from  New  York  to 
Chicago,  necessarily? 

Mr.  Bacon.  It  would  have  no  relation  to  rates  from  New  York  to 
Chicago. 

Mr.  Mann.  I  am  afraid  you  have  not  studied  the  rates  fully 
enough,  although  I  will  admit,  as  joii  say,  that  you  are  not  an  expert. 

Mr.  Bacon.  I  beg  your  pardon ;  rates  from  New  York  to  Chicago 
have  no  relation  to  rates  to  the  Southwest. 

Mr.  ]Mann.  I  beg  3'our  pardon;  I  say  they  have  a  very  strong 
relation.  What  is  the  rate  on  first-class  freight  from  New  York  to 
Chicago  ? 

Mr.  Bacon.  I  could  not  say  at  the  moment. 

Mr.  Mann.  I  will  inform  you.  Seventy-five  cents  a  hundred 
pounds. 

Mr.  Bacon.  That  was  my  impression,  but  I  was  not  clear  upon  it. 

Mr.  Mann.  The  rate  to  every  other  point  between  New  York  and 
Chicago  is  jjased  on  that. 

Mr.  Bacon.  Yes ;  not  only  that  but  the  points  between  the  Missouri 
River  and  New  York. 

Mr  Mann.    Well,  you  are  mistaken  about  that,  Mr.  Bacon. 

Mr.  Bacon.  Well,  perhaps  I  am. 

Mr.  Mann.  Rates  from  New"  York  to  Chicago  are  the  basis  upon 
which  they  make  the  rates  from  all  other  points  between  New  York 
and  a  line  drawn  from  Chicago  to  St.  Louis,  or  the  Mississippi  River, 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  That  is  the  case.  Now,  if  the  Interstate  Commerce 
Commission  endeavors  to  pass  upon  a  rate  from  New  York  to  Chicago 
it  must  also  at  the  same  time  pass  upon  the  rate  to  every  other  point 
within  that  territory,  must  it  not? 

Mr.  Bacon.  That  of  itself  would  come  about;  that  would  be  a 
natural  result  of  it. 

The  Chairman.  Excuse  me.  If  there  is  no  objection,  we  will  con- 
tinue at  half -past  10  to-morrow  morning. 

Mr.  Shackleford.  I  would  like  to  ask  one  question.  You  said  that 
this  Quarles-Cooper  bill  was  drafted  by  counsel  for  the  Pennsylvania 
Railroad  after  conference  with  your  committee? 

Mr.  Bacon.  Not  the  Quarles-Cooper  bill;  the  original  Elkins  bill, 
of  which  this  is  a  redraft. 

Mr.  Shackleford.  This  is  really  a  redraft,  substantially  so? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Shackleford.  Did  the  Interstate  Commerce  Commission  enter 
into  the  conference  in  reference  to  that? 

Mr.  Bacon.  No,  sir.. 

Mr.  Shackleford.  Were  they  consulted  about  it? 

Mr.  Bacon.  It  is  possible  they  were  consulted  after  it  was  done,  or 
at  least  that  they  were  advised  of  what  was  done.  I  think  they  were, 
but  they  had  no  part  in  the  conference. 

Mr.  Shackleford.  They  had  no  part  in  the  manufacture  of  that 
bill? 

Mr.  Bacon.  No,  sir;  none  at  all. 

Mr.  Shackleford.  Were  they  consulted  as  to  whether  it  was  satis- 
factory before  it  was  introduced? 

Mr.^BACON.  I  think  not  before  it  was  introduced.     That,  however, 


PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW.      43 

I  am  not  certain  about.  Excuse  me — I  recall  now  the  bill  was  previ- 
oiisl}'  introduced  before  this  conference  between  representatives  of 
the  Pennsylvania  Railroad  Compan}^  and  the  commercial  organiza- 
tions. Consequent!}^  any  reference  of  it  to  the  Commission  was 
subsequent  to  its  introduction. 

The  Chairmax.  There  is  one  matter  I  would  like  to  have  you 
explain,  if  you  will.  You  used  the  language,  "  the  arrangement  that 
was  made  with  the  officials  of  the  Pennsjdvania  Railroad  Company." 
AAHiat  did  j^ou  mean  by  that? 

Mr.  Bacon.  The  individuals? 

The  Chairman.  "  The  arrangement  that  was  made?" 

yir.  Bacox.  It  was  an  understanding  that  was  reached  at  the  con- 
ference which  I  have  mentioned,  a  conference  for  the  purpose 

The  Chair3ian.  That  you  would  mutually  support  that  bill  ? 

yir.  Bacon.  ^Mutually  support  the  bill,  with  the  distinct  under- 
standing that  we  Avould  not  support  the  pooling  section,  and  that  we 
would  not  oppose  it. 

Mr.  Shackleford.  That  is,  you  would  not  oppose  it? 

Mr.  Bacon.  Well,  we  Avere  neutral. 

The  Chairman.  You  could  not  be  neutral  when  you  were  advocat- 
ing the  passage  of  a  bill  that  contained  that  clause.  You  were  advo- 
cating the  passage  of  the  bill  ? 

Mr.  Bacon.  Yes;    as  a  whole. 

The  Chair:man.  And  then  you  were  advocating  the  pooling  clause 
in  that  bill  as  well  as  the  other  clauses  ? 

Mr.  Bacon,  ^"^^lenever  the  question  was  put  to  us  as  to  that  clause 
we  said  we  were  neutral. 

The  Chairman.  But  you  wanted  it  passed? 

Mr.  Bacon.  AVe  did  not  care  whether  that  section  Avas  passect 
or  not. 

The  Chairman.  But  it  was  in  there,  and  to  pass  the  bill  it  was 
necessary  to  pass  it. 

Mr.  Bacon.  We  Avere  Avilling  that  it  should  be  passed  as  a  Avhole. 

The  Chairman.  You  Avere  anxious  that  the  bill  should  be  passed  as 
a  Avhole,  Avere  you  not? 

'Sir.  Bacon.  I  avouIcI  not  say  that.  We  Avere  anxious  that  the  bill 
should  be  passed. 

The  Chairman.  You  Avere  anxious  that  the  bill  should  be  passed, 
and  this  was  a  part  of  the  bill? 

yir.  Bacon.  To  be  sure. 

The  Chairman.  This  Avas  a  part  of  it,  and  under  that  situation  jou 
Avere  just  as  anxious  to  haA^e  the  pooling  clause  as  any  other,  as  a 
Avhole? 

Mr.  Bacon.  I  c'ould  not  say  that,  Mr.  Chairman.  I  think  I  should 
say  to  the  contrary,  in  fact;  that  the  commercial  organizations 
almost  unanimously  dissent  from  the  proposition  of  pooling,  and  con- 
sequently our  committee 

The  Chairman.  But  you,  as  their  agent,  were  here  advocating  the 
passage  of  a  bill  that  contains  the  pooling  clause. 

^Ir.  B.vcoN.  The  committee  submitted  it  to  the  constituent  organi- 
zations and  obtained  their  assent  to  the  bill. 

The  Chairman.  You  speak  of  the  arrangement  made 

Mr.  B-AcoN.  Perhaps  1  should  liaA^e  said  more  properly,  "the 
understanding." 
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The  Chairman  (continuing).  That  means  something  active,  does 
it  not?  .  s;  *=  , 

Mr.  Bacon.  Perhaps  I  should  have  used  the  word  "  understand- 
ing," the  understanding  that  was  had  between  us. 

Mr.  Adamson.  Do  you  say  that  the  authorities  of  the  Pennsylvania 
Railroad  agreed  to  support  the  provision  for  rate  making? 

Mr.  Bacon.  The  first  section  of  the  bill. 

Mr.  Ai)a:mson.  And  you  say  they  agreed  to  it? 

Mr.  Bacon.  Not  only  agreed  to  it,  but  they  proposed  it;  they 
originated  it.  That  is  the  first  section  of  the  bill,  and  is  also  the  firs\ 
section  of  the  Cooper  bill. 

Thereupon  at  11.5.5  the  committee  adjourned  until  Mondav,  Janu- 
ary 9,  1905,  at  10.30  o'clock  a.  m. 


Monday,  Jannari/  9,  1905. 

The  committee  met  at  10.50  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

Mr.  LovERiNG.  Mr.  Chairman,  I  want  to  object  to  the  methods  and 
manner  of  carrying  on  this  examination.  There  is  entirely  too  much 
personality  in  it.  I  am  here  as  one  of  the  committee,"^  to  get  at 
facts,  and  it  is  a  matter  of  very  little  consequence  to  me  whether  I 
aril  one  of  four  men  who  have  been  accused  of  holding  up  the  bill.  I 
do  not  think  that  it  amounts  to  anything  for  us  to  know  it,  or  to  go 
into  that  part  of  it.  As  to  any  questions  that  will  elicit  facts,  I  shall 
be  very  glad  to  join  with  the  committee  in  eliciting  such  information, 
but  bevond  that  I  want  it  to  be  understood  that  I  absolutely  disclaim 
any  part  or  parcel  in  the  manner  of  questioning  that  we  underwent — 
that  was  followed  out  at  the  last  session.     That  is  all  I  have  to  say. 

Mr.  Richardson.  I  did  not  hear  distinctly  all  of  your  remarks,  Mr. 
Lovering.  You  were  too  far  from  me  for  me  to  hear  distinctly.  I 
caught  the  drift  of  it,  I  believe,  that  you  thought  that  there  was  alto- 
gether too  much  personality  and  too  little  reference  to  the  bill  in  these 
examinations. 

Mr.  Lovering.  That  was  the  gist  of  it. 

Mr.  Richardson.  I  am  disposed  to  agree  with  you. 

Mr.  Bacon.  I  would  like  to  say  that  a  gentleman  is  here  this  morn- 
ing from  Boston,  Mr.  George  F.  Mead,  who  is  an  officer  of  one  of  the 
important  conunercial  organizations,  who  has  got  to  go  away  at  11 
o'clock  this  morning,  and  if  the  committee  will  be  pleased  to  hear  him 
for  a  few  minutes  I  will  give  way  to  him. 

ISIr.  Mann.  I  think  that  he  ought  to  be  heard.  We  have  heard  Mr. 
Mead  before,  and  we  would  be  very  glad  to  hear  him  again,  so  far  as 
I  am  concerned. 

Mr.  Richardson.  Just  one  suggestion,  if  j^ou  please,  along  that 
line.  I  would  like  to  know,  as  a  member  of  the  committee,  whether 
to-day  is  going  to  be  the  only  time  that  we  will  have  for  the  further 
examination  of  ]\fr.  Bacon.  I  am  very  anxious  to  ask  Mr.  Bacon 
some  questions  myself,  and  an  intimation  was  given  at  the  last  ad- 
journment of  the  committee  that  Mr.  Bacon  would  be  here  only 
to-dav. 
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Mr.  Bacox.  That  is  a  mistake,  Mr.  Richardson.  I  intend  to  re- 
main here  a  week  or  ten  days  yet. 

^Ir.  EiciiARDSox.  Very  well;  then  that  is  all  right. 

Ihe  CiiAiR.AiAx.  If  there  is  no  objection  the  committee  wall  hear 
briefly  fi'oni  ^Ir.  ]Nread. 

STATEMENT  OF  MR.  GEORGE  F.  MEAD,  OF  BOSTON,  MASS. 

!Mr.  Mead.  I  thanlv  you  for  your  courtesy.  1  represent  the  National 
League  of  Connnission  Merchants,  and  also  the  Boston  Fruit  and  Pro- 
duce Exchange,  a  body  which,  at  their  annual  meeting  on  Saturday 
last,  passed  resolutions  in  favor  of  the  Cooper-Quarles  bill,  and  re- 
affirmed their  former  action. 

]\Ir.  Chairman,  I  appeared  here  three  or  four  years  ago  in  behalf 
of  the  Xelson-Corliss  bill.  At  that  time  I  gave  some  testimony  rela- 
tive to  the  inroads  made  upon  our  business  by  the  private  car  lines, 
and  the  chairman  of  the  committee  was  anxious  to  get  some  informa- 
tion at  that  time.  I  think  that  the  events  since  that  time  have  con- 
firmed my  statements,  namely,  that  Armour  &  Co..  and  those  inter- 
ests, have"  gone  into  the  lines  of  business  in  which  the  fruit  and  pro- 
duce men  are  engaged  to  such  an  extent  that  at  the  present  time  the 
car-line  company  known  as  "Armour  &  Co."  controls  the  price  of  the 
perishable  fruit'products  of  this  country;  and  perhaps  no  other  men 
liaA'e  suffered  more,  and  no  other  business  has  suffered  as  ours  has, 
from  the  exactions  and  abuses  of  these  private  car  lines.  I  take  it 
that  Avhatever  bill  your  committee  would  see  fit  to  report,  if  your  com- 
mittee should  report  a  bill,  should  include  a  remedy  for  those  abuses. 

In  1900 — and  this  w^as  all  brought  out  at  the  hearing  in  Chicago 
in  June  and  in  October — these  facts  were  proven.  Our  fruit  is 
brought  from  Michigan  at  one  tariff  charge,  and  there  was  a  tariff  of 
$20  a  car  for  icing.  In  1893  Armour  came  upon  the  field  with  an 
exclusive  contract,  and  at  the  present  time,  as  appears  from  the  testi- 
mony, they  will  not  put  their  cars  upon  any  railroad  without  an 
exclusive  contract  with  that  railroad,  and  instead  of  having  in  vogue 
a  rental  of  $55  for  a  car,  that  enables  them  with  the  mileage  they 
receive  to  charge  $70  a  car  from  Michigan  to  Boston.  At  the  same 
time  that  Armour  was  engaged  in  the  fruit  and  produce  business  he 
was  engaged  also  extensively  in  handling  pineapples  and  deciduous 
fruits,  potatoes,  apples,  and,  in  fact,  almost  any  kind  of  fruit  in 
which  he  thought  there  was  a  possibility  of  making  a  dollar,  so  that 
we  have  this  situation  confronting  us:  Mr.  Armour  can  go  into 
Michigan  and  buy  a  carload  of  potatoes  at  the  same  price  that  I  pay 
there  and  bring  it  on  to  Boston,  and  the  tariff  being  $70  a  car,  he  can 
sell  it  in  Boston  and  make  a  profit  of  $35,  and  I  would  lose  $35  on  my 
carload. 

But  one  of  the  worst  features  of  that  contract  was  this,  that  the 
railroad  with  which  he  makes  an  exclusive  contract  binds  itself  to  fur- 
nish to  him  full  information  in  regard  to  every  other  car  on  the  line. 
So  if  I  have  a  car  of  fruit  on  the  line  they  telegraph  to  Armour  when 
that  car  was  shipped,  who  shipped  it,  to  whom  it  was  going,  wdien  it 
left  and  when  it  is  due  in  Boston,  and  the  contents  and  value  of  the 
car,  which  practically  makes  the  railroads  of  the  country  trustees  of 
our  business ;  and  it  has  come  to  such  a  pass  that  the  business  inter- 
ests are  demanding  some  relief.     It  can  not  go  on  any  longer.     We 
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have  either  to  go  out  of  business  or  else  give  up  our  business  to  Messrs. 
Armour  &  Co. 

The  Chairman.  Will  you  explain,  now,  to  the  committee  how  this 
legislation  that  you  are  asking  for  would  relieve  this  situation  that 
you  have  spoken  of? 

Mr.  Mead.  It  would  relieve  it  in  this  respect,  that  other  refrigera- 
tor cars  might  be  put  upon  those  lines  where  Armour  &  Co, 

The  Chairman.  But  I  am  asking  you  now  where,  under  the  pro- 
visions of  this  bill,  you  would  get  the  relief  that  you  seek  ? 

Mr.  Mead.  You  mean  under  the  provisions  of  the  Cooper-Quarles 
bill? 

The  Chairman.  Yes.  I  understand  you  to  say  that  your  associa- 
tion on  Saturdav  expressed  their  approval  of  the  Cooper-Quarles 
bill? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  Now,  if  you  will  explain  to  this  committee  how 
relief  would  come  to  you  from  the  provisions  of  this  bill  the  commit- 
tee would  be  glad  to  have  that  information. 

Mr.  Mead.  I  Avill  not  read  the  resolution,  because  it  is  the  same  as 
Ave  have  passed  in  previous  years. 

The  Chairsian.  It  is  just  like  a  great  many  of  those  things  we 
receive  from  gentlemen  who  evidently  have  great  interest  in  this 
matter  and  who  ask  us  to  vote  for  this  bill.  They  complain  of 
rebates,  and  they  complain  of  preferences,  and  they  complain  of 
discriminations,  and  ask  us  to  vote  for  this  bill  that  relates  solely 
to  rate  making.  Now,  explain  to  us,  if  j'ou  please,  an}-  relation  that 
the  provisions  in  this  bill  have  that  would  ameliorate  the  situation 
that  you  have  complained  of. 

Mr.  Mead.  There  is  a  clause  in  this  resolution,  jMr.  Chairman, 
which  I  will  read,  as  it  is  very  brief: 

This  exeliange  also  urges  that  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission be  extended  to  include  all  charges  or  practices  of  refrigerator  car  lines 
of  other  companies  or  agencies  having  contracts  with  railroad  companies  in 
respect  to  care  and  transportation  of  freight,  vegetables,  and  farm  products: 
Therefore,  be  it 

Resolved,  That  this  exchange  hereby  respectfully  petitions  Congress  for  the 
passage  of  the  Cooper-Quarles  bill  or  to  indicate  such  legislation  as  will,  in 
its  .iudgment,  accomplish  the  purpose  indicated  above. 

The  Chairman.  Now,  you  have  asked  us  to  pass  the  Cooper  bill 
as  a  means  of  relief,  in  the  alternative  of  something  else,  and  you 
have  taken  an  interest  in  this  matter — this  is  the  second  time  that 
you  have  been  before  the  committee — and  you  have  undoubtedly 
studied  this  question  and  ought  to  know,  and  we  ask  you  now  to  in- 
form us  how  this  bill  will  in  any  way  relieve  the  situation  of  which 
you  complain? 

Mr.  Mead.  The  abuse  of  the  private  car  lines  is  but  one  feature  of 
it.  We  believe  that  the  Cooper-Quarles  bill  might  be  amended  in  the 
manner  to  which  I  have  referred. 

The  Chairman.  Yes. 

Mr.  Mead.  And  that  would  give  adequate  relief  by  making  them 
common  carriers,  and  then  they  would  come  under  the  jurisdiction  of 
the  Interstate  Commerce  Commission.  At  the  meeting  in  Chicago 
and  at  the  one  recently  held  there  was  one  of  the  most  flagrant  in- 
stances of  this  abuse  brought  out.     There  was  a  charge  on  a  carload 
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of  freight  of  $35.  and  the  xVrmour  Company  charged  under  an  ex- 
chisive  contract  §45  to  ice  and  refrigerate  that  car.  The  shipper 
refused  to  pay  it.  and  they  have  sued  him  for  it.  Now,  we  claim  that 
the  railroad  companies  should  undertake  to  transport  what  we  give 
them  for  shipment  in  safety. 

The  Chairmax.  There  is  no  doubt  about  that.  Xo  one  here  will 
dispute  that.  Is  there  not  a  discrimination  there  against  you  and  in 
favor  of  Armour  &  Co.,  and  is  that  not  prohibited  by  law  to-day? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  And  can  you'  not  go  to-day  before  the  Interstate 
Commerce  Commission  and  compel  them  to  act? 

Mr.  Mead.  I  do  not  so  understand  it.  And  I  want  to  say  this,  that 
the  ordinary  business  man  to-day  does  not  propose  to  spend  his  time 
and  money  in  the  preparation  of  a  case  ancl  take  it  before  the  Inter- 
state Commerce  Connnission  when,  after  everything  has  been  decided 
in  his  favor,  he  has  got  to  go  to  the  courts  to  have  the  order  of  the 
Commission  enforced,  as  the  average  time  to  put  a  case  through  the 
courts  after  it  has  been  decided  favorably  by  the  Interstate  Commerce 
Commission  is  four  years.  In  the  meantime  the  railroads  hold  us  up 
and  we  are  subjected  to  delay  and  expense;  so  that  at  the  present 
time,  under  the  present  conditions,  we  do  not  feel  like  bringing  a  case 
to  take  before  the  Connnission. 

The  Chairman.  Do  you  expect  to  get  a  self-operating  law  ? 

Mr.  Mead.  No,  sir :  we  ask  for  this  power 

The  Chairman.  Are  you  not  asking  for  such  a  law  as  that  when 
you  advocate  such  a  law  as  this  will  be? 

Mr.  Mead.  I  do  not  so  understand  it. 

The  Chairman.  Every  law  has  to  be  invoked. 

Mr.  Mead.  Yes,  sir ;  but  may  I  cite  a  concrete  example  of  the  work- 
ing of  this  ? 

Last  summer  a  session  of  the  Interstate  Commerce  Commission  was 
held  in  Boston.  We  complained  of  an  unfair  rate  of  one  of  the  rail- 
roads there  from  Harlem  River  to  Boston.  They  charged  $80  on  a 
carload  there,  and  on  the  same  train  they  brought  a  carload  of  beef 
for  $30.  They  prorated  on  the  beef  and  not  on  the  peaches.  It  did 
not  take  the  Commission  long  to  determine  that  that  was  an  unrea- 
sonable and  unjust  rate.  They  suggested  that  $50  would  be  a  just 
rate.  This  power  that  we  are  asking  to  have  given  to  the  Interstate 
Commerce  Commission  is.  as  I  understand,  the  power  to  revise  an 
unfair  rate,  and  when  the  Commission  says  that  $50  would  be  a  fair 
rate  for  a  carload  of  peaches  between  those  two  points,  that  that  rate 
should  stand  until  it  has  been  passed  upon  by  the  courts. 

The  Chairman.  Now,  you  are  talking  about  an  entirely  different 
subject.  I  can  see  that  this  argument  is  entirely  pertinent  to  your 
purpose.  But  you  were  talking  a  minute  ago  about  these  discrimi- 
nations in  rates,  and  about  the  discriminating  contracts  that  were 
made,  and  asking  us,  inferentially  at  least,  to  pass  this  bill  as  a 
remedy  for  that. 

Mr.  Mead.  One  of  the  reasons  for  asking  for  that  is  illustrated  by 
the  statement  of  Armour's  attorney  in  Chicago.  When  asked  about 
the  rates  of  the  Central  Traffic  Association  Armour  said :"  We  are 
not  amenable  to  the  interstate-commerce  law.  We  send  a  check  to  the 
railroad  company  to  pay  the  freight,  and  they  take  out  what  they  see 
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fit  and  turn  over  the  balance  to  Armour  &  Co.,  and  we  have  nothing 
to  say  in  this  matter." 

I  am  simply  sajdng,  Mr.  Chairman,  that  something  might  be  added 
to  this  bill  to  cover  the  private  car  lines,  which  constitute  the  greatest 
abuse  we  have  and  suffer  from.  Of  course,  we  all  recognize  the  ne- 
cessity of  taking  some  action  as  to  railroad  rates,  because  we  believe 
unless  something  is  done  the  business  interests  of  this  country  will 
rise  up  and  demand  more  drastic  legislation  than  is  contained  in  the 
Cooper-Quarles  bill.  Within  a  week  I  have  heard  a  railroad  presi- 
dent in  Massachusetts  go  before  a  meeting  and  ask  this  question: 
"  Do  you  Avant  the  railroad  rates  all  over  this  country  fixed  by  five 
men  who  know  nothing  about  it?  "  That  is  not  the  question  at  all. 
That  is  not  what  we  ask  for.  ^Yha.t  we  ask  is  simply  the  power  to 
revise  an  unfair  rate,  and  pending  the  decision  of  the  court  that  that 
rate  shall  stand ;  and  we  feel  that  circumstances  are  such  that  some 
relief  is  necessary  at  once.  The  interests  of  the  country  which  we 
represent  are  large  and  great.  That  is  the  feeling  that  we  have,  that 
something  must  be- done,  and  some  great  relief  must  be  given.  We  do 
not  feel  that  this  is  an  unfair  bill  to  the  railroads.  V/e  have  suffered 
this  injustice  since  1897,  and  if  all  these  terrible  consequences  are 
going  to  ensue,  such  as  the  railroads  claim  will  ensue,  and  the  mere 
agitation  of  this  bill  is  going  to  bring  such  results  to  the  railroads, 
wh}^  have  they  not  shown  some  sympathy  for  the  business  men,  who 
have  been  suffering  from  this  since  1897?  We  feel  that  we  are 
entitled  to  relief,  and  that  at  once. 

Now  I  shall  be  glad  to  answer  any  questions. 

Mr.  Richardson.  Did  you  not  read  the  President's  message,  and 
did  he  not  make  some  reference  there  to  the  trouble  that  you  complain 
of — private  cars? 

Mr.  Mead.  Yes,  sir ;  I  think  he  sees  the  absolute  necessity  of  action 
along  that  line. 

The  Chairman.  Have  you  read  the  bill  introduced  a  few  days  ago 
by  Mr.  Stevens,  of. Minnesota? 

'Mr.  Mead.  I  did  not  read  it  carefully.     I  read  it  through,  but  not 
carefully.     I  think  I  know,  in  a  superficial  way,  what  it  is. 

The  Chairman.  Does  that  meet  your  approval,  so  far  as  you  have 
judgment  on  the  subject? 

Mr.  Mead,  No,  sir ;  I  would  rather,  at  the  present,  see  the  Cooper- 
Quarles  bill  pass,  and  then  see  more  time  taken  for  a  comprehensive 
bill  that  would  embrace  whatever  the  situation  demanded.  But  the 
business  interests  of  the  country  at  the  present  time  almost  entirely 
demand  some  relief  now.  We  feel  that  at  the  present  time  Armour 
&  Co.  are  under  no  regulation  whatever.  I  can  not  imagine  how  the 
railroads  of  the  country  have  a  right  to  license  Armour  &  Co.  to  prey 
upon  us,  and  to  transfer  the  functions  of  a  common  carrier  to  a  pri- 
vate individual,  practically  allowing  them  to  hold  us  up  by  the  throat 
and  demand  what  they  see  fit. 

Mr.  Mann.  Has  not  the  Interstate  Commerce  Commission  held 
that  under  the  present  law  it  had  authority  to  dispose  of  that  evil? 

Mr.  Mead.  I  think  not.  I  asked  Commissioner  Prouty  at  the  end 
of  our  hearing  in  Chicago  in  June  as  to  what  relief  he  could  give. 
He  stated  that  he  questioned  whether  the  Interstate  Commerce  Com- 
mission had  the  power.     But  the  revelations  there  were  so  startling 
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that  Congress,  he  said,  could  not  help  but  give  us  relief.  The  revela- 
tions made  there  and  the  showing  made  in  that  investigation  were  so 
startling  that  he  said  Congress  could  not  help  but  give  us  relief. 

Mr.  Mann.  Did  not  they  hold  in  that  Michigan  peach  growers' 
case  that  they  had  jurisdiction  to  continue  the  case  to  see  whether  the 
railroad  companies  and  the  shippers  would  adjust  their  differences? 

Mr.  ]Mead.  In  answer  to  that  I  can  say  the  hearing  was  adjourned 
from  June.  The  hearing  pertained  only  to  Michigan,  was  limited  to 
Michigan,  and  the  Commission  stated  at  that  time,  "  If  you  will  put 
m  another  petition  we  will  open  this  whole  broad  question  all  over  the 
country."  They  did  that,  and  the  second  hearing  was  held  in  Octo- 
ber. The  final  result  of  the  June  hearing  was  that  they  would  give 
Armour  &  Co.  until  October  or  November  1,  I  think,  and  then  if  that 
practice  was  not  discontinued  they  would  take  some  other  action ;  but 
no  action  has  been  taken  up  to  the  present  time. 

I  do  believe  that  the  Interstate  Commerce  Commission  have  more 
power  than  they  have  exercised.  I  believe  if  they  had  been  more 
aggressive  in  exercising  sone  of  the  poAver  that  they  have  it  would 
have  afforded  us  some  measure  of  relief. 

Mr.  Adamson.  Armour  &  Co.  use  their  own  cars  exclusively  to  ship 
over  all  railroads? 

Mr.  Mead.  The}'  use  their  own  cars  exclusively  under  these  ex- 
clusive contracts. 

Mr.  iVDA3isoN.  The  railroads  must  take  tlieir  cars  and  then  further 
their  business  all  the  time  in  the  use  of  them 

Mr.  Mead.  And  if  they  do  not  do  that  they  induce  the  withdrawal 
of  that  traffic.  Tliey  have  been  able  to  make  some  exclusive  contracts, 
as  in  the  case  of  the  Marquette  Eailroad,  for  their  beef  shipments,  and 
whenever  they  find  a  weak  sister  among  the  railroads  they  make  an  ex- 
clusive contract  with  them.  In  the  case  of  the  Marquette  Railroad  it 
wa'^'  shown  that  they  made  a  low  contract  over  that  railroad,  though 
is  was  not  so  di^^ect.  so  as  to  be  able  to  get  their  beef  in 

Mr.  Adamson.  How  far  do  you  think  Congress  should  go  in  con- 
ferring power  upon  the  Interstate  Commerce  Commission  to  make 
or  fix  rates? 

Mr.  Mead.  The  Interstate  Commerce  Commission  are  supposed 
to  represent  the  public  and  the  shippers;  and  I  understand  that  when 
the  interstate  commerce  act  was  passed  it  was  supposed  that  they  were 
to  pass  upon  the  railroads  and  the  interstate  commerce  of  the  country. 
The  President  has  paid  a  great  tribute  to  the  Massachusetts  corpora- 
tion laws  in  his  desire  to  extend  them  to  interstate  commerce. 

Mr.  Mann.  The  Massachusetts  laws  are  not  the  only  thing  from 
your  State  that  the  President  pays  a  great  tribute  to. 

Mr.  Mead.  Thank  you,  sir.  I  understand  this,  that  the  Commis- 
sion has  power  over  interstate  traffic.  They  have  now  the  power  to 
say  what  is  a  fair  rate,  after  investigation,  and  after  all  interests  have 
been  heard,  and  I  do  not  believe  in  giving  the  Commission  the  power 
to  fix  initial  rates. 

The  CHAiRisfAN.  What  do  you  mean  by  "  initial  rates?  " 

Mr.  Mead.  I  believe  that  the  railroad  companies  of  the  country 
should  fix  their  rates,  as  they  do  at  the  present  time.  The  traffic  man- 
agers of  the  railroads  have  that  in  their  power  to-day,  to  fix  rates,  and 
no  one  shall  supervise  them.     They  can  make  them  as  unfair  and  as 
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unjust  and  as  extortionate  as  thej'  see  fit.     They  can  break  men  and 
firms  and  States  and  localities  by  those  rates. 

The  Chairman.  ^Miat  I  wanted  to  attract  your  attention  to  was 
the  question  as  to  how^  far  you  think  Congress  ought  to  go  in  con- 
ferring power  on  the  Interstate  Commerce  Commission  to  make  rates. 
You  say  that  you  do  not  believe  in  allowing  the  Interstate  Commerce 
Commission  to  initiate  rates  ? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  I  mean  the  rates  as  initiated  already  in  this  country 
to-day  ? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  And  that  is  an  absurdity,  to  talk  about  initiating 
rates,  in  the  ordinary  sense  of  the  words? 

Mr.  Mead.  Yes,  sir ;  of  course. 

The  Chairman.  Now,  you  say  to  fix  rates — you  said  a  while  ago 
"  to  fix  a  rate  " — how  far  should  the  Interstate  Commerce  Commis- 
sion have  the  power  to  go?  Should  they  fix  rates  in  a  certain  section, 
or  should  they  have  the  poA^er  to  fix  the  rates  in  the  whole  United 
States  in  one  order  ? 

Mr.  Mead.  Xo,  sir;  power  to  malce  a  rate  after  a  rate  has  been 
shown  to  be  unfair,  unjust,  and  unreasonable ;  to  fix  a  rate  and  have  it 
put  in  force  and  maintained  until  the  railroads  have  gone  to  the 
Supreme  Court  and  that  rate  has  been  upset. 

The  Chairman.  Now,  do  you  mean  that  they  should  have  the  right 
to  fix  a  rate  upon  the  moving  of  a  quantity  of  merchandise  or  property 
at  one  time  from  one  point  to  another  point — one  transaction?  That 
is  what  you  mean,  is  it  ? 

Mr.  Mead.  Yes,  sir;  and  only  after  a  complaint  has  been  entered 
and  a  full  hearing  has  been  held  upon  that. 

The  Chairman.  Yes. 

Mr.  Mead.  And  just  as  a  sample  of  that,  take  the  case  of  the  Harlem 
E.iver  and  Boston  rate.  They  claimed  that  $50  was  a  fair  rate,  and 
$50  was  a  much  larger  proportion  of  the  Avhole  than  the  other  roads 
received  from  the  peach  fields  to  the  Harlem  River.  Pending  a  deci- 
sion of  the  court,  the  $50  rate  should  stand  until  it  was  shown  that  it 
was  unjust  to  the  railroads.  It  would  be  simply  reversing  the  situa- 
tion of  to-day,  under  which  we  have  been  suffering  since  1897. 

Mr.  Mann.  Let  me  put  this  case  to  you.  There  is  a  dispute  in  the 
country  as  to  what  should  be  the  relative  charges  on  carload  rates 
and  less  than  carload  rates.  It  is  to  the  interest,  say,  of  the  larger 
cities  to  have  carload  rates  very  much  less  than  rates  on  smaller 
quantities — that  is,  on  carload  quantities.  It  is  to  the  interest,  say, 
of  the  hamlets  to  have  the  same  rates  for  carloads  and  for  less  than 
carloads.  Now,  would  you  have  the  power  conferred  upon  the  Inter- 
state Commerce  Commission,  if  a  dozen  or  three  or  more  merchants  in 
a  hamlet  should  organize  an  association  of  retail  merchants,  to  give 
them  authority  to  file  a  complaint  with  the  Interstate  Commerce  Com- 
mission asking  the  Commission,  first,  to  revise  the  classification,  so 
that  carload  rates  and  less  than  carload  rates  should  be  put  in  the 
same  class,  and  then  to  fix  the  rates  on  those  all  over  the  United 
States  on  that  one  complaint? 

Mr.  IMead.  No,  sir.  It  seems  to  me  that  your  premise  is  wrong 
there.  I  do  not  think  that  10  or  12  little  hamlets  would  form  a 
national  organization. 
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Mr.  Mann.  Oh,  one  man  often  forms  a  national  organization. 

Mr.  Mead.  He  might  be  such  in  name,  but  not  in  fact. 

Mr.  Mann.  It  is  not  restricted.  Any  organization  under  the 
Cooper-Quarles  bill,  any  association,  or  anyone  can  bring  a  complaint 
before  the  Interstate  Commerce  Commission,  and  under  the  Cooper- 
Quarles  bill  the  Commission  could  extend  its  j  urisdiction  to  that,  and, 
pending  hearing,  could  enter  an  order  upon  the  case  which  I  have 
stated  to  you.  Do  you  think  that  power  ought  to  be  given  to  the 
Interstate  Commerce  Commission  ? 

Mr.  Mead.  I  do  not  think  any  such  power  is  asked  for  as  you  have 
stated.  As  to  a  specific  case  and  an  investigation,  the  merits,  of 
course,  of  the  larger  cities  and  smaller  towns  being  taken  into  con- 
sideration and  a  finding  made  upon  that  compl,aint,  that  is  all  right. 
1  do  not  think  that  an  effort  would  be  made  to  fix  rates  all  over  the 
country  upon  that  basis. 

Mr.  Mann.  Are  you  in  favor  of  the  bill,  which  covers  the  power 
which  I  have  just  suggested,  which  confers  that  power  to  fix  the  rates, 
to  make  them  higher  or  to  lower  them,  anywhere  the  people  choose  to 
complain,  including  in  that  order  the  entire  United  States? 

Mr.  Mead.  I  should  say  no.  If  you  mean  that  after  complaint  has 
been  heard,  that,  of  course,  was  confined  to  the  locality. 

Mr.  Mann.  Oh,  well 

Mr.  Mead.  It  would  not  be  pertinent  for  that  Commission  to  make 
a  finding  there  that  would  apply  all  over  the  country. 

Mr.  Mann.  You  are  familiar,  of  course,  with  the  fact  that  on  one 
complaint  taken  before  the  Interstate  Commerce  Commission,  and 
afterwards  decided  by  the  Supreme  Court  of  the  United  States,  the 
New  York  Board  of  Trade  and  the  Philadelphia  board  which  corre- 
sponds with  it  and  the  San  Francisco  board  which  corresponds  with 
it  filed  complaints  under  which  the  Interstate  Commerce  Commission 
was  asked  to  enter  orders  affecting  the  rates  on  every  railroad  in  the 
United  States  that  touches  at  the  seaboard  ? 

Mr.  Mead.  You  mean  differential  rates  ? 

Mr.  Mann.  No,  sir;  I  do  not  mean  differential  rates  at  all.  I 
mean  actual  rates.  And  you  know,  do  you  not,  that  they  entertained 
jurisdiction  of  the  case? 

Mr.  Mead.  Yes. 

Mr.  Mann.  Well,  now,  do  you  think  that  they  ought  to  have  that 
power,  and,  if  you  do,  do  you  call  that  revising  rates  or  initiating 
rates? 

Mr.  Mead.  I  suppose  that  would  be  revision  of  rates,  if  they  sub- 
stituted for  one  in  vogue,  fixed  by  the  traffic  managers,  another  fixed 
by  themselves.     I  should  call  that  revision  of  rates. 

Mr.  Mann.  That  is  what  I  say.     So  that  it  is  impossible  for  the 
Interstate  Commerce  Commission  to  initiate  rates  now.     Rates  are 
already  in  existence,  and  a  change  of  the  existing  rates  would  be 
merely  a  revision  of  rates. 
Mr.  Mead.  I  think  so. 
Mr.  Mann.  It  was  a  disclaimer  I  desired. 

Mr.  Mead.  I  do  not  see  how  the  railroad  commission,  however 
knowing  they  may  be,  would  have  sufficient  knowledge  to  fix  such 
rates. 

Mr.  Townsend.  Do  I  understand  you  to  say  that  the  only  object  of 
this  Cooper-Quarles  bill,  as  you  understand  it — that  is,  the  only 
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object  of  the  shippers  and  others  interested  in  the  bill — is  that  the 
Commission  should  have  power  to  fix  rates  in  cases  where  complaints 
have  been  made? 

Mr.  Mead.  Yes,  sir;  I  so  understand  it,  that  they  have  power  to 
make  rates  after  a  full  investigation  has  been  had,  and  that  pending 
a  review  by  the  circuit  court  the  interests  of  the  railroad  are  still  pre- 
served, and  the  rate  that  the  Commission  says  is  a  fair  one  is  in  effect 
and  shall  be  in  vogue  until  it  has  been  upset  by  the  court. 

Mr.  ToAVNSEND.  Would  that  affect  any  other  rate  except  the  par- 
ticular rate  about  which  you  are  talking? 

Mr.  Mead.  I  should  say  not. 

Mr.  TowNSEND.  There  is  no  case  suggested  to  your  mind  that 
might  depend  upon  this  particular  rate  about  which  there  was  a  com- 
plaint? 

Mr.  Mead.  That  would  be  a  specific  case  for  them  to  investigate 
and  pass  upon,  and  if  the  rate  was  found  unreasonable,  to  make  a 
rate  to  take  its  place. 

The  Chairman.  Now,  one  other  question.  In  a  case  where  the  rate 
complained  of  that  you  want  the  Commission  to  have  the  power  to 
revise  is  a  rate  from  a  terminal,  one  of  the  termini  of  a  railroad,  and 
they  reduce  that  rate  upon  a  complaint  simply  with  regard  to  one 
rate  and  one  transaction,  in  cases  where  the  long  and  short  haul  is 
enforced,  would  not  a  change  in  that  rate  necessarily,  under  the  law, 
effect  a  change  in  the  rate  from  every  other  station  on  that  line  ? 

Mr.  Mead.  I  should  want  to  consider  that  question.  I  should  not 
want  to  answer  that  offhand.  I  should  want  to  give  that  question 
some  consideration. 

The  Chairman.  After  what  you  have  said  in  reference  to  confining 
the  Commission  to  a  particular  rate  and  a  particular  transaction, 
would  you  desire  to  give  the  Commission  the  power  to  so  change  all 
intermediate  rates  ? 

Mr.  Mead.  In  one  sense,  I  think  the  Commission  ought  to  have 
the  power  to  revise  that  rate  in  the  interests  of  the  public,  if  the  pub- 
lic interests  demand  it,  because  they  stand  to  represent  the  public 
in  this  case.  The  railroads  can  take  care  of  themselves.  To-day  the 
traffic  manager  of  the  railroad  can  put  any  rate  that  he  sees  fit  in 
vogue,  and  there  is  no  one  to  pass  upon  the  reasonableness  of  that  rate 
now  except  that  it  can  be  touched  upon  by  a  recommendation  of  the 
Commission  and  taken  into  the  courts. 

Mr.  Bacon.  I  believe  that  I  can  clear  the  chairman's  mind  on  that. 

The  Chairman.  I  am  trying  to  get  the  idea,  not  of  what  the  con- 
dition is,  but  the  idea  of  the  petitioners  for  this  relief,  as  to  what  the 
relief  should  be,  as  they  are  represented  by  Mr.  Mead. 

Mr.  Mead.  I  have  stated  our  views  of  the  commercial  interests  in 
Boston  and  of  "the  National  League  of  Commission  Merchants,  organ- 
ized and  represented  now  in  27  cities  of  the  country — 27  of  the  largest 
cities. 

Mr.  Eichardson.  Is  it  not  a  fact  that  in  reference  to  the  relative 
rates,  a  reasonable,  common-sense  solution  of  it  is  found  in  the  fact 
that  there  are  different  classifications  of  rates  by  railroads — first,  sec- 
ond, third,  fourth,  fifth,  and  sixth?  Now,  take  it  for  granted  that 
the  railroads  should  raise  the  charges  in  the  third  classification,  does 
it  not  affect  all  the  rates  through  that  entire  territory?     Is  there  not 
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an  increase  in  the  third  class,  and  from  that  throughout  the  entire 
province  that  the  raih'oads  occupy? 

Mr.  Mead.  Yes,  sir. 

Mr.  Richardson.  Then,  if  the  Interstate  Commerce  Commission 
were  passing  upon  a  complaint  that  related  to  freights  of  the  third 
class,  would  it  not  be  right  and  proper,  relatively  speaking,  that  it 
should  affect  all  the  rates  within  that  railroad  province?  Would  you 
say  that  it  should  pick  out  one  single  rate,  one  single  charge,  and 
affect  that,  and  not  affect  those  that  related  to  that  class  of  freight? 
Would  you  not  expect  the  Interstate  Commerce  Commission  to  be 
common  sense 

Mr.  Mead.  Sure. 

Mr.  Richardson  (continuing).  And  businesslike,  and  would  you 
not  expect  them  to  apply  it  from  a  common-sense  business  standpoint? 
If  the  Commission  found  that  all  the  freights  related  to  class  3  related 
to  each  other  and  depended  upon  each  other  would  it  be  right,  for 
instance,  to  take  just  one  axe  or  a  lot  of  axes  that  were  in  that  rate 
and  affected  each  other  and  not  allow  it  to  the  general  trade  matters 
that  would  have  to  enter  into  their  finding?  At  the  present  time, 
when  they  change  the  classification  they  change  it  from  the  fourth  to 
the  third  class,  and  that  raises  or  lowers  the  railroad  charges,  as  the 
case  may  be. 

Mr.  ]\Iead.  They  change  it  so  as  to  raise  the  rates  tremendously  at 
times. 

Mr.  Richardson.  For  instance,  you  take  the  rate  from  New  York 
to  Atlanta.  It  is  $1.14  per  100  pounds,  and  second  class  is  96  cents, 
and  the  third  class  is  83  cents,  and  the  fourth  class  is  74  cents  or  75 
cents,  and  then  come  the  fifth  and  the  sixth  class.  It  comes  on 
down  gradually.  Now,  do  you  not  believe  that  when  the  railroad 
classified  that  freight  thev  classified  the  freights  that  related  to  each 
other? 

Mr.  Mead.  Without  doubt. 

Mr.  Richardson.  Without  doubt.  Now,  if  a  complaint  was  filed 
before  the  Interstate  Commerce  Commission  under  this  bill  we  are 
considering  now  and  the  Commission  were  to  find  that  there  were 
rates  or  that  there  were  charges — or  the  petition  included  rates — that 
were  not  relevant  to  other  rates,  do  you  not  think  that  they  would 
allow  an  amendment  to  that  bill  and  knock  out  the  charges  that  were 
not  related  to  the  things  in  the  complaint,  being  sensible,  practical 
men  ? 

Mr.  Mead.  Certainly.  We  have  to  trust  somebody.  At  the  pres- 
ent time  we  simply  trust  the  railroads  and  the  traffic  managers,  with- 
out any  supervision  whatever. 

Mr.  Richardson.  And  the  Commission  under  this  bill,  as  I  under- 
stand it — and  I  Avant  to  get  your  idea  about  it  and  to  get  at  the  merits 
of  this  bill — has  first  the  right  to  have  an  investigation,  and  after 
having  challenged  certain  rates  and  finding  them  to  be  unreasonable 
and  unjust  and  unfair,  you  think  that  the  Commission  ought  to  have 
a  right  then  to  say  Avhat  is  a  just  and  a  reasonable  rate? 

Mr.  Mead.  Yes,  sir. 

Mr.  Richardson.  And  that  rate  which  they  fix  is  subject  to  revision 
by  the  courts,  after  thirty  days'  notice,  and  so  on  ? 

Mr.  Mead.  Yes,  sir. 
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Mr.  Richardson.  And  if  within  sixty  days  an  appeal  is  taken  from 
the  district  or  the  circuit  court  to  the  Supreme  Court  of  the  United 
States  your  rate  still  goes  on,  the  rate  which  the  Conunission  has  fixed 
still  goes  on,  and  remains  in  effect  ? 

Mr.  JVIead.  Yes,  sir. 

Mr.  Richardson.  Now,  right  then  and  there,  do  you  not  think  that 
the  objection  that  has  been  so  universally  made  throughout  the  coun- 
try, that  the  Supreme  Court  refused  to  pass  upon  a  rate  for  the  fu- 
ture— that  is  the  objection,  and  that  is  the  only  objection  that  the  Su- 
preme Court  of  the  United  States  refuses  to  pass  upon  a  rate  for  the 
future — that  that  question  is  met  right  there  where  this  Cooper- 
Quarles  bill  gives  the  Commission  the  right  to  fix  a  rate  temporarily 
until  the  Supreme  Court  of  the  United  States  passes  upon  it,  and 
when  the  Supreme  Court  passes  upon  it  the  Supreme  Court  finds  a 
rate  already  fixed,  and  it  is  not  passing  upon  a  rate  for  the  future? 
Do  you  not  think  that  that  avoids  the  trouble? 

Mr.  Mead.  That  is  what  we  desire  to  accomplish  under  this  Cooper- 
Qua  rles  bill. 

INIr.  Mann.  Did  I  understand  you  to  say  in  answer  to  Mr.  Richard- 
son that  you  believe  that  if  the  Interstate  Commerce  Commission 
should  fix  a  rate  from  New  York  to  Atlanta  on  one  commodity  it 
would  be  necessary,  or  that  they  Avould  have  the  right,  under  the 
same  complaint,  to  fix  the  rates  not  only  from  New  York  to  Atlanta, 
but  from  New  York  to  all  other  points  in  the  South  ? 

Mr.  Mead.  Oh,  no,  sir.  They  would  have  to  consider  only  what  was 
complained  of  in  that  specific  complaint.  There  might  be,  of  course, 
other  things  to  be  taken  into  consideration. 

Mr.  Mann.  Oh,  yes.  Let  me  see  if  I  do  not  get  3'our  view.  T 
think  3^our  views  are  nearly  in  accord  with  what  my  views  are  on 
this  question.  You  will  pardon  me  if  I  seek  to  elucidate  the  point. 
I  take  it  from  what  3'ou  sa}'^  that  you  are  in  favor  of  giving  this 
power  to  the  Interstate  Commerce  Commission  to  permit  a  complaint 
to  be  filed  by  some  person  who  is  interested,  say,  and  let  the  freight 
rate  on  some  commodity  or  certain  commodities  between  certain 
points  named  be  unreasonabh^  high,  and  you  would  permit  the  Inter- 
state Commerce  Commission  to  decide  what  shall  be  the  reasonable 
rate  on  that  commodity  or  that  class  of  commodities  between  those 
points  named,  of  course  taking  into  consideration  in  the  hearing  what 
rates  are  the  basis,  but  simply  entering  an  order  as  to  what  the  rates 
shall  be  according  to  the  petition  in  that  regard. 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  That  would  not  give  to  the  Interstate  Commerce  Com- 
mission the  power,  upon  a  complaint,  to  revise — using  the  term  "  to 
revise  "  in  place  of  "  initiate  " — rates  generally  ? 

Mr.  Mead.  That  would  be  a  ver}^  disturbing  factor,  I  should  say, 
if  they  had  that  poAver. 

Mr.  Mann.  Are  you  aware  that  the  Cooper-Quarles  bill  would 
confer  upon  the  Interstate  Commerce  Commission  the  power  to  fix 
rates  generally  on  one  petition  anywhere;  that  the  Cooper-Quarles 
bill  would  permit  one  petition  to  be  filed  by  anj^  person  or  associa- 
tion in  the  United  States,  alleging  that  all  the  rates  in  the  United 
States  or  one  part  of  the  United  States  were  too  high  and  asking 
the  Interstate  Commerce  Commission  to  fix  the  rates,  and  that  under 
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the  Cooper-Quarles  bill  the  Interstate  Commerce  Commission  would 
have  the  power  to  revise  the  classifications,  fixing  the  rates  generally, 
and  put  them  into  operation,  and  that  they  would  have  to  remain  in 
operation  without  any  autliorit}'  of  the  railroad  companies  to  change 
them  unless  permitted  to  do  so  upon  further  hearing  by  the  Inter- 
state Commerce  Commission  ? 

Mr.  Mead.  I  did  not  suppose  that  they  had  the  power  lo  do  that 
under  one  complaint. 

Mr.  Makn.  That  is  the  power  that  is  proposed  to  be  conferred 
upon  the  Commission.  ' 

Mr.  Mead.  I  did  not  suppose  that  the  coimiiittee  would  be  con- 
sidering a  bill  embodying  such  a  power. 

Mr.  5Ianx.  That  is  the  Cooper-Quarles  bill. 

Mr.  Mead.  I  am  not  a  railroad  lawyer,  but  simply  a  plain  busi- 
ness man.  and  knowing  the  past  and  knowing  the  conditions  to  which 
we  have  been  sttbject  for  some  years  past. 

Mr.  Richardson.  Do  you  not  understand  the  Cooper-Quarles  bill 
to  go  one  step  further  and  to  provide  that  after  the  Interstate  Com- 
merce Commission  has  investigated  a  rate  and  found  it  unreasonable 
and  has  fixed  another  rate,  and  the  case  has  gone  tip  to  the  district 
court,  then  either  party,  as  soon  as  it  goes  to  that  court,  has  the 
right  to  send  for  witnesses  in  order  to  investigate  to  see  whether 
the  Commission  has  fixed  a  just  rate? 

Mr.  Mead.  Yes.  sir:   I  understand  it  so. 

Mr.  Richardson.  After  that  they  call  witnesses  and  bring  them 
around  and  they  investigate  in  the  court  and  have  the  testimony 
of  the  witnesses  as  to  whether  the  Commission  has  fixed  a  fair  and 
reasonable  rate? 

Mr.  Mead.  Yes.  sir;  I  so  understand  it.  It  seems  to  me  what 
we  desire  to  ask  for  is  this,  that  the  present  conditions  be  reversed, 
so  that  pending  the  review  of  the  case  we  shall  not  be  subjected  to 
the  old  rates,  but  the  railroads  shall  be  unable  to  keep  these  rates 
in  effect  from  three  to  six  years  after  the  passage  of  an  order,  and 
so  that  the  further  time  which  it  takes  to  get  one  of  these  cases 
through  the  courts  and  define  what  is  right  shall  not  be  spent 
under  the  old  conditions.  The  ordinary  business  man  can  not  afford 
to  prepare  a  case  and  have  it  held  up  that  length  of  time.  During 
that  time  we  should  have  relief.  We  are  asking  simply  that  the 
conditions  be  reversed,  and  if  the  railroads  then  want  to  keep  their 
cases  in  the  court  four  or  five  years,  all  right.  They  will  find  a  means 
of  reaching  the  cases  quicker  than  that. 

Mr.  Mann.  Are  you  aware  that  under  the  Cooper-Quarles  bill 
the  Interstate  Commerce  Commission  could  of  itself,  on  its  own 
initiative,  cause  an  investigation  to  be  made  of  all  the  classifications 
of  rates,  and  of  all  the  rates  in  the  United  States,  and  enter  an 
order  which  would  have  to  remain  in  force  until  passed  upon  by 
the  Supreme  Court  of  the  United  States,  unless  some  circuit  court 
should  decide  upon  the  face  of  it  that  it  was  plainly  or  clearly 
unlawful  or  unreasonable? 

Mr.  Mead.  I  do  not  know  what  the  powers  of  the  Interstate  Com- 
merce Commission  are  at  the  present  time  regarding  their  own  initia- 
tive, instituting  proceedings  under  their  own  initiative.  I  under- 
stand that  what  we  are  asking  by  this  bill  is  that  this  shall  be  done 
upon  a  complaint. 
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Mr.  Mann.  This  bill  says  "complaint:''  but  the  interstate-com- 
merce law  says  that  the  Interstate  Commerce  Commission  shall  have 
the  same  power  to  have  an  inquiry  made  on  its  own  motion  as  it 
would  have  if  a  complaint  were  filed. 

Mr.  Mead.  I  suppose  that  if  there  was  a  conflict  between  this  bill 
and  the  interstate-commerce  act  it  would  modify  it. 

Mr.  Bacon.  May  I  ask  you  a  question  in  that  connection  ? 

Mr.  Mann.  Certainly. 

Mr.  Bacon.  Do  you  understand  that  this  power  in  the  present  act, 
given  the  Interstate  Commerce  Commission,  to  institute  an  action  on 
its  own  motion,  would  apply  under  a  case  brought  under  the  Cooper- 
Quarles  bill,  which  confines  the  Commission  to  a  complaint  in  its 
action  ? 

Mr.  Mann.  No,  sir ;  I  do  not  understand  that  at  all. 

Mr.  Bacon.  I  inferred  that  from  your  question. 

Mr.  Mann.  This  bill  says  "  complaint."  Referring  to  section  13 
of  the  interstate-commerce  act,  we  find  section  13  of  the  interstate- 
commerce  act  says  that  the  Commission  shall  have  the  same  power  on 
its  own  motion  as  it  would  have  when  a  complaint  was  filed ;  so  that 
the  Interstate  Commerce  Commission  under  the  two  laws  together,  if 
this  be  made  into  a  law,  would  have  the  same  power  on  its  own  motion 
as  it  has  on  a  complaint. 

Mr.  Bacon.  Not  by  any  means. 

Mr.  ISIann.  Well 

Mr.  Bacon.  The  Cooper-Quarles  bill  limits  the  power  of  the  Com- 
mission in  changing  a  rate  to  a  case  in  which  there  is  a  complaint  and 
limits  it  to  the  complaint  made,  and  it  can  not  go  out  of  that  com- 
plaint in  determining  the  question. 

Mr.  Mann.  I  have  not  the  slightest  doubt  what  the  decision  of  the 
court  would  be  under  the  circumstances;  that  the  court  would  hold 
that  under  the  two  bills  the  Interstate  Commerce  Commission  had  the 
same  power  under  its  own  initiative  as  it  had  in  cases  where  a  com- 
plaint was  filed,  because  the  law  specifically  sajs  so.  This  bill  refers 
to  the  provisions  of  section  13  of  the  interstate-commerce  act. 

Mr.  Bacon.  The  court  says,  under  the  present  act  the  Commission 
has  no  power  to  change  a  rate.  Now,  this  bill  confers  the  power  to 
make  a  rate.  Do  you  think  that  they  could  go  further,  in  the  exercise 
of  that  power,  when  the  Cooper-Quarles  bill  does  not  confer  the 
power  to  change  rates,  except  upon  complaint? 

Mr.  Mann.  The  Cooper-Quarles  bill  says  that  when  a  complaint  is 
made,  under  section  13  of  the  interstate  commerce  act,  that  the  power 
shall  be  enforced.     It  confers  the  power  indirectly. 

Mr.  Bacon.  But  only  to  the  extent  that  the  complaint  goes. 

Mr.  Mann.  Not  at  all.  You  use  the  word  "  complaint  *'  in  relation 
to  section  13,  and  a  part  of  section  13  is  this  clause,  that  the  inquiry 
by  the  Commission  shall  be  exactly  the  same  upon  its  own  initiative 
as  upon  a  complaint. 

Mr.  Bacon.  But  the  Supreme  Court  says  that  the  power  is  limited 
to  declaring  whether  the  existing  rate  is  unreasonable  or  not,  and  that 
it  can  not  go  further  and  say  what  is  unreasonable  or  not. 

The  Chairman.  Suppose  a  complaint  should  be  made  under  the 
Cooper-Quarles  bill  that  a  rate  is  unreasonably  low,  is  it  your  under- 
standing that  under  this  law  the  Commission  would  have  the  power 
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to  investigate  that  matter,  and  in  case  they  found  that  it  was  unrea- 
sonably low  to  raise  it? 

Mr.  Mead.  I  think  that  if  such  a  case  as  that  should  occur — I  can 
hardly  conceive  of  it,  but  I  think  if  it  should  occur — it  would  be  only 
justice  to  the  railroad  to  make  a  fair  rate.  I  do  not  see  why  they 
should  not  have  the  right,  under  the  construction  of  the  statute  given 
by  Mr.  Mann,  to  change  a  rate  under  their  own  initiative.  The 
statute  says  that  the  rate  must  be  unreasonable.  That  is  all  the  busi- 
ness man  wants.  This  question  has  come  to  such  a  pass  that  we  find 
that  relief  must  be  given  somewhere.  ^Ve  are  looking  to  this  com- 
mittee to  pass  a  bill  that  shall  not  be  in  conflict  with  the  interstate 
commerce  act.  The  railroads  absolutely  hold  to-day  the  power  to 
make  or  break  localities  or  men  without  any  supervision  whatever 
being  given  over  their  rates.  We  hold  that  it  is  an  unfair  thing  to 
the  public,  and  the  Interstate  Commerce  Commission  should  represent 
the  interests  of  the  public  and  of  the  business  community  on  this  ques- 
tion. 

Mr.  ]SL\NN.  Do  I  understand  you  that  the  business  interests  of  the 
coimtry  are  on  the  point  of  ruin? 

Mr.  AIead.  INlany  men  have  been  ruined. 

Mr.  Manx.  That  is  Boston,  or  generally  ? 

Mr.  Mead.  I  can  cite  you  to  specific  instances  of  the  way  the  thing 
works. 

Mr.  Mann.  I  am  talking  of  business  interests  generally. 

Mr.  ]Mead.  In  our  business;  yes,  sir.  The  Armour  Company  sent 
out  a  notice,  dated  August  22.  that  after  the  1st  of  September  no 
goods  carried  in  their  cars  should  be  owned  by  the  Armour  interests 
or  people.  He  testified  in  Chicago  that  he  loaned  a  man  $J:00.000  to 
go  into  business.  He  ma}'  go  into  our  line  of  business  to-morrow,  and 
cut  our  throats.  He  has  the  power  to  do  it.  He  has  the  power  to 
raise  or  lower  these  rates  absolutely  in  his  own  hands.  Take,  for  in- 
stance, some  shipments  to  the  city  of  Worcester.  Armour  &  Co.  had  all 
the  information  about  those  shipments,  they  knew  the  time  they  were 
shipped  and  when  the}-  were  due.  and  they  knew  the  cost  of  the  car 
when  it  was  bought  in  the  open  market,  and  if  that  carload  of  freight 
was  due  on  Wednesda^c.  they  would  put  a  carload  of  freight  in  there 
on  Tuesday  and  fill  the  market,  and  when  the  carload  of  freight  got 
in  there  on  Wednesday  they  found  the  market  cut  from  underneath 
them. 

Mr.  Mann.  The  tribunal  to  which  you  ought  to  go  is  not  the  legis- 
lature, but  the  Executive  branch  of  the  Government,  because  all  those 
things  which  you  have  suggested  are  positively  prohibited  by  law, 
now  under  heaw  penalties. 

Mr.  LovERiNG.  Would  the  railroads  welcome  a  change  regarding 
the  contracts  with  regard  to  the  refrigerating  cars? 

Mr.  Mead.  I  am  not.  of  course,  empowered  to  speak  for  the  rail- 
roads. I  do  know  this,  that  the  largest  railroads  in  this  country 
absolutely  refused  to  make  an  exclusive  contract  Avith  Armour  &  Co. 
They  have  used  all  kinds  of  persuasion  and  threats  with  the  Pennsyl- 
vania and  the  New  York  Central  railroads.  They  say  "  We  abso- 
hitely  refuse  to  make  a  contract  with  j^ou.  We  believe  that  we  should 
haul  any  car  or  any  refrigerator  car  tendered  to  us."  I  have  no 
right  to  speak  for  the  railroads,  but  personall}'  I  believe  that  the  rail- 
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roads  of  the  country  would  welcome  such  a  change  and  a  chance  to 
escape  from  the  domination  of  Armour  &  Co.  Armour  &  Co.  hold 
over  those  railroads  to-day  the  threat  of  the  loss  of  their  business. 
They  say  "  You  must  make  an  exclusive  contract  with  us  or  you  will 
lose  so  many  carloads  a  week  of  freight."  Railroads  have  made 
exclusive  contracts  with  Armour  &  Co.  under  such  a  threat  as  that. 
If  the  railroad  is  a  comparatively  weak  one  the  traffic  manager  of 
the  road  has  to  have  freight  or  he  loses  his  position.  The  president 
of  the  road  has  to  show  results  or  he  loses  his  position.  At  the  hear- 
ing in  Chicago  the  Atchison  Railroad  put  a  man  on  the  stand  who 
actually  SAvore  that  they  paid  a  rebate  of  25  cents. 

Mr.  Adamson.  You  think  that  they  need  protection  against  Armour 
&Co.? 

Mr.  Mead.  I  think  that  Mr.  Armour  uses  his  immense  business  to 
force  the  railroads  into  these  exclusive  contracts. 

Mr.  Adamson.  It  seems  to  me  that  they  might,  while  they  are  mak- 
ing so  many  contracts  and  agreements  among  themselves,  combine 
against  the  robber  to  protect  themselves. 

The  Chairman.  Now,  you  have  spoken  a  number  of  times  of  "  ex- 
clusive contracts."  Do  you  understand  them  to  be  numerous?  Are 
there  many  of  those  contracts  ? 

Mr.  Mead.  Yes,  sir;  more  than  we  have  any  knowledge  of.  We 
know  of  the  instance  of  the  Marquette  and  Michigan  Railroad. 
Those  contracts  were  produced  at  the  hearing  in  Chicago. 

The  Chairman.  Do  you  know  of  any  other  exclusive  contracts? 

Mr.  Mead.  Yes,  sir. 

The  Chairivian.  Where  are  they? 

Mr.  JSIead.  In  Georgia.  There  are  other  refrigerator  cars  that  do 
the  work  at  less  cost  to  the  producer  and  also  with  a  less  consumption 
of  ice.  They  do  work  that  the  Armour  Compan}^  cars  can  not  do; 
and  yet  the  shipper  can  not  use  those  cars  because  the  Armour  Com- 
pany has  an  exclusive  contract.  I  wrote  to  the  railroad  commission 
of  Georgia  and  asked  them  if  they  would  furnish  me  with  the  names 
of  the  roads  which  had  exclusive  contracts,  and  I  found  that  they  had 
exclusive  contracts  with  every  railroad  bringing  ])eaches  out  of 
Georgia.  The  shippers  of  Georgia  are  prevented  from  getting  a 
better  rate  and  a  better  car  simply  because  Armour  uses  no  cars  but 
his  own. 

Mr.  Adamson.  Have  you  that  letter  from  the  railroad  commission 
of  Georgia  ? 

Mr.  Mead.  That  letter  is  filed  with  the  Interstate  Commerce  Com- 
mission in  Chicago. 

Mr.  Adamson.  We  would  like  to  have  a  copy  of  it  here. 

Mr.  JMead.  You  can  have  a  copy  of  it.  I  have  had  several  letters 
from  them.  I  had  a  letter  from  the  secretary  of  the  railroad  commis- 
sion of  Georgia,  and  in  one  or  two  instances  he  simply  sent  me  the  let- 
ter which  he  had  received  in  reply  from  those  railroads  that  had  ex- 
clusive contracts. 

Mr.  Adamson.  If  you  have  a  copy  of  that,  I  would  like  to  have  that 
filed  here. 

Mr.  Mead.  I  will  have  to  send  that  to  you. 

Mr.  LovERiNG.  Are  these  contracts  for  private  cars  entirely  for  re- 
frigerating cars — these  exclusive  contracts  ? 
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Mr.  Mead.  Practically  so.  Armour  &  Co.  some  years  ago  saw  the 
possibilities  of  getting  practically  an  absolute  control  of  the  refrig- 
erator-car service  of  the  country,  and  Armour  to-day  practically  con- 
trols it.  He  can  give  us  cars  or  not.  as  he  sees  fit.  He  has  it  in  his 
poAver  to  ruin  the  shippers  of  Georgia,  so  far  as  their  peach  business 
is  concerned.  He  can  refuse  to-day,  under  one  pretext  or  another,  to 
put  his  cars  into  Georgia. 

Mr.  LovERiNG.  And  ruin  the  railroads  too? 

Mr.  Mead.  Yes;  and  the  railroads  would  have  no  way  to  transport 
that  freight  to-day  from  Georgia — that  is,  in  a  safe  way.  They  could 
go  back  to  their  Ijox  cars,  or  whatever  equipment  they  might  have, 
and  get  ready  for  the  service;  but  there  were  this  last  year  in  Georgia 
thousands  of  baskets  of  peaclies  which  lay  on  the  ground  and  rotted 
because  the  Armour  equipment  was  not  there  to  take  care  of  them. 
That  is,  according  to  their  statements.  Armour,  if  he  wanted  to  do 
so.  could  go  into  the  market  next  year  and  buy  up  their  peaches  and 
shut  out  those  producers.  Pie  did  that  in  Michigan.  He  bought  up 
all  the  potatoes  there.  He  had  the  shippers  at  his  mercy,  and  he  could 
buy  the  potatoes  at  his  own  price  simply  because  they  could  not  get 
the  cars  to  ship  them  out  except  from  him. 

Mr.  ToAvxsEXD.  Are  you  talking  about  the  testimon}'  given  at  the 
hearing  up  there  ? 

Mr.  j^Iead.  That  ])articular  part  of  it  was  given  there. 

Mr.  ^ow^'SE^D.  Where  do  you  get  that  particular  information? 

i\Ir.  ]\Iead.  F'rom  potato  shippers  and  from  men  in  the  potato  busi- 
ness Avho  are  unable  to  get  cars.  That  has  all  been  published  in  our 
trade  papers,  columns  and  columns  of  it. 

Mr.  EiCHARDSON.  Do  you  know  what  would  be  the  freight  from 
Georgia  if  Armour  did  not  have  these  contracts?  Wliat  is  the  differ- 
ence between  those  charges  that  Armour  makes  on  those  refrigerator 
cars  and  what  would  exist  if  he  did  not  have  the  contracts?  Do  the 
producers  suffer? 

Mr.  Mead.  Of  course.  The  refrigerator  car  gives  them  the  facil- 
ity for  getting  their  freight  to  distant  markets,  and  to  get  that  facil- 
ity Ave  are  willing  to  pay  a  fair  price.  I  myself  paid  $100  for  icing 
a  car  from  Michigan  to  Boston.  In  addition  to  what  Armour  got  on 
that  he  received  a  mileage  of  $25,  so  that  for  that  one  car  he  received 
$125.     We  claim  that  that  is  an  exorbitant  charge. 

Here  is  another  instance.  The  railroad  companies  of  the  country 
have  put  all  icing  facilities  into  the  charge  of  xVrmour  &  Co.  Up  to 
within  two  months  Armour  &  Co.  had  absolute  charge  of  all  icing,  by 
reason  of  the  cars,  at  Jersey  City.  It  Avas  in  the  poAver  of  Armour  to 
ice  a  car  for  me  there  or  not,  as  he  saAv  fit.  He  charged  me,  an  out- 
sider, $5  a  ton  for  icing  a  car,  and  he  charged  the -Pennsylvania  Eail- 
road  $2.50  a  ton.  After  this  hearing  this  last  year  the  JPennsylvania 
Railroad  saAv  the  injustice  of  that.  There  the  icing  of  the  produce 
in  every  car  at  Jersey  City  Avas  in  the  hands  of  Armour,  and  it  Avas  a 
very  easy  matter  for  him  to  forget  to  ice  my  car,  if  he  chose  to  do  so, 
and  to  send  it  through  in  bad  condition. 

Mr.  Mann.  Let  us  do  justice  CA^en  to  Armour.  Under  the  contract 
with  the  railroad  company  Avas  he  not  required  to  ice  that  car?  You 
say  that  he  could  ice  it  or  not,  as  he  chose. 

Mr.  Mead.  You  can  call  it  a  requirement  or  a  privilege.     He  had 
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the  privilege  of  charging  every  other  man  a  dollar  and  a  half  a  ton 
on  his  ice. 

Mr.  Mann.  Was  it  not  in  the  contract  with  the  railroad  company, 
was  there  not  a  requirement  that  he  should  ice  those  cars  when  they 
needed  to  be  iced  ? 

Mr.  Mead.  I  have  no  doubt  of  that. 

Mr.  Mann.  He  could  not  do  as  he  pleased  about  it? 

Mr.  Mead.  Absolutely  as  he  pleased. 

Mr.  ]Mann.  By  breaking  his  contract? 

Mr.  Mead.  He  would  not  have  to  break  the  contract.  It  is  very 
easy  for  him  to  forget  and  let  a  car  go  through  without  being  iced. 
It  has  been  done  by  competitors,  and  the  car  would  go  to  its  destina- 
tion in  a  worthless  condition. 

Mr.  Richardson.  From  your  statement  about  the  matter  is  it  not 
manifest  that  Armour  &  Co.  were  carrying  that  freight  from  Georgia 
cheaper  than  other  railroad  freights  were  carried?  If  not,  why  did 
they  not  go  and  seek  the  other  railroads  which  were  not  under  con- 
tract with  Armour  ? 

Mr.  ]Mead.  There  are  no  other  railroads  going  out  of  there. 

Mr.  Richardson.  He  has  got  them  all? 

Mr.  Mead.  Yes,  sir;  Armour  &  Co.  have  exclusive  contracts  with 
every  railroad  bringing  peaches  out  of  Georgia. 

Mr.  Richardson.  You  mean  that  the  railroads  go  and  agree  upon  a 
price,  and  then  they  bring  those  peaches  out  all  for  the  same  charge  ? 

Mr.  Mead.  The  railroads  have  nothing  to  do  with  Armour's  charge. 

Mr.  Richardson.  He  has  got  all  the  railroads? 

Mr.  jNIead.  All  of  the  railroads  bringing  the  peaches  out  of 
Georgia;  but  they  have  nothing  to  do  with  the  Armour  charge 
whatever. 

Mr.  Richardson.  He  pays  the  railroads  whatever  he  j)leases  and 
fixes  the  charge? 

Mr.  Mead.  I  do  not  think  you  understand  the  working  of  it. 

Mr.  Richardson.  I  think  I  do. 

Mr.  Mead.  Possibly  you  do. 

Mr.  Richardson.  Yes. 

Mr.  Mead.  '\'\^ien  we  receive  a  carload  of  peaches,  coming  from 
Georgia,  our  freight  bill  is  rendered  to  us,  $90,  $80,  $50,  $60,  $70, 
making  in  all  an  aggregate  of  $350.  When  I  send  my  check  to  the 
Boston  and  Albany  Railroad  they  take  out  their  part  and  pass  over 
to  Armour  the  balance.  I  have  no  means  of  knowing  what  Armour's 
charge  was.  As  a  matter  of  fact,  on  this  carload  that  I  spoke  of, 
there  was  an  overcharge  of  $3.50  on  that  car.  They  rendered  me  an 
extra  bill  afterwards  of  $5.  They  said :  "  Mr.  Mead,  this  extra  $5  is 
because  the  car  was  diverted."  Finally  Armour  admitted  that  that 
was  wrong,  and  they  remitted  $5  to  me. 

What  we  complain  of  is  that  we  have  no  way  of  knowing  the 
charge.  Armour  files  no  price  list  and  no  tariff  with  the  Interstate 
Commerce  Commission,  and  I  do  not  believe  that  since  the  El  kins 
bill  was  passed  these  charges  have  been  legally  collected.  I  do  not 
believe  that  they  can  charge  any  more  than  the  tariff  filed  with  the 
Interstate  Commerce  Commission.  I  believe  that  we  can  collect 
those  charges. 

But  the  freight  charge  from  Georgia  is  one  question  and  the 
Armour  bill  is  another  thing  entirelv.     We  do  not  know  how  much 
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the  charge  will  be  on  an  Armour  car.  The  rate  to  Boston  is  $60,  and 
that  is  added  to  the  freight  charge,  and  they  could  overcharge  me 
$25  if  they  saw  fit.  A\nien  my  check  goes  to  the  railroad  company 
that  is  taken  out  and  passed  over  to  Armour. 

Mr.  KicHARDSox,  Do  you  mean  to  sa}^  that  you  can  not  protest 
against  that  bill  ? 

Mr.  Mead.  No.  sir.  Armour  says,  '^  You  pay  that  bill  as  it  is ;  "  and 
they  order  the  railroad  to  collect  it  for  them ;  jind  this  case  in  Chicago 
shows  this,  that  an  Armour  charge  was  put  on  a  car  of  $25  for  icing 
a  car,  and  the  freight  was  $35,  and  Armour  went  to  the  party  and 
said,  "  Unless  you  pay  that  freight  charge  you  will  not  be  allowed  to 
have  credit  with  the  Illinois  Central  Railroad  any  longer."  The  man 
had  paid  all  that  he  owed  to  the  Illinois  Central,  He  had  paid  that 
bill.     He  said  to  him,  "  I  will  have  you  taken  off  the  list  of  shippers." 

Mr.  TowNSEND.  Unless  he  paid  the  ice  bill? 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  And  did  they  do  it? 

Mr.  Mead.  Yes,  sir;  the  Illinois  Central  sent  them  a  letter  telling 
them  that  they  would  be  taken  off  of  the  credit  list  if  they  did  not, 
but  when  the}'  found  that  Cohen  would  make  a  fight  they  changed 
that  and  allowed  them  to  pay  the  freight  bill  separately. 

The  Chairman.  You  have  spoken  of  $100  for  icing.  "VYliat  would 
have  been  a  legitimate  charge  for  that  service? 

Mr.  Mead.  Of  course  that  would  require  a  knowledge  of  the 
number  of  time  the  car  was  reiced  en  route  from  Missouri  to  Boston. 
If  you  mean  the  actual  charge,  that  is  one  thing,  and  if  you  mean 
the  charge  made  by  Armour  of  $4  a  ton  or  $2.50  a  ton,  it  would  of 
course  make  a  difference.  I  should  say  that  $35  or  $40 — $30  or  $35 
ought  to  cover  the  cost  of  icing  that  car. 

The  Chairman.  And  the  rest  was  extortion? 

Mr.  Mead.  Yes,  sir. 

Mr!  Adamson.  I  want  to  understand  your  statement.  As  I  under- 
stand it,  you  said  in  effect  that  you  had  a  statement  from  the  railroad 
commission  of  Georgia  ? 

Mr.  IMead.  Yes,  sir. 

Mr.  Adamson.  Stating  that  every  railroad  in  and  out  of  Geor- 
gia  

Mr.  Mead.  Not  every  railroad. 

Mr,  Adamson.  All  those  that  handle  peaches  ? 

Mr.  Mead.  Yes,  sir;  four  railroads  handle  the  peaches  from 
Georgia. 

Mr.  Adamson.  Stating  that  they  had  contracts  with  Armour  &  Co. 
guaranteeing  the  exclusive  privilege  to  use  their  cars  furnished  by 
them  for  hauling  peaches  out  of  Georgia? 

Mr.  Mead,  Yes ;  and  another  reads  this  way :  "  No  other  cars  will 
be  allowed  upon  our  line."  Those  railroads  are  the  Southern  Rail- 
road, the  Central  Railroad  of  Georgia,  the  Seaboard  Air  Line,  and 
the  Coast  Line.     Those  are  the  four  lines. 

Mr.  Adamson.  In  your  associations,  such  as  you  and  Mr.  Bacon 
represent,  do  you  have  any  lawyers  among  them  ? 

Mr.  Mead.  Do  we  have  lawyers? 

Mr.  Adamson.  Yes,  sir. 

Mr.  Mead.  Not  among  our  men  of  business. 
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Mr.  Adamson.  Do  your  associations  employ  lawyers  ? 
Mr.  Mead.    Yes,  sir;    the  National  League  of  Commission  Mer- 
chants had  one  employed  in  Chicago.     We  had  one  employed  on  the 
June  case,  and  also  for  the  October  case. 

Mr.  Adamson.  Do  you  not  think  that  if  you  would  employ  as  good 
lawyers  as  the  railroads  do  to  look  after  your  interests  you  would 
make  better  progress  in  forcing  existing  interests  to  do  what  is  right 
than  you  do  ? 

Mr.  Mead.  We  find  it  pretty  hard  to  make  headway.  Of  course 
the  railroads  have  legal  talent  employed  by  the  year,  and  they  have 
the  best  lawyers  that  they  can  get. 

Mr.  Adamson.  They  employ  lawyers  and  ^o  to  the  courts,  and  you 
demand  of  the  Government  to  do  your  litigation  ? 

Mr.  Mead.  Not  that.  But  if  we  have  an  Interstate  Commerce 
Commission,  supposed  to  represent  the  shippers  and  the  public,  we 
want  that  Commission  to  represent  them  and  guard  our  interests. 

Mr.  Mann.  You  think  that  the  Interstate  Commerce  Commission 
ought  to  be  a  very  active  prosecuting  body,  and  also  should  be  the 
judges  of  what  should  be  done  at  the  end  of  their  prosecution? 

Mr.  Mead.  I  do  not  know  that  the  Cooper-Quarles  bill  embodies 
that,  because  the  right  is  given  the  circuit  court  to  revise.    They  can 

simply  say,  "  Pending  the  situation  as  it  is  to-day  " 

Mr.  jMann.  What  right  is  given  the  circuit  court  under  the 
Cooper-Quarles  bill? 

Mr.  Mead.  The  right  to  pass  on  the  fairness  of  a  rate.  I  do  not 
understand  that  that  gives  any  right  to  the  railroads,  under  that. 

Mr.  Mann.  The  rate  goes  into  effect  before  the  circuit  court  has 
a  chance  to  pass  upon  it? 

Mr.  Mead.  Yes,  sir ;    they  can  upset  that  rate  if  there  is  any  in- 
justice being  done  a  railroad.     They  can  change  it. 
Mr.  Mann.  After  a  hearing? 
Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  But  the  rate  is  in  effect  already. 
Mr.  INIead.  Yes,  sir.     Why  should  we  suffer  for  four  or  five  years 

the  way  we  have  been  doing 

Mr.  l^ACON.  The  rate  is  not  in  effect,  as  you  will  recall. 
Mr.  Mann.  I  mean  that  the  rate  is  in  effect  at  least  sixty  days 
after  the  order  is  promulgated. 

Mr.  Bacon.  Thirty  days  is  allowed  for  review.  If  no  applica- 
tion is  made  for  review,  the  order  is  in  effect.  If  application  is 
made  for  review,  then  sixty  days  are  allowed.  If  in  the  meantime 
the  circuit  court  reverses  the  order,  that  ends  it. 

Mr.  Mann.  Of  course  we  all  understand  very  well  that  the  cir- 
cuit courts  of  the  United  States,  or  an;f  other  courts,  do  not  pass 
upon  these  great  questions  which  may  involve  the  fixing  of  rates 
over  a  whole  territory,  in  sixty  days'  time.  You  say  that  it  takes 
four  years'  time  to  settle  one  of  these  cases.     Meanwhile   a  rate 

would  be  in  effect.     So  that  practically  there  is  no  appeal 

Mr.  Mead.  I  say  that  the  average  case,  after  it  has  been  passed 
upon  favorably  by  the  Commission  and  taken  to  the  courts  for  the 
finding  to  be  enforced — the  average  time  to  get  a  case  through  the 
courts  is  four  years. 

Mr.  Richardson.  Right  there;  is  it  not  a  fact  that  the  object 
that  you  have  in  view,   and   which  these  associations  which   you 
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represent  have  in  view,  is  to  give  effectiveness  to  legislation  now 
existing  ? 

Mr.  Mead.  Sure.     That  is  the  main  object. 

Mr.  Richardson.  That  is  your  object? 

Mr.  Mead.  Yes.     We  are  not  trying  to  upset  any 

Mr.  Mann.  Just  one  question.  The  rate  on  first-class  freight 
from  Chicago  to  New  York  or  from  Chicago  to  Boston  is  the  same, 
or  what  is  the  difference? 

Mr.  Mead.  I  can  not  tell  you. 

Mr.  Mann.  It  is  the  same.  It  is  a  little  less  to  Philadelphia  and 
a  little  less  to  Baltimore  and  a  little  less  to  Newport  News,  which 
are  the  great  seaboard  shipping  points.  Now,  do  you  think  that 
when  a  man  brings  a  complaint  in  respect  to  the  rate  from  New 
York  to  Chicago  or  from  Chicago  to  New  York  that  the  Interstate 
Commerce  Commission  on  that  complaint  not  only  ought  to  have  the 
powder  to  fix  the  rate  from  Chicago  to  Ncav  York,  but  at  the  same 
time  to  fix  an  increased  rate  from  Chicago  to  Boston  and  a  decreased 
rate  from  Chicago  to  Philadelphia  and  from  Chicago  to  Balitmore 
and  from  Chicago  to  Newport  News  on  all  classes  of  freight? 

Mr.  Mead.  I  do  not  know  that  the  passage  of  this  bill  would 
change  things  in  that  regard.  That  is  a  question  of  differentials 
between  those  cities.  I  do  not  know  that  this  affects  their  powers  in 
that  regard.  That  is  an  indirect  matter  and  a  matter  upon  which  I 
am  not  very  well  posted. 

Mr.  Mann,  Do  you  believe  that  the  Interstate  Commerce  Com- 
mission, on  a  complaint  in  reference  to  rates  from  Chicago  to  New 
York,  ought  to  have  the  power  to  increase  the  railroad  rate  from 
Chicago  to  Boston  and  make  the  railroads  charge  a  higher  rate 
from  Chicago  to  Boston  than  they  do  from  Chicago  to  New  York? 

Mr.  Mead.  I  think  if  they  did,  if  that  bill  was  passed,  they  would 
soon  find  a  complaint  made  to  reduce  it. 

Mr.  Mann.  I  asked  a  ver}^  simple  question  and  1  would  like  you 
to  answer  it.     I  think  it  is  very  important. 

Mr.  Mead.  It  is  an  easy  matter,  of  course,  for  the  lawyers  of  this 
committee  to  frame  these  hypothetical  questions  and  put  them  to  us 
business  men,  and  upon  the  spur  of  the  moment  Ave  can  not  consider 
them  in  all  their  bearings. 

Mr.  Mann.  I  do  not  wash  to  embarrass  you. 

Mr.  Mead.  I  am  not  a  railroad  man  or  a  railroad  attorney,  of 
course,  and  I  am  very  careful  about  answ^ering  those  hypothetical 
questions.  They  may  be  designed  to  draw  a  special  line  of  an- 
swers  

Mr.  Mann.  I'hat  is  designed  for  getting  information  from  a  man 
who  has  studied  the  subject.  I  would  like  to  have  your  opinion.  If 
you  have  not  an  o])inion,  I  do  not  wish  to  press  you.  I  would  like 
to  have  your  opinion  as  to  whether  the  Interstate  Commerce  Couj mis- 
sion, on  a  complaint  concerning  rates  from  Chicago  to  New  ^'ork, 
should  have  the  right  on  that  complaint  to  say  that  the  rate  from 
Chicago  to  Boston  is  too  low  and  to  increase  the  rate  from  Chicago 
to  Boston  ? 

Mr.  Mead.  I  do  not  see  how  they  would  have  the  power,  on  a  specific 
complaint  regarding  rates  from  Chicago  to  New  York,  to  do  that. 

Mr.  Mann.  There  is  no  doubt  whatever  that  thev  would  have  the 
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power  under  the  Cooper-Quarles  bill.     The  question  is  whether  they 
ought  to  have  the  power. 

Mr.  Mead.  It  seems  to  me  that  ^^ould  be  a  specific  complaint  as 
to  the  rate  between  Chicago  and  New  York,  and  not  as  between 
Chicago  and  Boston. 

Mr.  Bacox.  The  Commission  certainly  could  not  go  outside  of  the 
complaint  under  the  Cooper-Quarles  bill. 
Mr.  Mead.  I  do  not  see  how  they  could. 
Mr.  Mann.  I  have  studied  the  Cooper-Quarles  bill  until  I  think  I 

know  as  much  about  it  as  anybody  else 

Mr.  Bacon.  Could  they  go  outside  of  the  complaint  ? 
Mr.  Mann.  It  would  permit  anybody  to  intervene. 
Mr.  TowNSEND.  Would  they  not  have  to  make  a  complaint  and  have 
hearings  on  that  particular  point  you  speak  of? 
Mr.  Mead.  Yes,  sir. 

The  Chairman.  It  is  12  o'clock.  Mr.  Dunnigan  is  here  represent- 
ing Mr.  Hearst,  and  he  has  a  request  to  make  on  his  behalf. 

Mr.  Dunnigan.  Mr.  Hearst  has  a  bill  pending  before  the  com- 
mittee and  wishes  to  appear  before  the  committee  and  briefly  present 
some  original  information  on  this,  and  also  to  have  called  some  few 
people  who  wish  to  be  heard  on  that  bill  and  on  the  subject  generally. 
He  asks  the  committee  if  they  will  fix  a  time  for  that  hearing. 

Mr.  KicHARDSON.  We  are  looking  into  the  whole  subject,  are  we  not? 
The  Chairman.  Yes,  sir ;   certainly. 

Mr.  Dunnigan.  Then  can  you  intimate  when  Mr.  Hearst  can 
appear  and  have  his  witnesses  appear? 

The  Chairman.  I  have  just  learned  that  Mr.  Spencer,  who  was  to 
be  here  to-morrow,  can  not  be  here.  Mr.  Hearst  would  like  to  be 
heard  before  next  week,  if  possible,  when  he  has  something  else  on 
his  hands ;  and  if  the  time  is  not  limited  he  would  like  to  begin  next 
week. 

Mr.  Faulkner.  Mr.  Spencer  asked  me  to  come  down  and  state  to 
the  committee,  Mr.  Chairman,  that  he  has  been  sick  in  bed  for  several 
days,  and  he  said  that  he  would  report  here  this  morning.  He  said 
that  he  would  come,  if  it  was  the  wish  of  the  cornmittee,  to-morrow, 
and  if  it  suited  their  convenience  better :  but  he  said  that  he  was  very 
weak  and  felt  that  he  would  hardly  do  himself  justice,  having  just 
gotten  out  of  bed,  and  if  the  time  could  be  fixed  on  Thursday  or 
Friday  or  any  day  thereafter,  so  that  it  would  suit  the  convenience  of 
the  committee,  he  would  prefer  to  appear  then. 

Mr.  Mann.  I  do  not  know  how  far  the  committee  will  indulge  me, 
but  with  the  committee's  consent  I  have  quite  a  number  of  inquiries 
concerning  the  terms  of  this  bill  which  I  would  like  to  have  elucidated 
by  Mr.  Bacon,  who  I  think  is  the  best-posted  man  in  this  country  on 
the  bill. 

The  Chairinian.  We  will  go  on,  then,  with  this  to-morrow,  and  if 
there  is  no  objection  the  Chair  would  say  in  response  to  Mr.  Hearst's 
suggestion  that  a  week  from  to-day — Monday — ^we  would  be  glad  to 
hear  him.  And  I  would  suggest  that  we  hear  Mr.  Spencer  on 
AVednesday. 

Mr.  Lamar.  The  chairman  of  the  State  railroad  commission  of 
Georgia  has  written  me  a  letter,  which  I  received  a  short  time  ago, 
saying  that  a  committee  appointed  by  a   commission  that  met  at 
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J^iniiino-liaiii  ^oiuc  nionlhs  ago  desires  to  api)ear  be  lore  tliis  committee 
in  reference  to  leiiislation  pending  to  increase  the  power  of  the  Inter- 
state Connnerce  Commission. 

The  C'lTAiKMAN.  Then  I  \v<)uid  say  thai  on  tlie  Tuesday  of  next 
week  we  would  liear  them. 

Mr.  DuNNTGAN.  I  Avouhl  Jik(>  to  a-k  if  Mr.  Hearst  can  present  the 
subject-matter  that  he  has.  and  the  arguments  of  attorneys  to  follow 
right  after '. 

The  Chaiuma.n.  The  committee  will  give  a  week  from  to-day  to 
Mr.  Hearst — give  the  day's  session  of  the  conunittee  to  him. 

Mr.  Richardson.  It  has  been  suggested  that  Mr.  Spencer  shall  be 
beard  on  Thursday  instead  of  Wednesday. 

Thereu]jon  the  connnittee  adjourned  until  to-morrow,  Tuesday. 
January  10.  1005.  at  lO.oO  o'clock  a.  m. 


Original. 

comimittee  on  interstate  and  foreign  commerce, 

House  of  Representatives. 

Tuesday.,  January  10, 1905. 
The  committee  met  at  10.80  o'clock  a.  m..  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  ME.  E.  P.  BACON- Hesumed. 

Mr.  Mann.  Before  I  proceed  to  ask  you  about  the  merits  of  the  bill 
I  wish  to  confirm  the  sts-tement  I  made  the  other  day  as  to  there  being 
a  report  that  Mr.  Barry  was  elected  manager  of  the  organization.  Of 
course  I  have  no  means  of  knowing  about  that,  and  you  have,  but  the 
November  copy  of  Freight,  which  purports  to  contain  a  very  full  ac- 
count of  the  proceedings,  makes  that  statement.  I  do  not  know 
whether  that  has  been  called  to  your  attention  or  not. 

Mr.  Bacon.  As  I  stated  the  other  day,  Mr.  Barry  was  elected  by  the 
executive  committee  after  the  adjournment  of  the  convention,  and 
there  was  no  reporter  present.     Mr.  Barry  was  elected  secretary. 

Mr.  Mann.  And  the  report  in  Freight  says,  after  stating  that  Mr. 
Barry  was  elected  secretary : 

Mr.  Barry  was  also  elected  manager  of  the  organization  at  Washington. 

Mr.  Bacon.  There  was  no  election  that  termed  him  manager. 
There  was  no  other  election  than  that  which  I  mentioned. 

Mr.  Mann.  That  is  an  erroneous  statement  by  the  reporter  in 
Freight?  , 

Mr.  Bacon,  Yes.  It  was  expected,  as  I  said  before,  that  he  would 
be  present  at  Washington  and  look  after  legislation  in  behalf  of  the 
executive  committee. 

Mr.  Mann.  In  order  that  you  may  set  yourself  right  before  the 
committee  in  reference  to  the  other  statement  in  Freight,  I  read  to 
you  from  the  same  report  in  Freight — referring  to  the  statement  that 
you  were  credited  with  saying  that  three-fourths  of  the  Representa- 
tives  in  Congress  owed  their  presence  there  to  the  influence  of  tin 
I  c  I. — Oo 5 
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railroads — what  purports  to  be  a  direct  quotation  of  your  words  on 

this  subject : 

These  Represeiitntives  are  there  to  represent  the  raih-oacls,  and  that  is  what 
we  have  to  contend  with  in  advocating  reform  legislation. 

They  put  that  in  your  mouth,  using-  quotation  marks,  in  this  same 
report  If  you  care' to  say  anything  on  that  subject,  I  would  be  glad 
to  hear  it. 

Mr.  Bacon.  Those  remarks  having  been  Avholly  extemporaneous, 
L  have  no  means  of  confirming  or  denying  that  statement. 

Mr.  Mann.  You  may  have  made  that  statement? 

Mr.  Bacon.  My  recollection  is  not  distinct  in  reference  to  it. 

Mr.  Mann.  You  do  not  wish  to  deny  that  you  made  the  statement? 

Mr.  Bacon.  I  have  stated  exactly  the  position  in  which  it  lies  in 
my  mind.  If  I  had  a  distinct  recollection  in  regard  to  it  I  would  be 
very  glad  to  give  it  to  you  in  full.  Anything  I  say  I  am  prepared  to 
stand  by,  but  whether  I  said  that  or  not  I  can  not  now  say. 

Mr.  Mann.  Now,  do  you  believe  that  that  is  true — that  that  is  a 
fact,  I  mean  ? 

Mr.  Bacon.  I  do  not,  to  speak  candidly;  I  do  not  think  I  made 
such  a  remark.  And  I  will  say  further  that  I  have  not  had  such  an 
idea ;   I  have  not  been  possessed  with  such  an  idea. 

Mr.  Mann.  I  am  frank  to  say  to  you  that  I  was  very  much  sur- 
prised that  such  a  remark  should  be  credited  to  you,  because  I  have 
never  found  that  you  were  in  the  habit  of  making  statements  of  that 
sort. 

Mr.  Bacon.  You  know  how  fond  reporters  are  of  changing  what  is 
said  into  something  sensational,  giving  it  a  sensational  effect,  and  I 
attribute  this  to  that  tendency. 

Mr.  Mann.  Of  course  we  all  know  that  a  reporter  never  misses  an 
opportunity  of  changing  language  if  the  change  will  make  a  sen- 
sation. 

Mr.  Bacon.  That  is  what  I  refer  to. 

Mr.  Mann.  That  is  a  part  of  their  business. 

Mr.  Bacon.  I  hope  the  reporters  will  pardon  the  allusion.  They 
doubtless  recognize  the  fact  of  it. 

Mr.  Mann.  In  the  testimony  which  Mr.  Kernan  gave  to  this  com- 
mittee two  years  ago  he  made  a  statement  like  this:  That  there  was 
no  intention  to  ask  that  the  Interstate  Commerce  Commission  should 
have  any  authority  over  rates  "  except  when  its  intervention  is  sought 
to  pass  upon  a  rate  already  made  by  the  carrier  and  challenged  by 
formal  complaint."    That,  I  understand,  is  still  your  position  in  a 


way 


Mr.  Bacon.  That  expression  is  used  often  in  referring  to  this  legis- 
lation and  the  word  is  used  in  its  generic  sense.  I  have  often  used  it 
myself.  The  President  used  it  in  his  message — a  rate,  "  a  rate  that 
is  challenged."  But  we  all  understand  that  when  ^ny  rate  is  chal- 
lenged there  are  liable  to  be  rates  so  related  to  it  that  they  must  be 
combined  with  it. 

Mr.  Mann.  The  Xew  York  Board  of  Trade  and  Transportation,  if 
I  remember  rightly,  originally  passed  a  resolution  in  favor  of  the 
Cooper-Qua rles  bill,  or  something  of  that  sort. 

Mr.  Bacon.  No,  sir ;  they  never  have. 

Mr.  Mann.  At  any  rate,  they  adopted  a  report  adverse  to  it,  and  1. 
thought  that  they  had  reversed  their  opinion. 
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]\Ir.  Bacon.  They  adopted  a  rejDort  at  a  meeting  about  ten  days  ago, 
at  which  I  had  the  honor  of  being  present,  criticising  the  Cooper- 
Quarles  bill  on  account  of  certain  language  used  in  it  which  was  not 
satisfactory  to  them.  If  you  wish  me  to  go  into  the  details  of  that  I 
Vfill  do  so:  but  it  seems  to  m.e  to  be  a  waste  of  time.  But  they  did  not 
declare  against  the  bill  as  a  whole. 

Mr.  Mann.  What  I  wish  to  get  at  is  this — and  I  consider  j'Oii  the 
ablest  man  upon  the  subject  in  the  countrj^ 

Mr.  Bacon.  I  disclaim  anything  of  that  kind,  Mr.  Mann. 

Mr.  Mann.  I  want  to  get  at  the  distinction  between  what  the  ship- 
pers are  asking  for  and  the  powers  which  would  actually  be  conferred 
by  the  language  of  the  Cooper-Quarles  bill,  in  the  hope  that  with  your 
assistance  and  with  j^our  knowledge  we  may  be  able  to  work  out  a 
measure  in  proper  language  wliicli  will  fulfill  the  expressed  wish  of 
the  shipping  public. 

Mr.  Bacon.  I  will  be  very  glad  to  cooperate  in  that  effort. 

Mr.  Mann.  Now,  the  editor  of  Freight,  I  assume,  speaks  for  the 
shippers,  or  at  least  he  admits  that  he  does.  In  referring  to  the  action 
of  the  New  York  Board  of  Trade  and  Transportation  he  made  this 
remark : 

The  objection  raised  against  tlie  proposed  bill  to  amend  the  interstate-com- 
merce act,  as  introduced  by  Cooper,  of  Wisconsin,  is  frivolous,  in  that  it  recites, 
iucorrectly,  that  such  legislation  would  confer  the  rate-making  power  on  the 
Commission. 

Mr.  Bacon.  Mr.  Mann.  I  beg  to  say  that  our  committee  is  not  in 
any  waj'  responsible  for  utterances  in  Freight  or  communications 
made  to  that  publication. 

Mr.  Mann.  I  am  not  holding  you  responsible  for  anything  there. 
"What  I  want  to  find  out  is  what  the  fact  is.  They  say  that  the  objec- 
tion is  frivolous,  that  it  does  confer  the  rate-making  power  on  the 
Interstate  Commerce  Commission.  Now,  I  understand  from  your 
language  that  you  are  not  in  fa^'or  of  conferring  generally  upon  the 
Interstate  Commerce  Commission  the  rate-making  jDOwer. 

Mr.  Bacon.  The  primary  rate-making  power,  no.  And  T  know 
very  few  men  in  the  countr}^  that  are  in  favor  of  it. 

Mr.  EscH.  That  is,  you  do  not  want  to  give  the  Commission  the 
initiative  ? 

Mr.  Bacon.  The  initiative  of  making  rates,  no.  I  do  not  think 
there  are  ten  men  in  this  country,  at  least  there  are  not  ten  men  in 
this  country  within  my  acquaintance  that  desire  anything  of  that 
kind.  They  simply  desire  that  the  power  to  correct  the  rate  when 
it  is  questioned  shall  be  vested  in  some  competent  body,  and  that  the 
correction  when  found  necessary  can  be  immediately  put  into  effect — 
that  is,  within  a  reasonable  time. 

Mr.  Mann.  The  chamber  of  commerce  of  the  city  of  Milwaidvee 
has  filed  with  this  committee  a  copy  of  a  resolution  passed  by  it  o::^ 
this  subject.     One  resolution  reads  as  follows: 

Renolrcd,  That  the  clianiljcr  of  conimerce  of  the  city  of  Milwaukee  hereby 
petitions  Congress  1<>  enact  legislation  empowering  the  Interstate  Commerce 
Commission  to  determine,  upon  full  hearing  of  all  parties  in  interest,  what 
change  shall  be  made  in  a  rate  or  practice  found  to  be  discriminative  or  unrea- 
sonable. 

With  the  committee  also  is  a  ver}'-  large  nimiber  of  resolutions 
passed  by  various  organizations  throughout  the  country,  all  in  identi- 
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cally  the  same  language,  asking  that  the  poAver  be  conferred  upon  the 
Conmiission  to  change,  npon  full  hearing,  a  rate  or  practice.  Xow. 
do  YOU  understand  that  that  means  the  poAver  to  change  rates  gener- 
ally? 

!^Ir.  Bacon.  It  means  the  poAAer  to  change  a  rate  complained  of, 
and  if  more  than  one  rate  is  included  in  the  same  complaint,  neces- 
sarily that  it  shall  pass  upon  those. 

Mr.  Maxx.  The  President  in  his  message  to  Congress  made  this 
statement : 

I  do  belieA'e  that  as  a  fair  security  to  shippers  the  Commission  should  be 
vested  with  the  power  where  a  given  rate  has  been  challenged  and  after  a  full 
hearing  found  to  be  unreasonable,  to  decide,  subject  to  judicial  review,  what 
shall  be  a  reasonable  rate  to  take  its  place. 

Do  3'ou  understand  from  that  language  that  the  President  means 
that  the  Interstate  Commerce  Commission  shall  ha\^e  the  poAver  to 
change  an}'  number  of  rates  upon  one  petition  Avhich  the  petition 
chooses  to  allege  are  unreasonable? 

Mr.  Bacox.  jNIr.  Mann,  it  necessarily  folloAvs  that  a  number  of 
rates  invoh^ed  in  a  particular  rate  complained  of  can  be  embraced 
and  A\'ill  be  embraced  in  the  same  complaint,  and  if  embraced  in  a 
complaint  that  the  Commission  can  act  upon  and  change  them  all. 
Everj'body  understands  that.  The  commercial  organizations  haA'e 
at  least  that  idea  and  that  expectation — that  desire. 

Mr.  JNIaxx.  Do  you  think  the  President  understood  that  Avhen  he 
said  "  to  change  a  given  rate  and  fix  Avhat  shall  be  a  reasonable  rate 
to  take  its  place.''  that  he  meant  anv  number  of  rates,  from  1  to 
10.000? 

Mr.  Bacox.  I  think  the  President  had  the  same  idea  Avhich  I  have 
stated  to  be  the  idea  of  commercial  organizations;  and  I  Avill  say 
m  that  connection  that  I  haA'e  had  a  number  of  intervicAvs  Avitli 
the  President  during  the  last  three  years,  probabh^  not  less  than 
a  dozen,  and  I  think  I  knoAN^  his  mind  A^ery  Avell. 

Mr.  RiCHARDSOx.  Dp  you  not  think  a  fair  and  reasonable  construc- 
tion of  that  Avould  be  "  rates  related  to  each  other?  " 

Mr.  Bacox.  I  think  the  Interstate  Commerce  Commission  Avould 
not  entertain  a  complaint  that  combined  rates  that  had  no  relation 
to  each  other.  I  think  if  such  a  complaint  Avere  njade  it  AAOuld  be 
referred  back  for  correction. 

Mr.  Manx.  You  sent  out,  I  belicA^e — you  or  the  secretary- — a 
synopsis  of  the  Quarles-Cooper  bill  to  A^arious  organizations — ship- 
ing  organizations,  freight  organizations,  mercantile  organizations, 
etc. — throughout  the  country.     Is  not  that  the  case? 

Mr.  Bacox.  We  did;  yes,  sir. 

JSIr.  Maxx.  Do  you  knoAV  Avhether  this  is  a  copy,  an  original  copy, 
or  a  copy  they  printed  of  your  synopsis?  [Handing  a  paper  to 
Mr.  Bacon.] 

Mr.  Bacox  (after  examination  of  paper).     I  do  not. 

Mr.  Maxx.  That  came  from  the  Illinois  Manufacturers'  Asso- 
ciation. 

Mr.  Bacox.  I  could  not  say  A\-hether  it  corresponds  with  the  one 
that  Avas  issued  by  the  committee  or  not. 

Mr.  Manx.  I  may  say  I  do  not  knoAv  Avhether  it  does  or  not.  but 
the  Illinois  ]\Ianufacturers'  Association  sent  to  me  for  the  Cooper- 
Quarles  bill  after  they  published  this  synopsis  or  sent  it  out,  and  I 
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]3resiime  they  must  have  gotten  the  synopsis  from  some  other  source 
than  the  bill  itself. 

]Mr.  TowNSEND.  Is  there  not  a  Avay  to  get  that  synopsis,  a  true  copy 
of  it,  if  it  is  material^ 

Mr.  Manx.  I  do  not  kno^v  thai  it  is  materiiil  at  all.  I  simply 
wish  to  knoAV  whether  this  was  what  was  sent  o\it. 

Mr.  Adamson.  I  think  we  may  assume  it. 

Mr.  Mann.  In  the  Cooper  bill  itself  it  says  ''  rate  or  rates  "  in  refer- 
ring to  the  power  of  the  Connnission.  The  synopsis  which  was  sent 
out  gives  to  the  Intei'state  Commerce  Commission  authority  in  this 
language: 

Declaring  any  existing'  rale  or  regulation  or  practice  affecting  such  rate  coni- 
[)lained  of,  and  dechn-iug  wiiat  ru1<\  regulation,  or  i)ractieo  would  be  just  and 
reasonable. 

Now,  in  sending  out  a  synopsis  of  the  bill  of  that  sort,  would  there 
l)e  any  special  reason  for  cutting  out  the  word  "  rates  "  and  conveying 
the  impression  to  an  ordinary  grannnarian  that  you  only  intended 
lo  fix  a  special  rate,  and  not  confer  power  to  fix  rates  generally? 

■Mr.  Bacon,  I  can  not  say  wdiether  this  corresponds  to  the  synopsis 
prepared  by  the  committee  or  not,  but  if  it  does  I  should  say  that  the 
common  use  of  the  term  "  correcting  a  rate  "  would  be  the  reason  for 
using  that  term  in  a  synopsis.  ^Vhether  it  w^as  done  or  not  I  don't 
know.  If  it  was  done  it  was  not  done,  I  should  say,  Avith  any  inten- 
tion to  mislead  or  with  any  expectation  that  there  would  be  any  mis- 
a])prehension  in  regard  to  it. 

Mr.  Mann.  You  think  it  would  not  be  misleadina'  at  all.  as  a  matter 
of  fact? 

Mr.  Bacon.  No,  sir, 

Mr.  Mann.  Bttt  still  in  the  bill  you  take  care  to  put  in  the  word 
'•  rates  "  for  fear  it  would  mislead  the  courts? 

Mr.  Bacon.  When  you  prepare  a  bill  you  have  to  be  careful  to  put 
in  every  word  to  avoid  any  misconstruction.  When  you  prepare  a 
-synopsis  yott  make  it  as  short  as  possible. 

Mr.  Mann.  The  synopsis  covers  all  that  the  bill  covers  in  this 
respect,  except  you_leave  out  the  plural.  Otherwise  the  synopsis  in 
those  provisions  is  as  long  as  the  bill. 

Mr.  Bacon.  It  w^as  intended  to  convey  an  exactlv  correct  idea  of 
every  provision  of  the  bill,  and  if  the  omission  of  the  pluralizing  of 
the  word  "  rate  "  was  made  it  was  done  without  any  thought  that  by 
any  ])ossibility  anybody  would  have  any  misconception  as  to  the 
meaning.  Shippers  and  receivers  everywhere  use  rate  commonly  to 
express  rates  in  general. 

Mr.  Barry  suggests  lo  me  that  I  wrote  the  synopsis,  which  was 
issued  by  the  connnittee,  myself. 

Mr.  jNIann.  AVith  all  due  respect  to  you,  that  Avoidd  not  affect  the 
question  as  to  whether  it  would,  in  fact,  convey  a  wrong  impression, 
leaving  out  the  very  important  and  vital  thing  in  the  bill  as  to  whether 
the  power  to  fix  rates  shottld  cover  rates  generally  or  whether  il 
shoidd  cover  the  special  rate  complained  of.  Can  not  you  see  a  vast 
difference  between  the  authority  to  fix  a  rate  and  the  authority  to 
fix  rates  generally? 

Mr.  Ijacon.  I  can  not  see  a  particle  of  difference,  because  the  power 
lo  fix  a  rate  involves  the  power  to  fix  rates  brought  before  the  Com- 
mission for  consideration,  related  to  the  rate  complained  of. 
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Mr.  JManx.  Ill  your  statement  two  years  ago  before  the  Senate  com- 
inittee  ihe  question  was  raised  as  to  the  extent  of  the  order  to  be  made 
b}^  the  Commission  under  the  Xelson-Corliss  bill,  and  this  question 
was  asked  you  and  you  made  this  answer  [reading]  : 

Senator  Dolliver.  Does  the  order  of  the  CommissioD  contemplated  here  apply 
to  the  individual  only  or  to  the  classification? 

Mr.  Bacon.  Simply  to  the  individual  complaint.  The  complaint  may,  how- 
ever, be  in  relation  to  an  unjust  and  unreasonable  rate  or  to  an  unjust  and  un- 
reasonable classification. 

The  Commission  takes  into  consideration  the  relation  of  that  rate  to  other 
rates  and  determines  largely  upon  that  relation  as  to  the  reasonableness  or  un- 
reasonableness. It  has  no  power  to  order  a  general  reduction.  It  can  only 
order  a  change  in  a  particular  rate  complained  of  in  each  individual  case.  The 
Commission  can  go  no  further  than  to  change  the  rate  in  the  particular  instance 
where  complaint  has  been  made. 

Mv.  ^Taxx.  Xow,  did  j'cu  intend  to  convey  the  impression  by  that 
testimony  that  the  Interstate  Commerce  Commission  should  have  au- 
thority to  lower  a  whole  lot  of  rates  ? 

Mr.  Bacox^.  I  had  no  distinction  in  my  mind  whatever  between  the 
Words  •'  a  rate  "  and  "  rates.'' 

Mr.  ]Maxtx.  When  you  say  in  3'our  testimony  ''  authority  to  change 
the  particular  rate  complained  of ''  you  mean  by  that  authority  to 
change  all  the  rates  which  may  be  named  in  the  petition? 

Mr.  I)Acox.  In  the  complaint :  yes,  sir. 

jMr.  Maxx.  Without  regard  to  the  number? 

Mr.  Bacox.  Without  regard  to  the  number;  yes,  sir.  Subject  to 
the  discretion  of  the  Commission,  whether  they  have  a  definite  rela- 
tion to  each  other,  and  should  be  considered  together. 

Mr.  Max^x.  By  what  authority  does  the  Commission  determine  the 
discretion  ? 

^Ir.  Bacox'.  The  law  fixes  the  scope  of  complaint. 

]Mr.  ^Iaxx.  That  is  not  discretionary  vs'itli  the  Commission — as  to 
what  jurisdiction  each  shall  maintain? 

Mr.  Bacox.  It  is  discretionary  with  the  Commission  whether  it 
shall  take  up  a  complaint  or  not. 

Mr.  Maxx.  Where  do  you  find  that  in  the  law?. 

Mr.  Bacox.  In  the  original  act. 

jSIr.  ]\[axx.  In  what  way  is  it  discretionary?  The  original  act 
gives  a  shipper  absolute  authority  to  file  a  petition.  The  Commission 
has  no  discretion  as  to  whether  it  shall  maintain  jurisdiction  over 
that. 

Mr.  Bacox.  In  section  10  of  the  act  it  does  provide,  if  in  the  judg- 
ment of  the  Commission  it  is  tlioiight  best  to  investigate  the  matter — 
some  language  to  that  effect. 

•    Mr.   Maxx.  Tliat   is   an   investigation    on   the   Commission's   own 
motion. 

Mr.  Bacox'.  I  think  it  relates  to  the  whole  thing. 

Mr.  MAX'x^  I  think  when  you  read  it  you  will  change  your  mind, 
because  it  only  relates  to  an  investigation  on  the  Commission's  own 
motion.  There  is  no  discretion  given  to  tlie  Commission  as  to 
whether  it  shall  entertain  a  petition  filed  by  a  shipper,  or  an  associa- 
tion or  an  organization  or  anybody  else,  almost. 

Mr.  Bacox.  I  would  like  to  have  section  13  of  the  act  read. 
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Mr.  ]Mann  (reaclino-)  : 

That  any  person,  lirni,  corporation,  or  association,  or  any  niorc-antlle,  agri- 
cultural, or  manufacturing  society,  or  any  body  politic  or  municipal  organiza- 
tion, complaining  of  anything  clone  or  omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  of  this  act  in  contravention  of  the  provisions  thereof, 
mny  apply  to  said  Conmiission  by  j)etition.  which  shall  briefly  state  the  facts; 
whereupon  a  statement  of  the  charges  thus  made  sli.-ill  l>e  "forwarded  by  the 
Commission  to  such  connnou  carrier,  who  shall  be  called  upon  to  s.ntisfy  the 
complaint  or  to  answer  the  same  in  writing  within  a  reasonable  time,  to  be 
specified  by  the  Conuiiission.  If  such  conmion  carrier,  within  the  time  speci- 
fied, shall  make  reparation  f(n-  the  injury  alleged  to  have  been  done,  said  car- 
rier shall  be  relieved  of  liability  to  the  ctmiplainant  only  for  the  particular 
violation  of  law  thus  complained  of.  If  such  carrier  shallnot  satisfy  the  com- 
plaint within  the  time  specitied.  or  there  shall  ap])ear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the  Commission 
to  investigate  the  matters  complained  of  in  such  manner  and  by  such  means  as 
it  shall  deem  proper. 

Said  Commission  shall  in  like  manner  investigate  any  complaint  forwarded 
by  the  railroad  connnissioner  or  railroad  commission  of  any  State  or  Territory 
at  the  request  of  such  commissioner  or  conmiissioii.  and  may  institute  any 
inquiry  on  its  own  motion  in  the  same  manner  and  to  the  same  effect  as 
though  complaint  had  been  made. 

Mr.  Bacon.  Does  not  tliat  claase  which  say.s  tliat  they  may  conduct 
the  inve.stig"atioii  in  such  niaiiiier  as  they  deem  best  give  them  dis- 
cretion ? 

Mr.  Manx.  As  to  whether  they  shall  conduct  an  investigation 
at  all? 

Mr.  Bacon.  Yes. 

Mr.  Mann.  It  certainly  does  not,  Mr.  Bacon. 

Mr.  Bacon.  Is  not  the  discretion  vested  in  a  court  in  relation  to  a 
complaint  sufficient  to  warrant  the  Commission  in  doing  the  same 
thing  ?. 

Mr.  Mann.  The  court  has  no  discretion  as  to  ^rhether  it  shall  hear 
a  lawsuit  or  not. 

]Mr.  Bacon,  But  it  often  recjuires  a  complaint  to  be  amended. 

Mr.  Mann.  It  permits  a  complaint  to  be  amended,  but  the  com- 
plaint must  show  upon  its  face,  otherwise  the  Commission  is  not  re- 
quired to  proceed.  But  when  the  complaint  shows  an  evil  on  its  face, 
within  the  provisions  of  the  law.  it  is  made  the  duty  of  the  Commis- 
sion to  investigate. 

Mr.  Bacon.  I  think  that  same  discretion  would  give  the  Commis- 
sion authority,  if  it  deemed  the  complaint  unduly  extensive  and  con- 
taining points  that  did  not  properly  relate  to  each  other,  to  refer  it 
back  for  amendment.  I  think  the  discretion  vested  in  the  Commis- 
sion in  relation  to  in\estigations  is  broad  enough  to  admit  of  their 
doing  that. 

Mr.  TowNsr.M).  Mr.  Mann,  what  does  that  sentence  mean  there — 

If  .such  carrier  shall  not  satisfy  the  complaint  within  the  time  specified,  or 
there  shall  appear  to  be  ar.y  reasounlde  ground  fur  investigating  said  com- 
plaint, etc. 

^^  ho  i<  to  judge  w  hctlioi'  there  i--  any  rt'asonalile  groiiud  '. 

Mr.  Mann.  That  is  a  matter  to  I)','  decidi'd  on  the  face  of  the  com- 
])laint  as  to  whether  a  viohition  of  tlie  law  is  made  out  upcm  ihe  face 
of  the  comphiint. 

Mr.  Aua.mson.   Whcthci-  it  states  the  case? 

Mr.  Mann,  ^'es:  or  if  at  any  lime  on  the  pi-oof  it  should  appear 
that  there  was  no  case  ihe\-  coidd  al)an(h»n  it  if  they  wished  to.     Btit 
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certainly  nobody  proposes  to  confer  on  anj^body  the  absolute  authority 
to  determine  for  itself  whether  it  shall  favor  one  shipper  and  refuse 
to  hear  the  case  of  another  shipper. 

]Mr.  Bacon.  No  ;  but  it  ma}^  enter  into  the  details  of  the  complaint, 
and  if  it  regards  it  as  inconsistent  or  unreasonable  it  can  certainly 
refer  it  back  and  require  it  to  be  amended. 

Mr.  Mann.  Undoubtedly  there  is  no  question  about  the  power  to 
amend. 

Mr.  Bacon.  The  Interstate  Commerce  Commission  is  supposed  to  be 
a  body  of  discretion  and  judgment,  and  it  is  not  likely  that  it  would 
entertain  any  such  ridiculous  complaint  as  would  involve  rates  that 
had  no  relation  to  each  other. 

Mr.  Mann.  That  would  bring  up  the  question — which  I  do  not 
Avish  to  take  up  just  now — as  to  Avhether  all  rates  do  not  have  some 
relation  to  each  other.  In  your  judgment  the  Interstate  Commerce 
Commission  also  uses  the  singular  where  it  means  the  plural — because 
in  their  last  report  they  say  that  what  they  want  is  authority  to  cor- 
rect the  rate,  "  upon  proof  that  a  particular  charge  is  greater  than 
should  in  reason  be  exacted."  You  think  by  that  that  they  mean  the 
power  to  fix  rates  generally  and  not  confine  themselves  to  the  par- 
ticular charge? 

Mr.  Bacon.  I  think  they  use  it  in  the  generic  sense,  the  same  as  I 
have  referred  to ;  but  the  Commission  can  not  entertain  any  rate  not 
included  in  the  complaint,  and  it  can  not  make  a  change  in  the  rate 
of  its  own  volition,  but  simply  upon  the  testimony  that  is  produced, 
which  indicates  the  necessity  of  making  the  change. 

Mr.  Mann.  The  Interstate  Commerce  Commission  in  its  last  report 
also  uses  this  language  in  another  place,  stating  what  authority  they 
want : 

The  Coiniuission  may  find  after  careful  and  often  extended  investigation  that 
a  rate  complained  against  is  unreasonable  and  order  the  carrier  to  desist  from 
charging  that  rate  for  the  future,  etc. 

You  think  that  language  means  not  a  rate  or  the  rate,  but  rates 
generally  ? 

Mr.  Bacon.  I  think  it  is  necessarily  implied,  Mr.  Mann,  that  if  a 
rate  is  susceptible  of  correction  that  any  rate  is,  or  any  number  of 
rates  are  that  may  be  properly  embraced  in  the  case. 

Mr.  Mann.  They  also  say  "in  their  last  report  that  they  ought  to 
have  authority  to  direct  a  railroad  company  to  cease  and  desist  from 
charging  the  rate  complained  of,  and  to  substitute  therefor  a  rate. 
You  think  that  also  refers 

Mr.  Bacon.  Has  the  same  meaning  exactly. 

Mr.  Mann.  It  seems  to  be  very  uni^ortunate  that  these  officer;^  of  the 
Government  have  not  studied  the  use  of  the  English  language. 

Mr.  Bacon.  It  is  the  common  use  of  the  term  between  shippers  and 
railroad  men  and  members  of  the  Commission  and  everybody  that 
has  anything  to  do  with  it. 

Mr.  EscH.  As  a  matter  of  practice  in  the  decisions  of  the  interstate 
commerce  court  heretofore 

Mr.  B^vcoN.  You  mean  the  Interstate  Commerce  Commission? 

Mr.  Escii.  Yes.  When  the  rate  was  complained  of  before  have 
they  gone  into  a  decision  of  schedules  or  have  the}'  confined  them- 
selves practically  to  the  rate  complained  of? 

Mr.  Bacon.  They  have  confined  themselves  to  the  complaint. 
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^Ir.  La^iak.  ^Vlial  would  ho  the  dift'erence  helAvcen  filing  one  peti- 
tion complaining  of  50  rales  and  filing  50  petitions  complaining  oi"  50 
rates?     Why  not  challenge  them  in  one  petition? 

Mr.  Bacox.  There  would  be  no  dift'erence.  but  it  would  be  a  great 
deal  more  sensible 

Mr.  La:\iar.  I  ask  this  in  view  of  the  objection  raised  by  Mr.  Mann. 
Would  not  the  power  of  the  Commission  be  as  comprehensive  in  one 
case  as  in  the  other?  AVhat  would  be  the  diff^erence  between  filing  one 
petition  containing  50  complaints  and  filing  50  petitions  containing 
50  complaints? 

Mr.  Bacox.  There  would  be  no  difference,  but  I  have  no  idea  of 
having  rates  treated  in  that  way. 

Mr.  Shackleford.  Under  the  power  of  the  Commission,  would  the 
Commission  have  a  right,  if  this  bill' became  a  law,  to  raise  a  given 
rate  in  order  to  equalize  the  rates  between  cities  or  connnunities  and 
railroads? 

Mr.  Bacon.  I  could  not  i)ass  ujjon  that  question,  but  I  doul)t  very 
much  whether  they  Avould  ever  feel  justified 

Mr.  i^iiACKLEFORD.  Xot  would  thev  feel  justified  in  doing  it,  but 
would  they  have  authority  to  do  it?  Under  the  authorit}'  proposed, 
Avould  the  Commission  have  the  right  to  raise  rates  on  one  line  in 
order  to  equalize  it  with  other  lines? 

Mr.  Bacox.  I  can  only  say  in  relation  to  that  that  the  practice 

Mr.  Shackleford.  I  don't  care  for  the  practice;  I  only  want  to 
know  wdiat  power  they  would  have  under  this  law.  Would  the  power 
be  there  to  do  that  ? 

Mr.  Bacox.  It  might  be  inferred.  '\Anien  two  rates  have  been  com- 
plained of  as  unjust 

Mr.  Shackleford.  We  are  trying  to  get  some  light  on  this  in  o^der 
to  know  how  to  vote  on  the  bill.  I  would  like  to  know  whether  this 
power  conferred  on  the  Commission  that  is  sought  here  would  give 
the  Commission  a  right  under  certain  circumstances  to  raise  rates, 

Mr,  BAco^^  I  would  say  in  reply  to  that  that  the  only  parties  au- 
thorized to  bring  complaints ■ 

Mr.  Shackleford.  I  am  not  talking  about  who  are  authorized  to 
bring  complaints,  but  what  authority 

Mr.  Bacox.   Please  hear  me  through. 

Mr.  Shackleford,   What  power  the  Commission  would  have. 

Mr.  Bacox.  The  only  parties  authorized  to  bring  complaints  are 
individuals,  corporations  and  associations,  and  other  organizations 
of  that  kind,  and  those  complaints  will  always  be  for  the  reduction 
of  rates.  There  is  no  authority  given  in  the  act  for  the  railway  com- 
panj^  to  come  in  and  complain  that  a  rate  is  not  high  enough  and  ask 
the  Commission  to  raise  it. 

Mr,  Shackleford.  Suppose  it  should  be  complained  that  the  rate 
on  lumber  from  Eau  Claire  to  some  given  point  was  too  Ioav  as  com- 
pared Avith  the  rate  from  La  Crosse.  Under  that  w^ould  the  Commis- 
sion have  the  right,  under  the  powder  sought  to  be  given  it,  to  raise 
the  rate  from  one  point  to  equalize  it  with  the  other? 

Mr,  Bacox.  I  would  say  that  in  the  Eau  Claire  case  the  Commis- 
sion ordered  the  adjustment  of  those  rates  by  the  lowering  of  the 
higher  rate. 

Mr.  Shackleford,  In  that  case  the  higher  rate  was  lowered? 
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Mr.  Bacon.   Yes,  sir. 

Mr.  Shackleford.  But  in  the  case  that  one  rate  was  complained  of 
as  being  too  low,  how  would  the  Commission  remedy  a  condition  of 
that  sort  ? 

Mr.  Bacon.  That  is  provided  under  this  bill  that  is  proposed. 
They  can  not  under  the  present  law. 

Mr.  Shackleford.  How  would  they  do  it  ? 

Mr.  Bacon.  We  can  only  judge  how  they  would  do  it  by  what  they 
have  done.  They  have  always  done  it  by  reducing  the  higher  rate. 
This  bill  provides  that  the  Commission  shall  declare  what  the  rates 
shall  be  from  each  point  in  question,  not  declaring  the  difference — or, 
rather,  it  does  provide  that  after  it  declares  the  difference  if  it  be- 
comes necessary  to  fix  it  absolutely  from  each  of  the  points  in  ques- 
tion it  is  authorized  to  do  that. 

Mr.  Shackleford.  Then  would  a  railroad  that  lowered  that  rate 
infract  the  law  'i 

Mr.  Bacon.  It  certainly  would. 

Mr.  Shackleford.  It  confers  power,  then,  on  the  Commission  to 
raise  rates  above  what  the  railroads  put  them  at? 

Mr.  Bacon.  Xot  by  any  means.  I  would  like  3'ou  to  repeat  that 
last  remark. 

Mr.  Shackleford.  The  question  I  asked  was  whether  this  power 
conferred  upon  the  Interstate  Commerce  Commission  would  give  it 
the  right  to  raise  rates  in  a  case,  or  to  forbid  the  railroads  from  lower- 
ing its  rates — in  the  Eau  Claire  and  La  Crosse  case,  for  instance. 

JMr.  Bacon.  After  it  has  fixed  the  proper  relation  of  rates  from  two 
points • 

Mr.  Shackleford.  I  mean  in  order  to  preserve  what  they  determine 
to  be  a  fair  adjustment,  would  they  say  to  one  railroad,  "  You  bring 
your  rate  clown  to  this  point,"  and  to  the  other  railroad,  "  You  bring 
your  rate  up  to  this  point '' — would  they  have  authority  to  do  that 
under  this  bill? 

]Mr.  Bacon.  They  would  have  authority  under  this  bill  to  fix  the 
two  rates  and  to  require  those  two  rates  to  be  observed.  And  if  after 
fixing  those  rates  one  of  the  railroads  should  go  below  it  it  would 
have  to  come  before  the  Commission  again. 

Mr.  Shackleford.  Then  if  the  Eau  Claire  rate  was  as  low-  as  it 
ought  to  be  and  the  La  Crosse  rate  was  still  lower,  what  would  the 
Commission  do  to  adjust  that? 

Mr.  Bacon.  It  would  require  the  observance  of  the  rate  it  had 
previously  fixed. 

Mr.  Shackleford.  If  the  rate  was  lower  than  that  rate  they  would 
compel  it  to  come  up  to  it  then? 

Mr.  Bacon.  I  don't  think  so.     They  never  have  done  that. 

Mr.  Shackleford.  How  would  they  get  out  of  that  sititation.  then? 

Mr.  Bacon.  I  have  reference  to  that  Eau  Claire  case;  I  have 
studied  that. 

Mr.  Shackleford.  I  would  like  to  get  at  that — where  a  rate  is 
fixed  and  the  railroad  fixes  a  still  lower  rate,  how  would  you  preserve 
that  adjustment? 

Mr.  Bacon.  By  observing  the  rate  the  Commission  has  fixed. 

Mr.  Shackleford.  Supposing  the  rate  is  below  that,  liow  would 
you  adjust  it? 
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Mr.  Bacox.  If  the,y  are  required  to  observe  the  rate  which  the  Com- 
mission fixes  it  can  not  be  made  lower. 

Mr.  Shackleford.  Suppose  they  do  make  it  lower? 

Mr.  Bacox.  Then  they  would  be  disobeying-  the  law. 

Mr.  RicHAKDSox.  You  are  talking  about  tiie  difference  in  "  rate  " 
and  •'  rates."  Is  it  not  a  fact  that  you  have  some  precedent  estab- 
lished by  the  Interstate  Commerce  Connnission  prior  to  the  maximum- 
rate  decision  in  1897  that  throws  some  light  on  this? 

Mr.  Bacox.  Yes,  sir. 

Mr.  RicHARDSOx.  Did  not  Judge  Cooley  and  other  members  of  the 
Interstate  Commerce  Commission,  before  that  maximum-rate  case 
was  decided,  hold  or  give  orders  directing  what  rates  should  be  main- 
tained ? 

Mr.  Bacox.  There  Avere  some  cases  in  whicli  tliey  did  that;  yes,  sir. 

Mr.  IvicriAKDSOx.  And  did  they  ha\^e  any  regard  to  what  the  tech- 
nical difference  is  between  '*  rate  "  and  ''  rates?" 

Mr.  Bacox.  I  never  heard  the  question  raised  in  any  discussion  on 
the  subject. 

Mr.  IliCHARi>sox'.  By  Mr.  C^ooley  or  Mr.  Schoonmaker  or  any  of 
those  men  ? 

]Mr.  Bacox.  Never. 

Mr.  RiCHARDSox.  Where  a  rate  had  been  inquired  into  and  the}^ 
had  held  it  to  be  unreasonable  and  unjust  and  unfair,  they  directed 
what  the  rate  should  be,  and  no  question  was  ever  raised  as  to  the 
technical  difference  between  '*  rate  "  and  "'  rates?" 

]ilr.  Bacox.  I  never  heard  it  raised  before  aii3'where. 

Mr.  RiCHARDSOx.  And  those  directions  made  by  Cooley  and  Schoon- 
maker and  others  h;id  reference  to  the  reh'tion  or  dopendence  of  rates 
upon  each  other  ? 

Mr.  Bacox.  Yes.  sir. 

Mr.  RiciiARDsnx.  It  v.as  not  as  to  a  single  rate,  but  as  to  whether  it 
related  to  all  the  rates  that  involved  that  particular  one  on  that 
railroad? 

]Mr.  Bacox.  In  one  of  the  otlier  cases  v.dien  Judge  Cooley  was 
Cimniiissioner,  rc>hiting  to  rates  from  points  in  Minnesota,  variously 
30,  40,  or  50  miles  from  the  JMississippi  River,  the  Connnission  made 
an  order  that  the  rates  on  that  whole  line  of  road  to  Milwaukee  and 
Chicago  should  not  be  more  than  '2^  cents  liigher  than  rates  from 
points  on  the  river  which  it  i)aralleled.  and  it  involved  a  redtiction 
of  5  or  6  cents  a  hundred  in  soine  case-;,  and  it  included  50  or  more 
rates. 

Mr.  RiciiARDSox.  And  the  opinion  that  you  have  given  in  iwiswer 
to  Mr.  MaimV  tecluiical  questions  as  to  tlie  difference  between 
"rate"  and  "rates"  is  based  u])on  the  l^nowledge  thitt  yoii  !ic((uired 
from  those  orders  made  at  that  time? 

^fr.  Bac(»x.  Tliose  are  included  in  vny  mind;   yes,  sir. 

Ml'.  Strvkxs.  I  would  like  to  ret\irn  to  the  question  brought  up  by 
Mr.  Shackleford  for  a  moment.  You  recall  the  statement  made  by 
Judge  Prouty,  as  I  remember  it,  that  there  existed  a  certain  condi- 
tion in  the  oil  traffic  between  Cleveland,  Ohio,  and  New  Orleans  and 
Chicago,  111.,  and  New  Orleans.  In  Cleveland  there  are  quite  a  num- 
ber of  independent  refiners.  In  Chicago  the  relinery  is  owned  by  the 
Standard  Oil  Company.  The  rate  from  Chneland  to  New  Orleans, 
as  I  recall  it,  Avas,  sav,  20  cents  a  hundred,  which  was  a  fair  and  rea- 
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sonable  rate.  The  rate  from  Chicago  to  New  Orleans  was  24  cents, 
which  was  an  unclnh^  low  rate.  The  freight  on  other  articles  of 
about  the  same  class  was  at  the  same  rate  between  Chicago  and  New 
Orleans  and  Cleveland  and  New  Orleans.  As  I  recall  what  Mr. 
Proiity  said,  he  instanced  that  as  one  of  the  cases  where  the  schedule 
discriminated  in  favor  of  the  location  of  the  Standard  Oil  Company 
and  against  the  location  of  the  independent  oil  refiners.  He  stated,  as 
I  remember,  that  that  rate  of  the  independents  between  Cleveland  and 
New  Orleans  Avas  a  fair,  reasonable,  and  just  rate,  and  that  the  other 
was  too  low  a  rate.  AMiat  would  j^ou  think  ought  to  be  done  or  could 
be  done  under  this  bill  in  that  sort  of  a  case  ? 

Mr.  Bacon.  That  is  a  pretty  difficult  question  to  decide. 

Mr.  Stevens.  I  am  giving  you  the  statement  that  Judge  Prouty 
makes.  Now,  I  would  like  to  have  your  opinion  of  what  could  be 
done  in  that  hard  case  under  this  bill. 

Mr.  Bacon.  I  think  what  would  be  done  would  he  the  reduction  of 
the  higher  rate. 

Mr.  Stevens.  But  he  stated  that  that  rate  of  20  cents  between  Cleve- 
land and  New  Orleans  was  a  just,  fair,  and  reasonable  rate.  Now,  is 
there  any  authority  under  this  bill  to  reduce  a  fair,  just,  and  reason- 
able rate  ? 

Mr.  Bacon.  There  is  authority  to  adjust  relative  rates,  making 
them  relatively  just. 

Mr,  Stevens.  I  am  asking  j'ou  how  it  could  be  done.  Here  is  a  rate 
that  is  a  fair,  just,  reasonable  rate,  a  rate  of  26  cents.  Now,  that  rate 
is  guaranteed  to  that  carrier  under  the  Constitution,  is  it  not  ?  He  is 
entitled  to  a  just,  fair,  and  reasonable  rate  under  this  bill  or  any  other, 
is  he  not  ? 

Mr.  Bacon.  The  Commission  is  absolutely  clear  about  that  point. 

Mr.  Stevens.  I  am  stating  what  Judge  Prouty  said — that  that  was 
a  fair,  just,  and  reasonable  rate.  Assuming  that,  the  carrier  is  enti- 
tled to  it,  is  he  not  ? 

JNIr.  Bacon.  Unless  injustice  is  done  by  it  to  some  other  locality. 

Mr.  Stevens.  Is  not  the  carrier  entitled  to  a  just,  fair,  and  reason- 
able rate  as  a  fair  compensation  for  the  work  that  it  does? 

Mr.  Bacon.  It  is  as  a  whole ;  but  one  rate  taken  out  of  a  dozen 
rates,  the  change  of  one  rate  by  1  cent  or  2  cents  per  hundred  pounds 
would  be  likely  to  divest  the  carrier  of  a  reasonable  profit. 

Mr.  Steveks.  Now  I  am  asking  you  here  about  two  rates.  One  is 
stated  b}"  the  Commission  to  be,  in  its  opinion,  just,  fair,  and  reason- 
able, and  the  carrier  is  entitled  to  it.  The  other  is  unduly  low  and 
unreaspnable,  whereby  the  preference  is  given  to  a  particular  com- 
munity and  a  particular  part  of  the  country.  Now,  how  would  that 
be  decided  under  the  bill  under  consideration  ? 

Mr.  Bacon.  I  think  that  it  would  be,  unquestionably,  decided  by  tlie 
reduction  of  the  higher  rate. 

Mr.  Stevens.  Even  though  the  higher  rate  was  fair,  just,  and  rea- 
sonable, and  such  action  would  take  away  the  compensation  of  the 
carrier  without  just  compensation? 

Mr.  Bacon.  No.  It  is  not  supposable  that  the  change  of  one  rate 
out  of  a  dozen  will  divest  the  carrier  of  its  proper  return  on  its  invest- 
ment: and  if  injustice  is  effected  by  the  continuance  of  that  rate,  it  is 
certainly  within  the  power  of  the  Commission  to  reduce  that  rate. 
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Mr.  Stfakns.  The  tariff  on  oil  was  26  cents,  which  was  just,  fair, 
and  reasonable,  in  the  opinion  of  tlie  Commission.  Yon  would  ad- 
just that,  and  take  off  2  cents,  for  instance,  and  put  that  on  other 
conunodities  which  are  also  paying  a  fair,  just,  and  reasonable  rate? 

Mr.  Bacox.  I  can  hardly  conceive  of  a  case  where  it  woidd  be  nec- 
essary to  do  that. 

jVIr.  Stevens.  If  a  carrier  is  receiving  fair,  just,  and  reasonable 
rates,  and  you  reduce  one  rate,  that  reduction  has  got  to  be  made  up 
by  an  addition  being  made  to  some  other  rate,  has  it  not,  in  order  to 
insure  to  the  carrier  a  just,  fair,  and  reasonable  compensation? 

Mr.  Bacon.  Unless  there  is  sufficient  margin  in  its  profits  to  admit 
of  that  reduction. 

iNIr.  Stevens.  But  suppose  that  a  rate  is  fair,  just,  and  reasonable, 
and  you  should  reduce  it,  you  would  place  the  amount  of  the  reduction 
somewhere  else,  would  you  not.  in  order  to  insure  that  carrier  just, 
fair,  and  reasonable  rates? 

Mr.  Bacon.  I  do  not  think  it  would  be  necessary. 

Mv.  Stevens.  In  other  words,  you  are  not  willing  to  admit  that 
there  is  any  power  given  under  this  section  1  of  the  Cooper  bill  to 
raise  rates,  even  though  a  rate  is  unjust,  unduly  Ioav,  and  discrim- 
inatory, because  it  is  too  low? 

Mr.  Bacon.  Whether  the  power  exists  I  can  not  say,  but  as  I  have 
said  before,  I  am  not  clear.  But  I  am  clear  jn  the  opinion  that  it 
would  never  be  exercised. 

Mr.  Stevens.  Even  in  a  case  like  this  I  have  cited? 

Mr.  Bacon.  Xo,  sir. 

]\Ir.  Adamson.  Do  you  think  that  a  rate  is  ever  found  too  low  ? 

Mr.  Bacon.  It  never  has  been  ascertained  yet  how  low  freight  can 
be  carried  and  still  give  a  fair  profit  to  the  carrier.  That  is  one  of 
the  unknown  things. 

Mr.  CusiiMAN.  Referring  to  the  matter  that  Mr.  Stevens  has  spoken 
of,  the  rate  of  26  cents  being  a  just  and  reasonable  rate,  and  assuming 
the  rate  of  24  cents  to  be  too  low,  it  is  your  opinion,  as  I  understand, 
that  the  Commission  in  a  case  of  that  kind  would  lower  the  higher 
rate  of  26  cents  to  24  cents.     Did  I  correcth'  understand  you?' 

Mr.  Bacon.  I  think  that  would  be  the  probable  result. 

Mr.  Cushman.  If  that  were  done,  and  the  railroad  companies 
then  lowered  that  24  cent  rate  from  Chicago  to  22  cents,  leaving  the 
difference  existing  as  it  did  before,  what  would  then  be  done  in  that 
case? 

Mr.  Bacon.  That  could  not  be  done,  because  the  Commission  would 
issue  an  order  fixing  the  two  rates,  and  requiring  that  each  of  the 
parties  involved  should  adhere  to  those  rates  under  this  bill. 

Mr.  Shacki,eford.  In  the  case  supposed  by  Mr.  Stevens,  the  Cleve- 
land rate  being  a  reasonable  and  fair  rate,  and  the  Connnission  reduc- 
ing it  beloAv  what  was  reasonable  and  fair,  and  an  appeal  being  taken 
to  the  courts,  what  would  the  courts  do  with  that  decision  of  the 
Connnission,  it  being  conceded  th:'.!  they  had  reduced  the  rate  below 
what  was  reasonable  and  fair,  what  would  be  done  in  that  case? 

Mr.  Bacon.  If  the  courts  found  that  that  was  an  unfair  rate 

Mr.  SiiACKLKFORn.  It  being  conceded,  you  know,  thai  the  rate  was 
reasonable  and  fair. 

Mr.  Bacon.  If  the  court  should  iind  ilial  llic  rouli  of  that  reduc- 
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tion  was  to  prevent  the  corjDoration  from  having  a  proper  return 
on  its  capital  invested  it  would  undoubtedly  nullify  ir. 

Mr.  Stevens.  Just  one  more  question.  If  a  corporation  was  mak- 
ing a  just,  fair,  and  reasonable  rate  in  competition  with  a  corporation 
that  was  making  an  undue  and  discriminatory  rate,  you  would 
punish  the  company  that  was  obeying  the  law  instead  of  the  corpora- 
tion that  was  violating  the  law? 

Mr.  Bacon.  I  do  not  conceive  that  such  a  result  is  likely  to  occur. 
I  hold  that  raihvay  companies,  doing  a  public  service,  are  in  duty 
bound  to  see  that  no  injustice  is  done  in  the  operation  of  their  rates 
with  reference  to  any  particular  point  or  any  particular  commodity. 
Now,  I  have  argued  in  the  matter  of  the  flour  and  wheat  differential 
that  even  if  the  railroad  company  can  not  carry  flour  as  cheaply  as 
it  can  W'heat,  if  it  interferes  unjustly  with  a  manufacturing  industry, 
an  important  manufacturing  industry  of  this  country,  the  company 
should  submit  to  the  equalization  of  the  rates  on  the  ground  of  its 
being  possessed  of  valuable  franchises  which  it  has  received  from 
the  public  and  on  the  ground  that  it  is  performing  a  public  service, 
and  that  that  service  must  be  done  not  only  without  injustice  be- 
tw^een  individuals  and  localities,  but  without  injustice  to  commerical 
and  manufacturing  interests  of  the  country. 

The  Chairman.  Even  though  it  imposes  an  injustice  on  the  car- 
rier ? 

Mr.  Bacon.  Though  it  imposes  a  hardship  in  a  single  instance. 
You  must  take  the  average  result,  the  average  return,  and  action 
should  not  be  based  on  one  or  two  excei^tional  cases. 

Thereupon  the  committee  adjourned  until  to-morrow,  Wednesday, 
January  11,  1905,  at  10.30  o'clock  a.  m. 


Wednesday,  Janvari/  11,  1905. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  MR.  FRANCIS  B.  THURBER,  PRESIDENT  OF  THE 
UNITED  STATES  EXPORT  ASSOCIATION. 

Mr.  Thurber.  I  would  state,  Mr.  Chairman  and  gentlemen,  that  I 
represent  directly  merchants  and  manufacturers  who  are  members  of 
the  United  States  Export  Association,  some  220  in  number,  and  situ- 
ated in  3-1  States,  that  differ  with  Mr.  Bacon  and  other  supporters  of 
the  Cooper  bill  (H.  R.  6273),  and  in  order  that  I  may  not  waste  j^our 
time  1  have  boiled  down  on  paper  a  statement  which  I  will  read  to  you, 
because  it  mav  suggest  some  questions  that  members  of  the  committee 
would  like  to  ask  me. 

1  represent  directly  merchants  and  manufacturers  who  are  members 
of  the  United  States  Export  Association,  and  indirectly  the  great 
majority  of  shippers  in  the  United  States,  who.  while  opposed  to  unjust 
discriminations  by  railroads,  are  not  prepared  to  adopt  the  remedy 
proposed  by  the  advocates  of  this  bill. 

Mr.  Bacon.  May  1  interrupt  you  to  ask  a  question — because  it  will, 
perhaps,  save  time.     1  would  like  to  know  by  what  authority  Mr. 
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Thurber  assumes  to  represent  the  shippcis  of  the  Tuited  States 
generally. 

Mr.  Thurber.  I  say  iiidireetly. 

Mr.  Bacon.  In  what  manner  indirectly^ 

Mr.  Thurber.   Based  upon  my  knowledoe  of  the  situation. 

Mr.  Bacox.  And  it  is  3'our  individual  assumption^ 

^Ir.  Thukber.  Yes:  it  is  an  assumption  on  my  part,  so  far  as  I  say 
that  I  represent  the  shippers.     I  represent  them  indirectly. 

Mr.  Mann.   You  do  not  pretend  to  be  their  authorized  representative  ? 

Mr.  Thurber.  Xo,  sir. 

Mr.  Mann.  The  authorized  rei)r(vsL'ntative  of  any  conunereial 
agencies  or  bodies  or  anything  of  that  sort,  do  you? 

]Mr.  TnuitBEK.    Excepting 

]Mr.  Maxn.  Except  the  United  States  Export  Association:! 

Mr.  Thurber.  That  is  all.  sir;  and  them  I  represent  by  resolution, 
which  appears  in  this  paper,  and  also  I  cjuote  fi-om  the  expressions  of 
other  commercial  bodies  that  sustain  my  view. 

I  doubt  if  10  per  cent  of  its  friends  have  given  any  serious  thought 
as  to  whether  there  is  any  better  way  to  remedy  the  evils  which  exist. 
They  have  simph^  followed  the  lead  of  Mr.  Bacon,  an  earnest,  honest 
man.  who  has  embarked  on  a  "'Peter,  the  Herjuit''  crusade,  and  they 
have  adopted  his  cure-all  for  a  very  complicated  disease. 

For  thirty  3'ears  I  have  been  a  student  of  the  transportation  ques- 
tion from  a  shipper's  point  of  view,  and  an  'advocate  of  reasonable 
control  of  railways.  1  think  I  may  say  without  egotism  that  I  had 
more  to  do  with  creating  a  railroad  commission,  and  defining  its  pow- 
ers in  Xew  York  State,  than  any  other  man:  and  with  the  exception 
of  Hon.  John  II.  Reagan,  its  father,  I  had  as  nuich  to  do  with  creating 
and  defining  the  powers  of  the  Interstate  Connnerce  Commission. 

The  Chairman.  Let  me  interrupt  you  there  a  moment.  Do  you 
give  John  H.  Keagan  the  credit  of  the  system  that  we  have  now!! 

Mr.  Thurber.  Sir.  Reagan  was  the  father  of  the  interstate  com- 
merce bill. 

The  Chairman.  This  bill  that  is  now  a  law? 

Mr.  Thurber.   Yes,  sir. 

The  Chairman.  You  are  entirely  mistaken.  He  was  the  undevia- 
ting  opi)onent  of  this  bill.  He  had  his  own  bill,  an  entirely  dilierent 
propositicm,  instituting  an  entirely  dilierent  method  of  control,  and  as 
distinct  from  this  as  it  is  possi!)le  to  imagine. 

Mr.  TiHRHER.   ]\Ir.  Chairman.  I  should  not  expect 

The  Chairman.  I  Avas  then  a  member  of  the  House  and  a  nieinb(>r 
of  this  committee  at  the  time  of  the  passage  of  that  l)ill.  You  will 
remember — and,  if  not,  let  me  remind  you — that  the  House  committee 
refused  to  report  Mr.  Reagan's  bill,  it  adopted  the  bill  that  was  then 
known  as  the  Cullom  bill.  The  House  reversed  that  action  and 
attached  the  Reagan  bill  to  the  Senate  bill  as  an  amendment,  and  in 
the  conference,  after  Mr.  Reagan  had  become  Unitcnl  States  Senator, 
the  conference  conunittee,  of  which  he  Avas  a  niem])er,  eonsentinl  to  the 
report  of  the  Hcnise,  receding  fi'om  its  anienchnent.  and  adopted  the 
Senate  bill. 

-Mr.  Thurber.  I  knoAv  that  there  were  several  bills  pending  and  that 
Mr.  Reagan  was,  you  might  say,  the  advocate  of  regulation 

The  Chairman.  Of  control,  yes. 

Mr.  Thurber.  But  I  co()i)eratcd  with  him  very  earnestly.  I  remem- 
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ber,  in  prohibitiiio-  pooling-  in  that  bill,  and  that  afterwards  we  both 
coneluded  that  under  proper  restrictions  pooling  was  desirable, 
because  it  was  necessary  to  prevent  unjust  discriminations. 

Both  of  these  laws  were  founded  on  a  Massachusetts  railway  com- 
mission hiw.  which  confers  full  powers  of  investigation  upon  the 
Conunission,  with  power  to  appeal  to  the  courts,  or  to  the  legislature, 
to  enjoin  abuses  and  fix  rates;  and  in  both  Massachusetts  and  New 
York  this  has  been  found  sufficient  to  protect  the  public  interests: 
better,  indeed,  than  in  those  States  which  conferred  rate-making 
powers  upon  their  railroad  commissioners.  This  is  illustrated  by  the 
following  article  from  the  Railroad  Gazette  of  December  30: 

AKE    KATE    MAKING    COMMISSION'S    SUCCESSFUL? 

It  is  an  interesting  phenomenon,  in  connection  with  the  agitation  for  the  enlarge- 
ment of  the  powers  of  the  Interstate  Commerce  Commission,  tliat  so  much  effort  is 
expended  in  the  exploitation  of  the  evils  alleged  to  exist,  that  none  is  available  to 
show  the  applical:)ility  of  the  proposed  remedies.  Without  for  a  moment  admitting 
that  the  frii'tional  evils  incident  to  the  mutual  adjustments  necessary  between  a 
rapidly  developing  transportation  system  and  an  industrial  organization,  of  which 
the  former  is  a  part,  wdiich  is  moving  forward  with  equal  speed,  are  as  great  as  the 
proponents  of  the  ( juarles-Cooper  bill  contend,  it  is  worth  wdiile  to  ask  whether,  if 
they  were,  the  remedy  proposed  would  correct  them.  Thirty  States  of  the  American 
Union  now  have  railroad  commissions,  and  in  22  instances  these  commissions  have 
rate  making  powers. 

Would  it  not  be  reasonable  to  investigate  the  results  in  these  States  before  adopt- 
ing similar  legislation  concerning  Interstate  Commerce?  Such  data  as  are  now  avail- 
able indicate  that  official  rate  making  has  not  l)een  very  satisfactory  to  those  states 
which  have  tried  it.  Georgia,  for  example,  was  one  of  the  earliest  States  to  adopt  a 
drastic  railroad  commission  law,  and  has  consistently  followed  the  plan  of  inter])osing 
its  authority  between  the  buyers  and  sellers  of  railroad  transportation.  Yet  the 
newspapers  "of  (leorgia  to-day  declare  that  the  shippers  of  their  State  pay  more  than 
their  neighbors  in  adjoining  States,  and  that  interstate  trafhc,  which  the  Interstate 
Commerce  Commissiijn  so  loudly  complains  is  not  subject  to  effective  regulation,  is 
carried  similar  distances  at  much  lower  rates.  A  recent  editorial  in  the  Atlanta 
Journal  contains  the  following: 

"A  merchant  in  Marietta  can  ship  certain  goods  to  Chattanooga  for  15  cents  per 
hundreil;  to  Knoxville  for  19  cents  per  hundred.  To  ship  the  same  goods  to  Atlanta 
he  must  pay  30  cents  i)er  hundred;  to  Macon  70  cents  per  hundred.  Atlanta  is  20 
miles  from  Marietta;  Cliattanooga  is  12.S  ndles,  and  yet  the  Chattanooga  merchant 
pays  just  one-half  of  the  freight  the  Atlanta  merchant  does." 

Mr.  Adamson.  That  argument  relates  to  interstate  commerce  and 
not  to  the  Georgia  railroad  situation. 

Mr.  Thurber.  Well,  sir;  it  speaks  of  the  Georgia  railroad  situ- 
ation, and  it  has  a  bearing  on  the  interstate  rates. 

]Mr.  Adamsc^n.  There  is  no  trouble  about  the  Georgia  railroad  com- 
mission, 3^ou  can  rest  easy  on  that;  the  only  question  is.  Has  the 
Federal  Government  the  same  right  to  make  such  a  law  as  the  State 
has,  the  State  chartering  those  corporations  and  the  Federal  Govern- 
ment not  chartering  them^  The  Federal  Government  derives^  its 
power  solely  from  the  interstate  commerce  clause  of  the  Constitution. 

Mr.  Thurber.  Yes,  sir. 

Mr.  Adamsox.  And  not  from  the  fact  that  it  is  the  father  of  these 
corporations. 

Mr.  Thurbek.  Y\\s,  sir:  that  is  true.  I  think  this  article  is  perti- 
nent to  the  situation  and  tends  to  touch  the  various  sides  of  this 
question. 

Mr.  Adamson.  You  can  find  newspaper  articles  pertinent  to  the 
general  subject  that  you  could  read  until  doomsday. 
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Mr.  Thurbek  (coiitiiiuino-  to  rejid): 

"Why?  Bt'cause  Chattanooga  is  out  of  the  State,  and  Atlanta  is  in  it.  This  is 
merely  one  of  a  hundred  instances  where  Georgia  points  are  i)la(UMl  at  a  positive 
disadvantage  in  freight  rates  because  they  are  located  in  the  State." 

The  editorial  from  wliicli  the  foregoing  is  an  extract  shows  traces  of  feeling  w'hich 
suggest  the  attitude  of  an  advocate  rather  than  one  of  judicial  impartiality 

And  then  it  g-oes  on  to  di.scuss  it,  and  it  shows  that  the  reason  for  it 
is  that  it  is  the  arm's  length  situation;  that  the  railroad  agent  simply 
refers  a  shipper  to  the  State  commission,  and  .says:  ''Those  are  the 
rates  fixed  by  the"  State  commission,  and  we  have  nothing  to  do  with 
it.""  It  removes  the  incentive  he  has  to  endeavor  to  meet  situations 
that  arise  in  business. 

Mr,  Adamson.  It  is  plain  to  any  man,  and  I  think  to  the  Atlanta 
Journal,  that  rates  between  Atlanta  and  Knoxville  are  not  (jeorgia 
railroad  conmiission  matters  at  all;  they  are  interstate  commerce 
matters, 

Mr.  Thurber.  The  Railroad  (xazette  goes  on  to  sa}": 

The  shipper  is  told,  in  effect,  that  the  State  will  look  out  for  the  needs  of  business 
in  the  way  of  reduced  rates  of  transportation,  and  he  knows  that,  until  driven  to 
plea<l  conhscatory  taking  of  property  without  ilue  process  of  law  at  the  bar  of  justice, 
the  revenues  of  his  corporation  will  have  no  defender  but  himself  and  his  fellow 
officers.  He  knows  that  a  justifiable  reduction  will  be  made  in  argument  for  others 
that  are  wholly  devoid  of  justification,  and  he  natvirally  assumes  an  attitude  of  hos- 
tility to  all  reductions.  Again,  capital  is  reluctant  to  engage  in  railroad  enterprises 
where  the  rate-making  power  has  been  taken  from  its  employees  and  lodged  in  polit- 
ical otficers,  and  the  States  which  have  the  most  drastic  regulative  laws  have  usually 
seen  the  slowest  development  of  railroad  facilities,  with  the  natural  accompaniment 
of  slow  development,  the  retardation  of  the  natural  decline  in  rates. 

From  my  own  knowledge,  1  can  testify  that  it  was  not  intended  to 
confer  rate-making  powers  upon  the  Interstate  Commerce  Commission. 
This  is  proven  l)v  the  following  extracts  from  the  debates  in  Congress 
when  the  bill  was  pending — and  I  have  a  quotation  here  from  what 
Mr.  Findlay  said  on  December  8,  1884,  and  also  what  Mr.  Reagan  said, 
in  answer  to  Mr.  Findlay. 

Later,  on  January  7,  1905,  Mr.  Reagan  said: 

One  of  the  greatest  troubles  I  have  had,  even  w  ith  the  friends  of  legislation  in  this 
direction,  has  been  to  get  them  to  understand  that  this  is  not  a  bill  to  regulate  freight 
rates;  that  it  does  not  undertake  to  prescribe  rates  for  the  transportation  of  freight. 
I  know  the  difficulties  wliich  would  attend  any  measure  attempting  to  prescribe  rates 
of  freiglit.  I  am  persuaded  that  no  law  fixing  rates  of  freight  could  he  made  to  work 
with  justice  either  to  the  railroads  or  to  the  public;  and  I  have  intended  from  the 
beginning  to  avoid  that  difficulty. 

And  in  the  Senate,  May  6,  1886,  Mr.  Kenna  said: 

What  constitutes  a  reasonable  rate  is  precisely  the  thing  which  the  people  of  this 
country  are  unwilling  to  leave  to  the  arbitrary  discretion  of  the  railroad  commission. 

Judge  Cooley,  its  first  chairman,  recognized  this;  but  after  his  retire- 
tnent  the  Conunission  assumed  that  it  had  this  power,  and  exercised  it 
until  the  Su])r('me  Coui't  of  the  Tnited  States  decided  it  had  not,  since 
whicii  time  tiie  radical  element  in  the  Commission  has  been  seeking  to 
get  this  power,  and  has  invoki^!  the  inliuence  of  the  radical  element 
among  shippers  to  induce  Congress  to  confer  it.  The  state  of 
mind  of  this  clement  is  iliusti-ated  by  the  fact  that  at  the  interstate- 
commerce  law  UKH'ting  JicUl  at  St.  Louis,  October  27,  1904,  it  was 
stated  that  the  railroads  owned  the  Congress  of  the  United  States, 
and  no  longer  ago  than  December  '50.  1904,  Mr.  Prouty  of  the  Inter- 
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state  Coimiierce  Commission,  in  an  interview  published  in  Cliicago,  is 
reported  to  have  said  that  '"If  the  Conmiission  was  worth  l)uving,  the 
railroads  would  own  it/' 

Mr.  Bacon.  May  I  ask  to  whom  that  is  attributed — Congress  being 
owned  by  the  railroads  of  the  United  States'^ 

Mr.  Thurber.  Well,  Mr,  Bacon  made  a  statement  there  which  I 
had  not  intended  to  say  he  was  entirely  responsible  for,  because  it  was 
made  by  others.  The  attorney  for  the  Texas  cattle  shippers — what 
was  his  name 't 

Mr.  Bacon.  Mr.  Cowan. 

Mr.  Thurber.  Mr.  Cowan  also  made  that  same  statement.  I  was 
present  and  heard  it,  and  the  whole  trend  of  the  papers  and  speeches 
which  were  made  there  was  so  radical  that  it  did  not  commend  itself 
to  my  judgment,  although  1  am  in  favor  of  the  regulation  of  the 
railroads. 

Mr.  Bacon.  1  asked  who  made  the  statement  that  Congress  was 
owned  by  the  railroads. 

Mr.  I'hurber.  I  think  you  did,  Mr.  Bacon,  and  I  think  that  Mr. 
Cowan  did. 

Mr.  Bacon.  I  never  made  such  a  statement  and  never  had  such  a 
thought  in  my  life. 

Mr.  Thurber.  That  was  the  impression  I  got. 

Mr.  Bacon.  And  I  wish  to  say  the  trend  of  thought  in  that  conven- 
tion was  decidedly  conservative  and  reasonable.  The  statements  that 
were  made  were  reasonable,  and  a  resolution  was  adopted  that  the 
statements  of  one  man  were  not  indorsed  and  would  not  be  allowed  to 
go  out  as  the  expression  of  the  convention. 

Mr.  Mann,  When  1  asked  30U  yesterday,  quoting  from  ''Freight," 
whether  you  made  such  a  statement,  you  said  that  you  did  not  remem- 
ber, as  I  recall  it. 

Mr.  Bacon.  1  said  that  on  two  or  three  occasions. 

Mr.  Mann.  And  now  you  say  you  did  not  make  such  a  statement? 

Mr.  Bacon.  I  say  1  have  no  recollection  of  such  a  statement  as  the 
one  attributed  to  me.  I  will  say  now  that  if  you  can  prove  I  made 
such  a  statement  I  will  stand  by  it. 

Mr.  Mann,  I  never  wanted  to  prove  it;  I  wanted  you  to  deny  it,  for 
your  own  good  name  and  the  good  name  of  the  members  of  Congress, 
and  you  refused  to  deny  it  when  I  gave  you  the  opportunity, 

Mr,  Bacon.  J  stated  that  I  had  no  recollection  of  making  such  a 
statement. 

Mr.  Mann.  1  think  you  will  find  the  record  says  that  you  say  you 
do  not  remember  whether  3  ou  made  the  statement  or  not.  You  did 
say  afterwards  that  you  never  had  such  a  thought. 

Mr.  Bacon.  I  think  there  has  been  enough  said  about  that. 

Mr.  Adamson,  You  were  given  the  opportunity  to  deny  it  for  the 
good  sense  of  yourself  and  the  integrity  of  yourself  and  your  asso- 
ciates, 

Mr,  Thurber,  I  can  only  say  that  I  went  into  that  convention  with 
a  paper  which  advocated  reasonable  control  of  railroads,  and  after 
three  papers  had  preceded  me  which,  in  my  judgment,  advocated 
unreasonable  control  of  railroads,  1  was  cut  ofi'  by  the  passage  of  a 
resolution  limiting  debate  to  two  minutes, 

Mr,  Bacon,  Let  me  say,  Mr.  Chairman,  that  Mr.  Thurber  oifered 
his  resolution  after  the  committee  on  resolutions  had  made  its  report 
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and  there  was  no  time  to  consider  it.  When  the  meeting  of  the  com- 
mittee on  resokitions  was  held  a  motion  was  passed  that  no  further 
resolutions  would  be  entertained  other  than  those  tiuit  had  l)een  pre- 
sented to  the  conmiitteo. 

Mr.  TiiURBER.  I  endeavored  to  speak  to  the  report  of  the  commit- 
tee on  resolutions  but  was  cut  oft'  by  the  two-minute  rule. 

Mr.  Manx.  T'hat  is,  there  were  only  two  minutes  allowed  to  discuss 
the  report  of  the  committee  on  resolutions^ 

Mr.  Thurber.  No  person  was  allowed  more  than  two  minutes. 

Mr.  Mann.  I  think  that  1  read  some  report  of  a  speech  that  cer- 
tainly took  more  than  two  minutes  to  deliver,  discussincr  the  report  of 
the  committee  on  resolutions. 

Mr.  TiiURBER.  That  was  before  the  passage  of  the  rule. 

]\lr.  Adamson.  Perhaps  they  were  allowed  leave  to  print. 

Mr.  Bacon.  I  will  say  that  nearly  an  hour  was  devoted  to  the  dis- 
cussion of  the  report  of  the  committee  on  resolutions.  This  was  on 
the  second  day,  past  noon  on  the  second  da}",  when  there  were  only 
two  or  three  hours  remaining  for  action  and  a  large  number  of  dele- 
gates were  desirous  to  return  home  by  afternoon  or  evening  trains, 
and  consequently  a  limit  was  set  to  debate:  after  there  had  been  some 
considerable  debate  a  limit  was  set  to  further  discussion  on  the  ques- 
tion, and  finally  the  report  was  adopted,  on  the  previous  question 
being  adopted. 

Mr.  TiiURBER.  ]\Ir.  Prouty,  of  the  Interstate  Commerce  Commission, 
in  an  interview  published  in  Chicago,  is  reported  to  have  said  that  ^'If 
the  Commission  was  worth  buying,  the  railroads  woAdd  own  it."*  The 
reasonable  element  among  shippers  does  not  believe  this,  but  they  are 
less  demonstrative  than  the  radical  element  and  do  not  make  themselves 
heard.  Their  view  is  well  expressed  b}"  resolutions  adopted  b}''  the 
New  York  Board  of  Trade  and  Transportation. 

Mr.  Adamson.  Are  you  still  reading  from  a  newspaper  or  is  that 
3'our  own  production? 

Mr.  Thurber.  No,  sir;  1  am  not  reading  fi"om  the  newspaper  now. 
The  resolutions  referred  to  are  as  follows: 

Resolved,  That  to  invest  the  Interstate  Commerce  Commission  with  power  to  declare 
"what  rate  or  rates"'  are  "unjustly  discriminative  or  unreasonable,"  and  "  what  rates 
would  be  just  and  reasonable,"  and  to  further  provide  that  the  rates  which  the  Com- 
mission deem  just  and  reasonable  shall  be  substituted,  is,  in  our  judgment,  a  long 
step  toward  conferring  the  general  rate-making  power  upon  the  Commission,  if, 
indeed,  tiie  provisions  of  the  Quarles-Cooper  bill  would  not  confer  precisely  that 
power.  The  advocates  of  that  bill  disavow  any  intent  to  confer  such  power  and  do 
not  defend  the  conferring  of  such  power.  The  Commission  has  heretofore  claimed  the 
rate-making  power,  and  has  endeavored  to  exercise  it  in  various  decisions,  which  has 
been  overruled  by  the  courts.  It  seems  to  have  been  made  clear  that  neither  the 
framers  of  the  act  nor  Congress  intended  to  confer  that  power  on  the  Interstate  Com- 
merce Commission.  The  Quarles-Cooper  bill  confers  that  power  t(t  the  extent  of 
pronouncing  rates  and  classifications  to  be  unreasonable  and  how  far  they  are  unjust, 
or  the  naming  (>i  a  rate  or  practice  in  substitution.  This  confers  a  judicial  power 
upon  a  (!onstantly  changing  body,  appointed  without  special  reference  to  that  phase 
of  their  duties;  and  while  the  country  has  been  fortunate  thus  far  in  the  character  of 
their  men  placed  on  the  Commission,  j)olitical  and  other  considerations  may  have 
undue  weight  in  the  selection  of  Conuriissioners,  and  the  Connnission  would  be  more 
likely  to  be  influenced  by  such  considerations  than  the  judiciary.  Tiie  Commission 
has  full  jtower  of  investigation  and  can  appeal  to  the  court  to  enforce  its  conclusions, 
and  the  courts  liave  sujjported  the  findings  of  the  Commission  by  injunction  when 
the  prohibition  of  unjust  discriminations  was  concerned.  This  is  the  effective  rem- 
edy that  has  been  found  to  exist  under  the  present  law. 
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Mr.  Adamson.  Will  you  let  ine  ask  you  a  question  rig-ht  there? 

Mr.  TiiURBER.  Certainly. 

Mr.  Adamsox.  Do  you  believe  that  it  is  more  dangerous  to  invest 
the  Commission  with  the  rate-making-  power,  so  far  as  the  question  of 
possible  partisanship  is  concerned,  than  to  invest  that  power  in  rail- 
road men  ^ 

Mr.  Thurber.  I  do  not  know  that,  sir;  but  I  do  think  they  would 
be  more  likely  to  err  than  the  courts.  Our  Atlantic-port  people  are 
afraid  that  the  (julf-port  people  will  get  the  advantage  of  them,  and 
the  Gulf-port  people  are  afraid  that  the  Pacihe-coast  people  v/ill  get 
the  advantage.  So  this  question  of  rates  is  a  very  intricate  question 
for  the  Interstate  Commerce  Commission  to  consider. 

Mr.  Adamson.  Would  not  partisanship  be  the  most  dangerous  fac- 
tor to  be  reckoned  with  in  investing  the  Commission  with  that  power? 

Mr.  Thurber.  I  think  sectionalism  or  partisanship  would  be  most 
dangerous.  This  countrj^  is  a  country  where  the  great  object  is  to  get 
the  products  of  the  country  to  a  market  abroad,  and  1  don't  think  that 
the  power  in  any  narrow  way  should  be  lodged  anywhere  where  it 
might  interfere  with  the  Constitution  of  the  United  States,  which  is  a 
safeguard  in  these  great  matters. 

Mr.  TowNSEND.  "Would  not  the  Supreme  Court  look  after  that,  if  it 
interfered  with  the  Constitution? 

Mr.  Thurber.  Yes.  That  is  where  our  safety  lies — in  our  courts. 
And  if  we  have  not  enough  courts  now  to  give  speedy  decisions,  then 
we  should  have  more  courts  established  for  that  purpose. 

I  am  now  reading  from  the  resolutions  of  the  New  York  Board  of 
Trade  and  Transportation,  adopted  by  them,  and  which  have  been 
placed  on  the  programme  for  consideration  at  the  meeting  of  the 
National  Board  of  Trade  in  Washington  the  coming  week  [reading]: 

We  believe,  therefore,  that  the  decisions  of  the  Interstate  Commerce  Commission 
should  be,  and  can  be,  enforced  when  made  upon  complaint  of  unjust  discrimina- 
tion; but  we  are  not  prepared  to  commend  a  measure  which  gives  the  Interstate 
Commerce  Commission  a  power  so  general.  It  seems  to  us  wiser,  for  the  present  at 
least,  to  rely  upon  the  recently  applied  method  of  enforcing  the  decisions  of  the  Com- 
mission by  "injunction  than  to  enact  the  Quarles-Cooper  bill,  the  provisions  of  which 
may  be  construed  to  ])e  much  more  far-reaching  than  even  its  advocates  are  willing 
to  defend  or  consent  to. 

Resoled,  That  this  Board  earnestly  advocates  legislation  by  Congress  to  amend 
the  interstate-commerce  law  so  as  to  permit  pooling  by  railroads,  under  the  super- 
vision and  control  of  the  Interstate  Commerce  Commission,  to  the  end  that  unjust 
discrimination  may  lie  prevented  and  reasonable,  uniform,  and  stable  rates  be 
established. 

This  view  is  further  emphasized  by  the  following  resolutions,  adopted 
by  the  directors  of  the  United  States  Export  Association  January  3, 
1905: 

Resolved,  That  in  the  opinion  of  this  association  the  bill  now  pending  in  Congress 
known  as  the  Cooper-Quarles  bill,  conferring  in  some  degree  rate-making  powers 
upon  the  Interstate  Connnerce  Commission  and  making  its  findings  operative  until 
reversed  by  the  courts,  is  a  step  in  the  wrong  direction;  that  while  the  Interstate 
Commerce  Commission  performs  a  useful  function  in  investigating  and  making  rec- 
ommendations, it  should  not  have  powers  equivalent  to  prosecutor,  judge,  and  jury 
combined;  that  to  make  its  findings  operative  until  reversed  by  the  courts  is  like 
hanging  a  man  and  trying  him  afterwards,  for  rates  are  so  related  that  one  affects  a 
thousand  or  a  millionj  and  a  damage  thus  done  can  not  be  estimated  or  repaired. 

Resolved,  That  this  association  is  opposed  to  unjust  discrimination  in  any  form  in 
the  operation  of  our  public  highways,  but  a  reasonable  elasticity  in  their  operation 
is  necessary  in  order  to  nmrket  our  surplus  products  abroad,  and  that  to  deny  this 
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would  operate  to  the  detriment  of  our  producers,  manufacturers,  laborers,  and  the 
general  public. 

Ilesohed,  That  the  courts  are  the  best  judges  of  what  constitutes  a  "square  deal," 
and  if  there  are  not  now  enough  to  give  prompt  decisions,  more  should  be  established 
to  that  end. 

Mr.  Chiiirmaii  and  o-entleiueii  of  your  committee,  there  are  a  few 
great  facts  that  are  not  generally  recognized.  Among  them  are,  first, 
that  all  combinations  and  consolidations  of  transportation  lines  in  this 
country  hav(^  resulted  in  better  service  and  lower  rates.  This  is  illus- 
trated by  the  following  figures  from  the  United  States  Bureau  of  Sta- 
tisties.  1  have  the  figures  here  giving  the  average  receipts  per  ton- 
mile  of  leading  railroads  in  1870,  1880,  lb90,  and  1902,  inclusive. 
This  shows  a  progressive  decliiie,  which  it  is  not  necessary  for  me  to 
give  in  detail,  but  the  decline  in  average  receipts  on  these  leading  rail- 
roads in  the  time  given  is  from  1.99  in  1870  to  0.75  in  1902;  that 
is,  per  ton-mile. 

This  result  has  been  attained  largely  through  combinations  and  con- 
solidations, which,  contrary  to  the  impression  generally  entertained, 
have  not  resulted  in  abolishing  competition.  l>ut  rather  in  economies 
of  operation  and  improvement  in  service,  accompanied  by  a  steady 
reduction  of  rates,  with  but  few  exceptions,  which  prove  the  rule. 
During  the  past  three  3'ears  rates  have  slightly  advanced,  owing  to  a 
much  greater  advance  in  labor  and  materials.  Kailway  freight  rates 
in  the  LTnited  States  are,  however,  less  than  one-half  those  of  other 
principal  countries.  Our  railroads  carry  our  chief  products  1,000 
miles  to  our  seaboard  for  less  than  the  railroads  of  other  coimtries 
charge  for  carrying  these  products  200  miles  inland  from  the  seacoast 
after  they  have  cros-ed  the  ocean.  And  the  railroad  rates  abroad  and 
in  the  United  States  have  been  graphically  illustrated  by  the  Philadel- 
phia museums  in  a  diagram  which  I  have  had  reproduced,  which  is 
attached  to  this  paper. 

Mr.  KiCHARDSON.  What  is  the  difference  between  local  rates  in  this 
country  and  in  England  i 

Mr.  Thukber,  They  are  about  double  in  England  what  they  are 
here,  sir — our  local  rates. 

Mr.  Bacox.  Do  you  not  know  that  the  rates  in  England  include 
deliver}'  at  both  ends — teaming^ 

Mr.  TnuRnER.  They  do  in  some  instances. 

]Mi-.  Richardson.  VVhat  is  the  ditference  between  the  profits  of  the 
local  rates  in  this  country  and  the  through  rates — the  long  haul  and 
the  short  haul  i 

Mr.  Thurrer.  As  to  the  profits? 

Mr.  Kkiiaruson.  Yes;  what  is  the  proportion;  what  is  the  ditference? 

Mr.  TnriiHKR.  That  I  don't  know;  but  my  impi'ession  is 

]VIr.  Kk'iiardson.  Is  it  not  five  times  as  great  in  local  rates  as  in  the 
through  rates  { 

Mr.  Tui'HBER.  1  do  not  think  it  is  five  times  as  great,  but  T  think  it 
is  greater. 

Mr.  RicHAttDSON.    Do  you  not  know  that  it  is  five  times  greater^ 

Mr.  Thumuer.   No;  that  does  not  come  under  my  observation, 

Mr.  Lamar.  Do  you  know  whether  the  capitalization  of  railroads  is 
under  Government  supervision  and  control  in  England^ 

Mr.  TiiURBER.  No.  sir;  I  do  not  know;  but  they  are  capitalized 
much  higher  in  England;  the  cost  of  construction  in  England  is  nuich 
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greater  than  in  the  United  States,  and  the  land  co.^ts  them  more  than 
here;  the  damages  are  much  greater  in  England.  The  capitalization 
in  England,  I  think,  is  more  than  double  what  it  is  in  the  United  States. 

Mr.  Lamak.  What  is  the  relation  of  capitalization  to  cost  in  Eng- 
land, if  you  know?     I  ask  for  information;  1  do  not  know  m3\self. 

Mr.  Thurber.  1  think  the  board  of  trade,  a  depailment  of  the  Gov- 
ernment there,  has  a  very  general  supervision  over  capitalization,  as 
well  as  everything  else.  Ko  railroad  can  be  constructed  in  England 
unless  it  has  the  approval  of  the  board. of  trade,  and  second,  get  the 
authority  of  Parliament. 

Mr.  Richardson.  What  is  the  difference  between  the  classification 
of  this  country  and  England? 

Mr.  Thurber.  The  classitication  of  freight?     I  don't  know. 

]\Ir.  Richardson.  You  don't  know  that  ( 

Mr.  Thurber.  No,  sir. 

iSIr.  Richardson.  You  do  not  know  how  it  comes  in  as  to  classifi- 
cation in  this  country  and  in  England  t 

Mr.  Thurber.  No,  sir;  I  do  not. 

Mr.  Shackleford.  In  England  they  have  a  statutor}  maximum 
rate,  do  they  not  t 

Mr.  Thurbek.  No,  sir;  1  think  not.  unless  it  is  in  the  charters  of 
the  various  railroads.  I  think  that  that  was  in  the  earlier  charters, 
from  what  1  have  read  and  studied,  that  the  earlier  charters  of  the 
railroads  all  imposed  maximum  lates. 

Mr.  Shackleford.  1  think  I  noticed  in  Mr.  Prouty's  testimony 
before  this  or  some  other  committee  that  he  stated  that  Parliament 
had  established  maximum  rates. 

Mr.  Thurber.  So  far  as  my  knowledge  extends,  the  maximum  rates 
were,  in  the  beginning,  in  the  charters  of  the  roads,  and  they  have 
always  been  so  much  higher  than  those  rates  obtaining  in  actual  busi- 
ness that  had  no  bearing 

To  continue  along  the  line  I  was  on 

That  this  great  result  has  been  attained  by  free  and  unhampered 
American  railroad  men,  who  have  induced  investors  to  put  ten  thou- 
sand million  dollars  into  making  this  possible.  It  has  merged  the  fer- 
tile furrow  of  the  prairie  farm  in  the  closing  furrow  of  the  sea,  and 
made  myriad  acres  valuable  which  otherwise  would  be  valueless.  It 
has  made  us  the  leading  nation  of  the  world.  Are  the  men  who  have 
done  this  less  entitled  to  reward  than  those  who  invested  in  the  land 
and  waited  for  the  unearned  increment?  It  isn't  what  you  have  got, 
but  where  you  have  got  it,  that  constitutes  value,  and  this  applies  alike 
to  fields,  forests,  mines,  and  factories. 

Every  private  car  line  which  gives  its  owners  an  advantage  over 
the  average  shipper  should  be  absorbed  by  the  railroads,  just  as  the 
privately  owned  fast  freight  lines  were  absorbed. 

Every  terminal  railroad  which  gives  its  owners  a  like  advantage 
should  be  thus  absorbed. 

If  all  the  railroads  in  the  United  States  were  consolidated  into  one 
great  system  under  corporate  management,  it  would  be  to  the  public 
advantage,  just  as  previous  consolidations  have  been.  It  would  not 
abrogate  competition,  for  the  oreat  competition  is  that  of  sections. 
States,  and  nations.  If  a  manufacturer  in  one  State  wants  to  bid  on  a 
contract  in  another  State,  where  a  low  connnodity  rate  would  get  the 
business  and  keep  his  works  running,  and  a  railroad  has  empty  cars 
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going-  that  way,  it  should  bo  allowed  to  make  a  special  rate,  provided 
that  rate  is  open  to  all  manufacturers  on  equal  terms.  If  an  exporter 
can  sell  a  cargo  of  wheat  in  Europe  in  (competition  with  Argentina, 
if  he  can  get  a  special  rate  at  a  minute's  notice,  and  the  railroad  can 
make  the  deal  possil)le,  it  should  he  allowed  to  do  so. 

The  rate  thei'c  is  a  very  important  consideration.  In  the  great 
movements  in  trade  to-day  the  bargains  are  made  largely  by  telegraph. 
It  requires  instant  decision.  An  importer  abroad  will  cable  to  his 
correspondent  here  an  otl'er.  \Vhether  that  oti'er  can  be  accepted 
depends  upon  the  rate  of  freight.  The  correspondent  in  this  country 
will  go  to  the  proper  railroad  man  and  if  that  can  be  decided  right  off, 
without  any  regulations  and  laws  to  interfere,  it  is  greatly  to  the  inter- 
est of  this  country.  For  the  last  live  years  my  study  of  this  question 
has  been  very  largely  in  creating  foreign  markets  abroad,  widening 
the  markets  for  American  products.  1  have  seen  the  absolute  neces- 
sity for  an  absolute  reciprocity  in  that  business,  and  I  believe  that 
there  should  be,  in  whatever  legislation  may  be  enacted  in  regard  to 
the  control  of  rates,  some  provision  which  would,  so  far  as  our  export 
trade  is  concerned,  give  a  greater  reciprocity  so  far  as  our  domestic 
trade  is  concerned.  It  is  an  absolute  requisite.  All  questions  of  ship- 
ping, and  the  ocean  rates,  come  in.  But  it  is  all  summed  up  in  the 
total  which  enables  the  trade  to  be  made,  and  it  all  has  to  be  made,  by 
telegraph. 

Mr.  Adamson.  Do  you  reconnnend  any  legislation  at  all,  or  do  you 
hold  that  it  is  unnecessary  to  have  any  ( 

Mr.  Thurber.  I  think,  so  far  as  the  present  situation  is  con- 
cerned, that  if  you  will  create  another  court  which  will  enable  speedy 
decisions  to  be  made  in  all  controversies  that  arise  between  shippers 
and  carriers,  and  3^ou  will  give  the  railroads  the  right  to  make  reason- 
able agreements  between  themselves,  subject  to  the  approval  of  the 
Interstate  Commerce  Commission 

Mr.  Adamson.   You  want  a  pooling  clause; 

Mr.  Thurher.  Yes,  sir;  because  that  is  absolutely  necessar}^  to  pre- 
vent these  unjust  discriminations.  1  formerly  was  in  favor  of  the 
prohibition  of  pooling.  I  did  all  I  could  with  the  commerce  of  this 
countiT  to  prohil)it  {)ooling,  because  we  felt  that  it  was  likely  to 
residt,  if  tlie  railroads  had  that  power,  in  exorbitant  rates  for  trans- 
portation; but  the  experience  of  twelve  years  has  shown  me  that  there 
was  no  danger  of  unjust  rates,  and  there  was  great  danger  of  unjust 
discriminations;  and  the  prevention  of  pooling,  the  making  of  agree- 
ments betw<'en  railroads  allowed  the  unscrui)ulous  element  in  railroad 
management  to  sand  bag  the  honest  element  in  railroad  management 
into  making  these  unjust  discriminations,  and  Mr.  Hxnigan  wi"ot(>  a  letter, 
which  was  subinitt<M[  here  to  (/'ongr(\><s,  in  which  he  stated  that  subject 
to  reiisonable  conirol  l)y  the  Interstate  (/onnmu'ce  Conuuission  he 
thought  such  agreements  should  b(>  allowed,  and  he  wrote  to  me  to  the 
etl'ect  that  he  agreed  with  me  in  my  conclusions  that  the  law  had 
operated  ditferently  from  what  he  thought  it  would  when  it  w^as 
enacted. 

Mr.  Bacon.  I  would  like  to  ask  one  (juestion.  whether  Mr.  Thurber 
is  not  aware  that  when  pooling  was  in  opiM'ation  very  extensively  in 
this  country  it  failed  to  prevent  disci"imination,  from  the  fact  that 
pooling  arrangements  w(U'e  temporary  and  limited  to  a  cei'tain  time, 
and  everv  railroad  was  striving  to  secure  the  advantage,  so  that  upon 
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the  renewal  of  pooling-  arrangements  it  could  acquire  a  larger  per- 
centage of  the  rate,  and  therefore  the  efforts  of  each  railroad  were 
bent  to  the  end  of  increasing  their  percentage,  so  as  to  make  a  better 
arrangement  upon  the  renewal  of  the  pooling  contract. 

Mr.  TnuRBER.  I  will  say  in  answer  to  Mr,  Bacon's  question  that 
Mr.  Albert  Fink,  one  of  the  ablest  railroad  men  in  this  country,  con- 
sidered that  it  was  impossible  to  stop  unjust  discriminations,  or  to 
minimize  them,  unless  the  railroads  had  the  right  to  enforce  their 
agreements  upon  each  other — in  other  words,  the  same  right  that  all 
other  corporations  or  other  individuals  have. 

Mr.  Bacon.  That  does  not  answer  my  question.  What  1  want  you 
to  state  is  if  you  do  not  know  that  discriminations  were  actually  made 
under  pooling  contracts,  during  their  continuance? 

Mr.  Thurber.  I  think  that  it  was  greatly  minimized.  1  do  not 
think  that  it  was  stopped  entirely. 

The  Chairman.  There  nev^er  has  been  a  time  when  a  pooling  con- 
tract could  be  enforced  in  the  courts.  They  were  ahvays  contrary  to 
the  common  law,  and  never  have  been  enforced  by  the  courts. 

Mr.  Thurber.  I  do  not  know  as  to  being  contrary  to  the  counnon 
law,  but  I  do  know  that  when  the  trunk  lines  were  upheld,  and  Mr. 
Fink  was  commissioner,  it  resulted  in  fair  rates  and  greater  stabilit}^ 
than  after  that  commission  was  pronounced  illegal. 

The  Chairman.  But  the  enforcement  of  those  contracts  was  depend- 
ent entirely  upon  the  integrity  of  the  parties  and  not  at  all  upon  fear 
of  the  operation  of  the  courts. 

Mr.  Thurber.  That  is  my  impression. 

Mr.  Bacon.  May  I  say  a  word? 

The  Chairman.  After  Mr.  Thurber  has  answered. 

Mr.  Thurber.  Certainly. 

Mr.  Bacon.  I  want  to  sa}'  that  while  they  were  subject  to  the  integ- 
rity of  the  parties  they  Avere  very  largely  observed  by  them,  but  that 
whether  or  not,  even  though  they  were  legally  binding,  the  same 
inducement  would  remain  for  a  poor  road  getting  a  larger  part  of  the 
traffic  than  its  percentage  in  order  to  get  a  higher  percentage  in  the 
next  contract,  and  I  w  ill  say  that  I  have  had  repeated  offers  of  rebates 
from  different  roads  on  traffic  that  was  comprised  in  the  pools  years  ago. 

Mr.  Thurber.  J  see  that  your  time  is  very  short  now,  Mr.  Chair- 
man, and  I  will  abbreviate  my  remarks.  It  is  this  freedom  which  has 
reduced  our  rates  in  this  country  to  one-half  those  of  other  countries, 
and  we  should"  not  put  our  railroads  in  official  clamps  which  would 
prevent  this. 

There  is  a  broad  distinction,  however,  between  rate-making  and 
preventing  unjust  discriminations.  We  need  the  Interstate  Commerce 
Commission  to  police  the  latter,  but  it  should  not  be  the  judge  of  the 
former.  I  think  that  the  rest  of  what  I  had  to  say  has  been  practically 
covered  here. 

Mr.  Adamson.  Do  you  not  think  that  the  prevention  of  discrimi- 
nation should  be  the  limit  of  Federal  interference? 

Mr.  Thurber.  Yes,  sir;  1  do. 

Mr.  Richardson.  How  would  you  enforce  tlie  power  to  prevent 
the  discrimination  ? 

Mr.  Thurber.  I  would  have  the  Interstate  Commerce  Commission 
as  a  prosecuting  bod}^  and  I  would  have  the  courts  as  judges  of  what 
w'as  just  and  what  was  unjust,  and  what  in  accordance  with  the  law. 
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Mr.  Lamar.  Are  you  acquaintod  with  the  Presidcnt'.s  views  on  this 
matter  i 

Mr.  Thurber.  I  can  not  say  that  1  am. 

Mr.  Lamar.  You  read  his  message  to  Congress? 

Mr.  TncRiiER.  Yes.  sir. 

Mr.  La-AIAR.  You  undcn-stand  from  that  that  he  recommends  that 
the  commission  shall  have  the  power,  not  exactly  for  original  rate- 
making — ratt^-making  in  general — but  that  they  may  have  the  power 
to  correct  an  unjnst  rate  and  put  the  coi'rected  rate  in  eiiect  at  once. 
sut)ject  to  the  action  of  the  courts? 

Mr.  Thurber.  Yes,  sir;  I  think  he  has  imbibed  ]\Ir.  Bacon's  views. 

Mr.  Lamar.  Yes.  You  do  not  think,  then,  that  he  is  safe  and  sound 
on  that? 

Mr.  Thurber.  I  think  that  he  is  one  of  the  most  honest  and  well- 
meaning  men  in  the  world,  but  he  is  just  as  liable  to  be  mistaken  as 
anybody  else,  and  just  as  liable  to  error,  because  of  not  knowing  about 
the  subject  imder  consideration. 

Mr.  Stevens.  I  think  the  committee  would  like  to  have  you  and 
your  association  identitied,  and  I  would  like  to  know  if  you  are  the 
same  person  and  if  the  United  States  Export  Association  is  the  same 
body,  which  received  funds  from  Gen.  Leonard  Wood  when  he  was 
governor-general  of  Cuba,  and  from  Mr.  Havemej^er,  of  the  sugar 
trust,  on  this  so-called  reciprocity  treaty? 

Mr.  Thurber.  The  bureau  did  receive  money  for  the  purpose  of 
endeavoring  to  get  a  reciprocity  treaty  between  Cuba  and  the  United 
States. 

Mr.  Stevens.  What  I  wanted  to  know  is  whether  you  are  the  same 
person  as  the  Mr.  Thurber  who  was  then  connected  with  that? 

Mr.  Thurber.  I  am. 

Mr.  Stevens.  And  whether  this  association  is  the  same  association 
as  endeavored  to  get  funds  from  General  Wood  and  Mr.  Havemeyer? 

Mr.  Thurber.  It  is;  yes,  sir. 

Mr.  Bacon.  I  would  like  to  ask  one  question,  and  that  is,  in  view  of 
the  fact  that  you  have  appeared  at  several  of  the  commercial  conven- 
tions in  opi)osition  to  this  legislation — I  wish  to  make  this  inquiry  for 
the  information  of  the  committee  — whether  you  have  recei\'ed,  are 
receiving,  or  expect  to  receive  compensation  from  any  of  the  corpora- 
tions for  that  service? 

Mr.  Thurber.  No,  sir;  1  do  not. 

Mr.  Bacon.  That  is  all. 

Mr.  Townsend.  Is  this  gentleman  going  to  l)e  here  after  to-day  ? 

The  Chairman.  Do  you  desire  to  ask  him  any  questions^ 

Mr.  Townsend.  Yes,  I  want  to,  ver}'  much. 

The  Chairman.  Mr.  Thurber,  can  you  appear  l)efore  th(>  committee 
on  Friday? 

Mr.  Thurbei!.    I  can  if  it  is  desired. 

The  Chairman.   1  wish  you  would. 

Thennipon  the  conunittee  adjourned  until  to-morrow,  Thursday,  at 
10.30  o'clock  a.  m. 

Mr.  Chairman.  I  wish  to  coriect  my  statement  of  Wednesday,  to 
which  you  called  my  attention,  in  regard  to  the  matter  of  stating  that 
the  Hon.  John  IL  Keagan  was  "the  father"  of  the  present  interstate- 
commerce  bill.  Ml'.  Keagan  was  perhaps  the  most  prominent  advocate 
of  legislation  i'or  th(>,  regulation  of  railwavs  at   that  time,  in  which  1 
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supported  him;  ))ut  3'ou  are  correct  in  stilting  that  he  was  not  the 
author  of  the  present  interstate-commerce  law,  and  I  think  that  l)oth 
Mr.  Reagan  and  myself  at  that  time  were  very  much  in  the  position 
of  Mr.  Bacon  at  the  present  time,  namely,  that  we  felt  something 
ought  to  ])e  done,  but  we  were  not  exactly  sure  as  to  how  it  should  he 
done  and  to  what  extent  it  should  be  done. 

I  would  ask  that  the  words  ""its  father''  be  omitted  from  the  tirst 
page  of  m}-  statement  submitted  to  your  committee  on  Wednesday 
(see  cop3'  herewith).  I  also  wish  to  answer  more  fully  one  of  the 
questions  which  was  asked  me  on  Wednesda}'. 

Mr.  Stevens,  of  your  committee,  just  at  the  close  of  the  hearing- 
asked  me  whether  I  was  the  Thurber  who  was  connected  with  the 
agitation  for  the  Cuban  reciprocity  treaty,  and  as  this  nm^  have  a 
bearing  on  Mr.  Stevens's  (and  possibly  others)  opinion  of  my  view  of 
the  bill  now  under  consideration,  I  wish  to  answer  his  question  more 
fuU^^than  is  possible  by  yes  or  no,  viz:  The  Cuban  chambers  of  com- 
merce sent  a  committee  here  to  try  and  get  a  reciprocity  treaty  which 
would  admit  their  products  into  the  United  States  and  our  products 
into  Cuba. 

They  came  to  me  as  president  of  the  United  States  Export  Associa- 
tion for  advice  and  help.  I  told  them  to  put  the  facts  before  the 
American  people  and  1  thought  thev  could  get  it.  They  didn't  know 
how  to  do  it  and  hadn't  means  to  clo  it,  yet  they  were  pacing  to  the 
United  States  insular  government  a  million  and  a  quarter  dollars  a 
month  in  duties  on  imports  into  Cuba,  v^hich  was  being  expended  for 
police,  sanitation,  education,  etc.  I  told  them  that  if  they  could  get 
an  intinitesimal  part  of  this  appropriated  for  publicity,  it  would  help 
Cuba  and  help  American  producers.  Through  (ireneral  Wood  they 
got  about  one-tenth  of  1  per  cent  of  a  single  3'ear's  duties,  or  $12,500. 
appropriated  for  that  purpose.  Then  they  couldn't  get  any  more  and 
were  short,  and  I  got  Mr.  Haveme^-er  to  contribute  $2,5(}0  more  for 
this  purpose.  This  money  was  expended  in  printing,  postage,  and 
clerk  hire, 

I  told  the  whole  story  to  the  Senate  Conmiittee  on  Cuban  Affairs, 
and  the  beet-sugar  interests,  which  were  opposing  the  treaty,  sought 
to  make  it  appear  that  something  improper  had  been  done. 

If  it  is  wrong  to  try  and  widen  our  markets  for  all  American  prod- 
ucts, I  was  wrong  in  doing  so.  If  it  was  conuuendalde,  I  am  entitled 
to  credit.  At  an}'  rate,  I  did  what  I  thought  was  right  for  the  greatest 
good  of  the  greatest  number,  and  those  who  know  me  will  testifv  that 
I  alwa3's  do  this;  arid  that  is  my  position  on  the  bill  under  considera- 
tion, which  I  believe  in  its  present  form  would  be  against  the  interest 
of  the  producers  and  shippers  of  the  United  States. 


Thursday,  Jamumj  12^  1905. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in 
the  chair. 

Mr.  Davey.  I  desire  to  move  that  the  hearings  in  regard  to  all  the 
bills  relating  to  the  increase  of  the  power  of  the  Interstate  Commerce 
Conmiission  be  considered  as  closed  January  ii3,  and  that  the  committee 
proceed  to  consider  on  Januarv  2-1:  the  different  bills  before  them. 
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The  Chairman.  That  is  inopportune  now.  It  would  be  proper  to 
consider  a  matter  of  that  kind  in  exe.cutive  session.  Later  on  we  will 
take  that  up. 

Mr.  Spencer,  will  you  pi'Ov-ecd,  if  you  pleas(\ 

STATEMENT    OF    MR.    SAMUEL    SPENCER,   PRESIDENT    OF    THE 
SOUTHERN  RAILWAY  COMPANY. 

Mr.  Chairman  and  gentlemen,  before  going-  into  the  matter  before 
us,  I  may  sa}'  that  it  is  not  my  pur|)ose  to  discuss  tlu^  subject  in  its 
entirety  because  it  would  be  impossible  within  the  limit  of  time  that  is 
now  before  us. 

J  am  here  representing,  of  course,  among  others,  the  Southern  Rail- 
way Company,  of  which  I  am  the  executive;  but  not  that  company 
alone.  As  may  not  be  known  to  the  members  of  the  committee,  dur- 
ing the  winter  I  am  resident  in  Washington,  where  our  chief  operating 
ofhces  are,  and,  growing  out  of  that  fact,  several  of  the  other  raili'oads 
of  the  United  States,  with  some  of  which  I  am  connected,  have  asked 
me,  after  consultation,  to  do  what  I  now  propose.  Therefore  it  is  not 
one  railroad's  representation  that  1  propose  to  make,  nor  is  it  the  par- 
ticular claim  of  an\'  railroad  or  group  of  railroads.  I  have  preferred, 
so  far  as  I  have  anything  to  say  to  the  committee,  to  put  it  upon  the 
ground  of  a  broad,  open,  and,  J  hope,  a  fair  discussion  of  the  princi- 
ples involved  in  the  question  which  the  conmiittee  is  considering. 

To  the  present  status  we  need  devote  very  little  attention.  The 
Commission  has  had  eighteen  years  of  service  and  experience.  It  is  a 
well-known  fact  that  important  results  have  been  accomplislied  withiu 
that  time  through  the  law  and  b}-  the  Commission,  and  I  want  to 
emphasize  the  fact  that  that  condition  is  recognized  by  the  railway 
companies.  The  great,  the  ver^^  great,  abuses  and  irregularities  at 
which  the  act  was  originally  aimed  have  largely  been  eliminated.  The 
rebate,  the  secret  contract,  the  discriminatory  devices  of  various  kinds 
were  the  rule  instead  of  the  exception  in  those  days.  Now  the  reverse 
is  the  case. 

The  Commission  itself  bears  testimony  that  rates  are  substantiall}' 
maintained.  The  law  has  been  strengthened  from  time  to  time  in  order 
to  enable  the  Commission  and  the  courts  to  proceed  more  promptly, 
more  efficiently,  by  more  direct  methods,  to  deal  with  these  questions, 
and  there  is  a  large  power  now  lodged  in  the  hands  of  the  Conunission 
for  the  remedy  of  those  offenses  w^hich  are  regarded  as  the  worst,  and 
which  were  .so  prevalent,  and  which  led  logically  to  the  numerous  com- 
plaints which  were  then  made  before  t\u)  ^Jongres.s  or  l)efore  the  public 
oi-  before  the  Commission. 

I  want  to  say  emphatically,  for  a  ver}-  large  ])roporti()n  of  the  rail- 
i'oads of  this  country  — a  very  much  larger  proportion  than  1  have  any 
direct  right  to  speak  for,  but  I  .say  it  unhesitatingly — that  there  is  no 
ditlerence  of  opinion  between  the  railroads,  the  countiy,  the  Congress, 
and  the  President  on  the  subject  that  re))ates  are  wrong;  that  they  must 
be  sto[)ped;  that  secret  and  discriminsitory  devices  of  all  kinds  must. 
jiWQt  with  tiie  same  fate,  and,  to  use  the  I'resident's  own  expression: 
"The  liighways  of  transportation  nuist  ))e  kept  open  to  all  upon  equal 
terms."'  On  that  basis  the  railway  companies  are  ready  and  anxious 
to  aid  and  coopei"ate. 

I  might  add.  while  1  would  not  suggest,  and  do  not  think  that  any 
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additional  legislation  is  required  to  strengthen  tlie  hands  of  the  Com- 
mission in  order  to  proceed  against  that  particular  class  of  abuses, 
that  if  such  legislation  does  appear  to  the  country,  to  3'our  committee, 
and  to  Congress  to  be  necessary  the  railways  will  certainly  stand — and 
I  have  no  hesitation  in  saying  so — in  a  position  of  cooperation  and  aid 
toward  that  end.  That  particular  phase  of  regulation  of  railways  has 
already  been  pronounced  by  the  Commission  as  fully  covered  b}- 
existing  statutes.  It  becomes  a  question  of  the  enforcement  of  the 
law. 

The  question  before  you,  however,  as  I  understand  it.  is  not  of  that 
character,  and  1  have  alluded  to  it  merely  to  emphasize  the  views  which 
I  have  expressed  on  behalf  of  the  railways,  and  for  a  reason  which  will 
come  later  in  what  I  ma}'  have  to  say  in  connection  with  the  proposi- 
tion which  is  before  3'ou  to  give  the  Connnission  power  to  name  a  rate, 
after  hearing  and  complaint,  which  it  has  been  claimed  will  be  a  means 
of  stopping  rebates  and  irregularities.  That  I  have  no  hesitation  in 
denying,  and  I  will  treat  it  further  as  we  go  into  that  branch  of  the 
subject. 

Now,  in  a  general  way,  first,  is  there  a  necessity'  for  such  legislation? 
Let  us  review  the  situation  as  it  has  developed  for  the  last  eighteen 
years.  Without  burdening  you  with  figui-es  or  occupying  your  time 
with  ela])orate  statements,  summed  up,  that  situation  is  this:  About 
90  per  cent  of  all  the  claims  or  questions  of  various  kinds  which  have 
been  presented  to  the  Commission  during  that  period  have  been 
adjusted  without  even  formal  hearings  and  decisions  upon  the  part  of 
the  Commission,  That  certainly  does  not  indicate  either  a  defiant  or 
a  noncooperati\e  position  upon  the  part  of  the  carriers  of  this  country. 
Of  the  remaining  10  per  cent,  scarcely  2  per  cent  have  ])een  the  sub- 
ject of  litigation.  That  is  to  say,  90  per  cent  have  been  disposed  of 
without  formal  hearings  or  decisions  upon  the  part  of  the  Commission; 
10  per  cent  have  been  the  subject  of  formal  hearings  and  decisions 
upon  the  part  of  the  Commission,  and  less  than  one-fifth  out  of  that 
10  per  cent — namely,  2  per  cent  of  the  total — have  been  the  subject  of 
litigation  under  the  decisions  of  the  Commission  growing  out  of  mat- 
ters covered  by  the  interstate  commerce  act.  That  is  for  the  period 
of  eighteen  3'ears. 

Reducing  the  suits  to  figures,  there  have  been  within  that  period  but 
43  suits  out  of  194  cases  which  were  decided  against  the  railroads. 
The  railroads  acquiesced  in  four-fifths  of  those  formal  decisions,  cover- 
ing only  10  per  cent  of  the  total  which  were  made  by  the  Commission. 

The  litigation  was  upon  43  cases.  ^  Those  cases  grew  out  of  various 
questions,  but,  as  we  are  discussing  the  question  of  rates,  1  ma}^  say 
that  out  of  the  43  which  went  to  litigation  25  related  to  rates.  In 
22  out  of  the  25  the  decision  of  the  Commission  was  reversed  b}'^  the 
courts.  One  case  out  of  the  25  was  affirmed  absolutely  by  the  courts, 
and  two  Avere  partially  confirmed  and  partiallv  reversed. 

Now,  looking  at  general  results.  I  ask  what  condition  of  afi^'airs  does 
this  indicate  in  respect  to  the  multitudinous  rates  over  this  conntr}"  for 
eighteen  years,  with  now  210,000  miles  of  railroad,  and  at  the  begin- 
ning of  that  period  135,000  miles  of  railroad,  covering  a  country  from 
the  Atlantic  to  the  Pacific  and  from  the  Lakes  to  the  Gulf.  Does  the 
fact  that  a  total  of  43  cases  of  litigation  have  arisen,  and  that  25  cases 
have  arisen  with  respect  to  rates,  indicate  that  there  is  a  necessity  for 
legislation  in  respect  to  the  regulation  of  those  rates,  when  90  per 
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cent,  if  you  will  allow  nie  to  rcpciit,  of  all  the  (juestion.s  that  have 
arisen  have  been  disposed  of  without  even  a  hearing-  by  the  Commis- 
sion, and  four-fifths  of  those  on  which  they  have  rendered  a  decision 
have  not  required  litig'ation  in  the  judgment  of  either  the  railroads  or 
the  Conniiission.  and  the  remaining  one-tifth  of  10  per  cent,  namely  2 
per  cent  of  the  total  complaints,  have  gone  to  litigation? 

I  shall  not  comment  further  upon  the  fact  of  how  successful  that 
litigation  was,  because  it  might  have  various  causes.  Certainly  I  do 
not  mean  to  suggest  to  this  conmiittee  any  cause  which  is  disrespect- 
ful or  derogatory  to  that  (Commission.  The  Conuuission  in  its  per- 
sonality is  certainly  entitled  to  the  respect  of  this  countr}'  and 
ourselves.  In  its  legal  position  as  a  tribunal  of  this  country  it  has, 
and  is  entitled  to  the  respect,  cooperation,  and  aid  -of  the  railway 
interests  in  the  carrying  out  of  those  purposes  for  which  it  was  ap- 
pointed, and  those  purposes  were  very  important  and  the  results  have 
been  very  large. 

I  will  come  now  specitically  to  the  bills  which  are  now  before  you, 
or,  rather,  to  the  bill,  because  I  shall  address  myself  only  to  one,  namely, 
the  Cooper  bill,  which  is  before  you;  and  1  shall  not  undertake  in  this 
limited  time  to  discuss  more  than  one  phase  of  that,  namely,  the 
power  which  it  proposes  to  confer  upon  the  Commission,  after  hearing- 
and  complaint,  and  the  decision  upon  its  part  that  an  existing  rate  is 
unreasonable,  to  substitute  a  rate  therefor,  to  put  it  into  effect  at  a 
fixed  time,  and  the  provision  that  it  shall  remain  in  effect  thereafter, 
subject  only,  on  the  one  hand,  to  change  by  the  Commission  in  future, 
in  the  exercise  of  similar  power,  or,  upon  the  other  hand,  of  appeal  to 
the  I'nited  States  courts  upon  the  part  of  the  railways,  to  set  that  rate 
aside;  the  rate,  however,  remaining  in  eti'ect  pending  such  appeal  to 
the  coui'ts. 

Various  adv^antages  and  reasons  have  been  assigned  for  the  passage 
of  such  an  act  conferring-  such  powers.  The}"  are,  lirst,  that  it  would 
be  merely  restoring  a  power  which  the  Commission  substantially  for 
ten  years  has  exercised.  That  has  been  repeatedly  stated,  officially 
and  unofficially,  directly  and  indirectly,  and  probably  as  often  contra- 
dicted. Exactly  what  is  meant  by  the  denial  I  hope  to  make  clearer  to 
you.  What  is  meant,  exactly,  by  the  assertion  tlmt  they  did  exercise 
such  power,  1  nuist  confess  that  1  am  at  a  loss  to  undei'stand.  Cer- 
tainly in  the  very  tirst  report  to  the  Interstate  Commerce  Commission 
the  chairman  of  the  Commission  distinctly  stated  in  words  that  the 
Conuuission  had  no  such  power.  It  was  reiterated  by  Commissioner 
Schoonmaker,  and  the  citations  which  have  been  made  as  to  the  specific 
cases  in  which  they  exercised  that  power,  I  nuist  be  pai'doned  for  say- 
ing, do  not  cover  the  case.  There  is  abundant  pi'oof  of  record,  to 
which  I  can  refer  you  (but  for  the  time  I  shall  not  do  it,  simply  leaving- 
it  with  you,  if  you  divsire),  that  it  was  claimed  and  asserted,  not  only  by 
memt)ers  of  the  Conuuission  itself,  but  l)y  lawyers,  counsel  for  the 
railways,  counsel  for  others,  that  the  law  did  not  give  any  such  power 
to  the  Conuuission.  When  the  question  came  to  be  reviewed  by  the 
courts,  the  courts  were  emphatic  in  stating  that  the  power  was  never 
there.  It  is  possibly  useless  for  me  to  elaborate  that  any  further. 
The  authorities  are  there,  and  they  can  be  given  at  any  moment  that 
you  want  them. 

I  come  now  to  what  I  considei-  th(>  only  possible^  basis  which  could 
be  made  foi'  the  claim  that  the  Commission  once,  and  for  ten  years, 
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substantial!}^  exercised  that  power,  namely,  the  cases  which  it  decided 
during  that  period  which  did  affect  rates  and  did  result  in  several 
cases  in  their  being-  changed  as  directed  by  the  Commission.  I  can 
cite  .you  a  case,  or  numerous  cases,  since  1897,  where  precisel}^  the 
same  thing  has  happened.  The  exercise  of  it  at  that  time,  or  what  is 
called  the  exercise  of  it  at  that  time,  was  simply  this:  That  the  Com- 
mission took  up  those  cases,  investigated  them,  rendered  a  decision, 
and  that  decision  in  many  cases  was  acquiesced  in.  The  railroads  did 
not  contest  the  case.  There  is  authority  in  the  utterances  of  Judge 
(afterwards  Justice)  Jackson  to  the  effect  that  in  that  respect  the  Com- 
mission occupied  the  position  of  a  general  referee  for  all  the  circuit 
courts  of  the  United  States  in  respect  to  such  cases.  Now,  we  all 
know,  whether  lawyers  or  not,  that  the  decision  of  a  referee  fre- 
quently decides  the  case;  that  is,  it  is  acquiesced  in  without  further 
litigation.  That  is  the  history  of  those  cases  in  which  it  has  been 
claimed  the  Connuission  exercised  the  power  of  making  rates. 

The  record  of  the  last  ffve  years  will  show  that  there  are  numerous 
similar  cases.  In  1897  the  decision  was  finally  reached  by  the  courts 
which  it  was  claimed  cut  off  a  power  of  the  Commission  which  it  pre- 
viously had.  The  reason  that  it  arose  was  that  the  Commission  under- 
took to  name  and  to  put  into  effect  what  it  regarded  as  reasonable 
rates  in  contradistinction  to  what  it  claimed  were  unreasonable  rates 
as  fixed  bv  the  carriers,  and  it  reached  that  famous  case,  the  Maximum 
rate  case,  one  of  such  magnitude  and  such  importance  that  in  mere 
self -preservation  the  numerous  railroads  against  which  it  was  aimed — 
for  it  Avas  not  one — had  no  alternative  but  to  test  that  cpiestion.  What 
the  result  of  that  test  was  we  all  know.  It  was  not  a  cutting  off'  from 
the  Commission  of  any  power  w^hich  it  had  previously  possessed.  It 
was  simply  invoking  the  powers  of  the  courts  to  prevent  the  exercise 
of  what  would  have  been  a  very  disastrous  action  upon  the  part  of  the 
Commission  under  a  power  which  it  never  possessed. 

It  has  also  ))een  claimed — it  is  difficult  to  conceive  that  it  is  serious — 
that  this  power  would  be  a  weapon  in  the  hands  of  the  Commission  to 
prevent  rebates.  This  is  what  1  alluded  to  at  the  beginning.  A  very 
few  words  should  dispose  of  it.  A  rate  fixed  by  the  Commission  can 
be  rebated  and  evaded  as  easily  as  any  other.  Therefore  it  would  not 
put  a  stop  to  that. 

The  claim  has  been  made,  I  believe  not  officially,  that  with  that 
power  in  the  hands  of  the  Commission  it  would  act  as  a  deterrent  in 
the  matter  of  secret  rebating  or  other  devices  for  evading  the  tariff 
rates.  That  could  scarcely  be  considered  a  serious  claim.  If  it  should 
answer  as  such  a  weapon,  the  effect  of  the  use  of  that  weapon  would 
simply  be  to  punish  not  the  guilty  party  who  evaded  the  rate,  because 
he  was  already  accepting  less,  but  to  punish  every  innocent  party  that 
had  obeyed  tlie  law  and  hot  evaded  the  rate;  that  is  to  say,  if  because 
there  was  to  be  a  rebate  the  Commission  might  put  all  rates  down  to 
certain  figures  those  who  had  not  put  the  rates  down  would  be  the  suf- 
ferers, because  the  party  that  had  put  the  rate  down,  as  I  say,  had 
already  been  accepting  the  lower  rate,  and  therefore  would  suffer  no 
punishment  under  the  use  of  this  particular  weapon.  Therefore  it 
would  be  a  weapon  to  punish  the  innocent  and  not  to  punish  the  guilt}". 
If  it  is  not  to  be  used,  it  ought  not  to  exist  at  all  for  that  purpose. 

Probably  the  most  important  claim  in  the  whole  situation  is  that 
such  a  power  would  enable  the  Commission  to  prevent  discriminations 
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between  localities.  It  is  needless  for  me  to  say  to  this  committee  that 
the  matter  of  adjustinu- rates  between  difi'erent  localities — commercial, 
manufacturino".  mining-,  and  agricultural—  is  an  extremely  intricate  and 
ditiicult  (|uestion  in  any  section  of  the  country.  It  has  been  found 
exceedingly  ditiicult  within  the  State  borders  where  such  questions 
have  arisen.  To  apply  it  to  the  whole  United  States  of  course  broad- 
ens it  out  enormously.  It  is  a  question  of  deciding-  between  ports, 
deciding  between  distributing  centers  and  jobl)ing-  centers,  })etween 
manufacturing-  centers,  between  mining  centers,  between  agricultural 
and  forest  regions. 

It  is  impossilde  to  say,  it  is  impossil)le  even  to  estimate  the  enormous 
variety  of  (juestions  that  must  arise  in  that  connection,  and  thei-efore 
the  question  presents  itself  as  to  what  is  the  best  wa}'  to  deal  with  it. 
The  rates  of  this  country — the  relative  rates,  I  mean,  and  I  am  speak- 
ing of  relative  rates  alone — have  already  been  adjusted  in  a  certain 
sense.  That  adjustment  is  the  result  of  long  experience,  long  and 
sometimes  bitter  competition,  not  only  between  the  carriers  themselves, 
but  between  communities,  because  the  carrier  is  invariably  appealed  to 
if  one  connnunity  feels  that  it  can  not  put  its  product,  whatever  it  maj' 
be,  into  sonie  distant  market  which  it  thinks  it  ought  to  reach.  It  is 
not  alone  a  question  of  carriers'  rates.  It  is  a  question  of  prices.  It 
is  a  question  of  quality  of  goods.  It  is  a  question  of  every  item  that 
enters  into  the  problem  as  to  whether  a  given  article  can  be  marketed 
at  a  given  place  or  not.  To  argue  that  would  l)e  endless.  But  the 
result  is  that  it  has  settled  down  to  a  measurable,  fixed  condition  of 
affairs.  It  can  never  be  absolutely  tixed,  because  the  affairs  of  com- 
merce fluctuate  always  to  an  extent  that  prevents  absolute  stalnlity. 
If  absolute  sta1)ilitv  should  exist  there  would  be  absolute  stagnation  in 
commerce. 

Let  us  see  what  the  result  of  this  question  of  discriminations 
between  localities  has  been  for  eighteen  years  since  the  passage  of  the 
interstate-commerce  act.  The  facts,  as  recorded  in  the  Interstate 
Commerce  Commission's  reports  and  the  experience  of  the  Commis- 
sion, are  these,  and  this  comes  from  the  Commission.  I  have  stated 
what  all  of  the  litigation  was,  namely,  that  there  were  43  cases  of  all 
kinds  of  litigation  in  eighteen  years;  there  were  25  cases  of  litigation 
on  rates.  For  the  ten  years  prior  to  1901  the  Commission  sustained 
31  cases  of  discriminations  between  localities.  (See  Senate  Doc.  319.) 
I  use  the  ten  years  prior  to  1900  because  they  happen  to  have  been 
grouped  by  the  Conmiission  itself.  This  shows  only  an  average  of  3 
cases  per  annum,  and  of  these  31  cases  only  1  case  of  discrimination 
l)etween  localities  was  sustained  by  the  courts. 

Now,  admitting— ^and  that  is  all  J  propose  to  argue  before  you  gen- 
tlemen—admitting that  th(^  adjustment  of  rates  between  localities 
involving  over  200,000  miles  of  railroad  and  45  States  is  intricate, 
enormous— so  enormous  as  to  be  scarcely  within  the  range  of  contem- 
plation of  any  statement  that  could  be  made  about  it — if  that  is  the 
case,  does  the  result  of  31  cases  going  into  coui't  in  ten  years  indicate 
that  there  is  a  necessity  for  giving  to  another  authority  than  that 
which  now  has  it  the  power  to  name  the  rates  ln'tween  those  localities^ 

There  is  a  feature  of  that  which  is  the  C'()mmission"'s  affair,  of 
course,  and  not  ours,  but  the  Conunission  would  be  overwhelmed 
with  applications  for  relief  from  dis(!rimination.  1  thijdc  the  town 
or  the  district  or  the  section  in  this  country  of  any  importance  which 
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does  not  feel  in  .some  form  or  other  that  it  is  discriminated  against  is 
very  rare. 

The  adjustment  between  those  localities  is  made  bj-  competition 
between  railroads,  some  of  which  reach  one  locality  and  some  another, 
and  a  decision  is  obliged  to  be  reached  from  a  commercial  standpoint. 
It  might  be  entirely  different  if  all  of  these  communities,  or  all  these 
centers  of  industr}-  of  whatever  character,  were  reached  by  all  the 
railroads.  It  would  then  be  entirely  a  different  question.  But  the 
adjustment,  such  as  it  is,  that  now  exists  grows  out  of  the  fact  of  the 
earnest  purpose  of  a  railroad  which  reaches  a  given  point  to  see  that 
that  point  is  protected  and  its  products  distributed  against  another 
point  which  it  does  not  reach  and  into  the  markets  of  which  it  w'ants 
to  put  its  products.  That  is  the  adjustment  of  competition,  and  it  is 
not  competition  alone  of  the  carriers,  as  I  have  already  stated.  It  is 
the  competition  of  commercial  conununities  as  well,  and  to  undertake 
to  adjust  that  solelv  with  reference  to  the  carriers  will  be  to  cover  only 
one  portion  of  that  very  complex  and  important  subject. 

The  next  point  that  has  been  made  is  that  this  legislation  is  neces- 
sary' to  prevent  the  making  and  the  continuance  of  unreasonable  rates, 
or  rates  unreasonable  and  unjust  within  themselves.  Going  back  for 
a  moment  to  the  result  of  the  experience  of  the  Interstate  Commerce 
Commission  in  its  own  decisions,  and  what  has  transpired  where  its 
decisions  have  been  appealed  to  the  courts  for  eighteen  years,  there 
has  not  been  one  single  case  of  unjust  and  unreasonable  rates — unjust 
and  unreasonable  per  se — sustained  by  the  courts  of  this  country;  not 
a  single  one.  The  chairman  of  the  Interstate  Commerce  Commission 
himself  has  borne  testimony  to  the  fact  that  unjust  and  unreasonable 
rates  per  se  have  become  obsolete;  that  they  do  not  exist.  Of  course, 
I  mean  do  not  exist  substantial!}";  I  am  not  denying  that  they  are  pos- 
sible. But  if  the}'  are  possible,  they  are  condemned  by  the  existing 
law.  They  were  condemned  by  the  common  law  before  the  existing 
law  was  passed.  Since  the  passage  of  the  law  in  1887  the  power  of 
the  Commission  has  been  materially  increased  by  amendments  to  it. 
Finally,  by  the  P^lkins  Act  of  1903,  they  have  been  given  what  might 
be  called  almost  summary  powers,  as  complete  and  prompt  and  drastic 
as  it  is  possible  to  give  in  respect  to  any  offense  against  the  law  in  any 
country  where  trial  must  precede  conviction. 

If  there  are  unjust  and  unreasonable  rates  in  existence,  the  remedy 
is  at  hand.  We  have  seen  that  of  the  cases  which  have  gone  to  the 
courts  not  one  single  charge  of  unjust  and  unreasonable  rates  per  se 
has  been  sustained.  Now  I  ask,  gentlemen,  if  it  is  fair  to  the  railroad 
interests,  under  those  conditions,  thnt  the  irreparable  injury  shall  be 
inflicted  upon  the  railroads  of  having  that  rate  take  effect  on  the  find- 
ings of  the  Commission?  If  there  had  been  numerous  cases  where 
rates  had  been  adjudged  unjust  and  unreasonable,  and  they  had  been 
found  to  l)e  so.  and  the  penalty  of  reducing  them  had  been  infficted 
after  long  delays,  and  therefore  an  injustice  had  been  done  to  others, 
the  case  might  wear  a  very  different  aspect.  But  precisely  the  oppo- 
site is  true.  On  trial  they  have  not  been  sustained;  and  from  that  I 
think  it  is  perfectly  fair  to  argue  and  to  answer  that  the  necessity  does 
not  exist  for  taking  out  of  the  hands  (even  after  hearing  a  complaint) 
of  the  railroad  companies  the  making  of  those  rates  which,  to  a  very 
large  extent — not  entirely,  of  course — are  the  subject  of  competition 
between  carriers  and  competition  between  communities. 
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III  this  connect'u)!!  in  your  coiuinittee  room  several  weeks  ago  I 
heard  in  person  the  statement  made  that  this  reason  for  the  passage 
of  this  act  was  a  potent  one,  namely,  becanse  rates  were  unreasonable, 
they  were  being  rais(>d  cxtoi'tionately ;  and  as  alleged  })r()of  of  that 
the  figures  given  in  Senate  Document  No.  "257  were  placed  before  you, 
the  figures  being  these,  that  the  average  rates  per  ton  per  mile  on  all 
the  railroads  in  the  Tnited  States  for  th<»  year  ending  fFune  80,  1903, 
were  thirty-nine  thousandths  of  1  cent  per  ton  per  mile  .higher  than 
they  were  in  1899,  four  years  previous.  There  is  no  denying  that 
fact  as  stated  in  the  Interstate  Commerce  (Jommission's  report.  It  is 
probably  proper  to  state,  though,  in  passing,  that  the  resolution  which 
called, for  that  information  from  the  Interstate  Commerce  Commission 
requested  a  statement  of  the  rates  and  of  the  effect  oti  gross  receipts 
and  net  of  the  railroads.     The  answer 

Mr.  Manx.  I  think  you  said  thirty-nine  thousandths'^ 

Mr.  Spencei^v.  Thirty-nine  thousandths. 

Mr.  MA^'\.  It  should  l)e  thirty-three  thousandths,  if  you  will  par- 
don me. 

Mr.  Spencer.  1  beg  pardon,  then;  I  am  mistaken.  1  had  that 
impression.  I  am  speaking  from  memor3\  and  my  notes  had  it  thirt}^- 
nine  thousandths. 

Mr.  Manx.  Well,  I  have  a  memorandum  taken  from  the  report  of 
the  Commission  itself. 

Mr.  Spexcer.  I  beg  pardon.  I  am  very  much  obliged.  That  evei\ 
makes  it  less.     But  at  all  events  it  does  figure  out  ii?155, 000,000 

jSIr.  Maxx.  That  is  right,  on  my  basis. 

Mr.-  Spexcek.  Yes,  sir;  I  accept  the  correction  with  pleasure. 

The  fact  is  that  the  net  results  for  that  year  were  relativel}"  smaller. 
It  is  welt  known  that  during  that  period  there  was  almost  a  constant 
rise  in  the  cost  of  material  and  labor  in  this  country',  so  that  the  net 
results  to  the  railroad  companies  were  less  in  1903  than  in  1899;  and  it 
is  an  easy  calculation  to  make  that  the  railway  companies  paid  out 
more  to  haul  a  ton  of  freight  1  mile  the  last-mentioned  year  than  they 
did  in  the  first-named  year,  and  that  the  mone}"  that  they  got  would 
not  go  as  far  in  purchasing  power  as  the  dollar  of  1S99.  But  apart 
from  that,  we  all  know  that  the  fluctuation  of  rates  per  ton  per  mile 
has,  taking  the  average,  gone  steadil}^  down.  It  happens  in  this  par- 
ticular resolution,  whether  by  chance  or  otherwise  I  shall  not  under- 
take to  say,  that  the  lowest  average  rate  for  any  year  in  the  history  of 
this  country  was  taken,  namely,  1899.  From  the  formation  of  the 
Interstate  Commerce  Commission,  or  going  back  of  that,  if  you  please, 
until  1899,  that  rate  w^ent  down  steadily,  and  in  the  annual  report  of 
that  vei'v  year — 1903 — the  Interstate  Connnerce  Commission  took 
occasion  itself  to  say  that  if,  in  meeting  conmiercial  depression,  the 
railway  i-ates  weie  put  down  during  such  a  period,  it  was  nothing  but 
fair  that  on  a  retui-n  of  prosperity  they  should  go  up. 

The  Chaip.max.  Mr.  Spencer,  the  hour  has  arrived  when,  undin-  the 
rules  of  the  House,  this  committee  must  adjourn.  Will  you  continue 
your  remarks  in  the  morning^  I  think  we  have  another  order  for 
to-morrow,  but  we  have  time  enough  to  let  you  conclude. 

Mr.  Spexcei{.  At  your  pleasure,  sir. 

Mr.  Davey.  May  I  ask  for  an  (executive  session  to-morrow  for  the 
purpose  of  considering  the  motion  which  I  offered^ 
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The  Chairman.  Very  well.     The  committee  will  be  in  recess  until 
to-morrow  morning  at  10.30  o'clock. 

(Thereupon,  at  11.55  o'clock  a.  m.,  the  committee  adjourned  until 
to-morrow.  January  18,  19<>5,  at  10.30  o'clock  a.  m.) 


Thursday,  Junaanj  l-J,  1906. 
The  conunittee  met  at  10.30  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in 
the  chair. 

STATEMENT    OF    SAMUEL    SPENCER,    ESQ..    PRESIDENT    OF    THE 
SOUTHERN  RAILWAY  COMPANY  -Continued. 

The  Chairman.  Proceed,  Mr.  Spencer. 

Mr.  Spexcer.  Mr.  Chairman  and  gentlemen:  At  the  point  of  inter- 
ruption 3'esterday  I  was  in  the  midst  of  the  discussion  of  that  state- 
ment or  argument  which  had  been  presented  to  the  committee  in  respect 
to  the  increase  of  approximately  $155,000,000  in  1903  as  compared  with 
what  the  revenue  would  have  l)een  on  the  same  tonnage  at  the  aver- 
age rates  which  applied  in  1899,  the  statement  that  that  increase  had 
taken  place  having  been  used  as  an  argument  that  rates  were  rising 
in  this  countiw  and  were  becoming  unjust,  unreasonable,  and  extor- 
tionate. Mr.  Mann  will  pardon  my  repetition,  because  this  has  a  par- 
ticular })earing  upon  the  difference  of  rates  between  1899  and  1903, 
upon  which  ditference  the  computations  were  made  in  respect  to  the 
tonnage  of  1903  in  order  to  produce  the  1155,000,000. 

I  think  Mr.  Mann,  on  examining  the  question,  Avill  tinil  that  the 
average  rate  between  those  two  years  was  thirty-nine  thousandths  of 
1  per  cent  instead  of  thirty-three  thousandths  of  1  per  cent.  I  should 
be  delighted  to  accept  the  ditference.  or  the  correction  made  by  Mr. 
Mann,  because  it  would  add  force  to  what  I  have  to  say. 

Mr.  Mann.  1  understand 

Mr.  Spencer.  But  I  think  Mr.  ^lann  was  using  the  figures  of  1899 
and  1902,  and  I  was  using  the  figures  of  1899  and  1903.     Am  I  rights 

Mr.  Mann.  Well,  Mr.  Spencer,  it  is  very  easy  to  get  at  what  the 
exact  figures  were.  The  figures  as  I  got  them  from  the  Interstate 
Commerce  Report  for  1899  were  .724  of  1  per  cent. 

Mr.  Spencer.  Yes,  sir. 

Mr.  ]Mann.  And  the  figures  for  1903  were  .757  of  1  per  cent. 

Mr.  Spencer.  Well,  I  made  those  of  1 902  as  0. 757,  and  it  is  0.763  for 
19*)3.  according  to  the  reports  themselves.  1  went  back  to  the  reports 
and  not  to  Document  257.  I  went  back  to  the  Annual  Report  of  the 
Commission. 

Mr.  Mann.  I  took  the  statement  of  the  Interstate  Commerce  Com- 
mission, and  unless  I  am  mistaken — which  might  easily  be 

Mr.  Spencer.  It  really  is  not  material,  except  that  if  I  should 
accept  the  figures  as  now  suggested  by  Mr.  Mann  the  increase  would 
be  less  than  the  $155,000,000,  and  I  think  we  must  stand  on  the  point 
that  the- 

Mr.  Mann.   It  does  not  affect  the  principle,  of  course. 

Mr.  Spencer.  It  will  not  affect  the  principle  in  the  slightest. 

Now.  as  I  said  at  closing,  the  3'ear  of  the  lowest  average  rate  in  the 
historv  of  the  country  was  in  1899   and  that  year  was  selected  as  the 
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basis  of  coinpai'isoii.  In  the  aimnal  I'cport  of  l!H)o  of  tiic  Commission 
this  languao-e  was  used,  not  having  reference  to  the  point  that  is  l)efore 
us,  but  to  an  entirely  diti'erent  question:  Tliat  if  rates  are  reduced 
during-  periods  of  commercial  depression,  it  would  be  reasonable  that 
they  should  be  increased  on  the  retui'n  of  industrial  activity.  That 
may  not  bean  exact  quotation,  but  it  is  substantially  so.  I  find  I  have 
it  here.  *'  When  reductions  have  been  made  on  account  of  conmiercial 
depression,  it  is  difficult  to  se<>  why  corresponding  advances  may  not 
be  properly  made  with  the  return  of  l)usiness  prosperity,''  is  the 
wording. 

Now.  if  that  be  true,  and  there  can  Ije  no  doubt  about  it,  to  reach 
fair  conclusions  in  respect  to  that  small  increase  of  thirtj'-nine  thou- 
sandths of  1  cent  for  the  carrying  of  1  ton  of  freight  1  mile  it 
would  certainly  be  fair  to  go  back  and  look  at  what  the  average  was. 
When  the  interstate- commerce  law  took  effect  the  rate  was  over  1 
cent.  In  1903,  the  year  on  which  this  argument  was  made,  it  was 
0,763.  There  is  a  reduction  of  over  35  per  cent  within  the  period 
since  the  interstate-counnerce  law  was  passed.  If  the  railroads  are  to 
be  judged — and  thev  ought  not  to  be;  I  am  not  saying  that  at  all — 
adversely  because  during  one  particulai'  period,  from  1899  to  1903, 
the  rate  rose  gradually:  if  that  is  to  be  argued  as  representing  an 
extortionate  raising  of  rates,  the  reduction  from  18ST  down  to  1899, 
twelve  years,  from  over  1  cent  to  7.24:  mills,  ought  to  be  put  as  a 
balance  upon  the  other  side  of  the  account. 

The  fact  is,  however,  that  the  increase  which  took  place  from  1899 
to  1903  did  not,  as  it  would  appear  from  the  surface  of  the  report  and 
upon  the  statement  and  arguments  which  have  been  based  upon  it,  indi- 
cate a  raising  of  rates  in  this  country  at  all.  The  average  rate  per  ton 
per  mile  is  always  fluctuating.  It  is  true  that  the  average  of  all  the 
fluctuations  has  been  down  continually  except  for  short  periods,  but  it 
is  fluctuating  more  or  less  all  the  time.  It  would  show  a  fluctuation 
from  now  until  next  Juh\  and  from  next  July  until  next  December. 
If  the  rates  were  absolutely  rigid  and  fixed  and  unalterable  by  any  con- 
ditions whatever,  there  are  other  large  and  important  elements  enter- 
ing into  the  question  of  how  an  average  I'ate  results  than  the  mere 
point  of  what  each  individual  tarift'  upon  each  individual  article  may  be. 

I  ha\'e  pointed  out  yesterday  that  even  if  there  had  been  a  I'aise  of 
rates,  that  the  dollar  which  the  I'ailroad  compau}'  got  for  that  business, 
for  that  particular  year,  1903,  would  have  purchased  less  in  the  way 
of  its  necessities  in  labor  and  material  than  it  would  have  purchased 
in  1899,  upon  the  same  toimage;  and  all  this  increase  of  that 
^155,000,000  is  based  upon  the  theoretical  view  of  the  same  tonnage. 
The  $155,000,000  is  made  up  assuming  that  the  tonnage  of  the  two 
years  ^vas  the  same,  and  apply ijig  the  average  rate. 

Ml".  TowxsEXD.   Which  year  do  you  assume  the  tonnage  to  be  in^ 

Ml".  Spencer,  Nineteen  hundred  and  three  was  the  year  for  which 
the  tonnage  was  taken,  the  larger  tonnage  of  the  two.  If  there  is  an 
argument  made  upon  the  two.  of  course  thev  took  the  larger  tonnage. 
On  th(^  same  t)asis  the  operating  expenses  increased  per  ton,  or  per 
unit  of  tratHc,  whichever  j'ou  may  call  it,  in  a  ver\'  nuu-h  larger  pro- 
portion than  the  rate  per  ton  per  mile  increased. 

Now,  what  were  the  causes  which  were  operative?  Various  explana- 
tions have  been  nrade.  The  manifest  one  to  look  at  first  is  the  diflerence 
in  the  classes  of  tonnage.     The  statement  has  been  erroneously  made, 
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from  what  source  1  do  not  know  at  the  moment,  but  I  have  seen  it  in 
print,  and  1  am  not  sure  that  it  has  not  been  presented  to  this  com- 
mittee, that  the  amount  of  low-chiss  tonnage,  which  takes  low  rates, 
increases  more  rapidly  than  the  amount  of  high-class  tonnage.  Now, 
sometimes  that  happens  and  sometimes  it  does  not.  Of  course  if  rates 
remain  fixed  and  you  get  a  larger  proportion  of  low-class  tonnage  and 
a  smaller  propoi'tion  of  high-class  tonnage  the  average  rate  per  ton 
of  the  total  result  will  go  down.  Conversely,  if  a  larger  proportion  of 
high-class  tonnage  is  shipped  and  a  smaller  proportion  of  low-class 
tonnage  the  rate  goes  up. 

There  were  two  things  that  happened  in  1899  and  immediately  there- 
after which  bore  in  a  ver}^  important  waj^  upon  that  question.  One 
was  the  movement  of  Government  stores  to  the  Spanish  war.  A  great 
many  of  them  moved  at  low  rates.  Under  the  land  grants  they 
all  moved  at  i-educed  rates.  They  all  moved,  practically,  at  special 
rates  made  for  the  occasion.  The  year  1899  happened  to  be  marked 
as  the  period  of  the  lowest,  rates  in  the  history  of  this  country;  b}- 
far  the  lowest,  in  the  movement  of  what  is  probably  the  very  largest 
single  tonnage,  and  that  is  bituminous  coal.  After  that  the  rates  on 
bituminous  coal  became  more  normal.  They  were  certainly  abnor- 
mally low  in  1899.     That  would  have  affected  it. 

Apart  from  that — I  have  not  seen  anyone  state  this  fact,  and  the 
statistics  bear  it  out — you  will  recall  the  period  of  depression  which 
preceded  by  a  couple  of  years  1899.  That  depression  was  very  great, 
as  you  all  remember,  in  1896.  The  recovery  in  1897,  after  the  inau- 
guration of  Mr.  McKinley,  was  slower  than  had  been  anticipated.  It 
came  in  1898,  and  the  fiscal  year  1899  reflected  some  of  the  results  of 
that  depression,  although  the  revival  of  trade  had  lieen  begun  at  that 
time. 

It  is  a  well-known  fact,  and  it  is  easily  susceptible  of  proof,  if  you 
want  to  burden  yourselves  with  statistics,  that  when  a  period  of 
activity  begins  in  this  country  it  beoins  in  one  of  two  ways,  or  both; 
and  in  that  particular  case  it  began  in  both.  It  begins  with  the  move- 
ment of  large  crops  of  agricultural  products,  the  great  bulk  of  which 
move  at  low  rates — extremely  low  rates — per  ton  per  mile.  Our  export 
grain  business  is  done  at  an  exceedingly  low  rate,  far  below  the  aver- 
age— scarcel^y  more  than  half  of  the  average  for  the  total  tonnage  of 
the  United  States.  It  begins  with  the  activity  of  the  iron  mills  and  the 
furnaces.  Of  course,  therefore,  the  coal  mine  and  the  iron-ore  mine 
and  the  coke  oven  all  provide  low-class  freights.  Therefore,  the 
movement  at  the  beginning  of  a  period  of  prosperity  is  at  a  less  aver- 
age rate  per  ton  per  mile  than  if  everything  were  in  normal  condition. 

Now,  then,  you  follow  that  along  for  three  or  four  years,_  as  the 
prosperity  of  this  country  developed  from  1899  to  1903,  marking  the 
ver}^  highest  period  of  activity  and  wealth  and  wealth  production  in 
the  history  of  the  country,  and  what  is  the  results  The  result  of  the 
movement  of  the  large  crops  and  their  sale,  the  result  of  the  operation 
of  the  blast  furnace,  and  the  rolling  mill,  and  the  coal  mine,  and  the 
coke  oven,  is  that  money  is  diffused  from  one  end  of  this  country  to 
the  other.  That  is  the  time  when  people  have  money — the  people  at 
large — and  during  that  period  they  had  more  of  it  than  at  any  time  in 
our  history.  That  is  when  the  high-class  freights,  the  merchandise, 
the  dry  goods,  the  luxuries  of  all  kinds  begin  to  move,  and  move  in 
larger  numbers.     Taking  the  total  tonnage  of  the  country — the  agri- 
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cultural  products  in  1899  were  11  per  cent  of  the  total;  in  1903  they 
were  9.56  of  the  total.  The  products  of  animals  were  3.12  of  the  total 
of  1899,  and  they  were  down  to  2.63  in  1903.  The  products  of  mines 
were  51.17  in  the  one  case,  in  1899.  and  51.56  in  the  other,  in  1903. 
The  manufactures  were  up 

Mr.  Adamson.   Are  3'ou  speaking-  of  tonnage  or  rates? 

Mr.  Spp:ncer.  Tonnage — tons  of  movement — comhatino-  the  state- 
ment that  althougli  the  average  rate  per  ton  per  mile  went  up  it  was 
in  the  face  of  the  alleged  fact  tliat  low  classes  grow  more  rapidly  in 
movement  than  the  high  classes. 

Now,  we  have  seen  how  those  low  classes  dropped,  the  product  of 
the  mines  standing  practically  still.  The  products  of  the  forest  went 
up  slightly,  and  the  product  of  the  forest  is  at  a  high  rate — from  10.89 
to  11.67.  We  now  come  to  manufactures,  of  which  I  spoke.  It  was 
13.15  per  cent  in  1899  and  it  was  11.39  in  1903.  The  merchandise 
went  from  1.19  up  to  1.69.  Miscellaneous  commodities,  which  include 
the  articles  unclassified,  the  kinds  not  shown  in  the  other  classes, 
advanced  from  5.25  in  1899  to  5.50  in  1903. 

The  fact  is  therefore- true  that  the  high-class  freights  increased  more 
rapidh'  in  amount  than  the  low-class  freights,  and  therefore  there 
would  have  been  an  increase  in  the  average  rate  per  ton  per  mile  if 
tariffs  had  stayed  exactly  where  the}"  were. 

I  have  gone  very  much  more  into  that  than  I  intended,  and  I  will 
just  call  attention  to  one  more  thing,  as  to  whether  that  was  a  large 
increase,  under  the  circumstances.  The  difference,  as  I  have  stated, 
was  thirty-nine  thousandths  of  1  per  cent  per  ton  per  mile.  And  it  is 
spoken  of  as  representing  an  enormous  increase  in  rates  and  charges 
by  the  carriers  in  this  country.  In  the  year  1902  the  Interstate  Com- 
merce Commission  in  its  report,  commenting  upon  the  difference  in 
rate  per  ton  per  mile — exactly  the  same  subject — between  the  years 
1897  and  1902,  referred  to  the  fact  that  that  difference  was  forty-one 
thousandths  of  1  per  cent  (you  will  observe  that  it  was  thirty-nine 
thousandths  in  the  other  case),  and  that  was  coupled  with  the  state- 
ment that,  in  their  words,  "broadly  speaking,  the  rates  were  about 
the  same."  Now,  if  a  difference  of  forty-one  thousandths  of  1  per 
cent  is  ''about  the  same""  in  commenting  upon  this  su))ject  in  1902,  it 
seems  scarcely"  reasonable  to  characterize  a  diff'ei'ence  of  thirty-nine 
thousandths  in  1903  as  "•enormously'''  increasing  the  rates  in  this 
country.     It  illustrates  merely  the  point  of  view. 

Mr.  Manx.   AMiat  was  the  first  year  yoti  named  there '. 

Mr.  Spexcek.  1897  as  compared  with  19o2. 

Mr.  Manx.  Have  you  made  any  calculation  as  to  how  nuich  more 
the  total  freight  l)ill  would  have  been  in  1903  if  the  freight  rate  per 
ton  per  mile  in  1897  had  been  in  force  in  1903^ 

Mr.  Spexcek.  Tlie  freight  rate^  That  difference  is  $155,o00,0(»o. 
That  is  precisely  the  calculation  which  has  been  mad(\  if  I  understand 
Mr.  Maim's  question. 

Mr.  Maxx.  No;  the  position  that  has  beiMi  taken  is  that  if  the 
freight  rate  of  1899  per  ton  per  mile  had  been  in  force  in  1903,  freight 
collected  woidd  have  been  ^155.000,000  less  than  actually  was  the  case. 
Now,  have  you  made  any  calculation  as  to  how  nuu-h  more  would  have 
been  collected  if  the  fi-eight  rate  per  ton  per  mile  of  1S97  had  l)e(Mi  in 
force  in  1903^ 

Mr.  Si'ENCEi;.    1   lia\(>   not   msirle   it.  but   y^'iw  can   U)uk(>  it  approxi- 
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matel}'  in  a  moment.  The  rate  in  1897  was  O.T98  and  in  1903  it  was 
0.763.  There  are  thirty-live  thousandths  upon  the  same  tonnage  as 
thirty-nine  thousandths.  It  would  have  been  about  11  per  cent  off  of 
$155^000.000. 

Mr.  Richardson.  Was  there  not  a  gradual  decrease  of  railroad 
freights  from  the  close  of  the  civil  war  down  to  1900? 

Mr.  Spencer.  At  the  close  of  the  civil  war  I  have  not  the  figures. 
1  have  the  figures  back  as  far  as  1870, 

Mr.  Richardson.  What  was  the  cause  of  the  sudden  increase  or 
raise  of  the  charges  from  1900? 

Mr.  Spencer.  It  has  not  been  sudden. 

Mr.  Richardson.  That  is  what  I  asked.     Has  it  been  sudden? 

Mr.  Spencer.  No. 

The  Chair:man.  He  has  been  discussing  that  prior  to  your  coming- 
in  at  length. 

Mr.  Richardson.  1  did  not  know  it. 

Mr.  Adamson.  I  understand  your  idea  to  be  that  if  in  1897  as  high 
a  character  of  goods  had  been  shipped,  they  Avould  have  been  charged 
in  a  higher  classification,  and  the  difference  wonld  not  have  been  as 
much  as  $155,000,000? 

Mr.  Spencer.  No;  it  would  not.  If  the  character  of  the  tonnage 
had  been  precisely  the  same  in  the  two  years  there  would  have  been  no 
such  difference  as  $155,ouo.0oo. 

Mr.  Adamson.  The  difference  in  charges  Avould  have  been  greater, 
because  the  goods  would  have  been  in  a  higher  classification,  and  there 
Avould  have  been  no  change  in  the  classification^ 

Mr.  Spencee.  \\'ell,  that  is  true;  and.  if  you  will  pardon  me.  the 
fact  is  in  this  case  that  there  was  more  of  the  higher  class. 

Mr.  Adamson.  Of  course 

Mr.  Spencer.  And  if  you  are  going  to  make  the  comparison  not 
only  of  the  same  rate  per  ton  per  mile,  but  of  the  same  character  of 
tonnage  for  the  two  years,  the  :^155.00o,0i)0  woidd  not  have  worked 
out. 

Mr.  Adamson.  Then  if  you  apply  the  rates  in  1897  to  the  character 
of  tonnage  in  1902.  the  difference  would  not  be  so  great? 

Mr.  Spencer.  No.  I  sa}'  it  would  not.  although  I  have  not  looked 
at  it,  because  the  relative  aniount  of  high-class  tonnage  was  rising  dur- 
ing the  whole  of  that  time  after  181H:). 

Mr.  TowNSENi).  Have  not  the  railroads  changed  their  classification, 
changing  from  the  lower  to  the  higher,  during  that  time? 

Mr.  Spencer.  Sometimes,  yes.  On  any  wholesale  basis,  no.  But 
there  are  ffuctuations  going  on  in  classifications  as  there  are  in  rates, 
all  the  time. 

Mr.  Townseni).  Can  you  state  how  much  that  change  has  been? 

Mr.  Spencer.  I  could  not.  It  would  require  a  very  intricate  analy- 
sis for  the  whole  country.  No  one  railroad  would  have  it,  j'ou  know. 
We  would  ha^e  to  go  to  the  Interstate  Commerce  Commission  to  get  it. 

Mr.  TowNSEND.  To  make  your  argument  complete,  we  ought  to 
know  that,  ought  we  not  ? 

Mr.  Spencer.  Well,  1  think  not;  ])ecause  we  are  necessarily  dealing 
with  it  upon  general  principles.  You  could  analyze  it  down  to  any 
point  that  you  please,  but  I  think  the  point  is  clear,  irrespective  of 
that,  that  the  gradual  rise  in  the  average  rate  per  ton  per  mile  on  all 
the  tonnage  of  the  whole  country  to  the  extent  of  thirty-nine  thou- 
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sandths  of  one  cent  i)er  ton  per  mile  is  not  sioniricant  of  any  elevation 
of  rates  in  this  country,  and  that  is  the  onh'  point  to  which  1  am 
addressing-  myself — as  to  whether  there  is  any  indication  that  rates 
are  being  raised  or  becoming-  extortionate  in  this  country. 

Mr.  Ada:mson.  In  changing'  classifications,  do  you  ever  1ow(M'  the 
classitication  of  any  article  in  conmion  usei! 

Mr.  Si'ENCEi;.  Frequently:  in  fact,  the  great  majority  of  changes 
tire  in  that  direction. 

Mr.  KiciiAKDSOx.  What  principle  governs  you  in  making  your  classi- 
tication!'    Is  it  the  articles  or  goods  that  are  related  to  each  others 

Mr.  8pencp:k.  They  are  related  to  each  other. 
'  Mr.  Richardson.  And  when  you  establish  a  classitication  and  put  a 
rate  upon  it  that  embraces  all  of  the  articles  or  goods  of  that   nature 
and  kind '{ 

Mr.  Spencer.  Of  that  nature  and  kind. 

Mr.  Richardson.  And  that  are  dependent  upon  each  others 

Mr.  Spencer.  Well,  dependent  upon  each  other  or  for  any  reason 
for  convenience  classed  together.  I  do  not  know  that  T  could  give  a 
better  illustration  of  this  very  complicated  subject  than  this,  it  has 
grown  up  so  gradually.  Originally  it  was  simply  a  means  of  obviat- 
ing the  necessity  of  naming  rates  upon  every  conunoditv  b}'  getting- 
together  a  class  and  saying  that  that  particular  class  shall  take  a  cer- 
tain rate. 

I  do  not  know  that  I  can  give  any  better  illustration  of  it  than  to 
say  that  when  goods  come  through  the  custom-house  thev  are  classed. 
That  is  for  convenience,  l)ecause  commodity  rates  upon  all  the  com- 
modities, everything  that  appears  in  the  United  States,  would  be  end- 
less, and  it  is  a  mere  matter  of  con\'enience.  Now,  experience  has 
demonstrated  that  a  classitication  did  not  wholly  answer  the  purpose; 
and  therefore  articles  have  ])een  taken  out  of  what  are  known  as  classes 
A,  B,  C,  D,  or  1,  2,  3,  4,  and  5,  and  put  in  with  commodities.  Coal, 
for  instance,  got  to  moving*  in  sucii  large  quantities  that  it  was  a  class 
of  itself.  Pig'  iron  moves  in  a  class  of  its  own.  Cotton  moves  in  a 
class  of  its  own.  Wheat  and  corn  all  move  irrespective  of  the  num- 
bered classes. 

Mr.  Adamson.  Just  for  information,  if  you  will  excuse  me.  ^^'hen 
you  make  a  classitication  that  way.  say  in  the  third  class  or  the  fourth 
class,  that  is  not  the  same  classitication  throughout  the  whole  country; 
it  only  ai>plies  to  tlie  particular  railroads  in  a  certain  province  or  ter- 
ritory "i 

Mr.  Spknceh.  It  is  limited  to  certain  railroads  that  have  agreed  to 
adopt  that  classification.  That  is  all.  It  may  be  one  or  it  may  be  a 
dozen. 

Mr.  Adamson.  And  the  same  articles  or  the  same  goods  in  any  otluu' 
section  of  the  country  may  be  classed  entii-(^ly  ditlei-ently  ! 

Mr.  SpENf'i:i:.  Yes.  sir. 

Mr.  Ai)a:mson.  And  thcMi.  when  you  lix  the  class,  for  instance,  in 
the  territory  in  wliich  your  railroad  or  the  others  have  agreed  to  a 
cei'tain  tarlH'.  it  only  applies  to  that  territory  and  none  others 

Mr.  Si'KNCKiJ.  Yes,  sir;  that  is.  the  bill  of  lading  is  issuml  under 
that  particular  classitication. 

Mr.  Shacki.eeohd.  In  that  connection,  would  tliere  be  any  objec- 
tion, by  either  the  shi])per  or  the  carrier,  if  there  should  l>e  a  tight  and 
fast  uniform  classification  for  (he  countrv' 
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Mr.  Spexcer.  Theoretically  1  .should  say  not,  if  it  could  be  done; 
but  what  would  happen  would  be  this — and  that  has  been  the  great 
obstacle  in  the  wa}'  of  doing  it  so  far — that  the  classification,  of  course, 
fixes  the  rate  unless  j'ou  alter  the  tarifl'  at  the  same  time. 

Mr.  LovERiNG.  May  I  ask  you 

The  (Chairman.  I  would  like  to  have  Mr.  Spencer  complete  his 
answer  first. 

Mr.  Spexcer.  Yes,  sir,  The  difiiculties  which  have  arisen  are  that 
the  A  road  classifies  a  certain  article  in  a  certain  class,  say  in  Califor- 
nia, and  B  road  in  New  England  classifies  it  in  a  diflerent  way,  both 
of  those  classifications  having  grown  up  as  a  matter  of  practice  in  that 
particular  region,  and  the  rates  having  become  settled  upon  that. 
Now,  the  rates  on  those  two  classifications  may  ))e  entirely  diflerent  or 
they  may  be  the  same.  Such  a  coincidence  might  occur.  But  if  you 
undertake  to  make  it  uniform,  each  I'oad  is  going  to  say  and  each 
region  is  going  to  say:  ''  Well,  if  I  am  to  adopt  that  it  thi'ows  my  rates 
out  of  line.  I  have  either  got  to  lower  certain  rates  to  do  it  or  1  have 
got  to  raise  certain  rates  to  do  it,  and  that  will  work  harm  or  injustice.'' 

Mr.  Shackleford.  It  would  not  be  aii}^  inconvenience  to  adjust  the 
rates  to  a  general  and  uniform  classification  i 

Mr.  Spencer.  It  would  be  a  great  convenience,  if  it  could  ])e  done. 

Mr.  Shackleford.  Well,  would  it  be  an  impossible  task  to  adjust 
the  rates  to  a  uniform  classification'^ 

Mr.  Spencer.  I  could  not  answei-  that  question  as  to  whether  it 
would  be  impossible  or  not.  In  the  end.  1  do  tiot  sup})ose,  in  these 
matters,  that  anything  is  impossible;  but  to  do  it  violently  and  sud- 
denly- would  ])e  impossible  without  a  commercial  upheaval  of  some 
kind.     You  would  have  a  distorted  condition  of  aft'airs. 

Mr.  Adamson.  Do  not  diflerent  commodities  predominate  in  difler- 
ent sections  of  the  country  ( 

Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  For  instance,  in  California  and  Massachusetts 
oranges  would  be  more  important  at  one  end  and  codfish  at  the  other? 
(Laughter.) 

Mr.  Spencer.  Precisely. 

Mr.  Adamson.  That  is  an  exaggerated  statement,  of  course,  but  it 
expresses  my  idea. 

Mr.  Spencer.  The  classifications  originally  upon  each  road  were 
made  up  with  reference  to  that  road.  There  was  a  time  in  this  country 
when  each  railroad  was  a  little  territory  within  itself.  It  did  not 
exchange  business  all  over  the  United  States  as  is  done  to-day.  These 
classifications  grew  up  from  that  primitive  condition.  They  were  not 
made  primarily  or  originally  to  fit  the  present  conditions.  What  has 
been  done  by  a  gradual  process  of  evolution  is  that,  as  circumstances 
arose,  certain  conunodities  would  l)ecome  important  in  certain  commu- 
nities, and  classifications  would  be  made  covering  large  territories  and 
areas  which  would  be  adopted  by  roads  similarly  situated  carr3'iug* 
similar  products.  That  process  of  evolution  is  still  goin^-  on,  but  it 
has  b}^  no  means  covered  the  entire  United  States,  and  except  at  the 
expense  of  commercial  disturbance  nmst  be  a  gradual  process.  It  is 
growing  every  day. 

Mr.  Adamson.  I  was  only  going  to  say  that  I  think  I  can  show  you 
language  of  the  Supreme  Court  in  which  they  say  that  uniformity  is 
aT)solutely  impossible  in  the  United  States  in  commerce. 
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Mr.  Spencer.  It  i.'?.  And  when  all  the  1)usiness  of  this  countiy 
moves  at  uniform  tixed  rates  this  country  is  through  growing. 

Mr.  LovERiNG.  I  would  like  to  ask:  Take,  foi"  instance,  dry  goods; 
manufactures  are  in  one  class,  and  the  rate  is  made,  say,  from  Boston 
to  Atlanta  at  one  rat(>  for  that  class.  Is  it  the  same  on  the  return  from 
Atlanta  to  Boston  as  it  is  from  Boston  to  Atlanta^ 

Mr.  Spencer.  I  can  not  answer  that  speciiically  with  refertMice  to 
those  two  points. 

Mr.  LovERiXG.  Is  it  not  very  much  larger? 

Mr.  Spencer.  1  can  not  answer  it  specifically. 

Mr.  LovERiNG.  Is  it  not  vei-y  nuich  larger? 

Mr.  Spencer.  The  classification  is  very  frequently  difierent  in  the 
two  directions,  and  I  think  as  a  rule  it  is  different.  In  the  trunk-lino 
territory  it  certainly  is  the  case. 

Mr.  LovERiNG.  Take  it  in  the  matter  of  dry  goods;  does  it  not  cost 
a  great  deal  more  to  ship  dry  goods  from  Boston  to  Atlanta  than  from 
Atlanta  to  Massachusetts? 

Mr.  Mann.  It  can  not  be  possible  that  they  -^hip  any  dry  goods  from 
Atlanta  to  Boston '. 

]\Ir.  LovEKiNG.  They  do,  sir;  a  great  deal. 

Mr.  Spencer.  You  will  probably  recall  the  fact,  Mr.  Lovering.  that 
in  the  annual  report  of  the  Interstate  Commerce  Commission  for  last 
year  it  was  stated  that  there  were  165,000  tariff's  filed  in  that  one  year 
with  them  by  the  railroads.  You  will  therefore  pardon  my  not  know- 
ing about  the  particular  rates  endiraced  in  your  iniiuirv. 

Mr.  Sherman.  Mr.  Spencer  has  stated  the  general  principle,  that 
the  freight  rate  is  frequently  much  larger  in  one  direction  than  it  is 
in  the  other. 

Mr.  Spencer.  Yes.  sir;  and  that  may  be  the  rate  itself,  or  by  differ- 
(mce  of  classiffcation. 

Mr.  Shackeefokix  Is  that  due  to  the  fact  that  railroads  ai'e  liable 
to  have  more  demand  for  cars  in  one  direction  than  in  the  opposite 
direction  i 

Mr.  Spencer.  That  is  ahvays  the  case.  There  is  always  an  excess 
in  one  direction.  Moreover,  this  is  true,  and  you  must  not  lose  sight 
of  that,  because  it  is  a  prime  factor  in  this  situation,  that  out  of  New 
England  and  the  Eastern  States,  from  the  importing  ports,  the  move- 
ment of  merchandise  is  very  much  larger  inward  than  the  movement 
of  merchandise  is  from  the  interior  to  the  coast,  because  our  merchan- 
dise and  maiuifacturc^s  are  as  yet  in  the  eastern  portion  of  this  country, 
and  the  (>astern  portion  of  the  country  also  does  the  inqiorting.  The 
interior  of  the  country  is  a  manufacturing  teri-itorv  of  lower  class  goods 
than  dry  goods  and  things  of  that  kind;  that  is,  th(^  highly  finished 
products,  and  it  is  still  predominantly  an  agricultural  region.  Now, 
the  tariffs  and  th(>  classifications  are  made  east  bound  with  reference 
to  the  convenient  grouping  of  the  particular  products  which  prevail  in 
that  directjon.  going  back  to  the  point  that  the  classification  is  a  mere 
convenient  grouping  of  the  stuff  that  does  move.  If  one  class  of  stuff 
moves  \v(\st.  ii  classilication  is  made  with  refei'enc<>  to  that  ])articular 
kind  of  movement. 

.Mr.  LovERiNG.    Does  that  (le])cii(l  on  the  xohunc  of  iff 

Mr.  Si'ENCEit.   No:  it  depends  u[)on  the  charactcM-  and  xolume  both. 

As  I  say.  a  classification  started  as  a  mere  matter  of  convenience  to 
obviate  havintj  a  thousand  and  one  commodities  to  deal  w  itli,  the  idea 
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being  to  clrts.sity  them  as  you  classify  imports  at  the  eustom-house.  I 
am  consuming  a  great  deal  of  your  time. 

Mr.  Richardson.  1  understood  3'ou  to  say  at  the  beginning  of  3'our 
statement  that  you  were  entirely  in  favor  of  a  law  prohibiting  rebates  ^ 

Mr.  Spexceu.  Yes,  sir;  absolutely.  You  can  not  make  it  any  too 
tight  for  me. 

Mr.  Richardson.  It  can  not  be  made  too  drastic  to  suit  you,  so  far 
as  you  speak  for  your  own  company? 

Mr.  Spencer.  Yes;  and  J  think  I  can  unauthoritatively  speak  for 
more  than  75  per  jcent  of  the  railroads  of  this  countiy. 

Mr.  Richardson.  Is  the  practice  of  rebates  going  on  among  rail- 
roads now?  t 

Mr.  Spencer.  No;  not  to  any  appreciable  extent.  It  is  practically 
a  criminal  act  to-day.  For  me  to  say  ''no"  absolutely  would  be  like 
my  saying,  probably,  that  robbeiT  is  not  going  on  in  the  I'nited  States 
to-day.     I  suppose  it  is,  but  I  do  not  know  it. 

Mr.  Richardson.   You  do  not  know  it? 

Mr.  Spencer.  I  only  mean  to  say  this,  that  it  is  decidedly  the  excep- 
tion. It  is  not  countenanced  by  any  honest,  well-managed  railroad  in 
this  country,  and  95  per  cent  of  all  the  railroads  in  this  country  would 
put  their  face  against  it  just  as  emphatically  as  3-ou  would. 

Mr.  Richardson.  And  the  law  to-day  prohil)its  it? 

Mr.  Spencer.  Absolutely  prohibits  it,  and  it  })ri>\  ides  sunnnary 
methods  for  the  punishment  of  it. 

Mr.  Richardson.  Then  no  additional  law  that  we  might  make 
here 

Mr.  Spencer.  1  expressed  the  opinion  yesterday  that  I  do  not  think 
any  additional  legislation  is  necessary  for  that  purpose*. 

Mr.  Mann.  Before  you  go  further,  mav  I  ask  vou  a  question  about 
this  1155.000,000? 

Mr.  Spencer.  Certainly. 

Mr.  Mann.  As  I  understand,  the  claim  that  $155,000,000  more  was 
collected  for  freight  in  1!»03  than  would  have  been  collected  at  the  rates 
in  1899  is  arrived  at  )\y  multiplying  the  total  mile  tonnage  by  the  rate 
per  mile  tonnage,  0.721,  of  ls99? 

Mr.  Spencer.  Yes,  sir:  and  0.763  of  1903. 

Mr.  Maxn.  And  that  gives  an  increase  of  11155, (»00, 000  in  freight. 
Now,  then,  would  the  converse  also  be  true  if  that  is  the  correct 
method  of  arriving  at  it?  In  1896  it  is  claimed  that  the  Interstate 
Commerce  Commission  had  the  power  to  say  what  was  a  reasonaljle 
rate,  and  it  nuist  be  assumed  that  if  they  exercised  that  power  the  rates 
then  in  existence  were  reasonable;  and  in  1896  the  rate 

Mr.  Spencer.  It  did  not  make  a  single  one  of  them. 

Mr.  Mann  (continuing).  In  1896  the  rate  per  ton  per  mile  was  0.806 
of  a  cent,  or  forty-three  thousandths  higher  than  it  was  in  1903? 

Mr.  Spkncer.   Yes,  sir. 

Mr.  Mann.  Now,  if  the  proposition  is  true  that  $155,000,000  more 
was  collected  in  1903  than  should  have  been  collected  on  the  rate  in 
18J>9,  is  it  not  true  conversely  that  if  the  rate  of  1896  had  been  in  effect 
in  1903  there  would  have  been  nearly  |1200, 000,000  more  collected  than 
were  in  fact  collected? 

Mr.  Spencer.  Yes,  sir— well,  I  should  not  make  it  1200,000,000. 

Mr.  Mann.  Well,  it  is  not  quite  |200,000, 000. 

Mr.  Spencer.  But  it  would  have  been  considerablv  larsrer. 
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Mr.  Maxn.    It  would  have  been  over  .SlGn,(»00,()UO^ 

Mr.  Spencer.  Yes;  considera])ly  over. 

Mr.  Maxn.  Now.  is  there  sueli  a  difference  in  fact  in  the  freight 
rates  ? 

Mr.  Spexcer.  No,  sir;  1  do  not  believe  there  was.  It  would  involve 
an  examination  of  every  wayl)ill  thtit  was  made  during  that  year  to 
finally  answer  that  question;  but  you  can  group  the  information  and 
arrive  at  it  very  closely  and  a])proximately. 

Mr.  Maxn.  Was  there  such  a  reduction  in  the  general  average  of 
freight  rates  between  ISIH),  when  the  Interstate  (Commerce  Commis- 
sion claimed  it  had  authoritv  to  lix  rates,  and  1903,  Avhen  it  admitted. 
))y  the  Supreme  Court  decision,  that  it  did  not  have  authority^  Was 
there  such  a  reduction  during  that  period  of  time  as  would  make  a  dif- 
ference of  more  than  HKjO.UUO.OOo  in  freight? 

Mr.  Spencer.  No.  sir:  I  do  not  tliink  there  was  that  difference  in 
the  tariffs.  I  think  the  difference  was  partially  made  up,  just  as  I  have 
stated  about  the  f^l55.00(),00o.  1  must  say.  in  all  fairness,  that  it  was 
partially  made  up  in  the  difference  in  the  character  of  the  movements, 
and  not  entirely  in  the  rates.  These  rates  which  had  been  in  effect 
were  not  changed  to  that  extent.  1  have  no  hesitation  in  asserting 
that  the  average  changes  of  rates  wherever  changes  took  place  were 
reductions  instead  of  increases.  There  may  have  been  a  few  increases, 
but  the  great  majority  were  decreases  and  always  are. 

The  Chairmax.  Proceed.  Mr.  Spencer. 

Mr.  TowxsEXD.  Did  you  assent  to  the  proposition  or  statement  of 
Mr.  Mann  that  the  Interstate  Conuuerce  Conunission  had  the  power, 
really,  under  the  act.  to  declare  what  ATas  a  reasonable  rate? 

Mr.  Manx.  I  said  "claimed  to  have"  the  power. 

Mr.  Spexcer.  No,  sir;  he  said  "claimed  to  have  it."  No,  sir;  1 
must  distinctly  disclaim  that.  I  do  not  think  that  that  power  ever 
existed. 

Mr.  Towxsend.  That  they  can  not  ever  declare  what  is  an  unreason- 
able rate? 

Mr.  Spexcp:r.  Yes;  undoubtedly  the  law  gives  thiMU  that  power. 

Mr.  Towxsend.  That  is  the  question  1  asked  you. 

Mr.  Richardson.  Do  you  recall  any  instance  for  ten  years  after  the 
existence  of  the  act  where  they  did  exercise  the  authority  of  iixing  a 
rate  after  they  had  declared  a  rate  to  be  unreasonable^ 

Mr.  Spexcf.r.  They  did  not  do  that  any  more  than  they  nvo  doing- 
it  now. 

Mr.  TowNSENi).  That  is  not  my  (juestion.  I  did  not  ask  if  you 
thought  they  had  the  power  to  lix  rates,  but  if  you  now  believe  that 
the  Interstate  Coiumerce  Conniii>si()n  has  tiie  right  to  declare  what  is 
an  unreasonable  I'ate  ( 

Mr.  Spexcer.  Yes.  sir;  they  ha\'c  the  right  to  make  tlu^  declaration. 
We  have  also  the  right  to  dispute  it  in  the  courts.  I  am  coming  to 
that  in  a  few  minutes,  if  I  am  not  consuming  too  much  of  the  time  of 
the  conunitte(\  Tlie  (juestion  of  the  detei-mination  of  v.hat  is  a  rea- 
sonal)l('  or  an  unreasonl)le  rate  i>  [)urely  a  ju<!icial  function  under 
our  law. 

Mr.  TowxsEXi).  lias  that  !|uestion  e\  er  been  passed  upon  directly 
by  the  the  Supreme^  Court,  saying  that  this  Interstate  Commerce  Com- 
mission has  the  right  to  declare  what  is  an  unreasonable  rate? 

Mr.  SpKxcER.   I  do  not  voen]]  the  laiiuuau-e  of  the  court  on  that  sub- 
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ject.  The}'  have  done  that  in  many  cases,  and  in  two  cases,  as  I  recited 
yesterda}^,  where  there  were  questions  of  discriminations  between 
localities  the}'  were  sustained  by  the  courts  in  it.  They  can  declare  a 
rate  unlawful,  and  the  law  is  that  their  declaration  on  that  subject, 
with  the  evidence  before  them,  is  prima  facie  evidence  when  the  ques- 
tion g'oes  to  the  court.  I  would  rather  you  would  ask  that  question  of 
a  lawyer.     I  am  not  a  lawyer. 

Mr.  CusHMAN.  As  I  understand  your  position,  Mr.  Spencer,  it  is 
that  the  Interstate  Commerce  Commission  have  the  power  to  declare 
any  g"iven  rate  unreasonable,  but  they  have  not  the  additional  power 
to  declare  and  enforce  what  is  a  reasonable  rate? 

Mr.  Spencp:r.  \\'hat  they  regard  as  a  reasonable  rate. 

Mr.  CusHMAN.   What  they  regard  as  a  reasonable  rate? 

Mr.  Spexcer.  That  is  it,  sir. 

Mr.  Lamar.  Do  you  think  that  power  attempted  to  be  conferred 
by  Congress  would  be  a  constitutional  power?  Did  you  say  that 
a  while  ago? 

Mr.  Spencer.  I  am  not  a  constitutional  lawyer. 

Mr.  Lamar.  I  understood  you  to  say  that.     I  was  not  quite  sure. 

Mr.  Spencer.  No. 

Mr.  Shackleford.  He  said  he  was  not  a  lawyer. 

Mr.  Spencer.  I  did  not  state  as  to  whether  the  law  would  be  con- 
stitutional or  not.     I  would  not  undertake  to  do  that. 

Mr.  Lamar.  I  thought  you  did  say  a  few  moments  ago. 

Mr.  Spencer.  I  might  have  a  layman's  view  of  it;  but  I  could  not 
speak  as  a  lawyer. 

Mr.  Lamar.  1  misapprehended  a  remark  of  yours;  that  is  all. 

Mr.  Spencer.  Now,  I  shall  have  to  run  hurriedly  over  a  few  points 
and  endeavor  to  show  you  that  that  particular  power  of  substituting 
what  they  I'egard  as  a  reasonable  rate  in  the  place  of  one  which  they 
regarded  as  unreasonable  and  to  be  condemned  was  not  necessary  either 
to  protect  the  reasonableness  of  rates  of  this  country  or  the  relative 
rates  between  localities;  was  not  necessary  to  give  them  power  to 
enforce  tariffs  or  to  prevent  rebates.  Against  the  granting  of  such  a 
power  to  that  particular  body  I  want  to  give  some  reason,  and  if  you 
will  pardon  my  saying  it  again  it  is  that  particular  power  that  I  refer 
to,  not  legislation  on  railroad  questions.  That  1  am  not  discussing  at  the 
moment,  but  only  that  particular  power  which  would  be  prejudicial  in 
many  respects.  In  the  first  place,  it  would  necessarily  diminish  the 
activit}'  of  competition  between  localities. 

In  another  connection,  which  I  touched  upon  yesterday,  and  upon 
which  I  shall  say  very  little  now.  that  activity  of  competition  is  largely 
made  up,  as  I  stated,  of  the  desire  of  a  railroad  which  does  not  reach 
a  certain  territory  to  put  the  products  which  are  manufactured  in  its 
territory  into  the  market  against  those  which  are  manufactured  in  the 
territory  which  it  does  not  reach.  That  produces  a  constant  compe- 
tition all  the  time,  and  not  only  that,  but  they  have  the  active  support 
of  the  merchants  and  manufacturers  along  the  line  of  their  road  to 
put  their  products  in  the  market.  Now,  if  that  power  is  to  be  taken 
from  the  railroads  who  are  engaged  in  that  contest  with  the  shippers 
and  the  manufacturers  and  the  merchants  and  the  jobbers  along  their 
lines,  necessarily  their  efforts  will  be  to  a  greater  or  less  extent  neu- 
tralized. They  would  necessarily  wait,  if  they  were  applied  to  to  put 
down  a  rate  as  a  means  of  developing  additional  business;  they  would 
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necessarily  sa}-:  ""Well,  if  I  put  that  in,  that  is  regarded  as  a  reasona- 
ble rate.  The  ver\'  fact  that  I  put  it  in  is  ahiiost  a  conclusive  argu- 
ment— it  is  conclusive  against  me — that  it  is  a  reasonable  rate  that  I 
am  willing  to  sul)mit  to  if  the  business  pays  me.'" 

The  moment  the  right  to  make  rates  is  given  to  a  governmental  body 
there  is  a  power  other  than  the  other  railroad,  and  the  power  of  a 
mind  from  a  certain  distance  to  put  the  corres|)onding  rati^  right  in 
against  it.  Therefoi'e  they  will  wait.  And  that  is  what  happens 
to-day  in  the  States  where  they  have  commissions  exercising  any 
power  to  make  rates.  The  initiation  of  rates  u[)on  the  part  of  the  rail- 
roads is — 1  will  not  i>a.y  entirely,  because  that  would  not  be  wholly 
true — but  it  is  partially  true  that  the  railroads  stop  initiating  new 
rates  in  those  territories. 

Mr.  SiiACKLEFORi).  Right  at  that  point,  which  it  seems  to  me  is  a 
crucial  point  in  this  whole  controversy:  As  between  those  two  com- 
munities, would  the  Commission  have  the  power  to  raise  a  rate  from 
one  point  rather  than  lowei-  the  rate  from  the  other  in  order  to  pre- 
serve the  equilibrium  which  the^'  would  seek  to  preserve  by  the  regu- 
lation of  rates  i  Take  a  case  which  I  suljmitted  to  a  witness  the  other 
day:  Supposing  that  Eau  Claire  and  La  Crosse,  Wis.,  arc  competing 
points  for  a  general  central  market;  that  the  i-ate  from  Eau  Claire  is 
supposed  by  the  Commission  to  be  reasonable  and  still  Eau  Claire  can 
not  successfully  compete  with  La  Crosse,  would  the  Commission  in 
.such  a  case  as  that  be  authorized  under  this  law  to  raise  the  rate  from 
La  Crosse  to  Chicago  rather  than  to  lower  the  rate  from  Eau  Claire  to 
Chicago  i 

Mr.  Sfencek.  Is  that  the  question;! 

Mr.  Shackleford.  Yes,  sir;  that  is  the  question,  whether  that 
would  be  a  power  granted  b}'  this  bill,  and  whether  it  would  be  a  wise 
one  to  exercise. 

•  Mr.  Spencer.  I  must  say,  in  the  first  place,  that  1  have  not  read  the 
bill  with  reference  to  that  particular  question,  as  to  any  power  that 
might  be  conferred  to  raise  a  rate.  I  confess,  in  all  frankness,  that 
that  aspect  of  it  hact  not  occurred  to  me  as  a  practical  question.  If 
they  have  the  right  xmder  the  act,  and  I  am  answering  without  accu- 
rate knowlege  of  the  wording  at  the  moment,  to  name  a  reasonable 
rate  in  the  place  of  one  that  they  adjudged  to  be  unreasonable,  I  should 
say  that  legalh'  and  technically  it  would  carry  with  it  the  power  to  set 
the  low  rate  up  instead  of  putting  the  high  rate  down. 

Mr.  Townsend.  But  the  Interstate  Commerce  Commission  has 
always  ruled  that  that  was  a  ))ill  solely  in  the  interests  of  the  people, 
have  they  not? 

Mr.  Si'ENfCER.  I  have  so  understood  it;  and  I  have  not  thought  that 
purpose  was  as  suggested  by  Mr.  Shackleford,  for  the  reason,  I  sup- 
pose, that  1  never  read  it  with  that  view. 

Mr.  TowNSENi).   1  agree  with  you  on  that. 

Mr.  Shackleford.  Have  not  the  Commissioners  themselves  said 
that  they  wanted  the  power  to  do  that  very  thing  that  I  have  sug- 
gested, as  between  the  two  very  towns  that  I  have  cited  i 

Mr.  Townsend.  I  do  not  know  that.  I  only  knew  that  the  rulings 
of  the  Conmiission  have  been,  as  I  understand  it,  heretofore,  along 
the  line  that  they  are  exclusively  for  tlu^.  people,  and  that  is  why  I  do 
not  like  it. 

Mr.  Shackleford.  But  there  will  he  other  commissioners  that  will 
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follow  them.  It  is  not  a  (juestion  as  to  what  has  boen  the  practice, 
but  what  will  the  law  authorize. 

Mr.  Spencer.  If  1  luay  interject  there,  1  may  say  that  I  think  any 
power  given  to  any  tril)unal  to  name  the  maxinuim  rate  for  the  rail- 
ways, the  carriers  of  the  United  States,  or  to  carry  with  it  the  right 
to  name  a  maximum,  would  have  no  equity  in  it. 

Mr.  Mann.  1  call  your  attention  to  the  specific  proposition  that  is 
in  the  Cooper- Quarles  Act.  It  is  not  the  power  to  lix  a  maximum 
rate  at  all. 

Mr.  Spencer,  No;  it  is  not. 

Mr.  Mann.  It  is  the  power  to  tix  a  particular  rate. 

Mr.  Spp^ncer.  That  was  my  recollection,  as  1  stated  it  from  memory. 
1  thought  it  would  convey  it. 

Mr.  EscH.  Would  not  that  c;irrv  with  it  the  power  to  raise  as  well 
as  to  lowers 

Mr.  Spencer.  I  should  think  so.  But  I  repeat  1  did  not  read  it 
with  that  view,  because  in  all  frankness  1  must  say  1  do  not  think  that 
would  arise  as  a  practical  question  under  it. 

Mr.  Shackleford.  And  in  giving  this  power  to  tix  rates  it  also 
gives  the  power  to  raise  rates  as  well  as  to  lower  rates.  Would  not 
the  ultimate  tendency  of  it  V>e  to  raise  the  rates  on  water  transporta- 
tion where  they  make  it  impossil)le  for  railroads  to  live  in  competition 
with  water  transportation  ( 

Mr.  Spencer.  At  present  the  law  does  not  a})p!y  to  water  trans- 
portation. 

Mr.  Shackleford.  The  Conuuission  is  seeking  to  have  it  do  so. 

Mr.  Spencer.  1  should  say  interstate  commerce  transportation  by 
water  ought  to  be  covered,  but  you  will  tind  some  of  it  that  could  not 
be  covered. 

Again,  while  undertaking  to  protect  the  shipper,  under  this  bill 
there  is  no  provision  for  the  ])rotection  of  the  carrier  at  all.  The  Inter- 
state Commerce  Commission  has  stated  in  one  of  its  reports  that  the 
rates  in  this  country  were  in  many  cases  too  low..  Now,  if  that  be  true, 
ought  not  a  bill  Avhich  undertakes  to  regulate  against  rates  that  are  too 
high  make  some  practical  provision  for  regulating  against  rates  that 
are  unreasonably  and  improperly  low?  It  may  be  said,  doubtless  will 
be — that  has  been  the  practice,  at  all  events — that  that  is  a  subject  on 
which  the  carriers  would  be  expected  to  take  care  of  themselves;  and, 
of  course,  the  burden  of  it  nmst  fall  upon  them.  They  can  not  call  to 
their  aid  with  any  justice  or  fairness  the  arm  of  the  Government  to 
support  their  tariifs  and  their  management.  In  the  tirst  place  they 
would  not  receive  it,  and  in  the  next  phice  it  would  l)e  impractical.  I 
do  not  think  that  protection  in  the  way  of  their  raising  ^  rate  in  order 
to  equalize  and  regulate  would  be  feasible.  I  do  not  think  it  would  be 
successful  in  practice,  and  the  only  form  that  it  can  be  given  which  I 
could  suggest  would  be  that  the  carriers  should  be  relieved  of  the  dis- 
ability which  they  are  now  under  of  not  being  able  to  make  reasonable 
agreements  among  themselves.  The  fact  is  that  in  order  to  maintain  the 
rates  as  provided  for  in  the  interstate  commerce  law  such  agreements 
must  be  made.  It  can  not  be  otherwise.  Rates  to  be  uniform  and 
stable,  as  is  intended  by  the  law,  to  be  public  under  all  the  circum- 
stances, must  be  made  with  one  carrier  knowing  what  the  other  is 
doing  with  precisely  the  same  traffic  at  the  same  time. 

The  interpretation  which  has  been  placed  upon  the  antitrust  law  is 
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that  they  can  not  nuikc  an  at>"roonuMit  aniono-  thenisrh  es  in  ivsp(>et  to 
traffic  rtt"  any  kind,  whether  rcu.s()nat>h'  or  iinn^isonabh'.  And  I  merely 
submit  for  your  consideration  in  that  conni^ction  that  it"  any  leui'^lation 
is  to  take  place  in  any  form — I  hope  it  will  not  he  in  this  |)articular 
form,  if  it  do(>s  that  it  should  include  something-  that  will  insure  that 
sort  of  st*ibility  of  rates  u])on  the  one  hand  which  is  recpiired  l)v  the 
law  and  upon  the  other  that  reasonable  protection  of  the  carriers  in 
making-  eharoes  that  are  at  least  reasonably  high,  in  order  to  remu- 
nerate them  for  the  service  which  they  perform. 

If  A'ou  will  look  throug-h  the  Interstate  Counuerce  Coiumission's 
report,  you  m  ill  see  thi-ee  or  four  or  five  utterances  to  the  etfiM-t  that 
the  rates  are  in  many  cases  in  this  country  entirely  too  low.  Surprise 
is  expressed  in  one  case  that  the  service  can  be  performed  at  souic  of 
the  rates  that  pertain  upon  the  railroads. 

If  there  is  to  be  legislatiou.  I  merely  throw  out  that  suggestion  that 
the  carriers  l)e  relieved  of  that  entirely  anomalous  prohibition  which 
is  put  upon  them  of  making  reasonable  agreement  among  themselves. 
The}'  ought  not  to  be  entitled  to  uiake  unreasonable  ones.  They  ought 
not  to  be  entitled  to  make  any.  possibly,  that  are  not  subject  to  pub- 
lic scrutiny. 

Mr.  KicHAHDsoN.    Is  jiot  that  "pooling."'  what  you  mean  ^ 

Mr.  Spencer.  Oh.  no.  You  can  extend  it  until  it  is  pooling,  but 
it  is  not  necessarily  pooling. 

Mr.  Shackleford.   It  is  a  joint  contract  for  through  rates? 

Mr.  Spencer.  A  joint  contract  for  through  rates.  They  are  in. 
existence  all  around.  You  put  out  a  rate  from  Atlanta  or  from  New 
York  to-day  for  the  several  carriers,  and  despite  the  law  that  1  have 
refeiTed  to,  it  is  necessarily  the  case  that  these  carriers  have  got  to 
exchange  their  views.  You  can  say  they  make  no  agreement,  but 
they  do  exchange  views,  and  issue  the  same  rate  on  the  same  dny. 
Nothing  can  stop  it.  you  know. 

Mr.  Adamson.  Would  the  advantage  to  the  carriers  from  this  oppor- 
tunity to  make  an  agreement  be  that  they  could  recoup  in  other  places 
for  their  losses  where  the}^  are  compelled  to  maintain  these  low  rates, 
abnormally  low.  as  you  say  ( 

"Mr.  Spencer.  Well,  1  do  not  think  so.  to  any  extent.  I  think  it 
would  have  to  be  reasonable  in  itself.  That  is,  if  1  understand  your 
question,  if  they  were  taking  a  very  unreasonable  rate  here,  which 
they  could  not  get  out  of  in  any  way 

Mr.  Adamson.  I  take  it  for  granted  that  wherever  these  rates  are 
abnormally  low.  as  you  said,  it  is  for  some  reason  of  necessity,  where 
you  Hnd  tliat  you  Ixiive  it  to  do!' 

Mr.  Spencer.   Yes.  sir. 

Ml'.  Adamson.  And  therefore  you  think  that  if  you  had  aurhoi'ity 
to  make  these  agreements  you  could,  in  the  general  adjustment  of  the 
agreement,  recoup  those  losses  elsewhere? 

Mr.  Spexceh.  No,  sir.  My  idea  was  that  the  causes  which  lead  to 
that  unreasonable  rate  there  might  be  removed  with  reference  to  that 
rate  if  a  reasonabh^  agreement  could  be  made.  I  would  propose  for 
that  authority — and  I  think  I  stated  it  accurately 

Mr.  ADAMsf)N.  Then  you  could  raise  those  rates? 

Mr.  SpENCEP.  We  could  then  niise  that  rate.  Th(>  remedy  is  to 
allow  the  railioads  to  make  a  reasonable  agreement  for  the  mainte- 
nance of  I'easonabh^   I'afees.      If  we  found   that  w c  conld  not  touch  the 
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particular  rate  at  all,  and  we  wanted  to  recoup,  as  a'ou  suggest,  by 
making  it  up  somewhere  else,  with  the  law  in  the  form  I  suggested, 
we  would  have  to  submit  to  some  public  authority  that  agreement 
which  we  proposed  as  a  reasonable  one.  So  that  we  could  not  estab- 
lish an  unreasonabh'  high  rate  here  in  order  to  recoup  for  an  unrea- 
sonably low  one  elsewhere. 

Mr.  Richardson.  To  whom  would  you  submit  that  agreement  for 
supervision  ( 

Mr.  Spkxcer.  To  the  Interstate  Commerce  Conmiission. 

Mr.  Richardson.  ^Vould  3'ou  give  them  authoritv  to  say  that  it  is 
unjust  or  unfair;' 

Mr.  Spencer.  If  it  was  not  just  we  could  not  do  it. 

Mr.  Richardson.  And  if  it  is  unjuit,  they  would  have  the  power  to 
designate  what  the  contract  should  be? 

Mr.  Spencer.  No.  I  would  not  suggest  that  they  make  the  eon- 
tracts  between  us. 

Mr.  Richardson.   But  simply  to  pass  on  your  contracts? 

Mr.  Spencer.  To  have  the  power  to  annul  it,  or  that  it  can  not  go 
into  effect  without  their  consent.     That  is  better  still, 

Mr.  Richardson.  1  just  wanted  to  understand  that. 

Mr.  Spencer.  Again,  the  granting  of  that  authority  to  name  a  rate, 
under  the  circumstances  described  in  this  bill,  would  inflict  an  irre- 
parable injury  upon  the  carrier  in  a  case  where  the  matter  was  appealed 
to  the  courts.  The  rate  having  already  taken  effect,  if  the  courts 
should  decide  that  the  original  rate  of  the  railway  company  was  rea- 
sonable and  just,  there  would  be  no  possible  means  for  the  railway 
company  to  recoup  that  loss.  Now,  the  process  is  that  the  Interstate 
Commerce  Commission  has  the  power,  and  it  is  one  of  its  duties,  that 
having  found  what  it  regards  to  be  an  unreasonable  rate,  either  b}^  its 
own  motion  or  after  hearing,  it  shall  condemn  tbat  rate.  We  have 
seen  that  in  the  great  majority  of  cases,  something  over  90  per  cent, 
where  they  have  done  that  thing,  the  railway  companies  have  acqui- 
esced, and  stated:  "All  right;  we  accept  your  judgment."  But 
where  it  has  gone  into  court,  the  Commission  has  not  established  one 
single  case  of  an  unreasonable  rate  per  se,  and  they  have  only  estab- 
lished two  cases  of  discriminatory  rates  as  between  localities,  that  be- 
ing less  than  10  per  cent  of  the  total  of  the  cases  which  have  gone  to 
the  courts.  If  that  is  the  case,  is  it  not  fair  to  the  railroad  companies 
that  before  a  rate,  on  a  record  like  that,  is  put  into  effect,  the  courts 
should  pass  upon  it,  if  the  railroad  company  is  going  to  suffer  irrepa- 
rable loss  if  they  finally  gain  the  case  ? 

Mr.  Adamson.  Right  there,  take  the  converse  of  that  contingency: 
Say  that  they  declare  a  rate  to  be  reasonable  and  just,  and  yon  carry 
it  up,  and  after  3'ears  of  litigation  the  courts  hold  that  the  adjudication 
of  the  Interstate  Commerce  Commission  was  correct,  and  that  the  rate 
they  declared  was  the  proper  one,  and  allowed  it  to  stand;  is  not  the 
loss  of  the  shipper  irreparable? 

Mr.  Spencer.  Yes,  sir;  and  that  point  harks  right  back  to  the  one 
question:  If  I  have  been  guilty  of  a  crime,  at  what  datfe  after  judg- 
ment should  my  punishment  begin  ? 

Now,  vou  can  cover  that,  if  there  is  any  doubt  about  it,  and  the 
court  feels  that  it  is  a  very  doubtful  case  on  presentation  b}"  letting 
the  court  require  bond. 

Mr.  Townsend.  That  could  all  be  obviated  by  injunction,  anyway, 
could  it  not? 
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Mr.  Spencer.  No;  the  only  thing  subject  to  injunction  under  the 
Elkins  Act,  as  I  understand  it,  is  a  departure  from  established  tarifl' 
rates,  which  are  a  violation  of  law.  It  is  not  a  question  of  enjoining 
a  rate  which  has  not  been  adj,udged  unreasonable. 

Mr.  TowNSEND.  1  mean  during  the  time.  If  the  railroad  took  an 
appeal  in  the  case,  they  can  enjoin  during  that  proceeding? 

Mr.  Spencer.  Oh,  yes.  Now  j-ou  have  a  case  in  point  at  once. 
The  Interstate  Commerce  Commission  has  under  consideration  the 
lumber  rates  from  the  Southern  States.  Georgia,  Alabama,  and  Mis- 
sissippi particularly,  to  points  north  of  the  Ohio  Kiver,  attacked  as 
unreasonable.     That  case  is  now  pending  in  court. 

Mr.  LovERiNO.  How  long  has  it  been  pending? 

Mr.  Spencer.  It  is  in  the  form  of  a  bill  for  an  injunction  now.  The 
bond— that  is  what  I  was  coming  to — the  bond  has  been  given  by  the 
railroad  companies  to  refund  to  shippers  if  the  case  goes  against  them. 

Mr.  LovERiNG.  How  long  is  it  likely  to  continue,  if  the  case  is  not 
pressed? 

Mr.  Spencer.  Well,  the  Commission  is  holding  the  case,  so  our 
(Counsel  tells  me.     The  details  I  have  not  in  mind. 

Mr.  Richardson.  I  understood  you  to  say  that  in  the  event  of  the 
power  being  given  th(^  Commission  to  fix  a  rate,  after  the  rate  had  been 
investigated  and  found  to  be  unreasonable  and  unjust,  if  the  law  should 
give  the  Commission  authority  to  tix  the  rate,  and  if  the  question  should 
go  up  to  the  Supreme  Court,  the  railroad  would  sustain  irreparable 
damage  if  the  Commission  had  made  a  mistake.  Now,  do  you  not 
think  that  there  would  be  a  very  strong  likelihood  of  decreasing  the 
probability  of  those  damages  if,  after  the  Commission  had  authority  to 
fix  the  rate,  and  the  appeal  was  taken  by  the  railway  company  to  the 
Federal  circuit  court,  where  the  appeal  had  been  taken,  either  party, 
the  railroad  or  the  complainant,  should  be  given  the  right  to  summon 
witnesses  and  bring  them  up  there  and  test  the  question  as  to  whether 
the  Interstate  Commerce  Commission  had  fixed  a  fair  and  just  rate? 
Would  it  not  lessen  the  probability  of  vour  damages  and  throw  a  strong 
safeguard  around  the  interests  of  the  railroad  and  the  public? 

Mr.  Spencer.  I  do  not  see  how. 

Mr.  Richardson.  You  do  not  see  how  it  would? 

Mr.  Spencek.  1  do  not  think  it  would. 

Mr.  Richardson.  Would  you  not  have  a  second  trial  on  it?  Would 
you  not  have  a  second  opportunity  in  the  presence  of  a  Federal 
judge 

Mr.  Spencer.  Yes;  but  if  the  rate  is  running  all  the  time,  the  loss 
is  going  on,  and  there  is  no  way  we  can  get  it  back. 

Mr.  Richardson.  Suppose  authority  was  given  to  the  court  to 
suspend  the  rate  until  that  investigation  took  place? 

Mr.  Spencer.  That  is  all  I  am  asking. 

Mr.  Richardson.  And  then,  after  the  investigation  took  place,  and 
the  circuit  judge,  under  the  evidence  that  was  given,  after  this  Com- 
mission had  iixed  the  rate,  concluded  that  it  was  a  reasonable  rate, 
and  then  the  rate  went  into  eHect,  and  you  took  an  appeal  to  the 
Supreme  Court  on  the  same  ([uestion,  would  not  that  lessen  the  prob- 
ability of  your  damage,  because  it  would  not  run  so  long — or  the 
shippers"  damage,  either? 

Mr.  Spenckr.  If    1    understand   you,    Judge,   your   suggestion   is 
simply  to  expedite  the  litigation,  wha'tever  it  may  be? 
I  c  L— 05 8 
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Mr,  Richardson.  That  is  right. 

Mr.  Spencer.  We  are  willing-  to  have  it  expedited.  If,  under  due 
process  of  law,  the  thing  can  be  decided  in  twenty-four  hours,  we 
would  rather  have  it  decided  in  twent3'-four  hours  than  to  have  it 
decided  in  forty-eight  hours.  But,  in  the  meantime,  we  do  not  want 
that  rate,  which  we  have  regarded  as  just  and  reasonable  and  which  we 
put  in  for  what  we  regarded  as  good  business  reasons,  set  aside; 
because  that  involves  the  punishment  for  a  wrong  thing  before  you 
have  been  adjudged  by  a  competent  tribunal  to  have  done  a  wrong 
thing. 

Mr,  Richardson.  I  was  glad  to  hear  you  say  that  if  there  was  to  be 
any  legislation  upon  that  subject  you  would  like  to  give  your  views 

Mr.  Spencer,  Tliat  is  all  I  am  here  presenting.  Do  not  understand, 
gentlemen,  that  I  am  opposing  all  legislation  with  respect  to  the  regu- 
lation of  commerce.  I  am  here  arguing  to  the  best  of  my  aljility  why 
this  particular  legislation  would  not  be  etfective  on  the  one  hand,  and 
would  be  prejudicial  against  the  interests  of  one  important  industry  in 
this  countrj".  the  carriers,  on  the  other. 

If,  in  the  wisdom  of  Congress  and  of  this  countiy,  legislation  is 
necessar}",  all  that  the  railway  companies,  so  far  as  I  have  anything  to 
saj"  for  them,  ask  is  that  this  legislation  shall  be  mature,  carefully 
thought  out,  and  shall  protect  Ijoth  interests  as  well  as  one.  I  have  no 
right  to  ask  beyond  that,  and  I  do  not  intend  to  do  so.  I  am  merely 
tiying  to  point  out  wherein  this  particular  legislation  would  be  harm- 
ful to  us  and  not  be  effective  in  the  direction  in  which  it  is  aimed. 

Mr.  Adamson.  You  have  no  objection,  if  the  law  does  not  alread}^ 
provide  for  it,  to  an  arrangement  to  prevent  discrimination  and  secure 
the  speedy  termination  of  litigation? 

Mr.  Spencer.  Not  the  slightest.     Not  the  slightest. 

Mr.  Mann.  When  you  speak  of  discrimination,  what  do  3^011  mean 
by  that,  in  answer  to  Mr.  Adamson's  question? 

Mr.  Spencer.  Well,  I  mean  discrimination  that  really  discrimi- 
nates. I  mean  unjust  and  unreasonable  and  ""undue" — I  believe  the 
letter  of  the  statute  is  '"undue" — discrimination. 

Mr.  Adamson.  "Giving  an  undue  advantage  to  one  person  or  local- 
ity over  another""  is  part  of  it. 

Mr.  Spencer.  The  man  does  not  live,- and  the  bod}'  of  men  does  not 
live,  that  can  frame  anj-  law,  or  adopt  an\"  polic}'^  in  the  management 
of  the  carriers  of  this  country,  whether  owned  as  the}^  are  now,  or 
owned  b}'  the  Government,  or  owned  by  an}^  power — nothing  exists 
that  will  do  awa}'  with  the  alleged  discriminations  between  localities. 
You  can  get  rid  of  the  discriminations  between  individuals.  It  is 
almost  done  awav  with.  If  it  exists  it  is  a  crime  and  can  be 
reached  1)3'  law.  I  do  not  want  for  a  moment,  however,  to  be  under- 
stood as  indicating  that  we  will  agree  to  the  adoption  of  something  as 
a  means,  or  cooperate  in  putting  something  into  effect  as  a  means,  that 
is  going  to  quiet  the  question  of  whether  one  communit}'  is  discrimi- 
nated against  in  comparison  with  another.  I  do  not  know,  as  I  said  to 
j'ou  3'esterda3%  an3'  communitv  of  any  size  that  does  not  feel  in  some 
wa3'  that  it  is  discriminated  against  in  favor  of  some  other  communit}' 
engaged  in  similar  enterprises  or  business.  That  is  going  to  continue, 
and  if  a  law  like  this  passes,  it  will  grow  a  thousandfold. 

Mr.  Adamson,  If  some  railro'ad  touches  two  towns  of  equal  size  and 
importance,  equall3^  distant  from  a  distributing  center,  and  in  one  of 
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those  towns  that  railroad  meets  competition  and  ^ives  a  k)vv  rate  to 
people  who  already  have  a  railroad  and  do  not  need  it,  and  at  the  othei 
town  it  is  two  or  three  times  as  much,  is  not  that  discrimination? 

Mr.  Spencer.  I  am  not  sure  of  it.     I  do  not  think  I  understand 

Mr.  Adamson.  The  towns  ])eing'  of  the  same  size  and  tiie  distance 
from  the  distributing-  center  l)eing  the  same,  one  of  the  towns  needing 
help  and  the  other  not  needing  help? 

Mr.  Stenceh.  I  do  not  know  what  you  mean  hy  one  of  the  towns 
needing  help  and  the  other  not.  1  never  saw  one  that  did  not  need 
help,  or  did  not  think  it  needed  it.  All  you  can  ever  do  from  the  car- 
rier's standpoint  is  to  adopt  something  that  is  (,'onnnercially  reasonable. 
It  may  not  be  equal.  You  can  not  measure  it  as  to  distance  or  locality. 
You  can  not  measure  it  by  reason  of  a  particular  position,  because  no 
two  positions  are  alike.     You  must  settle 

Mr.  Adamson.  But  I  made  two  alike. 

The  Chairman.  I  wish  that  the  interruptions  would  not  occur  so 
frequently  when  the  witness  is  in  the  midst  of  an  interesting-  statement. 

Mr.  ADA3ISON.  Well.  I  understood  that  Mr.  Spencer  was  willing-  to 
answer  questions. 

Mr.  Spencer.  Gentlemen,  1  am  perfectly  willing  to  answer  any 
questions.  The  one  point  with  me  is  that  I  do  not  want  to  consume 
too  much  time  of  the  committee.     I  am  at  your  disposal. 

Mr.  Adamson.  I  am  perfectly  willing  to  wait  until  you  are  through 
and  then  ask  my  question. 

Mr.  Spencer.  If  it  takes  a  week  I  am  perfectly  willing  to  stay  here 
and  answer  all  questions.  I  simply  wish  to  avoid  occupying-  too  much 
time  of  the  committee. 

Mr.  Adamson.  When  you  are  through  with  your  statement  I  w411 
ask  3'ou  what  I  wish  to  know. 

Mr.  Spencer.  I  will  hurry  through  with  it.  There  is  not  veiy 
much  more  of  it. 

Mr.  Adamson.   I  think  that  is  better  myself. 

Mr.  Spencer.  As  I  have  said,  the  bill  inflicts  the  irreparable  injuiy 
in  the  loss  of  revenue  which  is  going  on  while  the  case  is  pending. 
That  is  not  the  only  part  of  that  irreparable  injury.  You  may  run 
into  this  dilhculty :  We  will  assume  that  the  Commission  has  put  a  rate 
into  etiect  and  a  railroad  company  has  appealed  it  to  the  courts.  Now, 
thatvery  fact  that  the  rate  goes  into  eti'ect  is  a  material  deterrent,  irre- 
spective of  the  reasonableness  or  unreasonableness  of  the  rate  itself. 
One  of  the  greatest  difficulties  we  have  to  deal  Avith — and  that  is  the 
reason  that  our  unreasonably  low  rates  exist,  to  a  very  large  extent, 
because  something  has  occurred — it  may  be  one  thing  or  it  may  be 
another;  it  may  be  lierce  competition;  it  may  be  an  abortive  etfort  to 
create  new  business  that  did  not  work  out — for  various  reasons  these 
low  rates  have  gone  into  etiect;  and  one  of  the  most  serious  difiiculties 
we  have  to  deal  with  in  practice  is  to  ever  get  them  back.  It  is  not 
only  that  people  are  loath  to  pay  an  increased  rate  above  what  they 
have  paid.  That  is  natural.  None  of  us  like  to  pay  more  for  a  thing- 
than  we  ]jaid  yesterday  or  the  day  before  yesterday  or  last  year,  if  we 
can  help  it.  Beyond  that,  however,  and  apai-t  from  any  individual  or 
jjersonal  reluctance  in  paying-  more,  the  rate  having-  g-one  into  eti'ect, 
the  commerce  of  that  particular  article,  its  distribution,  the  commerce 
of  that  particular  connnunity,  becomes  settled  ai-ound  that  rate. 

Not  only  have  you  got  the  ((uestion,  then.  t>y  the  time  it  goes  out  of 
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the  courts,  to  deal  with  as  to  whether  that  rate  was  a  reasonable  or  an 
unreasonable  one,  but  you  have  got  the  additional  question  then  of 
expediency  to  deal  with,  in  view  of  the  altered  situation.  It  may  have 
been  perfectly  agreeable  to  ever3^body  almost,  except,  probably,  one 
complainant,  to  pay  that.  They  have  been  convinced  by  that  time 
that  the  experiment,  if  aou  ma}'  so  call  it,  of  putting-  in  that  rate  did 
not  bring  in  expected  results;  that  it  is  a  disappointment,  and  yet 
the  very  fact  that  it  is  there,  that  the  commerce  of  that  section  of  the 
countr}'  is  being  carried  on  in  respect  to  that  condition  of  affairs  as 
thus  changed,  will  be  a  material  reason  why  that  rate  could  not  be  put 
up  again:  and  there  is  an  irreparable  loss  on  a  rate  which  the  courts, 
1  am  assuming,  would  finally  adjudge  (as  it  has  in  most  of  the  cases 
that  have  come  up)  was  not  an  unreasonable  rate.  And  yet  some- 
body whose  judgment  was  brought  to  bear  upon  it.  other  than  the 
carrier  that  controlled  that  rate,  has  put  it  down,  and  the  sum  total  of 
the  result  is  that  the  carrier  permanently^  loses  that  much  revenue, 
when  the  commerce  of  the  countr}^  would  have  gone  on  just  as 
smoothly,  just  as  successfully,  to  the  same  volume  that  it  did  before. 

Lastly,  with  respect  to  the  objection  that  it  would  be  conferring- 
anomalous  powers  upon  one  body.  1  might  elaborate  that  at  length, 
but  in  view  of  the  limited  time  1  shall  say  very  little  about  it,  leaving- 
it,  probably  for  able  counsel  to  follow  me  hereafter. 

The  Interstate  Conmierce  Commission,  under  the  present  law.  is  an 
investigating  and  a  prosecuting  l)ody.  with  administrative  powers  as 
well.  They  entertain  claims  that  are  presented  to  them.  They  have 
the  power,  and  it  is  their  duty,  in  certain  cases,  to  institute  proceedings 
against  the  carriers  with  reference  to  their  rates  or  their  practices,  or 
their  management  in  genei'al. 

Now,  it  is  proposed  to  confer  by  this  bill  the  right  for  the  Commis- 
sion, upon  hearing  and  complaint — and  not  upon  their  own  initiative, 
I  quite  recognize  that — to  hear  and  .determine  whether  a  rate  is  rea- 
sonable or  unreasonable.  That  step  taken  alone  is  in  the  nature  of  a 
court,  That  is  a  judicial  function  beyond  a  doubt.  It  has  been 
decided  so  by  the  Supreme  Court.  There  is  no  (juestion  about  it.  that 
a  determination  primarily  of  what  is  a  reasonable  or  an  unreasonable 
rate  is  a  judicial  function.  Now,  the  Interstate  Commerce  Commis- 
sion in  that  sense  is  not  a  court.  It  has  never  l)een  so  constituted. 
Its  trials  are  not  conducted  in  accordance  with  the  established  rules  of 
evidence  of  the  United  States  courts,  and  yet  it  is  suggested  in  that 
bill  that  it  shall  have  the  specific  right  to  do  what  only  a  couit  can 
do— declare  a  rate  unreasonable  per  se. 

Now,  if  that  is  the  case,  they  are  exercising  there  a  judicial  function. 

Let  us  take  the  next  step  in  w^hat  would  be  their  procedure  in  that  case. 
Having  taken  that  judicial  action  and  condemned  a  rate  as  unreason- 
able and  unjust,  as  if  they  were  a  court,  their  next  step  is,  under  such 
authority  as  is  now  proposed,  to  place  in  existence  under  its  order  a 
new  rate — a  rate  which  shall  govern  for  the  future.  They  were  deal- 
ing up  to  that  point  with  a  rate  \vhich  related  to  the  past  or  the 
present.  Now  it  is  proposed  that  thcA^  substitute  for  that  rate,  which 
they  have  condemned  as  unreasonable,  a  rate  for  the  future.  To  what 
department  of  the  Government  does  that  belong?  That  is  distinctly, 
under  the  law,  under  the  decisions  of  the  courts,  a  legislative  function. 
The  power  to  name  a  future  rate,  so  far  as  it  is  invested  in  govern- 
ment, is  purely  a  legislative  function. 
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Now,  3'ou  are  goino-  to  have  this  position.  You  have  got,  under 
the  existing-  hnv,  and  it  is  proposed  in  this  bill  to  change  it,  a  body 
which  is  a  prosecuting  l)ody.  It  has  been  described  t»y  rlustice  Jack- 
son, as  1  said  to  3^ou  a  day  or  two  ago,  as  follows: 

The  functions  of  the  Commission  are  those  of  referees,  or  special  commissioners, 
appointed  to  make  preHminary  investigation  and  report  upon  matters  for  subsequent 
judicial  examination  and  determination.  In  respect  to  interstate-conjmerce  mat- 
ters covered  bv  the  law,  the  Conunission  may  he  regarded  as  the  general  referee  of 
each  and  every  circuit  court  of  the  United  "States  upon  which  the  jurisdiction  is 
conferred  of  enforcing  the  rights,  duties,  and  obligations  recognized  and  imposed  by 
the  act. 

You  have,  therefore,  got  a  prosecuting  body  exercising  adminis- 
trative functions,  as  they  do  to-day,  whose  hndings  are  prima  facie 
evidence  when  the  case«  go  to  court.  It  is  proposed  to  invest  them, 
in  the  next  step,  with  a  purely  judicial  function  of  condemning  and 
setting  aside  a  rate  because  in  their  judgment  it  is  unreasona])le;  and 
when  that  judgment  is  pronounced  they  can  not  possibly  have  sat 
with  all  the  powers  and  functions  of  a  court,  and  under  all  the  prac- 
tices of  a  court,  and  a  rate  ought  not  to  be  condemned  until  that  has 
been  done.  Yet  it  is  proposed  that  this  Commission  condemn  it  and 
set  it  aside.  Then  it  is  proposed  that,  having  set  it  aside  as  a  judge, 
tliey  shall  immediately  assume  the  functions  of  a  legislature  and  say 
what  shall  take  place  for  the  future. 

Isulnnit  to  the  conunittee  whether,  if  there  is  to  be  legislation  upon 
this  (luestion — and  I  am  not  saying  that  there  is  not  to  be  and  ought 
not  to  be;  I  am  passing  the  ([uestion  for  a  moment  and  will  come  back 
to  it — if  that  is  the  case,  is  it  not  worth  while  to  stop  now  and  consider 
whether  the  particular  legislation  which  is  now  proposed  is  safe,  is 
proper,  is  such  that  will  stand  and  l)e  effective,  and  so  far  as  the  car- 
riers' interest  is  concerned.  What  is  possibly  equally  as  important,  is 
it  fair  to  the  carriers'  interest? 

lam  sure  that  Congress  will  not  enact.  I  am  sure  that  this  conunit- 
tee will  not  reconmiend.  a  thing  which,  after  mature  reflection,  is 
regarded  as  unfair  to  one  of  the  very  great,  if  not  the  very  greatest, 
industrial  interest  in  this  country.  All  we  have  the  right  to  ask,  and 
all  I  ask  in  behalf  of  those  that  t  represent,  is  that  the  subject  shall  be 
given  a  very  thorough  and  careful  consideration  before  action  is  taken. 

Let  us  see  exactly  what  the  bearings  of  all  this  are  going  to  be. 
Pause  to  consider  its  alleged  necessity  upon  the  one  part,  and  upon  the 
other  if  it  is  not  necessary;  its  expediency  upon  the  third,  and  then 
the  promise  of  success  whenever  it  is  enacted. 

I  have  occupied  a  great  deal  of  your  time  and  I  nuist  still  apologize. 
There  is  only  one  point  more,  and  I  will  pass  it  l)efore  I  make  you  a 
suggestion. 

It  has  been  claimed  and  I  am  sorry  I  have  not  time  to  elaborate 
that — that  the  granting  of  this  ])ower  is  not  the  granting  of  the  total 
rate-making  power.  It  is  a  l)ig  subject,  and  I  will  call  your  attention 
to  only  one  case,  the  maximum-rate  case,  in  which  it  was  decided  against 
the  Commission  that  they  did  not  have  the  power  to  make  rates.  That 
case  involved  2,000  rates  in  one  decision.  It  means  not  only  that 
upon  complaint  they  have  the  right  to  take  up  any  one  rate  or  set 
of  rates.  It  means,' sooner  or  later,  thiit  not  only  will  they  have  the 
power  to  do  it.  !)ut  the  greatest  misfortune  of  all  would  be  that  the 
making  of  them  all  would  be  i)ra(ti(nliy  foi-ccd  ui)on  tlieni.  They  could 
not  escape  it. 
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Now,  I  am  going  to  very  brief!}"  make  a  few  suggestions. 

(1)  Form  an  interstate-commerce  court,  or  so  increase  the  number  of 
judges  of  the  existing  court  that  a  special  interstate-commerce  court  can 
be  formed  from  their  number,  which  shall  have  special  jurisdiction  over 
all  cases  arising  under  the  interstate-commerce  act  and  its  amendments- 
this  court  to  pass  upon  all  rates  adjudged  by  the  Commission  on  com. 
plaint  and  hearing  to  be  unreasonable  before  the  rate  shall  take  eti'ect 
there  being  no  appeal  from  the  decision  of  this  court  to  the  Supreme 
Court,  except  upon  c(uestions  of  law,  and  no  stay  during  such  appeal. 

(2)  Bring  the  private-car  lines,  fast-freight  lines,  and  the  water 
lines  doing  a  through  interstate  traffic  within  the  jurisdiction  of  the 
interstate-commerce  act. 

(3)  Relieve  the  carriers  of  the  existing  prohibitions  against  mak- 
ing reasonable  agreements  among  themselves  for  the  purpose  of  main- 
taining lawful  rates,  the  agreements  and  the  rates  to  be  subject  to  the 
previous  approval  of  the  Interstate  Commerce  Commission. 

(4)  Enforce  the  existing  laws,  not  only  as  a  matter  of  administration 
of  law  and  justice,  but  as  the  most  etfective  means  of  eliminating  the 
number  of  complaints. 

I  want  to  reiterate  that  we  are  not  here  asking  that  there  shall  be  no 
legislation.  If  in  the  Avisdom  of  Congress  it  is  thought  proper,  I 
suggest  that  it  should  take  this  line:  Form  an  interstate  commerce 
court,  or  probably  better  still,  give  special  functions  to  special  sittings 
of  the  circuit  courts  of  the  United  States.  Give  to  the  Commission 
the  right  to  name  the  rate  or  suggest  the  rate,  subject  to  appeal  to 
the  courts.  That  will  leave  the  question  where  it  is  if  the  railroads 
acquiesce,  and  they  have  accjuiesced  in  nearly  90  per  cent  of  all  the 
cases.  Now,  if  they  do  not  acquiesce  and  take  it  to  the  courts,  let  the 
rate  remain  in  effect,  and  the  railroad  company  give  bond  until  the 
court — I  mean  the  circuit  court  alone,  this  interstate  commerce  court, 
either  a  special  court  or  made  up  from  judges  of  the  other  circuit  courts 
sitting  here  or  anywhere  else — decides  that  the  rates  shall  go  into  effect. 
Then  it  goes  into  effect,  and  there  is  no  suspension  after  that  in  appeal- 
ing to  the  Supreme  Court  on  questions  of  law.  Begin  at  the  circuit 
court,  stop  the  appeal  at  the  circuit  court,  except  in  cases  of  law  going 
to  the  Supreme  Court,  and  that  appeal  on  a  law  point  to  the  Supreme 
Court  not  to  stay  the  proceedings. 

Mr.  EscH.  Suppose  you  have  a  separate  court;' 

Mr.  Spemcer.  Give  it  exactly  the  same  power  with  the  right  of  an 
appeal  on  questions  of  law  to  the  Supreme  Court  svithoat  stay  of  pro- 
ceedings. 

Bring  the  necessary  water  lines  engaged  in  interstate  commerce 
which  are  competitive  with  rail  carriers — the  fast-freight  lines,  the 
private-car  lines — all  of  them  within  the  purview  of  the  interstate- 
commerce  law.     All  of  those  three  which  I  now  mention  are  exempt. 

Relieve  the  carriers,  as  I  have  already  suggested,  of  the  anomalous 
prohibition  now  against  them  that  they  must  maintain  uniform  rates, 
and  at  the  same  time  be  prohibited  from  forming  any  agreement  as  to 
what  those  rates  shall  be;  and  give  them  the  authority,  under  the  super- 
vision of  the  Interstate  Commerce  Commission,  to  make  reasonable 
traffic  arrangements  among  themselves,  those  traffic  arrangements  to 
be  in  writing,  to  ))e  submitted  to  the  Interstate  Commerce  Commission 
before  they  take  effect,  and  if  approved  by  the  Interstate  Connnerce 
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Commission  to  g"o  into  efl'eot,  and  unless  they  are  found  to  he  reason- 
able and  proper,  to  give  the  power  to  the  Interstate  Commerce 
Commission  to  annul  them  at  any  time. 

Lastly,  which  is  nine-tenths  of  the  wiiole  subj<H't,  do  anj^thing"  that 
will  strenoth(>n  the  hands  of  the  Commission  at  any  time  to  do  away 
with  abuses  and  n^bates. 

]Mr.  TowNSEND.   \N'ith()ut  appeal? 

Mr.  Spencer.  In  a  word,  enforce  the  present  law,  and  do  anything 
that  may  be  necessary  to  promote  that  (Miforcement. 

Gentlemen,  I  am  very  much  obliginl  to  you  for  your  courteous 
attention. 

Thereupon,  at  12  o'clock  m.,  the  connnittee  adjouriu'd  until  Mon- 
day, January  10    1905,  at  10.30  o'clock  a.  in. 


?,IoxDAY,  JaniKiry  16^  1906. 
The  committee  met  at  10.30  o'clock  a.  m,,  Hon  William  P.  Hepburn 
in  the  chair. 


STATEMENT   OF    HON.   W.   R.   HEARST,    MEMBER    OF    CONGRESS 

FROM  NEW  YORK. 

The  Chairman.  The  committee  will  be  in  order.  This  hour  was 
set  for  hearing  Mr.  Hearst.  Under  this  order,  Mr.  Hearst,  the  com- 
mittee is  considering  all  of  the  bills  amendatory  of  the  interstate- 
commerce  law,  and  is  hearing  upon  all  of  them  together,  and  so  there 
will  be  no  impropriety  in  j^our  discussing  any  of  these  bills  pending 
before  the  committee  if  you  so  choose. 

Mr.  Hearst.  Yes,  sir.  I  think  that  I  will  contine  myself,  Mr. 
Chairman,  to  ni}'  own  bill,  except  where  the  committee  desires  my 
views  on  another. 

The  Chairman.  Very  well. 

Mr.  Hearst.  1  wish  to  say  that  1  do  not  appear  before  this  com- 
mittee at  all  as  a  lawyer  or  as  an  expert  railroacl  man,  but  merel}"  as  a 
business  man  who  has  had  some  experience  before  the  Interstate  Com- 
merce Commission,  and  of  course  as  a  legislator  with  a  bill  to  correct 
some  of  the  dilHculties  and  delays  and  the  lack  of  etfectiveness  that  I 
encountered  while  I  was  before  the  Conmiission.  I  had  the  coal  trust 
cases  before  the  Connnission.  They  were  instituted  in  the  fall  of  1!)02, 
and  it  has  been  soiuething  over  two  vears  since  then,  and  we  have  not 
finished  our  procedure  before  the  Commission  yet.  Then  avc  encoun- 
tered other  dela3's. 

The  Chairman.  Will  it  interrupt  3'ou  if  you  are  interrogated  as  you 
pass  along,  or  w^ould  you  prefer  to  conclude  your  remarks  first? 

Mr.  Hearst.  Not  at  all.  An3'thing  that  suits  the  committee  is 
agreeable  to  me. 

Th(^  ( ■iFAiitMAX.  Yon  speak  of  this  long  delav  before  the  Connnis- 
sion.    What  is  the  cause  of  that  delay? 

Mr.  Heaiist.  The  cause  of  the  delay  was  the  inunber  of  points  that 
can  be  appealed,  and   the  delay  in  the  appeals,  and  the  number  of 
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courts  to  which  the  appeals  have  to  go.  For  instance,  the  defendants 
questioned  my  right  to  bring  the  complaint.  Tliej^  said  that  I  was 
not  a  shipper.  I  was,  in  fact,  merel}^  bringing  the  complaint  as  a  citi- 
zen of  New  York  who  was  subjected  to  very  high  coal  tariff,  to  very 
high  prices  for  coal.  That  point  w^as  appealed.  Then  the  defendants 
declined  to  produce  certain  books  and  papers — contracts — which  were 
essential  and  important  in  the  case,  and  they  refused  to  answer  ques- 
tions, and  those  points  were  appealed. 

The  Chairman.  Were  these  appeals  taken  separately  or  in  one 
appeal  ? 

Mr.  Hearst.  I  think  the}^  were  taken  in  one  appeal. 

The  Chairman.  Yes. 

Mr.  Hearst.  First  before  the  circuit  court.  Judge  Lacombe,  of  the 
southern  circuit  of  New  York,  and  he  decided  in  favor  of  the  defend- 
ant and  against  the  Commission,  and  then  it  was  appealed  to  the 
Supreme  Court,  and  the  Supreme  Court  upheld  the  Commission  in 
every  point,  but,  nevertheless,  those  appeals  took  altogether  about  a 
3^ear's  time. 

The  Chairman.  How  much  time  was  consumed  in  the  hearings 
before  the  Commission  i 

Mr.  Hearst.  I  suppose  the  rest  of  the  time  was  consumed  in  the 
hearings. 

The  Chairman.  How  long  was  it? 

Mr.  Hearst.  About  another  year. 

The  Chairman.  How  long  was  it  after  the  institution  of  your  pro- 
ceeding before  the  Commission  put  the  thing  in  such  shape  that  it 
might  be  appealed? 

Mr.  Hearst.  The  appeals  were  taken,  I  think,  after  hearings  had 
been  going  on  for  several  months.  I  would  not  say  how  long,  exactly. 
The  total  time  has  been  from  November,  1902,  down  to  this  date,  and 
the  final  arguments,  I  believe,  are  to  be  made  before  the  Commission 
on  February  7;  that- is.  next  month. 

Mr.  Richardson.  There  was  as  much  time  consumed  in  the  delay 
before  the  Interstate  Commission  as  there  was  in  the  appeals  before 
the  higher  courts? 

Mr.  Hearst.  Just  about,  I  should  say;  3'es,  sir.  They  were  about 
equal,  1  think. 

Mr.  Kyle.  Both  of  you  appealing;  both  parties  appealing  the  case? 

Mr.  Hearst.  In  the  first  case  the  defendant  appealed  and  in  the 
second  case  the  Interstate  Commerce  Commission  appealed  to  the 
Supreme  Court. 

Mr.  Kyle.  Then  there  were  two  separate  appeals,  each  of  3'ou  hav- 
ing appealed  from  some  decision  i 

Mr.  Hearst.  Yes,  sir.  The  Interstate  Conmierce  Commission 
ruled  and  then  appealed  from  the  decision  of  the  circuit  court  which 
was  wrong.  They  appealed  to  the  Supreme  Court,  and  the  books  and 
papers  were  produced. 

Mr.  Richardson.  Did  I  understand  you  as  having  made  any  special 
complaint  about  the  matter  of  delay,  either  before  the  Interstate  Com- 
merce Commission  or  before  the  appellate  court? 

Mr.  Hearst.  No,  I  have  not  made  au}^  complaint  about  that.  In 
my  bill  I  have  tried  to  provide  clauses  that  would  remedy  that. 

Mr.  Richardson.  By  establishing  precedents? 
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Mr.  Hearst.    No,  sir;    b}'  esta1)lisliiiio-  this  Interstate   Commerce 
Court;  b}'  establishing  a  court  that  will  have  a  power  of  review. 
Mr.  Richardson.  1  see. 

Mr.  IIkarst.  The  coal  cases  were  instituted  originally  to  show  that 
the  high  price  of  coal  was  due  originally  to  the  pooling  of  the  rail- 
roads, the  establishment  of  a  mon()|)oly,  and  a  combinsition  in  restraint 
of  trade,  and  we  succeeded  in  bringing  out  before  the  Interstate  Com- 
merce Commission  those  facts,  that  the  railroads  interested,  the  New 
Jerse}^  Central  and  the  Reading — the  Reading  owns  the  New  Jersey 
Central-those  two  roads  own  about  60  per  cent  of  the  unmined  anthra- 
cite coal,  and  with  the  other  coal  roads  owned  altogether  something 
over  90  per  cent,  and  that  they  had  adopted  various  njeasures  to  crush 
out  competition.  For  instance,  the  Temple  Iron  Company  contracts 
were  one  of  the  things  that  were  refused  to  be  produced,  and  when 
they  were  produc(M;l  they  showed  that  the  independent  operators,  after 
the  establishment  of  these  high  rates,  had  tinally  gotten  together  and 
decided  to  build  a  competing  line,  and  that  the}'  got  rights  of  way.  and 
bought  the  steel  rails,  and  at  that  time,  when  they  began  to  be  threat- 
ening, the  coal  roads  stepped  in  and  bought  this  Temple  Iron  Com- 
pany, which  had  a  liberal  Pennsylvania  charter  entitling  them  to  do 
almost  everything,  paying  for  it  about  $^^40,000. 

Then  they  have  issued  stock  and  ])ondsamountingto  about$15,000,000, 
and  guaranteed  intei-est  on  the  stock,  and  the  payment  of  interest  and 
principal  on  the  bonds,  and  with  this  stock  and  these  bonds  they  bought 
up  eleven  of  the  collieries  which  were  in  this  combination,  in  this  plan 
to  build  a  competing  road.  These  collieries  belonged  to  Simpson  and 
Watkins,  and  that  broke  the  back  of  this  competition.  The  railroads 
did  not  do  it  by  lowering  the  rates,  but  they  did  it  in  the  way  1  have 
described.  Now,  the  point  is  that  the  stock  and  bonds  of  this  Temple 
Iron  Company  were  guaranteed  by  the  six  coal  roads,  and  the  presi- 
dents of  the  six  coal  roads  are  the  directors  of  the  Temple  Iron  Com- 
pany, and  that  they  operute  the  collieries  which  the  Temple  Iron 
Company  has  bought,  jointly.  This  showed  the  combination  in 
restraint  of  trade. 

Then  there  were  the  other  contracts — the  coal  purchase  contracts — 
which  showed  the  discrimination.  The  independent  operators  through 
these  contracts  were  allowed  05  per  cent  of  the  price  of  the  coal  at  tide 
water,  and  when  these  contracts  were  made  coal  was  selling  at  $4: — that 
is,  the  domestic  sizes  of  coal — and  this  made  the  rate  of  transportation 
about  11.40.  It  also  relieved  the  operators  who  went  into  this  contract 
of  the  cost  of  handling  the  coal,  the  cost  of  selling  their  coal,  which  I 
uiuk'rstand  is  about  15  cents,  and  it  relieved  them  of  the  waste,  which 
I  understand  is  about  5  cents  on  a  ton,  therefore  giving  them  an 
advantage  over  the  men  who  did  not  make  these  contracts  of  about 
35  cents  a  ton.  This  we  considered  disci-imination,  and  the  result  of 
it  of  course  was  to  force  almost  all  the  independent  operators  into 
these  coal-purchase  contracts.  Then,  when  that  was  done,  and  there 
was  practically  no  competition,  the  price  of  coal  was  put  up  to  $5, 
where  it  now  is— between  $5  and  $5.50. 

The  Chairman.  In  your  investigation  there  did  you  become  familiar 
with  the  value  of  coal  in  the  bank,  the  cost  of  mining,  the  cost  of 
transpoitiiig  to  t\w  centin-s,  say  Philadelphia  and  New  Yoik  t  In  your 
investigaticjiis  did  you  study  those  subjects^ 
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Mr.  Hearst.  Yes,  sir;  more  or  less.  1  do  not  remember  all  the 
details  of  this  case,  especially  the  figures,  prices,  cost,  and  so  forth. 
I  would  have  to  refer  to  memoranda  for  that. 

The  Chairman.  You  could  not  give  us  those  figures  as  to  the  value 
of  the  coal  in  the  mines,  the  cost  of  mining,  the  cost  of  transporting 
from  the  mines,  and  so  forth  ? 

Mr.  Hearst.  I  do  remember  the  cost  of  transportation  from  the 
fields  to  New  York,  which  was  developed  to  be  not  greater  than  80 
cents;  and  I  remember  that  the  rate  is  -ll.oo.  So  that  the  profit  is 
about  100  per  cent,  and  the  Interstate  Commerce  Couuuission  had  made 
a  futile  attempt  to  lower  that  rate. 

The  Chairman.  Could  you  give  the  committee  some  idea  of  the  value 
of  the  coal  in  the  bank  and  of  the  cost  of  mining  it^ 

Mr.  Hearst.  I  can  onh'  do  it 

The  Chairman.  Just  approximately,  if  3'ou  can  i 

Mr.  Hearst.  1  can  do  it  only  in  this  way,  that  I  believe  the  defense 
entered  a  claim  which  they  thought  was  to  their  advantage,  that  after 
the  freight  had  been  estimated  at  the  rates  that  are  published — that  is, 
$1.55 — it  onh'  left  a  profit  of  about  7  cents  a  ton. 

Mr.  ToAVNSEND.  How  nmch^ 

Mr.  Hearst.  Seven  cents. 

Mr.  TowNSEND.   Seven  cents? 

Mr.  Hearst.  Yes,  sir.  Now,  I  think  that  is  correct,  but  I  can  not 
recall  all  these  figures  without  referring  to  documents. 

The  Chairman.  That  was  their  claim  ( 

Mr.  Hearst.   Yes,  sir. 

The  Chairman.  You  did  not  concede  that  to  be  true? 

Mr.  Hearst.  We  are  disposed  to  accept  it  in  a  way,  because  it 
shows  the  outrageous  character  of  the  rate.  The}'  undoubtedly  make 
a  great  deal  of  money,  and  it  makes  no  ditference  to  them,  because 
they  own  the  railroads  and  the  coal  mines,  and  if  they  fix  the  rate  at 
such  a  point  that  it  brings  them  a  proHt  of  oidy  7  cents  a  ton  the  inde- 
pendent operator,  who  does  not  own  the  railroads,  but  only  a  mine,  is 
at  a  very  distinct  disadvantage,  while  the  railroad  operator,  who  owns 
both  the  mines  and  the  railroad,  can  make  his  profit  out  of  the  railroad. 
That  was  their  claim,  as  you  say,  Mr.  Chairman,  but  I  suppose  we 
might  be  disposed  to  accept  it  on  account  of  the  deduction  to  be  drawn 
from  it. 

The  Chairman.  According  to  that  estimate,  if  the  selling  price  of 
the  coal  was  |!5  a  ton  in  the  market,  the  cost  of  transportation  $1.55, 
and  there  was  only  7  cents  of  profit  to  them,  then  the  value  of  the  coal 
and  the  cliarges  for  mining  must  be  something  over  $3,  according  to 
that  claim  of  theirs. 

Mr.  TowNSEND.  That  inclifdes  the  profit  of  the  dealer? 

The  Chairman.  No;  I  have  included  that  in  the  profit  of  7  cents. 

Mr.  Ryan.  Was  that  profit  of  7  cents  independent  of  the  $5  selling- 
price  ? 

Mr.  Hearst.  I  presume  so. 

The  Chairman.  That  was  substantially  their  claim? 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  Was  that  true? 

Mr.  Hearst.  1  think  not.  But  I  would  hesitate  to  go  into  the  fig- 
ures of  this  case  ver}-  definitely  without  something  to  refer  to,  because 
figures  are  elusive  things. 
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The  Chairman.  1  would  liko  to  have  a  littU^  approxhnate  idea  of 
how  much  the  public  are  IxMiig  robbed. 

Mr.  Hearst.  I  did  not  know  that  this  case  was  to  be  investio-ated 
except  as  it  related  to  the  Interstate  Commerce  Commission,  so  that  I 
did  not  fortify  myself  with  these  figures;  but  I  will  be  glad  to  do  it, 
if  it  is  required. 

The  Chairman.  If  you  will  furnish  us  with  a  statement  on  these 
points  we  Avould  l)e  glad  of  it. 

Mr.  Hearst.  I  shall  be  delighted  to  do  it.  Hut  w  hat  I  wanted  to 
bring  out  here  were  the  facts  as  to  the  contracts  that  were  culled  for, 
and  their  relevanc_y,  and  the  difficulty  that  we  had  in  securing  them; 
and  1  wanted  to  sa3\  further,  that  after  all  this  delay  the  finding  of  the 
Interstate  Conuuerce  Commission  will  not  be  final,  will  not  really  be 
effective;  it  will  only  be  a  sort  of  recommendation,  and  in  order  to 
sustain  it  they  will  have  to  go  into  court  and  try  the  matter  all  over 
again,  first  before  a  circuit  court,  and  if  it  is  appealed,  before  the 
United  States  court.  And  after  all  those  proceedings  have  been  gone 
through,  all  they  will  have  succeeded  in  establishing  is  that  the  pres- 
ent rate  is  unreasonable,  and  the  road  may  go  to  work  and  put  into 
effect  another  rate  which  is  somewhat  less,  but  almost  equally  unreason- 
able, and  the  whole  thing  will  have  to  be  taken  up  from  the  beginning 
again.     That  is,  at  least 

Mr.  TowNSEND.  What  is  the  number  of  your  bill? 

Mr.  Hearst.  No.  13778. 

Mr.  Adamson.  1  do  not  know  whether  3^ou  brought  it  out,  or  have 
stated  it,  but  1  would  like  to  know  whether  you  employed  counsel  in 
your  case,  or  whether  you  relied  upon  the  Government's  counsel 
entireh'? 

Mr.  Hearst.  I  emploA^ed  counsel  in  my  case.  Now,  the  object  of 
my  bill  is  to  obtain  expedition  and  effectiveness  in  action.  Its  object 
is  to  give  the  Interstate  Commerce  Commission  the  power  to  fix  a 
reasonable  rate,  and  not  merely  to  say,  not  merely  to  determine  or 
succeed  in  bringing  out  that  a  certain  rate  is  unreasonable;  and  the 
establishment  of  a  court  is  in  the  interest  of  promptness,  and  other 
interests,  too,  to  secure  a  more  consecutive  line  of  opinion,  for  instance, 
but  chiefl}'  to  secure  a  prompt  enforcement,  by  writ,  of  the  orders  of 
the  Conmiission.  and  to  enable  the  Commission  to  speedily  get  at  the 
facts,  and  to  effectively  provide  a  remedy. 

The  first  section  deals  with  that: 

Be  it  enacted  by  the  Senate  and  House  of  Representatires  of  the  United  States  of  America 
in  Congress  assembled,  That  hereafter  when  the  Interj^tnte  Commerce  Commission 
shall,  in  any  case  pending  before  it  under  the  act  to  re<iulate  commerce,  approved 
February  fourth,  eio;hteen  hundred  and  eijjhty-seven,  as  amended  or  supplemented 
by  other  acts  of  Congress,  decide  that  a  rate  for  the  transportation  of  freight  or  pas- 
sengers is  unreasonable  or  unjust  it  shall  be  the  duty  of  the  Conunission,  and  it  is 
hereby  autliorized  and  empowered,  to  fix  a  rate  in  lieu  of  the  rate  it  has  found  unrea- 
sonable and  unjust. 

Now,  I  understand  that  the  constitutionality  of  that,  or  of  a  similar 
section  in  another  bill,  has  been  quc^stionc^l  before  the  conmiittee,  and 
while  I  do  not  pretend  to  be  a  lawyer  at  all,  I  have  endeavored  to  deal 
as  a  layman  with  that  ])oint. 

Mr.  Mank.  Does  that  provision  I'elate  to  th(^  Interstate  ConnniM'ce 
Conunission  or  to  the  court;! 

Mr.  Hearst.   It  is  to  the  Conunission. 
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Mr.  Richardson.  What  is  3^our  authorit}'  that  you  propose  for  this 
Interstate  Commerce  court;  it  is  final,  is  it  not — you  can  not  go  beyond 
that  except  by  certiorari  to  the  Supreme  Courts 

Mr.  Hearst.  Yes.  There  is  no  appeal  from  it  except  where  grave 
constitutional  questions  are  involved.  The  Interstate  Commerce  Com- 
mission, probably  under  section  1,  has  an  opportunity  to  move  of  its 
own  motion,  and  that  has  seemed  to  be  in  accordance  with  the  expres- 
sion of  the  Supreme  Court,  in  my  case,  that  the  shipper's  complaint, 
or  even  the  citizen's  complaint,  was  not  necessary;  but  it  was  in  the 
power  of  the  Commission,  and  it  was  the  duty  of  the  Commission,  to 
investigate  unjust  and  imreasonable  conditions  generally.  I  give  them 
simply  the  power,  then,  in  this:  When  they  have  found  the  rate  unrea- 
sonable, to  fix  a  reasonable  rate;  and  I  can  refer  the  committee  here  to 
various  decisions  of  the  Supreme  Court  in  which  these  points  have  been 
decided — the  maximum-rate  case  and  the  Reagan  case,  for  instance. 

The  Chairman.  1  do  not  think,  Mr.  Hearst,  that  that  proposition 
troubles  an}'  member  of  the  committee;  at  least  I  have  not  heard  such 
expressions.  The  trouble,  whatever  there  is  of  that  character,  is  with 
reference  to  giving  the  court  the  power — a  judicial  body  the  povrer — 
to  fix  the  rates. 

Mr.  Hearst.  Yes. 

Mr.  ]Mann.  For  the  future. 

The  Chairman.   For  the  future. 

Mr,  Richardson.  Conferring  any  legislative  power  upon  the  Inter- 
state Commerce  Commission. 

Mr.  Hearst.  Legislative  power? 

Mr.  Richardson.  Yes,  sir;  delegating  it,  a  power  of  Congress. 

The  Chairman.  1  would  be  glad  to  have  that  brief  upon  the  record 
upon  that  other  point. 

Mr.  Hearst.  It  is  not  really  a  brief.  What  I  have  here  is  just  with 
regard  to  the  right  of  Congress  to  delegate  its  legislative  powers,  and 
the  references  are  made  to  the  maximum-rate  case,  to  the  effect  that 
Congress  itself  might  prescribe  rates,  and  to  the  Reagan  case,  to  the 
effect  that  the  power  to  fix  rates  is  not  within  the  absolute  discretion 
of  the  carriers,  but  is  subject  to  legislative  control.  The  legislature 
has  the  power  to  fix  rates,  and  this  power  can  be  delegated.  Accord- 
ing to  the  maximum-rate  case  Congress  might  itself  prescribe  the  rates, 
or  it  might  commit  to  some  subordinate  tribunal  this  duty. 

Mr.  Shackleford.  Could  it  confer  the  power  upon  the  judiciaiy? 

Mr.  Hearst.  It  is  conferring  it  upon  the 

Mr.  Lamar.  Is  it  seriously  contended  before  this  committee  that 
Congress  can  not  delegate  its  power  to  fix  rates  to  a  quasi  legislative 
body  or  a  legislative  body  like  the  board  of  commissioners? 

Mr.  Richardson.  I  do  not  know  if  I  understand  this  correctly,  but 
the  question  is,  as  I  understand,  Can  Congress  delegate  its  legislative 
power  to  a  commission  that  is  judicial? 

Mr.  Lamar.  Is  that  a  general  question  is  dispute  among  lawyers? 

The  Chairman.  No;  the  question,  as  I  understand  it,  that  involves 
difficulty  is,  Can  Congress  impose  upon  a  judicial  body  the  duty  of 
fixing  a  future  rate? 

Mr.  Richardson.  Then  the  further  question  is,  if  that  is  done,  then 
a  higher  court  could  not  revise  that  legislative  authority.  For 
instance,  suppose  that  the  right  is  given  to  this  Interstate  court,  or  as 
Mr.  Hearst  calls  it — how  do  you  name  it? 
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The  Chaikman.   Interstiite  commerce  court. 

Mr.  Richardson.  Yes;  the  Interstate  Commerce  court.  Suppose 
the  rig-ht  is  given,  as  this  })ill  g-iyes  it,  to  tix  a  rate;  that  is,  conferring- 
upon  that  court  l)v  Congress,  legishitive  authority. 

]Mr.  Hearst.  This  bill  confers  legislative  authority  on  the  Com- 
mission. 

Mr.  Richardson.  If  that  is  a  fact,  could  the  Supreme  Court  of  the 
United  States  revise  that  legislative  authority  we  have  delegated  to 
the  court  that  this  1)ill  creates? 

Mr.  Lamar.  That  is  not  the  intent  of  the  ])ill,  is  it? 

Mr.  Hearst.  Ko,  sir. 

Mr.  Richardson.  That  is  the  way  that  it  strikes  me. 

Mr.  Hearst.  ^Fhe  ])ill  delegates  to  the  Interstate  Commerce  Com- 
mission the  legislative  power  of  Congress,  and  gives  to  the  Commission 
the  power  to  tix  the  rate. 

]Mr.  Richardson.  I  understand  that,  and  then  to  this  court 

Mr.  Hearst.  Is  given  the  power  to  review  the  rate  fixed  b}-  the 
Conunission. 

Mr.  Richardson.  And  contirm  it. 

Mr.  Hearst.  As  the  circuit  court  now  has  the  authority,  this  court 
is  simply  constituted  to  take  the  place  of  the  circuit  court.  It  is  not 
empowered  to  tix  rates  at  all.  I  was  proceeding  to  show  that  the 
Commission 

Mr.  Richardson.  That  very  question  rises  right  there,  it  seems  to 
me,  if  I  can  understand  you  or  make  myself  understood  b}'  you,  that 
there  would  be  conferred  by  this  bill  on  the  Interstate  Commerce 
Commission,  legislative  authority. 

Mr.  Hearst.   Yes,  sir. 

Mr.  Richardson.  The  authority  to  tix  rates? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Richardson.  Now,  if  they  have  got  the  legislative  authority  to 
tix  rates,  do  you  think  the  court  that  you  make  there  as  an  appellate 
court  would  have  a  right,  a  judicial  right,  to  pass  upon  a  legislative  act? 

Mr.  Shackleford.  Might  they  not  pass  in  that  case  upon  whether 
the  Commission  had  exceeded  the  legislative  authority  that  is  conferred 
upon  it,  and  is  not  that  the  only  question  that  does  come  into  the 
court  i 

Mr.  Burke.  As  I  understand  it,  the  court  might  find  that  the  rate 
fixed  by  the  C/ommission  was  unreasonable,  and  this  intends  to  give 
the  court  the  power  to  tix  a  rate.     Is  not  that  the  proposition? 

Mr.  Hearst.  That  is  not  the  proposition  of  this  bill. 

Mr.  Shackleford.  I  imagine  that  Mr.  Hearst's  bill  intends  to 
give  the  coui't  the  pow(M'  to  review  the  tinding  of  the  Conunission  and 
to  say  whetlier  the  Conunission  has  exceeded  its  authority  by  passing" 
a  confiscatory  or  otherwise  unjust  rate? 

Mr.  Hearst.   Yes,  sir;  that  is  it. 

Mr.  Richardson.  As  I  understand  it.  Mr.  Burke,  there  is  not  a 
single  bill,  so  far  as  I  have  read — 1  do  not  know  that  I  have  examined 
all  of  them  carefully — that  does  not  place  somewhere  the  right  to  tix 
a  rate, 

^Ir.  Hearst.  My  l)ili  does,  but  places  that  right  w  ith  the  Conunis- 
sion, where  T  think  it  belongs. 

Mr.  Mann.  Let  us  take  a  specitic  case  and  se(»  what  your  idea  is  as 
to  the  authority  that  Is  in  your  bill.     Suppose  the  railroad  rate  from 
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Chicago  to  New  York — the  lir.st-class  rate--is  75  cents  a  hundred,  and 
that  complaint  is  made  before  the  Commission,  and  the  Commission 
decides  that  50  cents  a  hundred  is  a  reasonable  rate.  Suppose  that  that 
decision  is  appealed  to  the  court  which  you  propose  to  create  and  the 
court  finds  that  that  rate  is  unreasonably  low.  Now,  under  your  bill, 
would  the  court,  tindino-  that  50  cents  a  hundred  was  unreasonabl}' 
low,  have  the  power  at  the  same  time  to  say  what  is  a  reasonable  rate 
for  the  future  i 

Mr.  Hearst.  No,  sir,  not  at  all.  The  court  will  simph^  find  that 
the  finding- of  the  Commission  was  unjust  or  confiscatory,  and  it  would 
remand  the  case. 

Mr.  Mann.  And  have  the  Commission  act  again? 

Mr.  Hearst.  Yes,  sir.  I  suppose  in  the  court's  decision  the  Com- 
mission would  find  some  light  for  its  guidance  in  its  further  action. 

Mr.  A  DAMSON.  What  reason  can  you  assign  that  we  should  not 
empower  a  court  to  fix  that  rate  right  there? 

Mr.  Mann.  You  do  not  run  against  the  question  of  the  (constitu- 
tion in  your  bill  which  has  been  bothering  us,  then? 

Mr.  Hearst.  No.  I  simply  wanted,  in  citing  these  cases,  to  show 
that  Congress  has  a  right  to  delegate  its  legislative  powers  to  this 
Conuuission,  and  that  it  has  a  right  to  institute  a  court  to  review  the 
action  of  the  Commission,  and  to  enforce  by  writ  the  orders  of  the 
Commission  when  they'  are  approved. 

Mr.  Adamson.  What  I'eason  do  you  assign,  if  a  court  ma}^  review 
the  finding  of  a  conmiission  and  determine  it  to  be  wrong,  that  we 
can  not  empower  that  court  at  the  same  time  to  render  a  final  judgment 
in  the  matter? 

Mr.  Hearst.  It  seems  to  me  to  he  outside  of  the  functions  of  the 
court  to  fix  a  rate. 

Mr.  Adamson.  If  the  court  can  review  and  undo  a  part  of  the  action 
of  the  Commission,  why  can  not  they  finish  the  job,  if  we  authorize 
them  to  do  so? 

Mr.  Hearst.  It  might  be  decided  that  you  could  not  authorize  them 
to  do  so. 

Mr.  Adamson.  That  is  not  the  question  that  has  concerned  me. 
The  idea  that  comes  to  my  mind  is,  whv  should  we  take  charge  of 
other  people's  property  and  run  their  business  without  their  consent? 

Mr.  Hearst.  We  are  here  to  represent  the  people  and  to  act  for 
them,  and  if  the  majority  of  the  people  of  this  country  are  being 
oppressed  in  any  way  and  unjustly  treated,  or  unreasonably  treated, 
we  ought  to  seek  some  means  of  preventing  it,  even  if  we  should  to 
some  extent  regulate  the  business  of  the  railroads  without  their  consent. 

Mr.  Adamson.  We  have  passed  that  proposition,  and  everybody  has 
agreed  that  it  is  right  to  take  charge  and  establish  a  tribunal  to  fix 
rates  for  the  railroads.  Now,  you  propose  to  constitute  a  separate 
body  to  review  the  findings  of  this  Commission,  to  which  we  have  dele 
gated  the  power  to  fix  rates,  and  that  body  ma}'  hear  the  case  and 
decide  that  everything  that  has  been  done  is  wrong;  and  3'et  you  say 
that  you  can  not  empower  that  court  to  finish  the  job  and  declare  a 
final  rate  that  shall  prevail  ? 

Mr.  Hearst.  It  might  be  done,  but  I  do  not  think  that  you  can 
constitutionally  do  it.  It  may  be  so,  but  I  do  not  think  so;  and  con- 
sequently I  did  not  put  in  my  bill  that  clause. 
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Mr.  Adamson.  You  have  had  in  mind  tlie  decisions  in  tlie  Supreme 
Court  in  which  the}"  have  said  they  can  not  confer  that  authoritj'  upon 
the  courts. 

Mr.  KiCHAKDSON.  If  I  understood  the  question  a  few  mimites  since, 
you  said  in  your  answer  that  3'our  bill  did  i\ot  come  into  conflict  with 
the  idea  that  there  had  )>een  an  expression  on  the  power  of  Congress 
to  delegate  its  legislative  authority  to  tlie  Interstate  Commerce  Com- 
mission; that  is  what  I  understood  you  to  say,  that  this  hill  avoided 
that.  If  I  understand  your  bill,  from  the  reading  that  I  have  given  it, 
it  is,  first,  to  give  the  Interstate  Connnerce  Commission,  where  a  rate 
has  been  challenged  and  investigated  and  found  to  be  unreasonable, 
the  power  and  authoritv  then  to  substitute  what  is  considered  a  reason- 
able and  just  and  fair  rate,  right  then  and  there  ^ 

Mr.  Hearst.  Yes,  sir:  to  fix  a  rate. 

Mr.  Richardson.  And  that,  possil)ly,  under  certain  conditions,  and 
under  limitations  of  time,  it  should  go  into  effect.  You  have  then 
constituted  the  interstate  commerce  court,  to  which  an  a])peal  can  be 
taken.  Now,  when  you  get  to  that  court,  the  court  has  only  the 
authority  to  confirm  or  remand? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Richardson.  That  is  all  the  authority  that  it  has? 

Mr.  Hearst.   Yes,  sir. 

Mr.  Richardson.  Now,  do  you  not  think  when  you  clothe  the  Inter- 
state Commerce  Commission  with  the  authority  to  substitute  a  reason- 
at)le  rate  for  a  rate  which  is  thought  unreasonable,  that  that  is  vesting 
the  Interstate  Commerce  Commission  with  the  legislative  authority? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Shackleford.  That  has  never  been  questioned  by  anybody. 

The  Chairman.  I  call  your  attention  to  this  provision  in  the  bill  on 
page  9: 

Said  court  shall  thereupon,  as  speedily  as  may  be,  proceed  to  review  the  order 
appealed  from,  as  to  its  justness,  reasonableness,  and  lawfulness  upon  the  said  record 
returned  V)y  the  Commission,  and  thereupon  if,  after  hearing  the  parties,  said  court 
shall  be  of  the  opinion  that  such  order  is  unjust,  unreasonable,  or  unlawful,  it  shall 
modify,  set  aside,  or  anul  the  same  by  appropriate  decree,  or  remand  the  cause  to  the 
Interstate  Commerce  Commission  for  a  new  or  further  hearing;  otherwise  the  order 
of  said  Commission  shall  be  affirmed. 

Mr.  Hearst.  Y^es,  sir. 

The  Chairman.  Now,  there  is  the  authority  conferred  to  nu)difv 
a  rate. 

Mr.  Hearst.  No,  sir;  1  beg  your  pardon.  At  least,  it  is  not  neces- 
sarily meant  to  confer  authority  to  modify  a  rate.  It  is  meant  to  con- 
fer authority  to  modify  orders  of  the  Commission.  Those  orders  do 
not  all  relate  to  I'ates.  In  my  opinion  it  could  not  constitutionally 
modify  a  rate,  but  it  could  constitutionally  modify  other  orders  of  the 
Commission,  and  it  is  only  authorized  to  do  what  it  can  do  constitu- 
tionally —at  least,  what  we  think  it  can  constitutionally  do. 

The  Chairman.  Y^es.  Then  if  it  can  or  could  have  the  po^vei'  undei- 
a  law  to  perform  this  act — this  legislative  act,  so  called^ — then  it  could 
modify  the  order  that  would  say  a  rate  of  25  cents,  for  instance,  is  a 
just  rate,  and  it  could  make  it  22  cents,  or  it  could  make  it  27  cents? 

Mi-.  Hearst.  Yes,  if  it  has  the  constitutional  right  to  do  it,  it  could 
do  it. 
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The  Chairman.  But  von  think  that  it  has  not  the  constitutional 
right? 

Mr.  Hearst.  I  think  that  it  has  not  the  constitutional  right,  but  I 
think  that  it  has  the  constitutional  right  to  modif}-  other  orders  of  the 
Commission,  which  do  not  relate  to  rates,  which  might  relate  to  classi- 
fications or  schedules,  or  anj^  of  a  number  of  other  things. 

The  Chairman.  Then  we  might  not  give  to  the  Commission  the 
power  to  fix  a  rate,  or  the  court.  Could  not  Congress  require  the 
court  to  review  the  action  of  the  Commission  fixing  a  rate,  to  sa}" 
whether  that  rate  is  just  and  reasonable,  and,  if  not,  what  rate  would 
be  just  and  reasonable,  and  then  sa}"  that  that  rate,  so  found  by  them 
to  be  just  and  reasonable,  should"  be  the  rate  hereafter  to  be  charged? 

Mr.  Hearst.  Of  course  the  court  does  that  as  far  as  it  is  constitu- 
tional for  it  to  do  it.  It  does  it  to  this  extent,  that  in  rendering  an 
opinion  and  in  remanding  the  case  to  the  Commission  it  gives  its  rea- 
sons for  its  opinion — its  reasons  wh}"  the  rate  is  considered  unreason- 
able— and  the  Commission,  guided  by  that  opinion,  goes  ahead  and 
fixes  the  rate,  with  its  legislative  powers,  as  1  do  not  think  the  court 
can  fix  is  as  a  judicial  tribunal. 

The  Chairman.  In  that  instance  the  court  would  not  be  fixing  the 
rates  in  contemplation  of  law:  l)ut  the  legislative  act  comes  in  there 
then,  after  it  has  completed  its  duty,  and  says  that  that  rate  that  they 
have  named  shall  be  the  lawful  rate  that  shall  be  charged. 

Mr.  Shackleford.  Now.  in  that  connection,  I  want  to  ask  a  question. 

The  Chairman.  I  would  like  to  have  Mr.  Hearst  answer  that — that 
is,  if  he  has  studied  that  branch  of  it. 

Mr.  Hearst.  Of  course  I  am  a  layman  and  I  can  not  put  my  opinion 
up  against  that  of  distinguished  law3'ers,  but  I  do  not  think  that  the 
court  has  the  right  to  do  that.  I  think  that  it  has  simply  the  right 
to  pass  on  the  findings  of  the  Commission,  and  if  it  disapproves  of  the 
findings  of  the  Commission  it  remands  the  cause  to  the  Commission 
and  the  Commission  goes  ahead  and  fixes  another  rate  in  accordance 
with  the  decision  of  the  court:  but  the  decision  of  this  legislative  body 
to  fix  a  rate  does  fix  the  rate,  and  the  court,  with  its  judicial  power, 
reviews  the  action  of  the  Commission. 

The  Chairman.  After  that,  the}-  having  this  power  of  reviewing, 
acting  in  this  manner  3'ou  have  just  spoken  of,  they  remand  the  matter 
to  the  Commission,  and  the  Commission,  under  the  law,  would  then 
be  required  to  fix  the  rate  as  suggested  by  the  court.  Now.  the  ques- 
tion I  have  suggested  is.  wliether  the  legislature  could  do  that  without 
the  necessity  of  remanding  the  case  and  the  consumption  of  that  time. 

Mr.  Hearst.  I  understand  3'ou.  sir. 

The  Chairman.   Because  if  the  Commission  carries  out  the  sugges- 
tion of  the  court  and  fixes  that  particular  rate,  it  w-ill  simply  be  exer 
cising  a  legislative  function  that  Congress  has  conferred  upon  it. 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  Now,  why,  by  this  broad  declaration  that  the  rate 
that  they  Tiave  determined  shall  be  the  future  rate  to  be  charged,  can 
not  they  avoid  all  that  ditficulty  at  the  time,  and  fix  future  rates? 

Mr.  Hearst.  I  think  it  is  simph'  a  question  of  the  constitutionalit}^ 
of  that  method. 

Mr,  Shackleford.  I  would  like  to  make  a  suggestion  right  there. 

Mr.  Wanger.  It  would  be  desirable,  if  the  court  has  the  power, 
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that  it  should  (h'tcM'iniiic  the  inaltcr  without  any  further  j)i'oc(MHliiio-. 
Do  you  uot  thiuk  so  '. 

i\ii".  Hearst.  I  do  uol  know  whether  that  wouhl  he  uioi'e  (h\<ii-able 
than  the  procedui'e  i)ropos(^d  in  tliis  l)ill. 

Mr.  Shackt.efori).  In  that  coiuiection,  under  the  ])i'ovisi<)n  tiiat  this 
hill  now  contains  autliori/ini;'  the  court  to  I'eview  and  modify  or 
voniand,  if  the  court  should  tind  it  is  clothed  with  constitutional  i)Ower 
to  fix  a  rate  inst(^ad  of  a  rate  that  had  been  tixed  by  the  Commission, 
would  it  not  have  authority  to  do  that  under  the  provis'ion  of  your 
bill  which  says  that  it  mij>ht  modify  an  ord(M-^ 

Mr.  Hearst.    Most  certainly  it  would  have  power  to  (h)  it. 

Mr.  SnAC'KLEFORi).  Would  not  the  matter  that  the  cliairman  speaks 
of  be  eml)raced  in  your  l>ill  under  that  clause,  yivinu-  it  the  powiM*  to 
modify  a  lindino-  of  the  C\)mmission  ( 

Mr.  Hearst.    I  tliink  so. 

The  C'hair.aian.  I  was  under  the  im})ression  that  the  power  of  the 
Commission  to  act  after  the  remanding-  of  the  case  in  conjunction  and 
in  harmony  with  the  sug's^estion  of  the  court  would  depend  upon  the 
act  of  Congress  that  gave  them  this  legislative  power  to  tix  the  rates. 
In  other  words,  the  Commission  borrow  their  power  from  the  courts. 
Now,  it  occui's  to  me  that  if  we  could  do  that,  about  which  I  have  no 
doubt,  we  could  also,  without  any  (piestion,  l)y  enactment  say  that  the 
rsite  which  w^as  moditied  ])v  the  Connnission — that  they  had  determined 
would  be  a  just  rate — might  b(>  legislated  into  virility  and  force  l)y  such 
language  as  I  have  used:  "And  this  rate,  so  determined,  shall,  after 
notice,  be  the  lawful  rate  to  be  charged  for  this  service.'' 

Mr.  Hearst.  The  point  is  that  the  bill  provides  that,  if  it  is  consti- 
tutional. 

The  Chairman.   No;  I  tiiink  not.     Oh,  it  provides 

Mr.  Hearst.  It  provides  it  in  the  word  "moditV." 

The  Chairman.  Yes;  but  it  does  not  contain  this  other,  to  my  mind 
essential,  provision,  that  the  rate,  as  it  is  moditied.  shall  be  thereafter 
the  lawful  I'ate.  Then,  the  rate  gets  its  sanction  and  its  power  from 
this  sentence  of  the  law,  this  declai'ation. 

]Mr.  Hearst.  It  seems  to  me  that  the  bill  does  give  the  court  that 
power,  provided  that  power  can  be  constitutional]}'  given  to  the  court, 
by  the  use  of  the  word  "modify."  But  I  sa\'  it  is  only  a  matter  of  my 
opinion.  I  do  not  presume  to  put  my  opinion  up  against  yours;  but 
my  opinion  is  that  Congress  can  not  give  the  court  that  powei';  but 
if  it  can,  th(^  court  has  it  under  the  phraseology  of  my  bill,  and  if  it 
can  not,  then  that  phraseology  api)lies  merely  to  othiM-  orders  where 
the  coui't  ob\  iously  has  the  power. 

The  Chairman.  I  am  afraid  that  you  do  not  g(^t  my  idea  with  i-egard 
to  this  matter.  I  am  trying  to  avoid  the  difhculty  of  conferring  this 
h^gislative  power  upon  a  judicial  body. 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  I  say,  I  thiuk  there  may  be  very  great  (lifHculty  in 
doing  it;  and  we  may  not  have  the  jiower  to  do  it.  I  am  trying  to 
avoid  it  by  re(|uiring  there  what  may  be  pei'haps  considered  a  minis- 
terial act,  namely,  aftcu"  they  have  investigated  one  of  these  cases,  and 
found  tiiat  the  rate  is  unreasonable,  which  we  undoubtedly  nr.iy  do, 
then  retpiiring  them  to  go  on(^  ste|i  fin'th(M'  and  say  what  would  be  a 
reasonable   rate,   not   For  the  purpose  of  tlu^ir  putting  that  rate  into 
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effect,  not  for  the  purpose  of  making  that  action  a  part  of  a  decree 
that  would  be  carried  out  as  a  decree,  but  simpl}-  for  the  purpose  of 
stating  a  fact;  and  then  the  law  comes  in  and  says  that  that  rate  which 
the}^  have  thus  named  shall  be  the  future  rate  to  be  charged.  I  am 
afraid  that  you  did  not  get  the  idea  that  I  had  in  this  suggestion.  I 
have  not  any  doubt  myself  about  our  power  to  do  that,  and  I  think 
that  is  the  solution  of  this  constitutional  difficulty. 

Mr.  Kyle.  Would  not  that  be  in  effect  the  same  as  if  the  Commis- 
sion then  ei?tablished  that  rate? 

The  Chairman.  No;  it  would  not  be  the  same,  because  it  then 
))ecomes  the  direct  act  of  the  Congress. 

Mr.  Adamson.  The  witness  is  now  right  at  the  point  where  I  had 
him  when  I  asked  him  my  last  question,  and  1  would  like  to  go  on  from 
there  if  you  have  finished. 

The  Chairman.  I  am  through  with  this,  if  Mr.  Hearst  gets  my  idea. 

Mr.  Hearst.  I  think  I  do;  but  I  do  not  see  the  advantage  of  a  doubt- 
ful method  of  fixing  a  rate  by  a  court  when  the  clearl}'  constitutional 
method  of  fixing  the  rate  by  a  commission  is  available. 

The  Chairman.  Have  you  thought  of  this  matter,  and  have  j^ou  an 
opinion  as  to  whether  this  method  would  be  operative  and  would  over- 
come that  constitutional  difficulty  ( 

Mr.  Heakst.  Of  course  I  did  think  of  the  various  difficulties,  and 
doubtless  that,  or  something  like  that,  occurred  to  me;  and  in  framing 
the  bill  in  this  way  it  seemed  to  me  the  possible  difficulties — all  possible 
difficulties — that  might  arise  would  be  avoided,  because  there  is  no 
question  of  the  powers  as  given  to  the  Commission  and  as  given  to  the 
court,  as  herein  set  forth.  And  the  delay  is  inconsiderable  compared 
with  the  delays  that  occur  now.  The  greatest  saving  of  time  and 
machinery  and  expense  is  provided  for  in  this  bill.  And  it  insures,  I 
think,  beyond  question  the  procedure  of  the  Commission  and  the  court 
being  constitutional  and  being  supported  l)y  the  Supreme  Court. 

Mr.  Adamson.  Now,  Mr.  Chairman,  this  matter  that  I  want  to  pur- 
sue will  not  disturb  your  line  of  questions.  It  is  entirely  in  line  with 
yours. 

I  was  asking  you,  Mr.  Hearst,  a  few  minutes  ago,  what  reason  3'ou 
could  give  why,  in  constituting  a  court  for  review  of  the  finding  of 
the  Commission  with  authorit}'  to  judge  the  rates  fixed  by  that  Com- 
mission, and  to  adjudge  what  its  rates  should  be,  it  could  not  be 
empowered  by  us,  endowed  with  the  authority,  to  declare  what  would 
be  a  just  and  proper  rate,  and  why  we  should  not  then,  in  the  same 
act,  legislate  that  that  should  be  the  future  rate. 

Mr.  Hearst.  Yes,  sir. 

Mr.  Adamson.  And  3^ou  s.aid  in  answer  to  Mr.  Mann  that  perhaps 
you  could  not  do  that.  You  did  not  fulW  answer  that.  Now,  1  want 
to  know,  when  this  court  is  constituted  b}'  us  with  power  to  say  what 
a  just  and  proper  rate  would  be,  if  we  could  not  by  enactment,  the 
same  act,  provide  that  that  rate  so  found  by  them  should  be  the  future 
rate?  There  has  never  been  any  decision  to  the  effect  that  that  could 
not  be  done,  has  there  ? 

Mr.  Hearst.  There  has  never  been  any  decision  of  the  Supreme 
Court  as  to  this  court,  because  this  court  has  not  j^et  been  established; 
but  it  has  been  decided  to  be  unconstitutional  to  give  that  authority  to 
a  court. 

Mr.  Adamson.  What  provision  of  the  Constitution  says  that? 
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Mr.  Hkarst.  Tlio  clause  of  the  Coustitution  .separating-  the  execu- 
tive, legislative,  and  judiciary. 

Mr.  Adamsox.  1  am  trying-  to  g-et  j'our  views,  now.  I  notice  that 
Judge  Lamar  made  a  suggestion  to  you  which  I  did  not  hear.  He  is 
a  good  lawyer,  of  course 

Mr.  Hkarst.  You  may  be  e([ually  confident  that  I  am  not,  and  I  am 
very  willing  to  hear  a  suggestion,  ])ecause  1  suppose  you  are  more 
anxious  to  get  the  real  facts  of  the  case  than  you  are  to  get  my  views. 

Mr.  I^A>iAK.  I  suggested  the  fact  of  the  broad  distinction  between 
the  legislative  and  judicial  functions. 

Mr.  Adamson.  I  asked  him  if  he  knew  of  any  other  reason  except 
that  distinction. 

Mr.  Lamar.  That  is  Inroad  enough. 

Mr.  Hearst.  I  can  only  repeat  what  1  have  said,  that  under  this 
ph  raseo  1  ogy 

Mr.  Adamson.  I  am  not  asking  you  with  reference  to  any  bill.  I 
have  no  idea  that  any  bill  now  before  Congress  will  become  a  law. 
We  are  trying  to  tind  out  what  is  right,  and  to  make  and  report  a  bill, 
which  1  })elieve  will  be  done.  1  am  asking  you  the  al)stract  question 
as  to  doing  or  not  doing  the  particular  thing.  Now,  you  do  not  think 
that  the  provision  as  to  the  integrity  and  keeping  separate  of  the  three 
departments  of  the  (jrovernment  would  prohibit  the  legislation  sug- 
gested to  you  by  the  chairman'^ 

Mr.  Hearst.  1  think  that  it  might,  and  I  think  that  if  it  did  pre- 
vent it,  my  l)i]l  would  stand,  and  if  it  did  not  prevent  it,  they  would 
be  able  to  proceed  under  the  word  "modify,"  as  you  wish  them  to 
proceed,  and  ii  does  not  seem  to  me  advantageous  to  go  the  length  of 
putting  in  a  clause  which  might  be  considered  unconstitutional,  wheh 
they  have  the  privilege,  under  the  phraseology  that  exists  in  this  bill, 
of  doing  the  ver}'  thing  that  you  desire  them  to  do. 

Mr.  Adamson.  Can  you  tell  me  how  it  would  be  mixing  the  two 
departments  under  the  Constitution,  under  the  law  we  are  going  to 
pass,  to  declare  that  whatever  rate  the  court  shall  declare  would  be  or 
would  have  been  a  just  and  reasonable  rate,  shall  become  the  law? 
The  court  has  not  a  thing  to  do  with  making  the  law.  This  Congress 
makes  the  law,  and  it  seems  to  me  that  it  provides  for  the  judicial 
interpretation. 

Mr.  Hearst.  All  right  if  it  can  do  that;  it  can  do  it  under  this  bill. 

The  Chairman.  Taking  this  act  of  yours,  and  leaving  the  word 
"modify'"'  just  as  it  is,  and  all  of  that  sentence  just  as  it  is,  would  it 
strengthen  it  to  add,  in  the  appropriate  place— I  do  not  know  just 
where  it  would  con.e  — a  provision  that  the  rate  so  approved  or  so 
modified  by  the  court  should  be  the  lawful  rate  thereafter  to  be 
charged  by  the  carriers?     Would  that  strengthen  it? 

Mr.  Hearst.  That  assumes  that  the  court  may  modify  a  rate? 

The  Chairman.  Yes. 

Mr.  Hkarst.  1  have  not  assumed  that. 

The  Chairman.  What  is  the  office,  then,  of  the  word  "modify?-' 
That  relates  to  some  other  proceeding  in  your  mind  other  than  the 

Mr.  Hearst.  Any  orders  of  the  Conmiission  that  the  court  can 
modif}'.  Now,  it  obviously  can  modify  certain  orders  of  the  Conmiis- 
sion, and  it  can  possibly  modify  all  orders  of  the  Commission,  and  if 
it  can  not  it  will  l)e  conlined  to  those  which  it  can  constitutionally 
modify.     If  it  can  modify  the  rate  it  will  go  ahead  and  modify,  and 


132         PKorOSED    AMENDMENT    OF    I1STER8TATE-C(^MMERCE    LAW. 

.state  a  detinite  rate  and  fix  a  rate;  ])nt  1  repeat  I  do  not  think  the  conrt 
fix  a  rate. 

]Mr.  TowNSEND.  As  I  undei^tand  it,  your  bill  makes  pro\ision  for 
the  Interstate  Commerce  Commission  to  take  testimony'  neeessarj",  and 
if  a  rate  shall  be  found  unreasonable  should  determine  what  is  a  rea- 
sonable rate.  Now,  if  that  is  not  satisfactory  to  the  defendent,  he 
takes  an  appeal  to  this  interstate  court  that  you  haye  proyided^ 

Mr.  Hearst.  Yes,  sir. 

Mr.  TowNSEND.  And  that  interstate  court  ])nsses  upon  th(^  lawful- 
ness, if  I  may  use  that  woi'd,  to  coyer  all  cases  in  which  an  appeal  may 
1)6  taken — the  lawfulness  of  the  order  of  the  Commission.  And  if  that 
court  finds  that  the  Commission  has  made  a  lawful  rate,  then  that  rate 
immediately  stands,  does  it  not^ 

Mr.  Hearst.  Yes,  sir. 

Mr.  Townsend.  H'  it  tinds  it  has  not  much  a  lawful  rate,  then  it  is 
remanded  for  further  hearing- 1 

Mr.  Hearst.   Yes,  sir. 

Mr.  Shackleford.   Tnless  modified  :I 

Mr.  TowNSEM).  Mo;  1  do  not  want  to  say  *' modified."  Now.  I  am 
talking  on  the  supposition,  as  I  agree  Ayith  Mr.  Mann  on  that,  that  it 
seems  to  \uv  that  the  Supreme  Court  would  hold  that  the  court  could 
not  make  that  rate.  As  I  understand  from  your  ])ill  here,  a  rate  does 
stand,  if  it  is  decided  l)ythe  Supreme  Court  that  the  Commission  made 
a  lawful  rate  t 

Mr.  Hearst.  Yes.  sir. 

Mr.  STEyENS,  Let  me  ask  one  concrete  (juestion.  to  get  it  in  such 
ir*hape  that  we  can  find  the  distinction.  Suppose  that  the  railroad  was 
chai'ging  12  cents  a  hundred,  and  that  rate  was  challenged  on  the 
ground  that  it  was  unreasonal)le,  and  the  Conmiission  made  an  order 
fixing  it  at  S  cents  a  hundred;  then  suppose  that  an  appeal  for  reyiew 
was  taken,  and  the  case  went  to  this  court  on  that.  The  person  who 
challenged  that  I'ate  demanded  reparation  for  the  injustice  done  in  the 
ditference  between  8  cents  and  12  cents  a  hundred,  and  demanded  that 
no  greater  rate  in  the  future  should  be  charged  than  the  just  and  rea- 
sonable rate.  Now,  the  rate  fixed  by  the  Commission  was  8  cents  a 
hundred,  and  it  was  brought  to  this  court,  and  the  court  said  that  8 
cents  a  hundred  was  too  low,  and  that  10  cents  a  hundred  was  a  just 
and  reasonable  rate,  and  ordered  reparation  for  the  past  and  enjoined 
them  from  charging  more  than  1<)  cents  in  the  future.  That  is  con- 
stitutional. That  is  a  perfect  exercise  of  judicial  authority  up  to  that 
point,  is  it  not?  Your  bill  would  give  the  court  authority  to  do  that 
in  that  kind  of  a  case? 

Mr.  Hearst.   May  I  haye  that  question  read  to  me? 

Mr.  Stevens.  I  think  I  can  probably  restate  it  more  plainly.  Sup- 
pose that  a  rate  of  12  cents  a  hundred  is  charged  by  a  railroad  com- 
pany, and  that  rate  is  challenged  by  the  Commission  on  the  ground 
that  it  is  unfair  and  unjust  and  unreasonable,  and  the  man  who  brings 
the  complaint  demands  I'eparation  due  to  him  on  account  of  that  unjust 
charge.  The  Interstate  Commerce  Commission  liearsthe  case,  as  pro- 
vided by  your  bill,  and  fixes  the  rate  at  8  cents  a  hundi'ed  as  a  just, 
fair,  and  reasonal)le  rate,  and  grants  him  reparation.  A  review  is 
then  taken  to  the  court  provided  foi-  in  your  bill.  On  that  review  the 
court  makes  this  decree,  that  the  rate  of  8  cents  is  contiscatory — too 
low — and  that  a  rate  of  10  cents  is  just,  fair,  and  reasonable,  and  grants 
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him  re  pa  rat  ion  for  the  past,  and  enjoins  tlu'  railroad  against  eharuinu- 
more  than  10  cents  for  the  future.  Is  not  that  a  ])erfect  exercise  of 
judicial  authority  authorized  by  the  Constitution  in  such  cases? 

Mr.  Hkarst.  It  seems  to  me  that  that  is  merely  a  more  complicated 
way  of  stating'  the  pre\  ious  proposition  that  the  court  has  a  i'i(j-ht  to 
iix  the  rate^ 

Mr.  Stkvens.  1  am  just  askiny-  your  o])ini()n  on  that  sul)ject.  Does 
that  confer  upon  the  coui't  that  ecjuitahle  authority  to  (Mijoin  for  tlie 
future  the  exercise  of  an  illegal  rat(\  up  to  a  certain  point  t 

Mr.  IlEAPtST.  I  have  endeavored  to  fram(>  this  bill  so  that  the  court 
would  have  authority  to  act  up  to  its  constitutional  I'iolit. 

]Mr.  Stevens.  If  it  should  be  held  that  that  was  an  exercise  of  judi- 
cial authority,  that  the  court  would  be  obliged  to  declare,  in  viesv  of 
that  provision,  what  was  a  reasonal)le  rate  for  the  past  years,  and  to 
compel  reparation,  it  would  ex(U"cise  its  (Mjuitable  functions  and  forbid 
charging  any  more  than  an  ecjuitable  rate  for  the  future,  which  it 
.seems  to  me  it  has  aright  to  do  now,  has  not  Congress  a  right,  then, 
to  declare  that  a  rate  for  that  class  of  business,  under  tiiose  circum- 
stances, is  a  fair,  just,  and  reasonable  rate,  and  should  be  the  rate  for 
the  future  for  everybody?     Has  hot  Congress  a  right  to  do  that  ( 

Mr.  Hkarst.  Yes,  sir. 

Mr.  Shackleford.  If  Congress  has  the  right  to  do  that,  is  not  that 
right  given  in  the  words  authorizing  the  court  to  modify  the  orders  of 
the  Commission? 

The  Chairman.   NO,  sir. 

Ml'.  Mann.  I  think  you  will  agree  the  Supreme  Court  has  decided 
that  the  judicial  authoi'ity  has  not  the  power  of  determining  what  is  a 
reasonal)le  rate  for  tho  future.  We  understand  the  decisions  to  be 
that  way;  that  it  has  always  declared  that  the  judicial  authority  has 
the  power  to  declare  what  is  a  reasonable  rate  for  to-day,  or  what  was 
u  reasonable  rate  when  their  service  was  rendered  in  the  past. 

Mr.  Hearst.  Yes,  sir. 

]Mr.  Mann.  Now,  would  it  not  be  entirely  competent,  in  accordance 
with  the  suggestion  made  by  the  chairman,  for  us  to  rec[uire  the  court 
to  decide  in  a  certain  case  what  is  the  reasonable  rate  at  the  time  of 
the  hearing:  that  the  j'ate  in  existence,  not  a  future  rate,  is  reasonable, 
and  then  to  legislatively  say,  when  that  has  beiui  adjudicated,  when  the 
court  has  d(M'ide(l  what  is  a  reasonable  rate  at  th(>  time  of  the  hearing, 
that  that  rate  shall  be  the  reasonable  rate  and  enforced  by  the  courts 
for  the  future,  that  being  a  legislative  act? 

Mr.  Hearst.   I  doubt  it,  but  possil)ly  it  can  do  that. 

Mr.  Manx.  Can  there  be  any  (|uestion  about  it^  It  is  not  the  court 
declaring  what  is  a  reasonal)le  nxto  for  the  futui'e.  It  is  the  court 
exercising  its  conunon-law  jurisdiction. 

Mr.  Lamar.  The  rate  that  you  speak  of  is  the  rate  already  in  litiga- 
tion and  pending  liefore  the  court  to  be  ]iassed   u])on.  oi'   is  it  a  suj) 
posititious  rate ' 

Mr.  Mann.  Sui)pose  that  we  pro\ide  that  a  complaint  shall  l»e  mad(^ 
as  to  an  existing  rate,  an\'  shipper  would  have  the  authority  to  bring 
a  common-law  suit.  We  ma}'  provide  a  different  form  of  action. 
re(|uiring  the  court  or  Commission  to  determine  what  is  th<' reasona))le 
I'ate  at  the  time.  That  is  the  common-law  duty  of  the  court.  And 
when  that  i>  adjudicated,  why  can  not  we  legislatively  say  that  that 
shall  be  considered  nnd  be  tin-  i'(>asonable  rate  for  the  future? 
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Mr.  TowNSEND.  Does  any  other  bill  have  aii}^  other  object  in  view 
than  that? 

Mr.  Mann.  Every  other  bill,  and  everything  else,  except  what  1 
have  just  heard  here  in  the  way  of  suggestion  by  the  chairman,  is  to 
the  effect  that  the  court  shall  determine  what  is  a  reasonable  rate  for 
the  future. 

Mr.  Shackleford.  Let  me  ask  you  a  question.  If  the  court  should 
do  what  you  sa}",  would  it  not  take  the  form  of  a  judgment,  and  being 
in  the  form  of  a  judgment,  would  the  Commission  have  an}'  right 
thereafter,  under  changed  conditions,  to  regulate  that  rate  again  until 
it  had  proceeded  to  have  that  judgment  vacated  and  set  aside? 

]Mr.  Manx.  Any  bill  covering  that  question  will  of  course  provide 
a  method  for  reviewing  the  rates  tixed  in  that  manner,  just  as  an}'  other 
rate  may  be  reviewed. 

Mr.  Richardson.  May  I  ask  a  question? 

Mr.  Shackleford.  Mr,  Hearst  has  not  yet  answered  ^Ir.  Mann's 
question. 

Mr.  Richardson.  Excuse  me:  I  did  not  know  he  had  not  answered 
Mr.  Mann's  question. 

Mr.  Hearst.  I  simply  wanted  to  repeat  what  I  have  said,  that  there 
is  no  doubt  of  the  right  of  Congress  to  delegate  its  legislative  func- 
tion to  the  Commission,  and  there  is  no  doubt  of  its  right  to  consti- 
tute a  court  to  review  the  decisions  of  the  Commission,  and  there  is 
no  doubt,  first,  that  it  is  an  entirely  legal  system  of  procedure,  and 
that  it  is  also  an  extremeh'  prompt  S3\stem  of  procedure. 

Mr.  Richardson.  Under  your  bill  the  Commission  have  power  to 
raise  rates  when  the}-  find  them  discriminative!' 

Mr.  Hearst.  Yes,  sir;  they  have. 

Mr.  Richardson.  To  raise  a  rate  when  it  is  too  low? 

Mr.  Hearst.  Yes,  sir;  the  Commission  has  that  power  here,  if  it 
has  fixed  a  rate  that  becomes  too  low. 

Mr.  Richardson.  Suppose  that  the  rate  is  fixed  originally  for  the 
purpose  of  discrimination,  does  your  bill  give  the  Commission  the 
power  to  raise  it  if  it  is  too  low  ? 

Mr.  Hearst.  Yes,  sir;  it  gives  it  the  right  to  fix  a  rate,  and  if  it  has 
the  power  to  fix  a  rate,  I  suppose  it  would  unquestionably  have  the 
right  to  raise  a  rate. 

Mr.  Richardson.  You  know  that  often   occurs  in  the  matter  of 
discrimination;  that  is  what  makes  discrimination,  often,  localh'. 
•  Mr.  Hearst.  Yes,  sir. 

Mr.  Shackleford.  It  has  that  right  already  under  tlie  power  to 
regulate. 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  1  would  like  to  pursue  this  matter  further.  .In 
calling  your  attention  to  the  authority  given  on  page  10.  line  2,  "it 
shall  modify,  set  aside,  or  annul  the  same  by  appropriate  decree  or 
remand  the  cause  to  the  Interstate  Conmierce  Commission  for  a  new 
or  further  hearing,"  in  your  judgment,  would  that  authority  to  remand 
for  further  hearing  permit  the  court  to  determine  the  lines  on  which 
that  rehearing  would  be  had  ?  as,  for  instance,  they  might  say  that  the 
rate  fixed  by  the  Commission  as  just  and  reasonable  was,  in  their  judg- 
ment, either  too  high  or  too  low,  and  they  not  having  the  power  to  tix 
the  rate  themselves,  thev  chose  to  remand  it  to  the  Commission  with 
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the  instruction  to  tix  a  rate  lower  or  hit^hor.  Do  you  think  they  should 
have  that  powers 

Mr.  Hearst.  You  mean  to  ]iositively  direct  the  Connnission  what 
rate  to  tix  ^ 

The  Chairman.   Well,  in  their  judunient. 

Mr.  Hearst.  Of  course  their  opinion  would  naturally  t)e  that.  In 
o'iving-  their  opinion  they  w^ould  give  their  reasons  for  it,  and  that 
opinion  would  uiiide  the  Connnission  in  fixing  the  subsequent  rate. 
In  other  words,  it  would  endeavor  to  tix  the  rate  in  accordance  wdth 
the  decision  of  the  court. 

The  Chairman.  Then  that  power  to  remand  would  substantially 
give  to  them  the  power  of  determining  what  the  action  of  the  Com- 
mission should  be — as  is  usually  the  case  in  the  case  of  a  court  of 
equity  in  remanding  a  case,  or  in  remanding  an  ecjuity  case  for  further 
proceeding — of  indicating  what  should  be  the  line  of  conduct. 

Mr.  Hearst.  Yes,  sir;  it  would  certainly  tell  them  what  they  could 
not  do.  and  that  would  eidighten  them  as  to  what  they  could  do,  and 
the  opinion  of  the  court  in  details  would  enlighten  them,  to  a  consid- 
erable extent,  and  perhaps  altogether  as  to  what  the}'  could  do;  as  to 
what  rates  would  pass  the  censorship  of  the  court. 

The  Chairman.  The  thing  that  I  w^ant  particularly  to  get  your 
opinion  about  is  as  to  whether  this  Congress  can  require  a  judicial 
bod}'  to  say  to  the  Commission  what  line  of  conduct  they  are  to  pur- 
sue in  case  the  cause  is  remanded  to  them. 

Mr.  Hearst.  That  is  the  whole  point  at  issue,  the  whole  point  upon 
which  1  have  expressed  the  opinion  that  I  do  not  think  they  can  go  to 
the  extent  of  fixing  the  rate  detinitely  themselves. 

Mr.  Adamson.  If  the}'  can  not  do  it,  can  they  help  do  it? 

Mr.  Hearst.  Yes,  sir;  because  their  opinion  materially  assists  the 
Commission  in  fixing  it. 

Mr.  Adamson.  If  they  can  not  do  it.  what  right  nave  they  to  tell 
another  body  to  do  it^ 

Mr.  Hearst.  They  are  not  telling  another  body  to  do  it;  they  are 
telling  another  body  what  can  not  get  through  that  court. 

Mr.  Adamson.  In  other  words,  to  pass  on  theii'  future  action  in 
advance. 

Mr.  Hearst.  That  is  what  every  court  has  the  right  to  do;  they 
have  the  right  to  reverse 

Mr.  Adamson.  A  lower  court? 

Mr.  Hearst.   Yes,  sir. 

Mr.  liiCHARDSON.  Mr.  Adamson,  your  (piestion  goes  to  the  point  of 
whether  the  Supreme  Court  of  the  United  States,  the  court  of  last 
resort 

Mr.  Adamson.  1  have  never  heard  anylxxly  deny  that  the  uyjper 
court  could  give  instru<'tions  to  the  lowei*  court  whose  judgments  are 
sent  to  it. 

Mr.  Lamar.  The  courts  can  challenge  the  reasonabh^  rate,  and 
declare  that  the  legislative  power  can  not  confiscate  a  railroad's 
property. 

Mr.  Adamson.  This  is  a  distinct  court,  and  it  is  a  court  that  you 
say  can  not  tix  a  rate,  and  yet  you  say,  though  it  can  not  do  it.  it  can 
tell  anothei"  Ijody  how  to  do  it. 

Mr.  I.fAMAR.  It  can  not  legislate,  but  it  can  d('(  lure  under  its 
powers -^ — 
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The  Chairman.  Tluit  is  what  I  want  to  know,  run  we  require  tlieui 
to  declare  t 

Mr.  Lamak.  I  should  say  not.  The  Congress  of  the  United  States, 
the  leoislative  body,  can  not  indirectly  make  the  Constitution  of  the 
United  States  different  from  what  it  has  been  iixed.  Within  their 
constitutional  functions  they  can  adjudicate  questions  of  property  or 
judicial  rights.     The}'  can  find  questions  of  fact  within  their  functions. 

Mr.  Stevens.  Then  it  will  l)e  necessary  for  them  to  adjudicate  what 
is  the  fact  in  a  particular  case. 

Mr.  Lamar.  The}'  can  adjudicate  what  is  a  reasonable  rate  and 
declare  whether  it  should  exist. 

Mr.  Hearst.  I  was  reading  from  the  first  paragraph  of  n\\  bilh 
Section  6  enumerates  orders  that  maybe  issued  b}'  the  Commission. 

Section  (>  is  as  follows: 

<■  That  when  in  any  investigation  made  by  the  Interstate  ("omnierce  Gonunission 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  Connnission  that  anything  has 
been  done  or  omitted  to  be  done  by  any  common  carrier,  respondent  or  defendant, 
in  such  proceeding  in  violation  of  the  provisions  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  or  any  act  amenda- 
tory thereof  or  supplemental  thereto,  or  of  the  provisions  of  this  act,  it  shall  be  the 
duty  of  the  said  Commission  forthwith  to  cause  a  copy  of  its  report  in  respect 
thereto  to  be  delivered  to  such  common  carrier,  together  with  aii  order  or  orders 
directing  such  conunon  carrier,  its  officers  and  agents,  and  any  receiver  or  trustee  of 
its  property,  to  wholly  cease  and  desist  from  such  violation,  and  to  establish,  put 
into  effect,  and  maintain  such  individual  rate,  fare,  charge,  relation  of  rates,  fares, 
or  charges,  joint  rate,  fare  or  charge,  and  division  thereof,  classification  of  freight 
articles  involved  in  the  proceeding  through  and  continuous  carriage  over  connecting 
lines  or  roads,  including  intersecting  switches  or  connections,  and  regulations  con- 
cerning transportation,  including  the  furnishing  and  apportionment  of  cars,  the  pro- 
vision of  other  facilities  connected  with  or  incidental  to  transportation,  and  the 
receiving,  forwarding,  and  delivery  of  traffic,  as  in  the  judgment  of  said  Commission 
may  be  necessary  to  prevent  the  continuance  in  any  degree  of  such  violation.  That 
whenever  any  connnon  carrier,  subject  to  the  provisions  of  this  act,  shall  fail  or 
refuse  after  reasonable  notice  to  furnish  cars  to  shippers  for  the  transportation  of 
freight  as  interstate  commerce,  or  to  forward  and  deliver  such  freight  at  desti- 
nation within  a  reasonable  time,  such  failure  or  refusal  shall  be  deemed  to  con- 
stitute unjust  discrimination  and  undue  and  unreasonable  prejudice  and  disadvan- 
tage, and  in  any  case  or  proceeding  ])en(ling  before  the  Commission  or  any  circuit 
or  district  court  of  the  I'nited  J^tates  based  upon  such  failure  or  refusal  on  the  part 
of  anj^  such  comnjon  carrier,  proof  that,  in  the  furnishing  of  cars  or  forwarding  or 
delivery  of  its  traffic,  other  shippers  have  been  preferred  shall  not  be  required. 

The  Chairman.  You  have  passed  over  section  '2'( 

Mr.  Hearst.  Yes,  sir;  l)ecause  I  was  proceeding  primarily  with  the 
powers  given  to  the  Interstate  Connnerce  Conmiission.  then  passing 
to  the  character  of  the  orders  that  they  may  issue,  and  then  coming  to 
section  T,  which  tells  how  the  above-described  oi-ders  shall  become 
effective.     Section  S. deals  with  "'The  Court  ot  Interstate  Commerce.'" 

The  Chairman.  I  would  like  to  ask  you  if  it  was  intended  by  the 
language  of  section  2  to  bring'  ocean  carrying  within  the  purview  of 
the  interstate  commerce  act!' 

Mr.  Hearst.  The  language  there  is,  "and  also  to  such  transporta- 
tion over  any  part  water  and  part  rail  route  used  for  through  ship- 
ment or  through  carriage.''  Yes,  sir:  I  should  think  that  covers  coast 
transportation 

The  Chairman.  By  water. 

Mr.  Hearst.  This  is  designed  to  bring  under  the  action  of  the  Com- 
mission the  independent  water  lines  that  are  engaged  in  forwarding 
interstate  commerce,  and  which  are  not  under  the  provisions  of  the 
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present  act.  I  beliex'e.  unless  thev  are  ow  ncd  !»y  one  of  the  railroads 
which  is  eno-ao-ed  in  interstate  connneree.  It  is  practically  what  Mr. 
Spencer,  1  think,  said  was  desirable,  a  day  oi-  two  ayo. 

The  Chairman.  Do  not  the  provisions  of  that  section  rc<iuire  the 
foreign  vessel  enoao-ed  in  interstate  connneree  to  tile  a  schedule  of 
tariffs,  and  would  the  joint  tai'iHs  between  a  railway  and  such  a  vessel 
have  to  be  tiled  ^ 

Mr.  Hkahst.  1  had  not  considci-cd  that  purticulai'  I'clation  of  it.  I 
had  considered  it  particularly  in  regard  to  lesser  water  lines. 

The  Chairman.   Yes:  the  lakes  and  rivers  i' 

Mr.  Hearst.  Yes,  sir.     Section  :>  leads: 

Sec  3.  That  when  the  rate  fixed  by  the  Cinnniissioii  is  a  joint  rate  and  the  car- 
riers parties  thereto  fail  to  agree  upon  tlie  apportionment  thereof  among  themselves 
within  twent}'  days  after  notice  of  sni-h  order,  the  Commission  may  issue  a  supple- 
mental order  fixing  the  portion  of  sucli  joint  rate  to  he  received  by  each  carrier  party 
thereto. 

That  seems  to  be  necessary  in  order  to  carry  out  the  first  order  of 
th(>  Connnission. 

Mr.  Shacki-efori).  Does  that  not  apply  siini)ly  where  the  rate  is 
l)art  rail  and  pa I't  water:  is  not  that  the  limit  to  which  that  is  intended 
to  go '. 

Mr.  Hearst,  That  is  the  limit  that  I  considered. 

Mr.  KiCHAKDSON.  Does  not  your' la  nonage  there,  "  through  ship- 
ment," indicate  that  very  thing- — that  it  does  apply  to  this  country^ 

Mr.  Hearst.  This  country,  necessarily. 

Mr.  KiCTiARDSON.  You  do  not  intend  it  to  apply  to  any  water  route 
except  to  a  route  that  is  a  continuous  one — part  watei-and  part  rail '. 

Mr.  Hearst.  That  is  my  view. 

Mr.  Mann,  \^"ould  that  apply  to  the  shipment  of  wheat  or  corn 
from  New  York  to  Livei'pool '. 

Mr.  Shackeeford.  That  is  foreign  conmierce  and  not  interstate 
commerce.     Would  that  not  l)e  foreign  commerced 

Mr.  Hearst.  If  the  Interstate  C-onmierce  Connnission  were  gi\'en 
j)ower  to  regulate  that,  it  might,  but  it  has  not  the  power. 

Mr.  Mann.  The  Sujn'eme  Court  has  d(M'id(Hl  that  the  present  law 
does  not  cover  such  a  case  as  that. 

Mr.  Hearst.   I  should  think 

Mj'.  Mann.  It  has  always  seemed  to  me  that  it  might  properly 
<'over  a  case  of  that  kind,  and  I  \va\v  wondered  whether  your  l)ill  pro- 
\  ided  that  it  should  or  not. 

Mr,  Hearst.  Section  4  n^ads: 

Sec.  4.  That  it  shall  not  Ite  lawt'ul  lui;iny  cuninion  carrifv  subject  to  any  of  said 
acts,  or  any  coini)any  or  person  acting  for  oi-  in  the  stead  of  such  common  carrier,  to 
advance,  reduce,  or  cancel  any  individnal  or  joint  rate,  fare,  or  charge  now  or  here- 
after in  force  over  the  route  or  line  of  such  common  carrier  unless  or  until  notice 
thereof,  plainly  showing  the  change  intended  to  lie  ma<le  in  such  rate,  fare,  or 
eiiarge,  and  the  date  when  the  same  shall  take  effect,  ^ha[l  have  l)een  tiled  with  the 
Interstate  Commerce  Connnission  and  j)Osted  in  all  depots  or  stations  where  pas- 
sengers or  freight  are  received  for  transi)ortation  under  such  rate,  fare,  or  charge,  for 
at  least  thirty  days  prior  to  the  date  wlicn  sucii  changi'  is  to  become  effective. 

That  is  simply  a  moditication  of  existing  laws  w  hich  require  that 
if  a  rate  is  to  l)e  I'aised  ten  days-  tiotice  shall  be  given  tind  Hl(>d,  and  if 
a  rate  is  to  be  lowered  three  days'  notice  shall  be  gi\en.  Thiit  increases 
the  time  to  30  days  in  the  interest  of  the  shipper,  believing  that  the 
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third  provision  gives  opportunity  for  discriminating  rates.  Section  4 
continues: 

Provided,  however,  That  said  Commission  may,  for  good  cause  shoAvn,  upon  special 
application,  allow  a  particular  rate,  fare,  or  charge  to  be  changed  upon  shorter 
notice  published  and  filed  as  aforesaid.  No  joint  rate,  fare,  or  charge  shall  become 
effective  until  all  carriers  named  as  parties  thereto  shall  have  concurred  therein  by 
signing  the  rate  schedule  or  filing  general  authorization  or  specific  notice  of  concur- 
rence with  the  Commission. 

I  thinlv  that  this  is  generally  in  effect  now,  at  least  l)v  agreement; 
but  I  have  made  it  a  part  of  this  bill  in  order  that  no  railroad  shall 
post  a  rate  and  lead  a  shipper  to  ship  his  goods  over  connecting  roads, 
only  to  find  out  that  the  rate  is  not  concurred  in  by  the  other  roads. 

Mr.  Mann.  Is  there  anything  in  your  bill,  in  that  connection,  that 
will  prevent  putting  into  operation  what  they  call  '•midnight  rates?'' 

Mr.  Heakst.  What  is  a  midnight  rate  ?     I  am  not  familiar  with  that. 

Mr.  Mann.  Then  1  will  not  go  any  further  on  that.  That  is  one 
method  of  evading  rates. 

Mr.  Richardson.   Known  to  Chicago?     [Laughter.] 

Mr.  Shackleford.  Is  that  practiced  to  any  extent  in  the  West? 

Mr.  Mann.  It  is  practiced  wherever  they  have  a  cutthroat  road, 
and  it  is  practiced  very  extensively  in  various  parts  of  the  country,  I 
believe,  so  they  say. 

Mr.  Hearst  (continuing  reading): 

and  any  common  carrier  enforcing  any  schedule  or  joint  rates,  fares,  or  charges 
which  shall  not  have  been  concurred  in  by  all  carriers  parties  thereto,  or  any  sched- 
ule of  rates,  fares,  or  charges  which  shall  not  have  been  published  and  filed  as 
required  by  this  section,  shall  be  subject  to  a  forfeiture  of  one  hundred  dollars  for 
each  day  such  unlawful  tariff  shall  be  published  or  enforced.  The  said  Commission 
ixiay  prescribe  the  form,  contents,  and  arrangement  of  all  schedules  of  rates,  fares, 
and  charges,  and  it  shall  be  the  duty  of  said  Commission  to  make  orders  from  time 
to  time,  as  may  be  practicable,  with  a  view  of  securing  uniformity  in  freight  classifi- 
cation and  the  use  of  rate  schedules  containing  concise  and  easily  understood  provi- 
sions and  regulations. 

These  provisions  are  all  merely  designed  to  simplify  and  make  the 
schedules  intelligible,  because  I  understand  they  are  now  only  to  be 
interpreted  by  an  expert,  and  to  secure  business  simplicity  and  system 
as  far  as  may  be  for  the  convenience  of  shippers,  and  in  the  classifica- 
tion of  rates.     Shall  1  call  attention  to  some  of  these  other  points? 

The  Chairman.  Certainl}-.     That  is  what  we  desire  you  to  do. 

Mr.  Hearst.  1  see  that  it  is  getting  pretty  late,  Mr.  ('hairman. 

The  Chairman.  You  will  not  be  able  to  get  through  to-day  ? 

Mr.  Hearst.  I  am  afraid  not. 

The  Chairman.  We  will  have  to  adjourn  at  1-1  o'clock,  and  if  you 
will  suspend  now  and  resume  to-morrow  morning  at  half-past  10,  we 
will  be  glad. 

Mr.  Hearst.  Very  well. 

(Thereupon,  at  12  o'clock  m. ,  the  committee  adjourned  until  to-morrow, 
Tuesday,  January  17,  1905,  at  10.30  o'clock  a.  m.) 
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Tuesday  Janaary  17,  1905. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  MR.  G.  WALDO  SMITH. 

Ml'.  Smith.  I  "would  like  to  present  the  view.s  expressed  in  a  report 
to  the  New  York  Board  of  Trade  and  Trnnsportation. 
The  Chairman.  How  long-  would  this  take  you  ^ 
Mr.  S3IITH.  1  think  it  will  take  onh^  about  five  or  eight  minutes. 
The  Chairman.  Proceed. 
Mr.  Smith  read  the  report  referred  to,  a.s  follows: 

EVILS   OF    INTERSTATE   COMMERCE — QUARLES-COOPER   BILL   DEFECTIVE — A    JOINT   CONGRES- 
SIONAL  COMMISSION   ON    INTERSTATE   COMMERCE   FAVORED. 

EOOMS   OF   THE   NeW   YoRK    BoARD   OF   TrADE   AND   TRANSPORTATION, 

yew  York,  December  28,  1904. 
To  the  Xev  York  Board  of  Trade  mid  Trciu^i^ortation. 

Gentlemen:  Your  committee  on  railway  transportation  on  the  27th  of  January 
last  submitted  to  yon  a  report  giving  reasons  why  you  should  oppose  the  Quarles- 
Cooper  Ijill  amending  the  interstate-commerce  law.  That  report  you  adopted  unani- 
mously.    We  now  have  the  honor  to  submit  a  further  report  in  support  of  your  action. 

The  more  we  have  studied  the  evils  and  abuses  of  interstate  commerce,  the  firmer 
are  we  of  the  ojnnion  that  the  Quarles-Cooper  bill  will  not  in  any  desirable  way  add 
to  the  effectiveness  nf  the  existing  lawful  remed^^ 

The  delay,  incident  to  the  enforcement  of  existing  law,  was  one  of  its  chief  weak- 
nesses, but  that  condition  has  been  in  a  large  degree  remedied  since  the  passage  of 
the  P:ikins  law  February  19,  1903. 

That  the  Quarles-Cooper  l)ill  would  make  no  improvement  in  expediting  the  tria} 
of  complaints  is  evidenced  by  the  criticism  of  its  provisions  made  l)y  Hon.  John  D. 
Ivernan  in  his  address  liefore  the  interstate-commerce  law  convention  held  in  St. 
Louis  last  Octo)>er.  ~Sl\\  Kernan  was  urging  the  importance  of  an  amendment  to  the 
bill  which  was  designed  to  hasten  the  taking  of  ad<litional  testimony  if  reciuired  by 
the  courts,  and  his  conception  of  what  the  experience  would  be  under  the  Quarles- 
Cooper  bill  without  his  amendment  is  indicated  by  his  remark,  as  follows:  3Ir.  Ker- 
nan said: 

"After  a  shipper,  whose  complaint  is  filed  in  his  youth,  dies  of  old  age  the  dis- 
position of  his  case  is  of  no  use  to  his  business." 

The  amendment  proposed  by  Mr.  Kernan  was  suggested  to  ^Ir.  E.  P.  Bacon  in 
these  rooms  last  year  and  he,  after  consultation  with  his  counsel,  rejected  it  as  being 
unconstitutional,  and  the  bill  in  this  respect  remains  hopelessly  defective. 

The  greatest  evils  now  complained  of  are  those  growing  out  of  the  private  car 
line,  private  terminal-track  and  side-track  systems.  It  is  not  claimed  by  its  sup- 
porters, and  can  iK^t  be  demonstrated,  that  the  C^uarles-Cooper  bill  will  in  the 
slightest  degree  affect  these  abuses. 

The  private  car  companies  deny  that  tiiey  are  under  the  provisions  of  the  interstate- 
commerce  law,  and  the  Interstate  Connnerce  Commission  has  not  determined  their 
status,  neither  iiave  the  cijnrts  adjudged  them  to  be  subject  to  such  law. 

The  language  of  the  i^lkins  law  is  as  follows: 

■'.And  it  shall  be  unlawful  for  any  jierson,  persons,  or  corporation  to  offer,  grant, 
or  give  or  to  solicit,  accept,  or  receive  any  reliate,  concessioii,  or  disciimination  in 
respect  to  the  transportation  of  any  proi)erty  in  interstate  or  foreign  commerce  by 
any  common  carrier  subject  to  said  act  to  regulate  connnerce  and  the  acts  amenda- 
tory thereto  whereby  any  sucli  pro])erty  shall  by  any  device  whatever  be  trans- 
ported at  a  less  rate  than  that  named  in  the  tariffs  pnblished  and  filed  by  such  carrier, 
as  is  reipiired  by  said  act  to  regulate  commerce  and  the  acts  amendatory  thereto,  or 
wliereby  any  other  a<lvantage  is  given  or  discrimination  is  |>racticed." 

This  would  seem  to  warrant  a  belief  that  it  is  snilicient  to  reach  such  devices.  If 
it  is  not  so,  it  shonld  lu'  made  so.  These  ))rivate  car-line,  jirivate  terminal-track  and 
side-track  systems  are  devices  by  which,  among  other  things  accomplished,  the 
irrossest  discriminations  are  made  and  rel>ates  given.  The  method  of  evading  the  law, 
if  effective  to  that  end,  is  very  simple.  The  shipper  iiays  his  freight  to  the  railroad 
company.     The  charge  so  paid  is  the  lawful  tariff  rate  ])kis  the  regular  charge  for  the 
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use  of  tile  private  car.  The  railroad  company  in  turn  settles^  with  the  jnivate  car 
company.  Finally,  the  private  car  company  pays  to  the  shipper  the  rebate  previously 
.guaranteed  to  him.  The  shipper,  having  been  assured  of  his  rebate  in  advance  of 
the  transportation,  has  been  able  to  calculate  in  his  own  tran.sactions  the  ultimate 
return  to  himself  of  the  amount  agreed  upon.  By  this  device  his  goods  have  been 
transijorted  at  a  less  rate  than  those  of  his  competitor,  and  he  has  enjoyed  an  advan- 
tage over  him  to  that  extent. 

But  these  are  evils  which,  if  not  reached  by  the  broad,  comprehensive,  far-reaching 
provisions  of  the  Elkins  law,  as  supplementary  to  the  interstate-commerce  act,  could 
not  be  reached  by  the  Quarles-C'ooper  bill.  AH  other  known  forms  of  discrimination 
^nd  preference  between  shippers  are  now  forbidden  by  the  Elkins  law,  and  sum- 
mary methods  of  proceeding  by  the  courts  are  provided  with  penalties  set^mingly 
adequate,  if  enforced,  to  deter  such  practices. 

Mr.  E.  P.  Bacon,  of  ^Milwaukee,  the  distinguished  and  able  leader  of  the  advocates 
of  the  Quarles-Cooper  bill,  wrote  this  board  October  5,  1903,  as  follows: 

"The  Elkins  bill,  which  was  enacted  at  the  last  session,  seems  to  provide  the  most 
effectual  means  possible  of  preventing  such  discrimination  (between  shippers),  either 
in  the  granting  of  preferential  rates  or  the  paying  of  rebates  or  by  any  other  device. 
The  legislation  on  this  point  seems  to  be  as  complete  as  it  is  pos.sible  to  make  it." 

The  consideration  of  the  Quarles-Gooper  bill  has  thus  far  been  mainly  confined  to 
a  discussion  of  the  rate-making  powers  provided.  This  is  a  very  important  feature 
■of  the  measure.  Intelligent  men  honestly  differ  as  to.  the  propriety  of  giving  such 
power  to  the  Connnission.  The  advocates  of  the  l)ill  deny  that  it  gives  that  jtower 
except  in  cases  determined  by  the  Commission  upon  complaint,  l)ut  that  it  empowers 
the  Commission  to  retjuire  the  substitution  in  future  shipments  of  a  rate  declared  to 
be  reasonable  for  one  declared  to  be  unreasonable. 

This  provision,  itisdeclared,  would  re<iuire  the  substitution  "for  the  future"  of  the 
rate  named  l)y  tlie  Commission,  but  it  must  be  observed  that  this  interpretation  of 
its  meaning  is  the  i)ure.«t  assumption,  as  the  words  "for  the  future"  do  not  appear  in 
the  bill.  Tliese  words,  "for  the  future,"  were  in  all  the  original  bills  and  in  the 
draft  of  the  Quarles-Cooper  bill,  but  before  its  introduction  in  the  present  Congress 
they  were  stricken  out  by  Mr.  Bacon  and  his  counsel,  lest  their  presence  would  cause 
the  courts  to  adjudge  the  bill  unconstitutional.  Thus  the  bill  is  intended  by  its  advo- 
•cates  to  accomplish  by  obscure  language  the  doing  of  something  which,  if  plainly 
declared,  they  themselves  believed  unconstituti()nal.  It  is  not  proljable  that  the  eye 
of  the  Supreme  Court  of  the  United  States  would  fail  to  penetrate  this  disguise. 

But  this  j»r()\ision  is  open  to  a  radically  different  construction,  which,  if  held, 
will  utterly  confound  those  who,  trusting  to  their  leaders,  look  tor  relief  from  its 
passage. 

As  stated  above,  it  is  intended  that  the  rate  substituted  by  the  Commission  for  the 
rate  complained  against  shall  apply  to  future  shipments.  Serious  doubt  can  well  be 
raised  that  tiiis  construction  would  be  sustained.  A  complaint  is  made  against  the 
validity  of  a  specific  charge  or  rate  made  upon  a  specific  shipment.  The  case  is 
tried  and  determined,  as  Mr.  Kernan  said,  after  the  comi)iainant  "has  died  of  old 
age."  The  difference  between  the  shipper  and  railroad  on  that  shipment  is  adjusted, 
but  there  is  nothing  in  the  bill  which  provides  that  the  railroad  shall  not  charge  the 
^ame  rate  upon  the  next  shipment,  and  tlie  framers  of  this  bill  dare  not  make  the 
language  so  as  to  exi)licitly  provide  that  the  corrected  rate  shall  apply  "for  the 
future." 

The  existing  Elkins  law,  on  the  other  liand,  does  not  run  amuck  with  any  such 
doubtful  construction  of  its  terms. 

But  it  is  said  it  gives  the  Commission  no  power  to  correct  the  rates  or  to  declare  a 
lawful  rate.  The  I^lkins  Act  is  specific  in  forbidding  any  unlawful  rate  and  clearly 
■elucidates  what  rates  are  tm  lawful.  It  with  equal  directness  declares  the  "tariffs  pul>- 
lished  and  tiled  by  such  carrier"  to  l)e  lawful.  The  Connnission  after  investigation 
fould  do  no  more.  If  the  carriers  are  held  rigidly  to  their  tariff  rates  it  matters  not 
much  what  those  tariffs  are  if  all  shippers  are  charged  and  reipiired  to  pay  alike,  and 
excessive  tariff  rates  are  no  longer  to  be  accounted  with  to  the  same  extent  as  form- 
erly. Hon.  ]\Iartin  A.  Knapp,  chairman  of  the  Commission,  at  a  public  hearing  before 
the  Senate  Committee  on  Interstate  Commerce,  ■March  18,  1898,  made  the  following 
declaration: 

"The  (luestion  of  excessive  rates,  that  is  to  say,  railroad  charges,  which  in  and  of 
themselves  are  extortionate,  is  pretty  nearly  an  f>t)solete  question." 

Furthermore,  the  penalties  under  the  Elkins  law  are  heavier.  In  this  respect  it 
provides  that — 

"  Every  person  or  corporation  who  shall  offer,  grant,  or  give  or  solicit,  accept  or 
eceive  anv  such  rebates,  concession,  or  dist'rimination  shall  be  suiltv  of  a  misde- 
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niciiiioi-,  and  on  cDnviction  thereof  shall  he  jninishefl  hy  a  line  of  nut  lc;-s  than  one^ 
thonsand  doliai's  noi-  more  than  twenty  thonsaini  dollai-s." 

The  .'orrespondinu'  provif^ions  of  the  Qnailes-( 'ooper  bill  are  as  follows: 

"The  offendiiiLT  pai-ty  shall  be  subject  to  a  jHaialty  of  live  tliousand  dollars  foreach 
day  of  the  eontinuance  of  suc^h  violation  which,  together  with  costs  of  suit,  shall  be 
recoverable  by  said  Connnission  by  action  of  debt  in  any  circuit  court  of  the  rnited 
f^tates,  and  when  so  recovered  shall  be  for  the  use  of  the  United  States." 

This  provision  of  a  per  diem  penalty  was  manifestly  written  to  tit  the  bill  when  it 
contained  the  words  "for  the  future,"  and  is  doubtless  retained  in  the  belief  that  the 
bill  wouhl  api)ly  to  future  shipments.  The  maximum  penalty  therefore  is  $5,000  per 
day  under  the  <^uarles-('ooper  1>ill,  whereas  under  the  KIkins  law  each  and  every 
specific  vi()latioii  of  the  act  is  an  offense  punishable  by  a  tini'of  $20,000,  whether  there 
is  one  offense  per  day  or  one  hundred  f>ffenses  per  day,  each  paying  a  ))enalty. 

And  again,  tlie  Quarles-Cooper  l)ill  provides  thatthe  penalty  "shall  be  recoverable 
by  said  Commission  by  action  of  debt,"  requiring  such  sj)ecial  litigation  subject  ta 
delays  and  doubts  of  ever  reaching  a  conclusion  or  that  the  penalty  woidd  ever  be 
actually  imposedi. 

On  the  other  han<l  the  Mlkins  law  provides  that  offending  persons  upon  conviction. 
iif  the  offense  "shall  be  deemed  guilty  of  a  misdemeanor  'and'  shall  be  ]>unished 
by  a  tine,"  etc. 

it.  seems  to  us  that  the  advocates  of  the  measure  made  a  fatal  confession  of  tlie 
serious  doubt  they  entertained  of  its  constitutionality  when  they  struck  from  it  the 
words  "  for  the  future." 

This  raises  the  question  as  to  whether  the  Federal  judiciary  would  in  any  event 
pass  upon  a  rate  for  the  future  prescribed  by  an  a<lmiuistrative  board,  and  this  doe& 
not  appear  to  be  involved  in  any  doubt.     This  is  indicated  as  follows: 

1.  in  deciding  the  Maxinmm  Rate  Case  ( 167  V.  8.,  479) ,  the  Supreme  Court  of  the 
Cnited  States  said: 

"  It  is  one  thing  to  inquire  whether  the  rates  which  have  been  charged  and  col- 
lected are  reasonable — that  is  a  judicial  act;  l)nt  an  entirely  ilifferent  thing  to  jire- 
scribe  rates  which  shall  be  charged  in  the  future — that  is  a  legislative  act." 

2.  At  a  hearing  before  the  Senate  Conmiittee  on  Interstate  Commerce  on  March 
10,  1898  (p.  9  of  the  hearings),  Hon.  Martin  A.  Knap]i,  chairman  of  the  Interstate 
C/ommerce  Commission,  said: 

"  One  doctrine  is  now  settled — ^that  whereas  the  inx'estigation  of  the  question 
whether  an  existing  rate  is  a  reasonable  and  lawful  one  or  not  is  a  judicial  question, 
the  determination  of  what  tliat  rate  shall  be  in  the  future  is  a  legislative  or  adminis- 
trative question  with  which  the  courts  can  have  nothing  to  do." 

'4.  At  a  hearing  before  the  Senate  Committee  on  Interstate  Commerco'on  February 
21,  1900,  at  page  118  of  the  hearings,  Hon.  Charles  .\.  Trouty,  Interstate  Connnerce 
Commissioner,  said: 

"The  prescribing  of  a  rate  is,  under  the  decisions  of  tlie  Supreme  Cotiri,  a  legis- 
lative, not  a  judicial  function,  and  for  that  reason  the  courts  could  not,  even  if  ("on- 
gress  so  elected,  be  invested  vvitli  that  authority." 

And  yet  the  advocates  of  the  (^uarles-Cooper  bill  projKise  that  Congress  shall  elect 
to  require  the  Fed(M'al  judiciary  to  pass  upon  a  rate  for  the  future  [irescribed  by  the 
Connnission. 

Thus  far  we  ha\e  omitted  to  refer  to  the  provisions  of  the  second  section  of  the 
Quarles-Cooper  bill  which  invests  the  Commission  with  the  power  "to  prescribe  the 
just  relation  of  rates  to  or  from  common  points."  This  feature,  we  think,  recpiires 
some  attention,  as  it  is  perhaps  the  most  im]>ortaut  provision  in  the  bill  a*-'  relating 
to  the  interests  of  the  city  of  New  York. 

To  illustrate  what  the  effe(-tof  this  provision  would  be,  we  state  that,  if  this  set'ond 
secti(jn  is  enacted,  it  will  give  the  Interstate  Commerce  ( "ommission  the  i)ower  to  ii.x 
rates  and  to  determine  absolutely  what  differentials  shall  exist  as  between  New  York, 
Philadelphia,  P>altimor<',  and  Boston  from  Chicago  or  any  other  connnon  point;  also 
what  ju.«t  relation  of  rates  shall  Ix^  enfoi'ced  as  V)et  ween  Chicago  and  Xew  York  to' 
common  points  in  the  South. 

This  means  that  an  autocratic  administrative  board  would  bv  endowed  with  the 
arbitrary  power  of  artificially  apportioning  the  trade  of  the  country  between  such 
places  as  it  should  determine.  We  do  Jiot  think  that  such  a  body  as  the  Interstate 
Commerce  Commission  should  be  permitted  to  assume  the  pow(>r  arbitrarily  to  so 
apportion  the  tra<le  of  the  country  to  nullify  natural  and  accpiired  advantages  in  one 
locality  and  confer  the  favors  of  trade  and  I'cjmmerce  upon  other  localities  by  their 
dictum.  This  is  pri-cisely  what  they  have  done  in  at  least  one  case  and  what  they 
attempted  to  do  in  another  against  New  York.  In  the  decision  <if  the  Interstate 
Commerce  Commission,  liled   .\pril   .'!().  ISOS,  in  the  case  of  the  New  York   I'roduce 
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Exchange  r.  The  Baltimore  and  Ohio  Raih'oad  and  other  Unes,  Ijeinga  determination 
in  the  question  of  differentials  existing  against  New  York  (Interstate  Commerce 
Reports,  Vol.  VII,  pp.  669  and  670),  the  Commission  among  other  things  said: 

"  In  1882  al>out  6.'i  per  cent  of  all  the  exports  from  the  United  States  exported 
through  the  Atlantic  and  (^Tulf  ports  passed  through  the  port  of  New  York.  The 
same  year  80  per  cent  of  all  the  imports  into  the  United  States  by  way  of  these  same 
ports  came  in  at  the  port  of  New  York.  It  will  be  seen,  therefore,  that  during  that 
year,  being  the  year  when  the  advisory  commission  pronounced  upon  the  reason- 
ableness of  these  differentials.  New  York  practically  engrossed  the  foreign  trade  of 
this  country.  A  preliminary  cjuestion  is,  How  far  is  the  port  of  New  York  entitled, 
or  how  far  can  that  port  expect  to  continue,  to  enjoy  that  commercial  supremacy? 

"Plainly  not  to  the  same  extent.  It  would  be  in  accordance  neither  with  the 
theorj'  of  our  institutions  nor  with  the  history  of  the  development  of  our  nation  to 
permit  any  one  port  upon  our  vast  extent  of  seacoast  to  monopolize  the  trade  with 
foreign  nations." 

Then  the  Commission  stated  the  various  sums  of  money  Congress  had  appropri- 
ated for  the  improvement  of  the  several  Atlantic  and  Gulf  ports,  and  they  concluded 
the  paragraph  with  the  following  declaration: 

"Rather  does  this  recognize  it  as  the  policy  of  our  Government  that  its  foreign 
commerce  should  be  distributed  between  various  ports." 

Actuated  by  this  revolutionary  sentiment,  the  Commission  dismissed  the  complaint 
of  New  York  and  sustained  the  differentials.  It  is  not  necessary  here  to  enlarge 
upon  the  injury  that  by  these  differentials  has  been  done  to  our  city.  They  have 
been  the  subject  of  repeated  investigation  and  report  bj'  this  and  other  organizations 
in  this  city  and  by  official  commissions. 

In  like  manner  the  Commission  in  the  Maximum  Rate  case  assumed  to  adjust 
"the  relation  of  rates"  then  existing  between  Chicago  and  the  South  and  New  York 
and  the  South.  The  complaint  in  this  latter  case  was  made  by  the  Chicago  and  Cin- 
cinnati freight  bureaus  that  rates  to  the  South  from  those  points  were  not  "in  just 
relation"  to  rates  from  New  York  to  the  same  southern  points.  The  Commission 
in  this  case,  acting  upon,  the  principle  enunciated  by  them  and  quoted  above,  ruled 
against  New  York  and  ordered  an  adjustment  of  rates  which  would  give  Chicago 
jobbers  a  better  chance  to  take  from  New  York  her  southern  trade.  This  being  the 
most  imjjortant  case  in  which  the  C-ommissiDU  attempted  to  exercise  this  power,  it 
was  appealed  to  the  United  States  Supreme  Court,  and  the  action  of  the  Commission 
was  made  void  and  the  power  of  the  Commission  denied.  Thereupon,  the  Quarles- 
Cooper  bill  was  drafted.  The  geographical  area  from  whence  this  bill  gets  its  chief 
support  is  clearly  defined. 

But  here  again  comes  in  the  United  States  Constitution,  exhibiting  the  wisdom  of 
the  fathers  and  rescuing  us,  as  it  assuredly  will,  from  this  great  wrong.  Section  9  of 
Article  I  provides: 

"  No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the 
ports  of  one  State  over  those  of  another." 

There  are  still  other  features  of  the  interstate  commerce  question,  a  consideration 
of  which  would  further  reveal  the  inadequacy  of  the  Quarles-Cooper  bill.  Among 
these  the  question  of  making  and  changing  the  classification  has  the  highest  rank  in 
mportance.  It  is  of  but  little  practical  consequence  to  the  railroads  who  fixes  the 
tariff  rate  if  they  retain  the  power  to  change  the  classification  at  pleasure.  It  matters 
little  if  prohibition  of  discriminating  rates  be  enforced  as  between  localities  if  classi- 
fications in  those  localities  be  not  uniform.  If  the  classification  upon  a  manufactured 
product  from  western  points  to  New  York  be  sixth  class  and  the  eastern  classification 
makes  the  same  article  third  class  going  from  New  York,  we  are  hopelessly  discrimi- 
nated against,  and  the  Quarles-Cooper  bill  would  give  no  relief. 

It  is  needless  to  enlarge  upon  this  feature.  Almost  every  branch  of  business  in 
New  York  has  suffered  grievous  injury  from  this  form  of  discrimination  through  the 
making  of  the  classification.     The  Quarles-Cooper  bill  affords  no  relief  for  this  evil. 

It  was  the  consideration  of  these  and  other  important  shortcomings  and  manifest 
weaknesses  of  the  Quarles-Cooper  bill  that  determined  your  committee  to  oppose  its 
passage. 

Not  only  does  it  fail  to  do  many  things  that  should  be  done,  and  does  nothing  in 
our  judgment  desirable  that  is  not  already  provided  for  by  the  existing  law,  but  it  in 
so  many  ways  seems  to  run  counter  to  constitutional  provisions  that  it  would  almost 
certainly  become  void  after  the  first  litigation  under  it  had  reached  the  Supreme 
Court  of  the  United  States.  Therefore  we  have  preferred  to  wait  for  a  better  bill, 
and  the  policy  of  this  committee  and  of  this  board  has  been  to  oppose  this  measure 
as  not  only  a  useless,  but,  in  some  resi^ects,  a  pernicious  one,  hoping  that  the  grow- 
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ing  sentiment  throughout  the  country  and  in  Congrei^s,  and  a  more  perfect  and  thor- 
ough study  of  all  tiie  questions  involved  shall  develop  a  measure  whose  provisions 
and  scope  will  he  just,  ample,  and  broad  enough  to  meet  the  needs  of  the  whole 
country  and  repair  in  every  respect,  as  far  as  practical ile,  the  faults  and  Aveaknesses 
found  to  exist  in  the  i)resent  laws. 

Holding  these  views,  we  welcome  most  cordially  the  recent  courageous  and  patri- 
otic utterances  of  President  Roosevelt  and  the  renewed  and  intelligent  discussion  of 
the  question  he  has  thus  ])recipitated.  We  are  confident  that  this  country  is  now 
ui)on  the  right  track,  and  that  the  near  future  will  bring  aljout  the  enactment  of  wise 
and  sound  laws.  To  this  end  we  observe  that  the  President,  after  mature  delibera- 
tion, has  invoked  the  aid  of  the  distinguished  Judge  Grosscup,  of  Illinois,  and  enlisted 
his  services  to  draft  a  new  bill  to  meet  the  demands  of  the  situatioji. 

We  further  note  that  the  Hon.  Paul  Morton,  Secretary  of  the  Navy,  a  man  of  broad 
views  and  possessing  a  personal  and  expert  knowledge  of  railroad  problems,  gained 
by  a  lifetime's  association  with  and  practical  knowle(igeof  the  transportation  depart- 
ment of  railroad  management,  lias,  at  the  President's  request,  undertaken  to  assist 
in  bringing  about  proper  legislation. 

Attorney-(ieneial  bloody  and  former  Attorney-General  Knox,  now  a  United  States 
Senator,  are  also  in  the  counsels  of  the  President  with  special  reference  to  this  matter. 

The  appropriate  committees  of  the  United  States  Senate  and  <>f  the  House  of  Rep- 
resentatives have  also  taken  up  the  subject  with  renewed  activity. 

In  addition  to  this  a  proposition  has  been  made,  and  meets  with  much  favor,  to 
appoint  a  joint  special  commission  on  interstate  commerce  to  thoroughly  investigate 
all  problems  involved,  to  take  testimony  during  the  long  recess  after  the  adjournment 
of  the  present  Congress,  and  to  report  their  conclusions  and  recommendations  by  bill 
at  the  opening  of  the  next  Congress,  as  was  done  in  the  last  session  of  Congress  with 
the  merchant  mar.ne  question. 

With  all  these  elaborate  plans  in  preparation  under  the  guidance  of  President  Roose- 
velt, we  believe  that  it  would  be  very  unwise  and  a  serious  error  to  take  action  at 
this  time  in  behalf  of  the  Quarles-Cooper  bill,  the  enactment  of  which  bj^  this  Con- 
gress would,  beyond  doubt,  be  used  as  an  excuse  for  indefinite  delay  of  the  more 
comprehensive  legislation  which  we  may  believe  will  come  out  of  the  pending  dis- 
cussion. Never  in  the  history  of  this  country  has  this  cause  had,  to  the  same  extent, 
the  advantage  it  now  derives  from  the  attention  and  study  of  the  President  and  the 
wise  men  associated  with  him.  If,  therefore,  the  Quarles-Cooper  bill  should  be 
enacted  with  all  its  faults  and  weaknesses,  and  clothed  in  doubt,  as  it  is,  of  the  con- 
stitutionality of  some  of  its  provisions,  and  by  its  enactment  the  present  aroused 
sentiment  of  the  country  should  be  so  quieted  that  these  efforts  should  cease,  we 
believe  it  would  be  most  unfortunate  and  delay  the  final  solution  of  the  problem  for 
many  years. 

We  also  point  to  tliese  conferences  and  preparations  as  suggesting  a  broader  inter- 
pretation of  the  President's  utterances  than  has  been  given  to  them  by  the  friends  of 
the  Quarles-Cooper  bill.  AVe  have  interpreted  the  President'*  language  to  mean  sub- 
stantially that  the  existing  laws  must  be  enforced  with  reference  to  discriminations 
and  rebates  and  other  forms  of  preference  in  interstate  commerce,  and  that  if  exist- 
ing law  is  found  inadequate  to  remedy  these  evils,  additional  legislation  must  be 
enacted.     We  indorse  most  heartily  this  sentiment. 

In  conclusion,  we  recommend  that  no  action  be  taken  at  this  time  except  that 
your  committee  be  directed  to  promote  as  far  as  it  can  the  necessary  action  by  Con- 
gress to  secure  the  appointment  of  a  special  cojnmission  on  interstate  commerce  or 
such  other  plan  as  will  bring  about  action  in  substantial  harmony  with  the  views 
expressed  in  this  report. 

Respectfully  submitted. 

AV.  H.  P.\Rsoxs,  Chairman. 
Ikvixct  R.  Fisher, 
J.  Fredk.  Ackermax, 
Charles  A.  Moore, 
Dick  S.  Ramsay, 
W.  S.  Armstrong, 
Thomas  P.  Cook, 
Committee  on  Eaihvay  Transportation. 

A  true  copy. 

Oscar  S.  Straus,  President. 

Attest: 

[seal.]  Frank  S.  Gardner,  Secretary. 
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Mr.  Smith.  Now.  will  the  eoniniittcc^  ])ennit  me  to  say  just  a  few 
word.s  ot"  my  own  in  this  matter,  if  they  have  time^ 

The  Chairman.   We  have  not  the  time. 

Mr.  Smith.  Then  I  will  merely  submit  a  paper  handed  me  this 
morning  by  Mr.  Thurloer.  wlio  received  it  from  the  Museum  of  Phila- 
delphia, prepared  l)y  them,  which  gives  the  rates  of  freight  of  the 
principal  countries  of  the  world  that  have  railroad  transportation,  and 
I  would  like  to  submit  that  with  this. 

The  Chairman,  Ver}-  well. 

Mr.  Daney.  May  I  tile  a  resolution  of  the  ])oard  of  directors  of  the 
Receivers  and  Shippers'  Association  of  Cincinnati^ 

The  Chaujman.   Yes,  sir. 

The  paper  referred  to  is  as  follows: 

Resolitliiin   uiKtiihnu'iixhj  (clajiliil  In/  Ihe  hoard  of  <liirctors  nf  tlif  Hecelrers  and  Shipjien' 
.[^sorioiion  of  CiiirimtHti  on  Jfeccudx'r  ^^,  1904- 

Whereas  the  item  of  transportatiui;  vitally  affects  every  line  of  business;  and 

Whereas  the  factor  of  coiiijietition  amroit;-  the  carriers  is  now  in  process  of  elim- 
ination under  the  conimunity-of-intere^^ts  idea;  and 

Whereas  reasonable,  e(|uital)le.  and  stable  freijfht  rates  are  absolutely  essential 
for  the  fullest  development  "f  legitimate  business  enterprises  of  the  country;  and 

Whereas  the  t-ommon  carriers  and  the  people  are  so  interdependent  upon  each 
other  as  to  make  their  interests  in  tlie  transportation  [)roblem  mutual;  and 

Whereas  l)y  virtue  of  this  mutuality  of  interests,  it  is  essential  that  the  question 
of  regulation  Of  common  carriers  by  the  National  (jovernment  should  be  dealt  with 
in  a  broad  and  intelligent  manner  and  in  a  spirit  of  absolute  justness  and  fairness  to 
all  interests:  Therefore  be  it 

Resolred  l>y  </h'.s  aswcintion,  That  in  view  of  the  public  character  of  the  business  of 
common  carriers,  it  is  but  fair  to  the  peo]>le  and  also  to  the  carriers  themselves  that 
the  national  Government  should  reasonal)ly  and  conservatively  regulate  the  trans- 
portation charges  of  common  carriers  so  as  to  avoid  discrimijiation  between  individ- 
uals, localities',  and  communities.  And  that  this  association  favors  a  minimum 
amount  of  national  legislation,  which  wilj  not  unfairly  prevent  the  legitimate  devel- 
opment of  railroads  as  servants  of  the  people,  yet  of  sufficient  potency  to  amply  pro- 
tect the  shipping  public  from  unjust  and  unreasonable  rates,  rules,  and  regulations, 
and  to  secure  absolute  justness  and  fairness  as  between  the  shipping  public  and  the 
carriers;  and  be  it  furtlier 

Eesolred,  That  this  association  strongly  commends  the  recommendations  niade  by 
President  Roosevelt  in  his  message  in  dealing  with  the  great  transportation  prob- 
lem ;  and  be  it  further 

Resolred,  That  this  association  favors  the  passage  of  the  Quarles-Cooper  bill,  now 
pending  in  Congress,  with  an  amendment  to  section  8  of  the  act  to  regulate  com- 
merce, as  amended,  that  shall  provide  that  in  the  event  of  rebates  or  discriminations 
of  any  kind  whatever  by  the  transportation  companies  the  minimum  measure  of 
damages  shall  be  the  difference  between  the  special  rates  and  the  tariff  rates  charged 
the  shippers  seeking  redress;  and  be  it  further 

Remlrrd;Thnt  a  copy  of  these  resolutions  be  sent  to  the  President  and  to  members 
of  Congress. 

Mr.  TowNSENU.  Is  this  organization,  represented  by  Mr.  Smith,  the 
same  one  that  Mr.  Thurber  represented  when  he  appeared  before  us^ 

Mr.  Mann.  Not  at  all. 

Mr.  TowxsEND.  Is  this  organization  represented  by  Mr.  Tluirber^ 

Mr.  Smith.  Not  at  all.  His  oiganization  is  the  export  organization; 
ours  is  the  New  York  Board  of  Trade  and  Transportation,  which  has 
existed  for  a  great  many  years,  and.  we  believe,  has  done  a  great  deal 
of  good. 

Mr.  Lamar.  Mr.  Chairman.  I  would  like  to  present  Mr.  Burr,  of 
Florida,  a  member  of  the  railroad  commission  of  that  State,  who  will 
define  his  position  before  the  committee. 

The  Chairman.  You  are  recognized  for  ten  minutes,  Mr.  Burr. 
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STATEMENT  OF  MR.  R.  HUDSON  BURR. 

Mr.  Chairuuin,  the  fomniittoc  that  comos  here  to-day  was  ai)p()hited 
b}'  the  president  of  the  National  A.s.sociation  of  Railway  Commission- 
ers, comprisino-  ?,{)  States  that  have  conmiissions  in  this  country, 
pursuant  to  tlie  followinu-  resohition  passed  at  their  hist  animal  con- 
vention: 

Whereas  provisions  of  existing  laws  do  not  adequately  authorize  and  empower 
the  Interstate  Coninierce  Commission  t(^  properly  correct  and  prevent  unjust  dis- 
criminations against  persons  and  places,  and  enforce  fair  and  reasonable  interstate 
railway  rates  and  charges:  Therefore  be  it 

Resolved  In/  the  National  Association  of  Kailvay  Coviinissioiwrs  in  coYtrention  assem- 
bled at  Birmingliom,  Ala,  this  16th  day  of  November,  1904,  That  in  accordance  with 
previous  recommendations  the  Congress  of  the  United  States  be,  and  is  hereby, 
requested  to  so  amend  the  existing  law  as  to  authorize  the  Interstate  Commerce 
Commission,  on  complaint  tliat  any  interstate  rate  is  unreasonable  or  unjust,  and 
after  full  hearing,  to  ascertain  what  rate  is  reasonable  and  just  in  the  particular  case 
and  order  the  carrier  to  observe  that  rate  for  the  future,  subject  to  rehearing  upon 
application  of  the  carrier  when  the  conditions  may  have  changed,  the  rate  so  pre- 
scribed to  be  effective  unless  enjoined  by  the  court;  and  be  it  further 

Resolved,  That  the  president  of  this  convention  appoint  a  committee  of  nine  to  go 
before  the  proper  committees  of  Congress  and  urge  tlie  passage  of  this  needed  legis- 
lation, and  that  each  Senator  and  Representative  in  Congress  be  furnished  by  the 
secretary  w  ith  a  copy  of  these  resolutions. 

We  do  not  propose  to  burden  this  conunittee  to-dny  with  statistics, 
because  we  believe  that  you  have  already  been  furnished  with  sufKcient 
in  that  direction.  But  1  feel  safe  in  sayino-  that  there  is  no  set  of  men 
dealing  with  this  question  in  the  United  States  who  are  more  familiar 
with  the  demands  for  sucli  legislation,  that  come  in  contact  with  it 
daily  in  the  several  States,  and  tihat  realize  more  fully  the  public  neces- 
sity and  public  demand  for  legislation  on  this  question.  Fidly  75  per 
cent  of  the  commerce  of  the  United  States  is  interested,  and  while  it 
runs  in  some  States  to  90  and  95  per  cent,  we  believe,  after  investi- 
gating this  question,  that  it  will  average  75  per  cent  in  the  United  States. 
This  amount  of  our  connnerce,  as  you  know,  goes  entirely  without 
regulation,  and  the  rates  are  made  by  the  railroads  themselves.  Many 
of  these  rates  are  fair:  a  great  many  of  them  are  unreasonal)le.  There 
is  one  particidar  measure  that  I  want  to  call  your  attention  to.  that  in 
whatever  measure  is  settled  upon  we  would  like  to  have  secured,  and 
that  is  a  provision  that  will  correct  the  abuses  of  the  long  and  short 
haul.     Unless  we  get  that,  much  may  be  left  undone. 

Mr.  TowNSEND.  Woidd  not  the  power  to  tix  rates  regulate  that^ 
]\Ir.  BuKR.  I  am  not  certain  that  it  would.  Some  commissions  to-day 
have  the  power  to  make  rates,  and  yet  they  can  not  always  correct  the 
abuses  of  the  long  and  short  haid.  For  instanc(\  in  my  State,  on  trains 
moving  from  the  West — from  western  points  without  the  State:  take, 
for  instance,  the  through  rate  from  points  in  Oregon  to  the  base  point 
in  Florida — I  will  say  Jacksonville,  as  that  is  our  i)rincipal  base  point — 
and  to  intermediate  points  the  rate  is  the  through  rate  to  Jacksonville 
plus  the  local  rate  from  Jacksonville  back  to  that  point,  although  thev^ 
do  not  perform  the  ser\ice.  As  an  illustration,  on  a  certain  class  of 
freight  moving  from  a  western  point  to  Tallahassee,  which  is  1(>5  miles 
farther  west,  or  nearer  the  point  of  origin,  the  rate  to  Jacksonville  is 
$1.  The  local  rate  is  75  cents,  and  that  75  cents  is  added  to  the  through 
rate  to  determine  the  rate  to  Tallahassee,  although  Tallahassee  is  165 
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miles  near  the  market.     Now,  \ve  claim  that  that  is  a  disciin)iimtion 
against  all  the  stations  between  Tallahassee  and  the  base  point. 

For  instance,  a  station  25  miles  west  of  Jacksonville,  the  same  prin 
ciple  would  apply   there;  the  through  rate,  plus  the  local  rate,  would 
be  the  rate  there.      But  the   local   rate  would   be   a  much  less  local 
than  the  one  Tallahassee  would  pay. 

Mr. Lovekin(t.  That  is  on  the  same  line  of  ropxW 

Mr.  BuiJR.  Yes.  That  applies  in  several  directions  in  the  rate,  but 
I  used  that  as  illustrating  the  whole,  so  that  the  freights  to  all  these 
intermediate  points  are  not  on  the  same  footing.  A  point  nearer  the 
base  point,  where  the  railroad  actually  hauls  the  freight  farther,  gets 
a  less  rate  than  Tallahassee. 

The  Chairman.  Is  there  a  statute  now  existing  that  would  remedy 
that^ 

Mr.  BuRK.  It  was  supposed  to  be  remedied  in  the  act  to  regulate 
commerce,  but  it  has  been  held  that  it  will  not  hold. 

The  Chairman.   Why  will  it  not  hold:' 

Mr  Burr.  1  can  not  explain  that  particular  feature  of  it,  and  will 
leave  that  to  another  member  who  will  address  you. 

The  Chairman.  It  is  because  that  provision  of  the  statute  has  been 
suspended  in  its  operation  by  the  Interstate  Commerce  Commission, 
has  it  not,  in  the  particular  case  vou  speak  of  ^ 

Mr.  BuRi;.  The  Interstate  Commerce  Commission  has  decided,  I 
believe,  that  they  can  not  regulate  that  matter. 

Mr.  Mann.  Did  they  not  regulate  it  in  the  Social  Circle  case,  and 
was  not  that  case  sustained  b}'  the  Supreme  Court  of  the  United  States^ 

Mr.  Burr.  I  am  not  prepared  to  say,  sir.  But  this  condition  that 
I  speak  of  they  have  assured  me  that  the}'  can  not  correct. 

The  Chairman.  What  is  the  reason  that  they  can  not  correct  it^  Is 
it  because  of  the  inadequacy  of  the  law,  or  some  other  reason? 

Mr.  Burr.  That  is  my  understanding,  sir;  that  is  my  understandings 
and  we  feel  that  whatever  legislation  Congress  passes,  that  particular 
feature  of  it  ought  to  be  remedied. 

The  Chairman.  What  suggestion  have  3'ou  to  make  as  to  change  of 
the  phraseology  of  the  present  law? 

Mr.  Burr.  We  have  not  undertaken  to  say  to  you,  gentlemen,  what 
particular  law  you  shall  pass,  nor  do  we  advocate  the  passage  of  any 
particular  pending  l)ill.  We  simply  take  the  broad  position  that  we 
need  legislation  on  this  question.     . 

Mr.  Mann.  Might  I  ask  you  whether  you  believe  that  the  law  ought 
absolutely  to  forbid  in  all  cases  a  greater  charge  for  the  shorter  dis- 
tance than  for  a  longer  distance? 

Mr.  Burr.  No,  sir.  There  are  conditions  where  water  competition 
at  the  base  ]X)ints  would  necessarily  make  the  long  haul  a  very  much 
lower  rate,  and  we  do  not  pretend  to  say  that  in  all  cases  the  rate  should 
be  made  strictly  on  mileage  basis  in  that  particular;  but  we  do  believe 
that  the  through  rate,  or  very  little  addition  to  the  through  rate, 
would  be  the  fair  rate  to  intermediate  points. 

The  Chairman.  Let  me  call  your  attention  to  this  section  4  of  the 
interstate-commerce  act: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this, 
act  to  charge  or  receive  any  greater  compensation  in  the  aggregate  for  the  trans- 
portation of  passengers,  or  of  like  kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
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line  in  tht-  same  direction,  tlie  shorter  beint:  included  within  the  longer  distaiie?** 
l)ut  this;  shall  not  be  construed  as  uathorizinji  any  coinnKMi  carrier  within  the  terms 
of  this  act  to  charge  and  receive  as  great  compensation  for  a  shorter  as  for  a  longer 
distance:  l\orided,  ]iowerer.  That  up()u  application  to  the  Commission  appointed 
under  the  provisions  of  this  a(;t,  such  common  carrier  may,  in  special  cases,  after 
investigation  bv  the  Commission  be  authorized  to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  passengers  or  i)roperty;  and  the  Commis- 
sion mav  from  time  to  time  prescribe  the  extent  to  which  such  designated  common 
carrier  inay  be  relieved  from  the  operation  of  this  section  of  this  act. 

The  (lilKculty  that  3^011  complain  of  is  bec^ausf  tiie  road  in  that  par- 
ticular case  has  boon  exomptcd  from  the  operation  of  that  act.  Is  not 
that  the  fact? 

Mr.  BuRK.  I  do  not  think  it  is.  I  do  not  think  they  have  ever 
attemi)ted  to  reg-ulate  it  at  all. 

The  Chairma>;.  You  do  not  think  they  have^ 

Mr.  Burr.  Now,  Mr.  Chairman,  one  of  my  colleag'ues  has  just  men- 
tioned to  me  that-  the  Supreme  Court  has  not  upheld  the  action  of  the 
interstate  Commerce  Couimission  in  the  Social  Circle  case. 

Mr.  Mann.  The  Supreme  Court  did  uphold  the  Interstate  Commerce 
Commission  in  the  Social  Circle  case  in  that  pai'ticuhu; 

Mr.  Burr.  I  will  leave  that  point  to  Mr.  McChord,  who  will  follow 
me. 

The  Chairman.  All  right,  sir. 

Mr.  Burr.  I  simply  want  to  reiterate  that  we  get  complaints  in  the 
various  States  from  shippers  and  receivers  of  freight  calling  attention 
to  the  freight  charges,  the  abuses  that  they  suffer,  and  in  nine-tenths 
of  these  cases  we  have  to  try  to  explain  to  these  people  that  this  is  a 
condition  that  we  can  not  meet,  because  it  is  interstate  commerce. 
Then,  when  that  explanation  is  made  to  them,  we  invariably  hear 
from  them  again  making  demand  that  we  do  all  we  can  to  get  Congress 
to  empower  the  Intersttite  Commerce  Commission  sufficiently  to  regu- 
late these  matters.  And,  while  you  do  not  have  a  unanimous  demand 
upon  you  for  this  legislation  to-day,  I  believe  that  fully  nine-tenths  of 
the  })eople  in  the  country  want  it  and  are  in  a  position  now  to  go  to 
demanding  it. 

I  will  leave  the  further  discussion  to  the  other  mem])ers  who  will 
foHow  me. 

STATEMENT  OF  CHARLES  F.  STAPLES. 

M)-.  Chairman  and  gentlemen  of  the  conmiittee,  appreciating  the 
importance  of  time,  and  realizing  that  you  desire  all  preliminaries 
waived.  I  last  night  endeavored  to  jot  down  memoranda  of  my  thoughts 
upon  this  question,  which  will  be  a  guide  to  me  and  will  be  the  foun- 
dation for  my  remarks.  I  have  not  them  in  full,  but  with  your  per- 
mission I  wish  to  read  the  matter. 

Mr.  I^URKE.  Please  state  who  3'ou  are  and  where  you  are  from. 

iMr.  Staples.  I  am  a  member  of  what  we  term  the  railroad  and 
warehouse  conmiission  of  the  State  of  Minnesota,  and  have  been  for 
years:  and  in  order  to  proti^ct  and  shield  myself  I  want  to  say  to  yon 
gentlemen  of  the  connnittee  that  I  am  not  an  attorney,  and  therefore 
can  not  be  expected  to  answer  all  tlie  legal  and  technical  (juestions 
which  you  might  propound. 

Mr.  Mann.  That  will  be  some  relief. 

Mr.  Staples.  Yes.      I  will  try,  however,  to  treat  the  (piestion  from 
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a  practical  standpoint,  and  wish  to  say  that  while  these  views  may  l»e 
personal,  to  an  extent,  they  are  representative  of  the  consensus  of 
opinion  of  the  commissioners. of  the  several  States  of  the  I'nion  which 
meet  every  year  to  consider  this,  with  otlier  kindred  questioris. 

We  find  to-day  that  the  unification  of  railwav  interests  has  progressed 
to  such  an  extent,  through  actual  consolidation,  control  of  stock  in 
previously  competing  lines,  the  evolution  of  stockholding  interests, 
more  often  called  unit}'  of  interest,  that  the  open  competition  between 
carriers  which  has  previously  operated  to  keep  down  rates,  and  cer- 
tainly prevented  wholesale  increases  in  rates,  has  been  very  largely 
suppressed.  These  conditions  being  no  longer  factors,  we  can  not  rely 
on  them  for  the  control  of  the  rate  question.  It  is  impossible  to  com- 
pel competition  by  legislation.  \  ery  naturally,  competition  springs 
from  self-interest,  and  results  onh'  from  the  independent  activities  of 
those  engaged  in  trade  and  commerce.  It  follows,  therefore,  that 
without  eliective  competition  in  railway  rates,  and  with  no  effective 
law  for  public  control,  the  piil)lic  is  really  defenseless,  and  must  sub- 
mit to  conditions  often  manifestly  unfair.  We  believe  most  conserva- 
tive and  thoughtJ:ul  men  will  agree  that  the  railway  companies  could 
not  live  and  prosper  under  the  old  method  of  open,  active  competition, 
which  only  results  in  a  demoralized  condition  of  the  rate  question. 

I  want  to  say  here  that  I  am  one  of  those  who  believe  firmly  and 
the  public  generally  do  not  coincide  with  that  view — that  actual,  open 
competition  in  the  way  of  making  rates  among  railroad  companies  is  an 
absolute  impossibility.  We  could  not  live  under  that  system  to-day. 
in  my  judgment. 

Mr.  Mann.  Because  it  would  reduce  rates  too  low  t 

Mr.  Staples.  It  would  result  in  what  1  term  a  demoralized  condi- 
tion. The  companies,  we  will  all  agree,  are  entitled  to  a  fair  earning 
upon  their  legitimate  investments,  and  we  all  want  them  to  have  it. 

Mr.  Mann.  Active  competition,  in  your  judgment,  would  reduce 
railroad  rates  so  low  that  the  railroads  could  not  afford  it  ^ 

Mr.  Staples.  It  would  have  that  tendency  at  times,  and  in  certain 
localities;  there  is  no  doubt  of  it.  If  that  was  the  real  motive,  that  of 
securing  their  share  of  the  traffic,  they  would  have  to  resort  to  that 
which  I  have  described.  As  I  say,  I  appreciate  that  the  public  gener- 
ally clamor  for  open  competition  among  railroad  companies,  with  the 
object  in  view  of  reducing  rates.  What  we  want  is  such  legislation 
as  will  authorize  some  public  body  to  act  as  arbitrators  between  trans- 
portation companies  and  their  patrons,  thereby  securing  them  against 
excessive  or  unfair  charges  or  discriminating  practices  in  the  movement 
of  commerce  between  States  and  the  giving  of  shippers  and  localities 
an  equal  system  of  rates,  which  shall  be  fair  to  the  shippers  and  remu- 
nerative to  the  railroad  companies. 

The  chief  complaint  now  is  that  the  transportation  companies  are 
the  sole  arbiters  as  to  what  is  reasonable  treatment.  The  inadequacy 
of  making  rate  regulations  dependent  upon  rates  as  applied  in  the 
past,  without  reference  to  rates  to  prevail  in  the  future,  is  surely 
apparent  to  all.     The  real  parties  to  suffer  are  left  without  remedy. 

And  here  I  want  to  say,  Mr.  Chairman  and  gentlemen,  that  in  my 
opinion  it  is  just  as  necessary  in  the  matter  of  public  control  that 
there  should  be  some  tribunal  who  may  act  as  intermediaries  between 
the  patrons  and  the  roads,  and  shall  have  just  the  same  power,  and 
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there  is  just  the  suino  necessity  for  raisino-  a  rate  as  there  is  for  lower- 
ing rates,  or  prescribing-  what  is  a  fair  and  reasonal)le  rate.  There 
are  many  tinier,  in  my  judgment,  when  rates  should  be  raised;  and  I 
have,  as  conunissioner  of  our  State,  participated  with  our  board  in 
directing  certain  railroads  to  raise  certain  rates  when  i-ates  should  be 
raised.  There  were  times  when  it  seeiued  to  be  the  only  means  of 
atiording  fair  relationship  between  diiferent  localities. 

Mr.  Burke.  Has  the  authority  of  your  commission  to  raise  a  rate 
ever  been  determined  in  your  State i*  Has  that  question  ever  been 
determined  as  to  whether  you  had  that  power  ^ 

Mr.  Staples.   No,  sir;  T  do  not  wish  to  say  that  it  has. 

Mr.  Waxger.  Has  the  lution  been  ac(|uiesc(Ml  in  by  \\\v  raili'oad 
companies  and  patrons^ 

Mr.  Staples.  Yes.  sir.  Aiidd  want  to  say  at  tliis  juncture  tliiit  in 
tlie  State  of  Minnesota  the  powers  of  the  commission  are  ver}'  broad, 
perhaps  as  broad  as  the  powers  of  the  commissioti  in  any  State  in  the 
Union,  and  I  think  it  is  fair  to  say  that  the  relation  between  the  rail- 
ways and  the  commission  has  been  rather  harmonious  on  the  whole. 

Under  the  I'uling  of  the  court  the  Government  is  gradually  losing 
control,  and  the  tendency  has  been  for  the  management  of  the  com- 
panies to  ccnti'alize.  Weak  companies  have  been  obliged  to  go  out  of 
business,  or  liave  been  aV)sorbed  by  the  larger  ones  or  the  stronger 
ones.  So  that  at  the  present  time  no  one  disputes  that  the  great  share 
of  the  mileage  is  controlled  l)y  very  few  men.  These  m(m  naturally 
represent  the  interests  of  the  stockholdei's.  Can  we  look  for  them  at 
the  same  time  to  be  philanthropists?  If  rates  and  conditions  in  differ- 
ent localities  are  reasonable,  sureh'  the  railroad  man  should  not  fear 
investigation  })y  any  impartial  tribunal.  I  do  not  believe  that  any  tribu- 
nal vested  with  the  power  to  arbitrate  between  the  cari-ier  and  the 
shipper,  and  appreciating  all  tlie  responsibility  placed  upon  thenu  after 
hearing  all  the  testimony  on  both  sides,  would  do  otherv/ise  than  render 
a  fail'  decisioiL  Surely  such  a  body,  composed  of  intelligent  men,  is 
as  competent  to  pass  upon  a  question  as  are  railway  officials.  That 
position  may  of  course  be  disputed,  but  it  is  based  upon  my  contact 
with  railway  officials. 

Rate  making  at  best  is  an  arlntrary  matter.  1  never  yet  heard  any 
traffic  man  say  anything  else.  The  chief  effort  is  all  the  time  to  approxi- 
mate what  share  of  the  whoh*  burden  of  transportation  shall  a  particu- 
lar traffic  stand,  one  of  the  most  difficult  problems  possible,  and,  as  I 
say.  finally  the  decision  is  an  arl)iti"arv  one.  and  necessarily  so,  for  there 
is  no  scientific  method  of  determining  wliat  share  it  should  stand  nor 
the  actual  cost  of  transportation  of  any  particuhir  connnodity.  I  think 
the  record  will  show  that  in  most  cases  the  complaints  are  of  discrimi- 
nation or  unfair  ndation  of  rates  rather  than  of  I'ates  being  too  high. 
And  surely  it  will  be  conceded  that  such  questions  should  be  submitted 
to  some  interuKKliate  body  to  pass  upon,  and  not  leave  the  ship])<M-s  or 
locality  solely  to  the  mercy  of  interested  parties. 

Take,  for  instar)ce.  Chicago  and  St.  Paul,  oi'  as  was  stated  here  this 
morning.  New  Yoi'k  and  Philadelphia,  competing  for  eonuuon  markets 
in  the  \\'est:  one  of  those  placcvs  has  the  I'ate  ])i'escril)ed  at  oiu^  i)oint 
which  gives  it  a  slight  advantage  over  the  other.  Should  that  (jues- 
tion  V>e  left  solely  to  the  railway  comjjanies.  oi-  should  there  be  some 
intermediate  body  to  step  in  and  say  that  tliat  is  an  unfair  relation  ( 
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I  do  not  claim  there  that  the  question  is  inAoIved  as  to  whether  a 
rate  is  too  high  or  not.  It  is  the  relationship  that  1  am  speakino-  of: 
the  foundation  for  the  complaint.  It  Iseing-  so  manifest  to  all  that 
public  sentiment  is  so  strorigh'  crvstalized  in  fa\'or  of  such  legislation 
as  would  i'est()i"(^  to  the  Interstate  Commerce  Commission  the  powers 
supposed  to  have  been  conferred  by  the  law  of  1S87,  it  seems  only  fair 
to  ask  you,  gentlemen  of  the  conmiittee,  to  recommend  such  a  law. 
and  have  it  enacted,  and  let  time  tell  whether  this  will  solve  this  great 
question. 

The  C'HAiHMAN.  AA'ould  it  interupt  you  if  I  were  to  ask  you  a 
question  ( 

Mr.  Staples.    1  would  l)e  pleased  to  answer,  if  I  can.  Mr.  Chairman. 

The  Chairman.  Speaking  on  that  subject  of  differentials  between 
localities,  imagine  the  condition  that  existed  a  few  years  ago.  when 
the  Pennsylvania  road  had  its  line  to  the  west  from  Philadelphia,  and 
the  Baltimore  and  Ohio  had  its  line  to  the  west  from  Baltimore,  and 
neither  had  a  liiui  between  Baltimore  and  Philadelphia.  Suppose  that 
the  Baltimore  and  Ohio  Railroad  g'ives  to  its  terminal,  Baltimore,  an 
advantage  of  2  or  3  or  4  cents;  do  you  think  that  that  would  l)e  a 
proper  subject  for  governmental  interference,  or  for.the  Conmiission 
to  act  upon!*  AVould  not  the  people  of  Baltimore  have  the  right  to 
whatever  benefit  a  road  coming  to  their  place,  and  not  going  to  its 
rival,  would  give  them';! 

Mr.  Staples.   I  will  gi\  e  you  my  honest  oi)ini<)n  about  it. 

The  Chairman.   I  uant  to  get  your  idea  about  it. 

Mr.  Staples.  Yes,  sir.  I  do  think,  without  going  into  details,  that 
there  should  be  an  intermediary  tribunal  for  the  purpose  (jf  passing 
upon  that  question;  a  tribunal  which  is  disinterested  and  has  the  inter- 
ests of  the  whole  public  at  heart. 

The  Chairman.   You  think  those  two  rates  should  be  the  same^ 

Mr.  Staples.  Do  not  understand  me  to  say  that.  Th(n-e  may  be 
reasons  why  there  should  be  a  difference.  But  I  do  not  believe  that 
the  question  should  be  solely  settled  by  those  different  companies. 

The  Ctlkip.max.  Then,  you  think  that  it  would  l)e  proper  foi"  the 
Government  to  provide  mea?is  by  which  the  rate  to  Baltimoii'  should 
be  raised,  and  they  lose  the  advantage  that  comes  to  them  from  this 
situation  that  I  have  described  ( 

Mr.  Staples.  I  do.  However,  upon  that  question  1  wish  to  sa}'  that 
while  there  might  be  a  case  parallel  to  the  one  you  cite,  under  the 
conditions  to-day,  such  cases  are  rare. 

The  Chair:man.   I  was  speaking  of  the  conditions  that  existed. 

Mr.  Staples.  I  understand  that. 

]Mr.  Mann.  The  condition  does  exist  to-day.  in  Iowa  jjoints.  in  ship 
ping  grain  that  goes  to  Liverpool  as  to  whether  it  shall  go  to  Calves 
ton  or  to  the  South,  or  whether  it  shall  go  to  New  York  conjing  east 
That  is  a  practical  condition  to-day,  is  it  not(; 

Mr.  Staples.  Yes,  sir;  that  is  true.     I  agree  with  you  there. 

Mr,  Mann.  Do  you  think  that  it  is  wise  to  <onfer  upon  a  commis- 
sion the  power  to  set  aside  all  rivalry  in  trade  and  by  an  arbitrarv 
order  determine  that  the  grain  shipments  to  Gaheston  shall  cease,  on 
the  one  hand,  possibly,  or  that  the  grain  shipments  to  New  York  shall 
cease,  on  the  other  hand.  possi])ly  ( 

Mr.  Staples.   Yes,  sir.     And  as  a  qualitication   I  wish  to  say  that  I 
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do  not  lielicxe  thut  a  connnissioii  would  so  fmd  under  ;iuy  circuni- 
stances.  They  iniglit,  iiowever,  find  that  tlici'c  should  Ix-  a  certain 
i'hanji'e  in  the  conditions. 

Mr.  Manx.  Do  y<ni  believe  that  it  is  within  tlie  powei-  of  linite 
wisdom,  in  an  order,  in  a  spiH'ifie  case,  and  upon  a  liearin**".  lo  al)so- 
lutely  determine  between  these  two  points,  (lalveston  and  New  York, 
say,  80  as  to  reach  absolute  equality  that  must  remain,  instead  of  leav- 
ing- it  to  a  question  of  rivalry^ 

Mr.  8tai'Lp:s.  Tliere  can  l)e  no  such  conclusion  on  the  (piestion: 
under  our  constitution — o-ettino-  a  little  way  into  law.  as  1  understand 
it  now — that  is  absolutely  precluded,  as  I  understand.  There  can  })e 
no  decision  by  any  connnission  which  is  final  or  which  is  not  subject 
to  I'eview  b}-  a  court. 

Mr.  Manx.  I  mean  assuming-  that  the  courts  would  i-e\iew  it  and 
come  to  the  same  opinion.     Assumino-  all  that. 

Mr.  Staples.  I  reiterate  my  opinion:  restate  it  —  that  these  ditt'ei'ent 
common  carriers  being-  ])ul)lic  servants  you  can  not  present  to  me  a 
feature  or  a  (piestion  which  would  chang(^  my  oi)inion  that  there 
should  be  some  super\'isory  power. 

Mr,  Adamsox.  Do  you  not  think  tiiat  a  better  |)lan  would  t)e  that 
where  the  railroads  are  willing'  to  compete  they  should  be  allowed 
liberty  to  do  so,  and  where  they  desire  to  throttle  competition  and 
combine  on  rates  that  then  the  intermediate  power  should  take  a  hand 
and  set  that  right!' 

Mr.  8taplp:s.  The  railroad  companies  in  certain  conditions  desire  to 
compete,  as  you  put  it,  but  the  cases  are  rare  where,  for  any  length  ot" 
time,  they  dare  do  it.  They  can  not  do  it  and  li\-e.  If  they  do  it, 
they  will  kill  each  other  otf. 

Mr.  Adamsox.  That  would  be  because  they  cut  ont^  another's 
throats? 

Mr.  Staplf:s.  Yes.  sir.  Now,  speaking  of  the  Elkins  law  which 
has  been  enacted,  I  think  it  was  wise  legislation.  I  have  not  any  doubt 
in  my  mind  th;it  it  was  enacted  as  nmch,  and  perhaps  more,  to  benefit 
the  railway  companies  of  the  countiw  than  the  people  of  the  countr}'. 
Yet  I  think  there  is  a  connnon  benefit,  and  1  think  that  was  very 
desirable  and  necessary  legislation.  1  am  not  al)le  to  prove  anything, 
and  am  making  no  charges,  but  it  is  claimed  that  that  law  is  evaded 
to-day  in  certain  localities  and  by  certain  railroad  companies.  1  do 
not  make  any  charges,  but  it  is  so  stated  by  persons  who  claim  that 
they  can  prove  it. 

But  it  is  a  benefit  to  the  country  by  ])reventing  this  demoralization 
of  the  I'ailway  situation,  and  certainly  nmst  have  added  very  greatly 
to  the  revenues  of  the  raili'oads  of  the  country,  as  it  has  obviated  the 
necessity  of  refmiding  to  certain  favored  shi])pers  those  charges  which 
properly  Ixdong  to  the  carrier,  which  demorali/ation  would  sim[)ly 
result  in  discriminations  between  certain  indix  iduals  or  faxored  hx-ali- 
ties  on  the  lines.  I  think  this  law  has  in  a  great  measure  done  away 
with  that,  anil  has  been  a  good  thing. 

Mr.  Mann.  Wm  are  a  practical  man.  and  your  \  lews  are  of  great 
value  to  us.  and  yon  will  pardon  me  if  I  ask  you  another  question. 

Mr.  Stai'Lks.  You  appi-eciatc-  that  1  wish  to  lake  up  as  littl(>  time 
as  you  wish  me  to  take  up. 

Mr.  Mann.    I  understand.     It  is  claimed,  now.  b\   both  Chicauo  nwd 
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New  York,  that  the  grain  rates  from  Iowa  points  through  Chicago 
and  New  York  to  Liverpool  are  too  high  as  compared  with  the  rates 
from  Iowa  points  to  New  Orleans  or  Galveston  on  the  way  to  Liver- 
pool. Do  you  think  it  is  wise  to  permit  the  Interstate  Commerce 
Commission,  after  hearing,  to  raise  the  grain  rates  from  Iowa  points 
to  Galveston  and  New  Orleans,  and  prevent  the  railroads  now  leading- 
south  from  getting  wliat  they  consider  is  their  share  of  that  grain 
trade,  and  helping  those  southern  ports  at  the  same  time^ 

Mr.  Staples.  I  think  this,  that  there  is  more  than  the  (piestion  of 
grain  rates  involved  in  that  question.  Those  roads  running  south  are 
operated  to  serve  the  public.  It  may  work  no  injustice  to  the  pro- 
ducer of  grain  in  our  Western  and  Northwestern  States  if  that  rate 
shall  be  raised,  thereby  enabling  them  to  get  a  share  of  that  traffic  and 
to  have  that  to  help  support  them  in  rendering  the  othei'  necessary 
service  to  the  communities  served  by  them.  As  I  say,  I  can  only  reit- 
erate ni}'  opinion.  I  do  not  wish  to  stand  here  as  an  advocate  of  the 
principle,  generally  speaking,  of  the  raising  of  railroad  rates. 

Mr.  Mann.  We  understand  that. 

Mr,  Staples.  Not  at  all;  and  I  believe  that  power  should  be  con- 
ferred upon  the  Commission.  I  say  -'the  Commission."  I  mean  any 
tribunal. 

Mr.  Mann.  I  understand.  You  base  your  answei'  upon  the  propo- 
sition that  the  raising  of  the  grain  rates  to  the  South  might  possibly 
reduce  rates  on  something  else,  l)ecause  it  would  add  to  the  income^ 

Ml'.  Staples.  No,  sir;  not  at  all.  That  answer  was  based  on  the 
principle  that  they  ought  to  have  a  share  of  that  tralBc  if  they  are  in 
a  position  to  carry  it. 

Mr.  Manx.  I  base  my  question  upon  the  proposition  that  the  Inter- 
state Commerce  Connnission  might,  within  its  power,  raise  the  grain 
rates  South  so  that  the  roads  South  would  lose  that  business.  I  do 
not  think  any  of  the  grain  ought  to  go  South.  It  is  a  longer  way 
round;  and  the  Interstate  Commerce  Commission  might  entertain  that 
same  view.  But  the  question  is  whether  they  ought  to  have  the 
power  to  put  it  into  eli'ect. 

Mr.  Staples.  We  have  in  our  State  to-day  a  law  the  wording  of 
which  is  slightly  diU'erent  from  the  wording  of  section  4  of  the  inter- 
state-commerce act.  Our  law  is  effective  on  the  question  of  the  long 
and  short  haul.  Under  that  law  it  is  left  arbitrarily  subject  to  the 
review  of  the  courts,  with  our  permission,  to  determine  when  that 
clause  may  be  abrogated  by  the  company.  They  universalh"  ^pply  to 
the  connnission  for  permission  to  waive  that  at  certain  common  points. 
Now,  it  rests  with  us  to  say  whether  the  question  of  competition 
which  enters  and  whether  the  volume  of  business  they  would  get  at 
that  point  are  such  that  ii;  our  opinion  they  should  be  permitted  to 
lower  the  rates  at  that  common  point  on  their  line  because  of  the 
fact  that  their  line  ma}^  be  one-third  longer  than  the  other  line.  That 
answei's  that  question. 

Mr.  Adamson.  Do  you  think  it  would  be  right,  without  the  consent 
and  contrary  to  the  judgment  of  a  carrier,  to  raise  a  rate  that  carrier 
thought  was  fair  and  profitable  and  which  it  was  willing  to  operate? 

Mr.  Staples.  I  do  not  think  it  is  fair  to  take  it  from  that  standpoint. 
You  can  not  determine  whether  the  carrier  thinks  it  is  fair  and  profita- 
ble or  not.     Thev  mav  have  another  motive. 
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Mr.  ADAM.SOX.  That  is  not  the  case  1  state. 

Mr.  Stapl?:s.   Yes;   they  may  have  another  motive. 

Mr.  Adamsox.  That  is  not  the  case  that  I  state.  The  case  1  state  is 
tliat  of  a  rate  which  a  carrier  thinks  is  fair  and  finds  protitahle  and 
which  it  is  willing"-  to  operate  under.  Is  it  right  to  raise  that  rate 
against  the  judgment  and  consent  of  that  carrier? 

Mr.  Staples.  Th(M-e  may  be  conditions  existing  why.  in  my  opinion, 
it  would  be  fair. 

Mr.  Adamson.  You  think  tliat  if  a  carrier  finds  that  it  is  dowrdiill 
to  New  Orleans,  and  that  it  can  haul  twice  as  much,  and  can  get  better 
loading  back,  and  that  other  conditions  combined  will  enable  it  to  haul 
cheaper  to  New  Orleans  from  the  grain  lields  of  the  West  than  from 
those  grain  fields  to  New  Y'ork,  it  would  be  right  for  the  Commission 
to  annul  natural  conditions  and  rob  that  carrier  of  its  market,  rob  that 
road  and  that  city  of  its  business,  to  give  it  to  somebody"  else,  do  you? 

Mr.  Staples.  I  think  there  might  be  conditions  where  that  would 
l)e  a  wise  policy.      I  do  not  think  it  oft(Mi  occurs. 

Mr.  Ai)a:mson.  It  would  be  entirely  for  the  benefit  of  another  fel- 
low that  it  would  be  wise,  though,  would  it  not? 

Mr,  Staples.  No,  sir;  not  in  my  judgment,  not  at  all. 

The  Chairman.  A  little  while  ago,  in  answer  to  Mr.  Mann,  when 
you  were  discussing  the  contention  between  Chicago  and  Gulf  ports, 
you  said,  as  I  understood  you.  that  those  people,  the  C^hicago  people, 
would  have  a  right  to  some  part  of  that  traffic? 

Mr.  Staples.  I  spoke  of  couuuon  western  })oints,  between  Chicago- 
and  St.  Louis. 

The  Chairman.   1  thought  the  contention  came  from  Chicago. 

Mr.  Staples.  No,  sir. 

The  Chairman.  As  a  matter  of  fact,  it  does. 

Mr.  Stap[.es.   It  was  a  misunderstanding. 

The  Chairman.  It  was  a  controversy  between  C^hicago  and  those 
(lulf  ports'? 

Mr.  Staples.  1  had  no  reference  to  that  in  the  connection  you  speak 
of  now. 

The  Chairman.  I  did  not  understand  you,  then. 

Mr.  Staples.  Proceeding,  Mr.  C-hairman,  we  are  not  here  to  advo- 
cate any  particular  measure;  but  I  wish  to  call  attention  to  the- 
so-called  Quarles-Cooper  bill,  as  it  is  generally  claimed  that  thisuieas- 
ure  simply  restores  the  same  powers  to  the  Interstate  Commerce  Com- 
mission which  it  was  supposed  to  have  under  the  former  law.  This,  I 
think,  is  an  erroneous  idea.  There  seems  to  be  l)ut  one  question  promi- 
nent in  this  discussion,  and  that  is  the  question  of  granting  power  to  make 
rates  to  an  intermediate  l)ody.  From  my  view,  and  so  far  as  1  have 
been  able  to  read  fi'om  the  ])ublic  press,  that  seems  to  })e  the  prime 
contention  here,  and  I  wish  to  emphasize  that,  in  my  opinion,  while 
that  is  a  \-ery  necessary  i)ower  to  confer,  I  do  not  beli(>\e  that  it  is 
the  crying  e\il  to-day;  that  i;*,  that  the  chi<>f  complaint  comers  from 
the  source  of  the  rate,  particularly. 

It  comes  more  from  the  inequalities  of  unfair  conditions  existing* 
between  difierent  localities.  And  in  that  connection  I  wish  to  say 
that  1  have  in  mind  somewhat  the  (|uestion  of  common  markets,  and 
also  the  (juestion  of  the  long  and  short  haul  clause  oi-  ft'ature  of  it,  as 
to  which  our  courts  have  held,  as  I  undei-stand,  as  in  one  of  th(^  meas- 
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Lires  referred  to  here  this  morning,  that  that  question  of  cleternHiiing 
when  competitive  conditions  are  such  tiiat  the  long  and  short  haul 
clause  should  be  abrogated  rests  with  the  judgment  of  the  carrit'r  and 
not  with  the  judgment  of  the  Interstate  Commerce  Commission. 
The  law  is  worded  just  slightly  diH'erent  from  the  law  of  my  State, 
which  has  been  tested  and  found  to  be  good. 

In  that  connection  I  want,  at  this  juncture,  to  give  an  instance,  and  1 
want  3'ou  gentlemen  to  consider — not  to  give  your  opinion  to  me  but 
to  consider — this  instance.  Taking  the  different  stations — which  I  can 
name  here — I  have  on  my  desk  now,  which  of  course  Ave  can  not  treat 
because  it  is  interstate  commerce,  an  instance  where  the  railway  com- 
pany takes  grain  from  intermediate  points  between  the  Twin  Cities  and 
Chicago  for  the  shipper  who  offers  it.  The  shipper  pays  the  local 
freight  into  the  Twin  Cities;  he  pays  the  other  freight  l)ack  to  Chicago 
and  makes  a  half  cent  a  l)ushel  on  the  transaction.  In  other  words,  he 
saves  a  half  a  cent  over  what  he  would  have  to  pay  if  they  picked  up  a 
car  on  the  road  to  Chicago.  It  seems  to  me  that  I  can  not  find  a  clearer 
case  of  what  to  my  mind  is  an  unjust  relation  of  rates.  I  simph^  ask 
the  question,  and  ask  you  gentlemen  to  consider,  whether  such  a  situ 
ation  as  that  should  not  be  treated  by  some  intermediary  body.  I  do 
not  say  that  they  should  ha\e  final  authority.  Init  the  o])inion  should 
come  in  there  as  to  whether  those  rates  are  fail". 

Mr.  Manx.  That  rate  you  named  is  made  in  the  interests  of  Minne- 
apolis Houi".  I  suppose;! 

Mr.  Staples.  I  am  not  here  to  make  any  but  general  statements. 
I  simply  cite  that  as  an  incident. 

Mr.  Mann.  I  understand. 

Mr.  Staples.  And  I  could  cite  many  of  them,  but  I  do  not  think  it 
would  be  right  to  take  up  the  time  of  this  committee.  I  could  cite 
other  instances;  for  instance,  where  companies  bringing  cement  and 
lime  and  other  necessary  commodities  in — for  instance,  foi-  the  build- 
ing of  sidewalks — charge  the  through  rate  to  St.  Paul  and  the  local 
rate  back.  Now.  there  may  ))e  reasons  why  that  could  l)e  justified. 
There  no  doubt  are.  to  my  mind.  But  ordinarily  I  think  that  is  exact- 
ing an  unfair  rate  from  the  intermediate  points. 

The  Chairman.  Will  you  state.  Mr.  Staples,  why  that  would  not  ])e 
a  case  that  could  be  corrected  under  the  long  and  short  haul  clause  of 
the  interstate  commerce  act? 

Mr.  Staples.  For  the  very  reasons  that  I  have  stated  to  you,  Mr. 
Chairman.  Ihiderstand,  I  make  no  pretenses  to  being  a  lawyer,  but 
I  have  read  those  decisions,  and  it  is  made  clear  to  my  mind  that  the 
courts  have  held  that  the  competitive  conditions  betAveen  the  distrib- 
uting and  terminal  points  niay  be  such  that  that  is  necessary. 

But  the  point  that  I  criticise  or  complain  of  is  that  the  courts  only 
hold  that  that  is  left  to  the  opinion  of  the  carriers.  They  are  to  be  the 
judges.  If  you  will  read  the  decisions  I  am  confident  you  will  find 
that  that  is  the  finding  of  that  court.    * 

The  Chairman.  Then  the  remedy  would  be  to  strike  out  from  section 
4  this  line:  ""  Under  substantially  similar  circumstances  and  conditons." 
Would  you  strike  that  out? 

Mr.  Staples.  Mr.  Chairman.  I  beg  to  be  relieved  from  giving  spe- 
cific answers  us  to  the  Avording  or  the  substitution  of  words  which 
would  cover  what  1  call  the  defect. 
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I'lu'  C'iiaii;man.  But.  Mr.  Stiiples,  you  are  a  man  ol'  larjjje  experience 
in  thi.s  niattin-.  and  you  are  a  public  officer  wlio  has  to  deal  with  ques- 
tions very  siniilai'  to  this,  the  only  ditierence.  pei'haps.  being  that  your 
subjects  are  Stale  eounnerce  and  this  (piestion  that  I  speak  of  applies 
to  interstate  conuneree.  The  prin<-i[)h'  oui^ht  to  Ix'  the  same  in  each, 
and  you  nnist  b(^  familiar  with  that  princijjje.  Now,  can  you  not  aid 
us  with  your  exptn'ieiiee  upon  a  question  of  this  kind,  as  to  whether 
tliat  i<  the  lanuuag(^  that  destroys  the  ben<'ht  of  section  ii 

Ml'.  Stai'lks.  Air.  Chairman.  I  can  do  this.  I  do  not  wish  to  pre- 
sume, but  I  will  say  that  I  could  and  would  cheerfully  transmit  to  you 
a  copy  of  our  law,  the  wording-  of  which  has  been  upheld  b}^  the 
courts.  I  could  iu)t  (juote  it  to-day  exactly,  and  1  would  not  care  to 
place  myself  in  that  position.  1  lealize  that  a  most g-rave  question  is  at 
issue,  and  I  would  not  attenq)t  it.  A  man  sometimes  gets  a  word 
wrong,  even  in  a  ])rayer  that  he  says  e\ery  day.  ^\'ithall  due  respect, 
Mr.  Chairman.  I  could  not  attemj^t  to  gi\e  you  spet-itic  language. 
I)Ut  certaiidy  the  point  at  issue  I  make  clear,  and  I  am  certain  if  the 
connnittee  will  review  the  tindings  of  the  court  they  will  agree  with 
me.  And  to  emphasize  that,  i  want  to  say  this:  That  the  very  cases, 
some  of  which  J  have  spoken  of  here  to-dav,  I  have  taken  up  with  the 
Interstate  Commerce  Commission,  and  thev  have  convinced  me  that 
they  are  absolutely  powerless,  exceptmg  to  make  a  recommendation, 
w^hich  the  railway  companies  may  observe  and  may  not,  just  as  they 
see  tit.     They  are  without  the  power  to  enforce  their  recojumendations. 

Mr.  Manx.  Perhaps  1  can  aid  you.  and  I  am  sure  you  can  aid  us,  by 
two  or  three  questions  in  sequence. 

First,  do  you  thiidv  that  in  no  case  should  the  railroad  company  t)e 
})ermitted  to  charge  more  for  a  shorter  haul  than  for  a  longer  haul^ 

Mr.  Staples.   1  do  not  hold  that  tit  all. 

Mr.  Manx.  Do  you  believe,  then,  that  they  ought  not  to  be  [permitted 
in  an}'  case  to  do  that  unless  they  have  cojisent,  after  application  to 
some  board  or  commission  like  the  Interstate  Commerce  Conmiission^ 

Mr.  Staples.  Yes,  sir;  which  of  couise  carries  with  it  what  goes 
witliout  saying,  that  it  may  be  reviewed  l)y  the  courts. 

Mr.  Manx.    I  assume  that. 

Mr.  Staples,   Yes,  sir. 

Mr.  Maxn.  Now,  do  you  ihink  from  yoiii-  experience  that  there 
would  be  physical  and  mental  ca})acity  on  the  part  of  any  one  commis- 
sion to  settle  all  of  those  ([uestions  that  would  arise,  together  with  the 
rate  questions  anfl  other  <|uestions  involved,  under  the  present  act  to 
regulate  commerced     Would  there  be  tiiue  enough.  I  mean  ^ 

Mr.  Staples.  Well,  that  is  a  luost  ditKeult  question  to  answer,  and 
in  answering  it  I  want  to  say  this,  that  as  soon  as  the  decisions  of  the 
Commission  ha\e  been  found  to  be  reasonable  they  are  obeyed. 

1  sj)(>ak  from  experience  in  my  ow  n  State.  In  ilO  to  1>.")  per  cent  of 
the  cases  where  they  take  it  u|)  int(dligently  and  heai'  the  (nidence  on 
both  sides  their  tindings  ai'e  brief,  they -are  to  the  point,  and  they  are 
observed  l>v  the  carriers.  I  think  I  can  say  in  nu)re  than  Ur>  per  cent 
of  the  cases.  In  a  large  share  of  the  cases  in  our  connnission  the 
expei-ience  has  been  that  they  do  not  even  have  to  go  through  the  for- 
mality of  a  hearing.  If  in  conference  with  a  lepresentative  of  the  com- 
pany who  is  in  touch  with  the  comnussion  they  show  a  disposition  to 
be  fair,  the  point   is  often  c()nce(h'd  without  a  hearing  at  all.      It  is 
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utterly  impossible  to  say.  t'oi*  that  reason,  how  iiRich  time  might  be 
consumed  in  these  hearings.  1  can  appreciate  that  the  draft  on  the 
time  of  the  commission  in  the  first  four  or  live  years  would  be  enor- 
mous, because  the  complaints  might  overwhelm  the  commi«,sion.  But 
that  would  not  alarm  me;  1  do  not  think  it  is  an  alarming  feature. 

It  may  be  necessary.  I  am  not  indorsing  it,  but  I  am  in  a  position 
to  say  that  our  legislature  is  considering  a  measure  this  winter  having 
for  its  object  the  authorizing  of  our  commission  to  take  up  with  the 
Interstate  Commerce  Commission  these  very  questions,  where  com- 
plaints of  the  nature  of  the  different  ones  which  have  been  spoken  of 
this  morning  might  have  to  be  treated,  giving  the  commission  author- 
ity to  take  up  such  cases  with  the  Interstate  Commerce  Commission, 
with  the  idea  that  they  are  in  a  position  to  take  them  up  intelligently, 
and  providing  that  the  State  should  bear  the  expense,  and  with  the 
idea  that  less  time  would  be  consumed,  of  course,  to  the  end  that  this 
conmiission  would  be  largely  relieved  by  being  somewhat  advised  of 
the  facts,  and  it  would  necessarily  take  much  less  of  their  time. 

I  simply  speak  of  that  to  bring  out  the  fact  that  in  ui}^  opinion  the 
time  is  coming  wdien  the  Interstate  Commerce  Conmiission,  through 
its  agents  or  through  some  system  of  reorganization,  will  act  in  some 
such  way  as  that,  assuming  that  this  power  of  public  control  will  be 
conferred  in  the  end — that  there  will  be  a  relation  between  State  com- 
missions, or  that  there  may  be  district  conuiiissioners,  or  some  other 
system  may  be  established  whereby  the  central  power  would  be  relieved 
of  a  share  of  the  detail  work.  That  is  a  general  idea  on  which  I  have 
thought  more  or  less;  but  I  can  not  answer  your  question  specitically. 
I  have  expended  a  good  many  words  in  endeavoring  to  answer  it.  as 
you  see. 

Mr.  Mann.  You  have  said  a  great  deal  that  is  of  value  to  us.  Now, 
another  question. 

You  have  spoken  of  deciding  these  questions  without  a  hearing.  Do 
you  think  that  the  Interstate  Commerce  Commission  ought  to  have 
authority  to  relieve  the  carrier  from  the  long  and  short  haul  clause 
without  a  hearing^ 

Mr.  Stai^les.  1  think  you  must  have  misunderstood  those  words 
before,  used  in  connection  with  the  statement  that  it  was  by  confer- 
ence with  the  railway  companies,  and  a  harmonious  agreement. 

Mr.  Mann.  I  mean  without  a  hearing  of  the  parties? 

Mr.  Staples.  No,  sir;  I  do  not  entertain  that  idea  for  one  moment — 
that  the  railwa}^  companies,  particidarly,  should  be  denied  every 
opportunity  to  present  every  phase  of  the  case  from  their  standpoint. 

I  want  to  sa}'^  in  that  connection  that  I  emphasize  this  statement — 
that  there  can  be  no  question  that  the  Interstate  Commerce  Commis- 
sion, if  that  is  to  be  the  tribunal,  after  having  experience  and  being- 
composed  of  the  men  that  it  should  be  composed  of,  is  far  better  able 
to  pass  upon  these  questions  than  any  court  in  the  land. 

Some  one  has  asked.  Why  not  let  the  court  make  these  rates?  The 
court  is  a  very  intelligent  body,  but  it  has  to  deal  with  thousands  of 
questions  and  issues,  and  has  no  particular  training  along  this  line, 
and  with  all  due  respect  to  the  court,  they  are  not  competent,  in  my 
opinion,  excepting  to  review  the  question  and  determine  whethei 
some  illegal  act  has  been  performed  by  the  Commission,  or  some  act 
which  in  itself  is  unreasonable  or  which  would  result  in  an  unreason- 
able finding. 
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Mr.  Maxn,  Could  you  give  us  any  iduu  of  the  nuMil»er  of  tindings 
of  the  Coniniission  in  your  State  relieving  the  railroads  fi-oiu  the  long 
and  short  haul  clause? 

Mr.  Staples.   Yes:  very  (|uickly.     There  lias  never  l)een  one? 

Mr.  Mann,  There  is  no  place  in  your  State  where  a  carrier  is  per- 
mitted in  local  traffic  within  the  State  to  charge  more  for  a  shoi't  haul 
than  a  long  haul  i 

Mr.  Stapi-es.  Not  one.  And  1  want  to  say  in  that  comiection  that 
there  have  been  many  applications. 

Mr.  Lamau.    I  would  like  to  ask  the  witness  a  (juestion. 

The  Chairman.  Certainly. 

Mr.  Lamak.  The  proposition  to  in\ est  some  administrative  or  min- 
isterial body,  or  whatever  it  might  be  termed,  W'ith  the  legislative 
power  to  review  rates  and  fix  a  rate,  upon  hearing,  to  be  reasonable, 
which  up  to  that  time  had  been  challenged,  is  looked  upon,  of  course — 
and  it  is  not  disguised  by  those  who  ha\  e  railway  interests — with  great 
alarm,  and.  I  thitdv,  from  their  standpoint  with  \erv  sincere  alaruL 
They  look  upon  the  further  proposition  of  the  original  rate-making 
power  as  being  something  almost  sattuiic. 

Now,  the  question  1  would  like  to  ask  you  is  this:  If  this  aelminis- 
trative  or  ministerial  body  is  given  the  right  to  review^  a  particular 
rate  and  fix  upon  a  rate  to  he  reasonable,  which  up  to  that  time  had 
operated  unjustly  and  unreasonably,  in  their  opinion,  can  not  every 
rate  in  the  Tnited  States  be  challenged^  I  mean  now  logically,  with- 
out reference  to  whether  they  do  it  or  not  ^ 

.Mr.  Staples.   I  understand. 

Mr.  La-Map.  C'au  not  every  rate  in  operation  be  challenged  by  com- 
plaint, either  by  tiling  a  compliiint  against  that  particular  rate  or 

Mr.  Staples.  1  would  have  to  answer  that  question  in  the  aiHi'mativ<\ 

Mr.  Lamak.  That  is  what  I  have  always  thought.  I  have  thought 
that  it  was  a  distinction  without  a  ditl'erence. 

Mr.  Staples.  I  am  only  giving  you  my  opinion.  My  iudgment  is, 
yes.  to  that. 

]Mr.  Lamak.  I  never  have  seen  any  use  in  arguing  the  proposition. 
It  is  either  somebody  humbugging  himself  or.  more  unfortunately, 
humbugging  somel)ody  else  when  a  distinction  is  attenjpted  to  be  drawn 
between  the  giving  of  a  power  to  challenge  the  rate  and  fix  it  in  a  par- 
ticular case  and  challenging  every  rate  in  the  I'nited  States.  Continu- 
ing it  logically,  the}'  would  have  the  same  power  in  the  one  case  as  in 
the  other.  Now,  whether  they  would  do  it  or  not  is  another  question. 
I  have  no  idea  that  they  would.  I  tell  you  frankly  that  if  I  were  to 
vote  for  a  l)ill  that  gave  this  administrative  body  a  right  to  challenge 
a  particular  rate  and  fix  it  upon  hearing.  1  would  just  as  lief  go  the 
length  and  give  it  the  entire  power,  because  logically  I  thiid<  it  is  the 
same.  Now.  whether  or  not  the  C^ommission  \  (\sted  with  power  to 
fix  rates  would  any  moi-e  think  of  disturl)ing  the  business  of  the  coun- 
try and  go  to  the  extent  of  interfering  with  existing  lailroad  rates  in  any 
such  manner  as  that  is  another  (piestion.  I  do  not  tiiink  they  really 
would. 

Mr.  Staples,   Nor  do  I. 

Mr.  Laalvr.  And  I  think  there  will  be  enough  to  com  ince  the  public 
in  the  challenging  of  rates,  so  that  whether  th(\v  have  tl>e  original 
rate-making  power  or  not,  the  result  will  l)e  about  the  same. 

Ml-.  Staples.    No:   I  could  not  agree  with  vou  on  that. 
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Mr.  Lamar.  No^     Still,  looic-illv 


^Ir.  Staples.  The  probabilities  and  the  possibilities  are  two  very 
diti'ereiit  thing's.  Now,  i  am  answering'  that  fi-oni  my  knowledge  of 
the  (jnestion  in  issue. 

I  want  to  add  that  in  the  State  of  Minnesota,  under  the  powers  of 
the  Conunissioii,  on  their  initiative  tliey  are  authorized  to  challenoe  a 
rate — any  rate  or  all  rates — without  petition.  Of  course  there  is  no 
such  purpose,  or  at  least  it  has  not  been  advocated  here,  except  on 
petition;  and  it  is  not  the  Conmiis^ion  in  this  instance  who  challenge 
the  rates;  it  is  the  petitioners.  And  judging  from  the  result  in  my 
State,  where  the  petitioners  may  challenge  a  rate,  experience  has  shown 
me — and  I  have  learned  that  the  same  idea  pre\ails  in  most  of  the 
States — the  shippers  are  very  slow  to  make  their  grievances  puldic. 
They  hesitate  a  long  time  to  do  it.  I  am  not  here  to  set  out  the  reasons 
why;  but  these  reasons  are  what  has  prompted  the  legislature  of  the 
State  of  Minnesota  to  confer  upon  the  Commission  the  power  to  initi- 
ate, by  resolution,  the  (juestion  of  the  reasonableness  of  any  rate. 
That  is  what  prompted  our  legislature  in  our  State  to  do  that.  Now. 
the  Commission  in  our  State,  in  exercising  that  power,  are  very  dis- 
creet, if  I  may  say  so,  and  very  careful  and  conservative,  and  the 
complaints  by  shippers  or  localities  challenging  rates  are  relativeh"  few. 

Mr.  Richardson.  I  understood  you  to  say  a  few  minutes  ago  that 
it  would  l)e  safer  and  better  to  leave  the  Interstate  Commerce  Cora- 
mission,  with  their  experience,  with  power  to  regulate  and  tix  a  rate 
than  it  would  be  to  confer  that  power  upon  a  court  composed  of  judges? 

Mr.  Staples.  I  answered  that  eniphatically.  and  I  said  that  was 
with  all  due  respect  to  the  couit. 

Mr.  Richardson.  I  understand  that.  Your  opinion,  then,  is  on  this 
line,  that  while  a  man  may  be  very  able  in  law  he  ma}'  not  be  very 
practical  in  regulating  railroad  lines  i 

Mr.  Staples.  Exactly  so. 

Mr.  Richardson.  And  you  would  rather  take  the  Interstate  Com- 
merce Connnission,  with  the  experience  that  they  have  now,  and  their 
qualifications,  than  to  trust  to  a  court  of  three  or  nine  men.  of  lawyers, 
judges,  men  qualified  in  the  law  i 

Mr.  Staples.  Yes,  assuming,  of  course,  that  they  are  not  especiallv 
appointed  to  do  this  work. 

Mr.  Richardson.  Y^ou  assume  that  they  know  their  business,  and 
have  studied  and  they  ma}'  be  learned  in  the  law,  but  they  are  not  as 
competent  in  these  practical  lines  and  in  the  matter  of  fixing  rates  as 
the  Interstate  Commerce  Commission,  who  have  had  a  great  deal  of 
experience  in  that  way? 

Mr.  Staples.  Yes,  sir;  and  my  experience  has  'been,  where  we  have 
had  cases  in  the  courts  in  our  State,  that  the  courts  steer  clear  of  all 
the  questions  except  the  legal  ones. 

xMr.  Richardson.  We  have  had  much  talk  about  experts.  Is  it  not 
the  fact  that  generally  there  is  no  testimony  more  uncertain  and  in 
which  there  is  more  difi'erence  of  opinion  among  the  witnesses  than 
expert  testimony  ? 

Mr.  Staples.  I  will  answer  that  question,  and  then  I  want  to  add  a 
statement. 

Mr.  Richardson.  All  right. 

Mr.  Staples.  In  any  case  whei'e  there  was  an  issue  whicii  had  to  be 
tried  bv  the  court 
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Mr.  KicnAKDsox.   Yes. 

Mr.  Staples  (continuing).  I  would  ratlici-  icly  on  (•on)nion  souse 
and  honest  peo])le  than  on  experts. 

Mr.  Richardson,  You  would  ratiier  rely  on  oood  uieu.  ])r:i(tit;il 
men.  in  the  practical  atJ'aii's  of  life,  to  arrive  at  wliat  is  a  practical  cou- 
chiNion  in  the  practical  affairs  of  life,  than  on  a  courts  Y'ou  would 
rather  take  an  honest  jurv  of  men  thiin  iive  judges  learned  in  the  law^ 

Mr.  Stai'Lp^s,   Yes,  sir:  that  is  where  the  jurv  system  excels. 

1  fail  to  tind  where  powei'  is  conferred  to  requii'e  two  or  more  com- 
panies to  make  and  maintain  joint  rates,  which  is  very  necessary  if  full 
relief  is  to  be  granted. 

Some  claim  the  remedy  for  a  ))arty  claiming  a  latc  is  luireasonahly 
high  lies  in  a  suit  for  recovery  of  damages.  This  may  he  good  theory. 
t)ut  might}'  poor  practice.  In  the  event  he  can  afford  the  cost  of  litiga- 
tion he  is  liable  to  die  before  the  courts  have  finally  passed  upon  the 
question;  but  moi'e  likely  if  the  rate  complained  of  is  an  unreasonable 
oiu'  as  compared  with  the  rate  given  some  competitor  at  another  point, 
lie  is  sure  to  be  driven  out  of  l)usiness  before  the  case  is  determined. 
If  the  rate  is  an  uni'easonably  high  one  and  he  continues  to  do  ])usiness 
under  it.  he  is  not  the  real  sufferer  and  shoidd  not  recovei'.  The  real 
loss  falls  upon  the  producer  who  has  been  required  to  sell  his  product 
V>ased  on  the  high  rate. 

The  shipper,  usually  the  middleman,  is  not  so  much  interested  in 
the  rate  itself  as  he  is  in  a  fair  rate  from  a  competitive  standpoint. 

The  cases  are  comparatively  few  where  luore  than  one  rate  is 
involved,  or  at  most  the  rates  on  one  commodity.  In  the  event  this 
rate  is  reduced  by  an  order  of  the  Commission  and  the  order  put  in 
efiect  during  a  review  by  the  courts,  if  the  order  is  not  sustained  it 
seems  reasonable  the  railway  company  can  better  stand  the  temporary 
loss  in  its  revenue  on  this  one  product  than  the  shipper  can  in  case  the 
order  is  sustained,  pending  which  time  he  had  been  paying  the  higher 
rate. 

We  can  not  treat  the  transportation  companies  as  private  enterprises. 
They  exercise  the  rights  of  eminent  domain,  and  are  organized  under 
public  franchises  for  the  sole  and  only  purpose  of  performing  a  pub- 
lic service  for  hire.  Our  courts.have  repeatedly  held  them  to  ])e  sub- 
ject to  public  control. 

Can  any  one  imagine  the  railway  companies  consentingto  a  law  pro- 
viding that  the  farmer  shall  ha\e  the  final  say  as  to  what  price  is  to 
be  paid  for  his  land  needed  for  the  right  of  way  (  This  is  simply 
changing  the  shoe  over  to  the  other  foot. 

No  one  to-daj^  questions  the  necessit}'  and  wisdom  of  public  control 
of  public  turnpikes,  ferries,  telephone,  telegraph,  and  express  com- 
panies, street-car  companies,  and  even  grain  (^h^vators,  stock-yard 
companies,  public  carriages,  etc.  We  do  not  sfo])  at  how  they  shall 
conduct  their  business,  but  arbitrarily  prescribe  their  rates  and  charges. 
Is  it  not  as  much  necessary  to  regulate  and  control  under  reasonable 
safeguards  the  business  of  these  powerful  but  very  necessary  public 
servants  as  are  railway  companies^ 

In  closing,  gentlemen,  permit  me  to  say  there  is  no  feeling  antago- 
nistic to  railway's  in  the  Northwest,  and  certainly  no  sentiment  favor- 
ing national  legislation  which  will  in  any  degree  act  to  cripple  the 
legitimate  growth  and  development  of  their  properties;  but  there  is  a 
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well-gTOLiiided  unci  strong-  demand  for  immediate  legislation  which  shall 
grant  reasonable  Government  control  over  interstate  commerce. 

The  Chairman.  We  will  give  you  an  opportunity  to  continue  your 
statement  to-morrow  morning,  Mr.  Staples, 

Mr.  Staples.  I  thank  you  very  much. 

Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  until  to-mor- 
row, Wednesday,  January  18,  1905,  at  10  o'clock  a.  m. 


Wednesday,  Jainiar)/  IS,  1905. 
The  committee  met  at  10.30  o'clock  a.  m..  Hon.  William  P.  Hep- 
burn in  the  chair. 

The  Chair:nl\n.   ]\Ir.  Staples,  we  are  ready  to  hear  you  fuilher. 

STATEMENT  OF  MR.  CHARLES  F.  STAPLES-  Continued. 

Mr.  Staples.  Mr.  Chairman  and  gentlemen,  I  Avill  ask  for  just  one 
minute,  and  not  more.  I  regret  very  much  that  I  could  not  finish  my 
remarks  yesterday.  I  have  taken  occasion  to  file  an  addition  to  them 
with  your  reporter. 

I  wish  now  just  to  emphasize  three  points  which  have  been  brought 
out  in  these  remai'ks.  In  the  Quarles-Cooper  bill  are  the  words  '"when 
a  case  has  been  referred  to  the  courts  and  an  appeal  taken,  a  court  may 
deny  or  modify  the  order."  This  is  the  point  that  I  wish  to  make.  ]Mr. 
Chairman.  Under  the  deiasions  of  our  Supreme  Court,  when  treating 
the  question  of  rates,  the  courts  can  not  modify  the  order  of  the  Com- 
mission. They  must  affirm  or  deny,  and  that  upon  the  ground  wliether 
the  rate  authorized  by  the  Commission  is  a  confiscatory  rate  or  )iot. 
1  am  not  here  to  cite  those  decisions  of  the  court,  which  this  committee 
can  look  up  and  consult. 

I  notice  that  a  great  deal  of  time  has  been  spent  upon  that  in  the 
different  bills  that  have  been  presented. 

Another  thing  is,  that  1  think  any  bill  which  is  enacted  should  con 
tain  the  provision  that  the  findings  of  the  Interstate  Commerce  Com- 
mission should  be  made  prima  facie,  thereby  making  the  railway 
company  the  defendant,  rather  than  the  Commission.  That  is  a  pro- 
vision contained  in  the  statute  of  Minnesota,  and  has  been  upheld  by 
the  courts  and  has  been  found  to  be  very  effective. 

Another  provision,  Mr.  Chairman,  which  seems  to  me  to  have  been 
omitted  or  not  taken  care  of  in  the  so-called  Quarles-Cooper  bill,  is  one 
authorizing  the  Commission  to  insist  upon  the  companies  providing  a 
through  joint  rate  and  maintaining  the  same.  Without  that  author- 
ity they  are  not  powerless,  but  a  large  share  of  the  good  which  is 
hoped  for  from  some  legislation  of  this  character  will  be  denied. 

Now,  Mr.  Chairman,  I  do  not  wish  to  elaborate  upon  those  points, 
and  will  give  the  balance  of  the  time  to  my  associates. 

Mr.  Blrke.  1  would  like  to  ask  Mr.  Staples  one  question,  if  I  may 
be  permitted. 

The  Chairman,  Certainly;  proceed. 

Mr.  Burke.  The  newspapers  report  this  morning  that  a  member  of 
the  Minnesota  legislature  declined  to  vote  for  the  reelection  of  Senator 
Clapp  to  the  Senate  because  he  had  not  declared  himself  in  favor  of  the 
Quarles-Cooper  bill,  or  that  he  had  not  declared  himself  soon  enough. 
I  would  like  to  ask  you  if  you  are  in  favor  of  the  Quarles-Cooper  bill. 
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Mr.  Staples.  I  am  very  sorr}-  to  be  put  in  that  attitude.  However, 
my  situation  upon  this  necessary  legislation  must  have  been  made 
clear  to  this  committee.  The  Quarles-Cooper  bill,  in  my  opinion,  will 
accomplish  very  little  of  what  the  pul)lic  are  clamorino-  for  to-da}' ; 
that  is,  in  the  way  of  strengthening  the  hands  and  powers  of  the  Inter- 
state Commerce  C/omniission. 

Mr.  RiCHAKDSON.  Mr.  Chairman,  one  word.  From  indi(;ations,  it 
seems  to  me  that  the  hearings  are  going-  to  close  })retty  soon,  and  I 
think  there  ought  to  be  a  fair  division  of  time  made.  Now,  we  had 
one  side  pretty  thoroughly  represented  here,  and  I  do  not  think  that 
the  large  number  of  railroad  gentlemen  who  are  interested  in  this 
matter  have  had  an  equalh"  fair  chance  here.  We  are  going  to  close 
pretty  soon,  and  should  we  not  have  a  fair  understanding''^ 

The  CnAiR:MAX.  The  situation  is  somewhat  peculiar,  because  Mr. 
Bacon  announced  early  that  the  proponents  of  the  Cooper  bill  did  not 
want  anv  time. 

Mr.  Richardson.  I  do  not  mean  to  reflect  on  the  other  side  at  all. 
1  simply  made  the  suggestion  that  we  could  reach  some  fair  division  of 
the  time.     I  believe  these  hearings  are  going*  to  close  pretty  soon. 

The  Chairman.  We  will  have  to  limit  3^00  gentlemen  this  morning; 
stricth'  to  the  time  you  said  you  wanted. 

Mr.  Burr.  I  believe  I  understood  yesterday  that  the  other  members 
of  our  committee  would  consume  twenty  minutes. 

The  Chairman.  Twenty  minutes  between  them  'i 

Mr.  Burr.  Yes,  sir. 

STATEMENT  OF  MR.  C.  C.  M'CHORD. 

Mr.  McChord.  Mr.  Chairman  and  gentlemen:  1,  of  course,  do  not 
know  how  wide  a  range  this  testimony  has  taken,  but  I  apprehend  that 
in  the  discussion  of  such  a  proposition  as  this  there  are  three  questions 
that  should  l)e  determined.  The  first  is  the  power  of  Congress  to 
delegate  the  authority  that  it  proposes  to  give  the  Interstate  Commerce 
Commission. 

The  Chairman.  I  do  not  think  there  is  any  question  about  that. 
There  is  no  meml)er  who  is  disturbed  about  that. 

Mr.  McChord.  Yes,  sir;  I  thought  not.  The  next  question  is  as  to 
the  necessit}'  for  such  an  amendment.  The  third  question  is  as  to  the 
possibility  of  it.  1  mention  the  first  proposition  because  in  Kentucky 
we  have  in  the  last  few  years  had  a  full  discussion  of  the  proposition, 
and  an  effort  has  been  made  there  to  pass  a  law  giving  the  State  rail- 
road connnission  of  that  State  the  power  to  pass  rates.  That  question 
was  raised  with  a  great  deal  of  emphasis  and  seriousness,  and  it  has 
gone  to  the  extreme  there  that  it  is  almost  contended  that  the  Consti- 
tution itself  was  unconstitutional.  So  far  as  1  am  concerned,  I  believe, 
and  I  believe  that  the  people  of  this  country — the  masses  and  the 
shippers —believe  in  this  legislation;  that  they  are  in  favor  of  giving 
the  Interstate  Commerce  Commission  additional  powers  which  it  does 
not  now  possess.  And  in  making  that  claim  we  do  not  desire  to  be 
understood  as  taking  the  position  that  all  railroad  rates  and  all  tarill's 
made  by  the  railroad  corporations  of  this  country  are  unjust  or  unrea- 
sonable. I  believe,  as  a  rule,  in  the  main  they  are  adjusted  upon  a 
fair  and  equitable  basis.     But  it  is  the  exception  to  the  rule  that  we 
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want  this  Congress  to  cure  l)y  the  amendment  to  the  interstate  com- 
merce law. 

Now,  the  question  was  propounded  yesterda^^  reg-ardino-  the  long- 
and  short  haul  section  of  the  act.  It  is  well  known  that  in  the  Social 
Circle  case  there  were  two  ])ropositions,  one  as  to  whether  the  rate 
to  Social  Circle  from  Cincinnati — the  differential  on  shipments  from 
Cincinnati  to  Social  Circle — of  50  cents  was  just  and  right;  whether 
the  circumstances  and  conditions  that  there  prevailed  justified  that 
particular  rate  to  Social  Circle  as  against  the  rate  of  $1.07  to  x\tlanta 
and  Augusta.  It  is  a  question  of  fact  that  the  Commission  heard  and 
determined,  and  it  was  not  justified  under  the  act.  That  question 
went  to  the  Supreme  Court  of  the  I'^nited  States,  and  that  court  held 
that  the  finding-  of  the  Commission  was  proper.  The  Commission  in 
the  same  proceeding  undertook  to  fix  the  maximum  rate  to  Atlanta. 
The  Supreme  Court  held  in  the  same  case  that  it  was  not  within  the 
power  of  the  Commission  to  fix  a  maximum  rate. 

The  Interstate  Commerce  Commission  under  that  decision  assumed 
that  it  had  power  to  decide  whether  the  circumstances  and  conditions 
surrounding-  the  transportation  of  commodities  to  and  from  the  various 
territories  in  the  country  were  solely  for  their  consideration,  and  in  the 
case  which  followed,  the  Belma  case.  1  believe,  and  then  afterwards  in 
the  case  of  the  Tennessee.  Mrg-inia  and  Georgia  Kailroad  Company 
against  the  Commission,  it  was  held  that  the  law,  the  act  itself,  fixed 
the  proposition  that  if  there  were  dissimilar  circmnstances  and  condi- 
tions even  as  to  competition  between  rail  and  rail,  that  that  was  a  ques- 
tion which  the  carrier  itself  should  consider,  and  which  the  law  con- 
sidered, and  it  was  said  that  it  was  such  a  dissimilarity  of  circumstances 
and  conditions  as  would  justify  the  higher  rate.  Therefore,  that  being 
the  state  of  the  law,  we  do  not  think  that  any  such  discretion  should 
be  given  to  the  carrier,  nor  do  we  think  that  that  should  be  the  law. 

In  Kentucky  we  had  the  same  provision  engrafted  into  our  consti- 
tution as  to  the  long  and  short  haul.  The  railroad  commission  of 
Kentucky  there  refused  to  exonerate  the  raili'oad  company  from  the 
provisions  of  that  section  on  the  shipment  of  coal  from  eastern  Ken- 
tucky to  the  city  of  Louisville.  We  did  that,  not  because  we  did  not 
believe  that  there  should  be  a  less  rate  to  Louisville  where  that  coal 
came  in  competition  with  coal  that  was  floated  down  the  river  on 
barges  for  something  like  25  or  30  cents  a  ton,  but  we  contended  that 
the  rate  to  the  intermediate  points  was  too  highiind  should  be  reduced. 
The  Kentucky  court  of  appeals  held  that  that  was  a  matter  purely  in 
the  discretion  of  the  railroad  commission  and  that  the  court  could  not 
interfere  with  that  determination  on  the  part  of  the  railroad  commis- 
sion. That  case  came  to  the  Supreme  Court  of  the  United  States  and 
was  upheld,  and  it  will  he  found  in  United  States  Statutes,  volume 
33,  page  503,  I  believe. 

The  impression  seems  to  prevail  that  tariffs  and  rates,  so  far  as  inter- 
state commerce  is  concerned,  are  in  a  chaotic  condition;  that  it  is  a 
mere  jumble  of  rates  and  a  jumble  of  tariffs.  Why,  it  is  well  known 
that  there  are  certain  bases  or  schemes  adopted  by  the  railroad  corpo- 
rations of  the  coimtry  for, making  rates.  As  an  illustration,  3  ou  take 
the  rates  from  the  eastern  seaboard  cities.  It  is  based  upon  a  rate 
primarily  from  New  York  to  Chicago.  And  a  differential  is  allowed 
to  Philadelphia,  Baltimore,  and  Boston,  1  believe.  In  arriving-  at  a 
rate  north,  east,  or  west  of  Chicago  it  is  made  plus  the  New  York- 
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Chicago  rate.  I  have  a  few  iUust rations  of  that;  and,  by  the  wa3\  I 
have  a  map  here  that  shows  the  entire  adju.stnicnt  of  rates  so  far  as 
that  section  of  the  country  is  concerned. 

Take,  for  instance,  the  section  in  which  the  othcial  chissitication  ap- 
plies, roughly  described  as  lying  east  of  the  Mississippi  Kiver  and  north 
of  the  Ohio  and  the  Potomac  rivers.  The  whole  territory  is  divided 
into  territories  each  of  which  takes  a  portion  of  the  Chicago  rate. 
East  St.  Louis  takes  116  per  cent  of  the  Chicago  rate,  the  Chicago 
rate  being  regarded  as  1(»0  i)er  cent.  Indianapolis  takes  107  per  cent 
of  the  Chicago  rate.  Cincinnati  Ml  per  cent,  and  Louisville  takes  the 
same  rate  as  Chicago.  That  is,  territory  penetrated  takes  less  per- 
centages of  the  Chicago  rate  than  those  territories  which  are  otf  from 
the  Chicago  line.  I  could  enumerate  others.  Now,  I  do  not  believe 
that  the  question  is  as  great  a  problem  as  many  think. 

The  Chairman.  May  I  interrupt  you  there? 

Mr.  McCiiORD.  Certainly. 

The  Chairman.  What  has  produced  the  estal)lishment  of  this  Chi- 
cago rate  and  the  resultant  rates:' 

Mr.  McChord.  Investigation  and  the  judgment  of  traffic  men. 

The  Chairman.  Has  it  been  long  continued^ 

Mr.  McChori).  Very  long. 

The  Chairman.  Ought  it  to  be  disturbed? 

Mr.  McCnoin).  1  do  not  know.  I  would  not  say,  because  I  would 
be  unworthy  of  the  confidence  of  this  conmiittee,  and  unworthy  to  pass 
upon  any  interstate  rates,  if  I  should  pass  upon  a  question  of  that  sort 
without  the  most  thorough  and  searching  investigation;  and  that  is 
what  1  apprehend  the  Interstate  Con)merce  Commission  would  give  it 
if  the  question  came  before  them. 

As  I  said  in  the  outset,  this  is  not  a  proposition  to  upset  the  traffic 
and  freight  rates  of  this  country,  because  as  a  rule,  I  believe,  the  basis 
for  making  rates  is  right  and  proper.  It  is  the  exception  to  the  rule 
that  wants  to  be  cured  here,  and  it  can  only  be  cured  in  one  way,  and 
that  is  Vjy  giving  the  power  to  the  Interstate  Commerce  Commission, 
after  complaint  has  been  made,  to  hear  and  determine  and  fix  a  rate 

Now,  so  far  as  I  am  concerned,  1  have  not  had  the  time  to  examine 
the  various  bills  that  have  been  proposed  here.  1  am  frank  to  say  that 
1  am  wedded  to  this  proposition,  because  it  was  my  own  measure,  a 
measure  tliat  I  introduced  in  Kentucky,  that  has  been  upheld  by  the 
Supreme  Court  of  the  United  States.  There  the  power  is  given  to 
the  railroad  commission,  upon  complaint,  or  upon  its  own  motion, 
when  it  is  charged  or  believed  b}^  the  commission  that  a  rate  is  or  rates 
are  extortionate,  to  give  notice  to  the  cari'ier,  to  hear  all  the  evidence 
and  arguments  that  may  be  produced,  and  from  that  and  from  its  own 
investigation  to  determine  whethei-  that  rate  is  just  and  reasonal)le; 
and  if  they  tind  that  the  rate  is  not  just  and  reasonable,  then  it  fixes  a 
rate  that  must  be  just  and  reasonable,  by  which  the  carriei-  is  bound. 
There  we  stopped,  knowing  as  we  did  that  fi-om  the  creation  of  high- 
ways, from  the  first  building  of  railroads,  every  court  in  the  land  has 
been  open  and  is  open  to-day  to  the  shipper  and  the  railroad  in  a  prop- 
erly instituted  action  to  try  the  question  as  to  whether  the  rate  fixed 
is  just  and  reasonable. 

Mr.  Richardson.   Does  your  rate  go  into  effect  at  once? 
Mr.  McChord.  After  ten  days'  notice. 
Mr.  Richardson.  Ten  davs'  notice? 
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Mr.  McCiiORD.  To  the  carrier. 

Mr.  Richardson.  Then  there  is  the  right  of  appeal? 

Mr.  McChokd.  There  is  no  appeal  at  all.  1  can  not  conceive  how 
there  can  be  an  appeal  from  the  legislative  act  to  the  court.  There  is, 
of  course,  the  right  of  review  everywhere  in  a  properly  instituted 
action,  but  the  idea  of  appeal  has  been  confused  here  with  the  idea  of 
review.  The  courts  have  the  right  to  review,  but  you  can  not  appeal 
from  the  legislature  or  from  the  act  of  a  legislative  tribunal  to  the 
court.  This  is  not  against  the  railroads.  It  is  in  the  interest  of  the 
railroads,  and  to  protect  them  from  a  greater  evil.  I  believe  that 
these  questions  should  be  discussed  and  considered  fairl3\ 

I  regret  to  see  that  some  traffic  men,  some  railroad  men,  and  some 
shippers  have  so  far  forgotten  the  great  question  that  is  pending  here  as 
to  inject  personalities  into  it.  I  have  seen  it  even  charged  in  the  press, 
or  have  seen  the  question  asked,  whether  or  not  the  power  was  sought 
by  certain  people  for  the  purpose  of  selling  out.  I  do  not  believe  that 
it  is  fair,  gentlemen,  to  deal  with  a  great  question  in  that  way.  If 
that  question  can  be  properly  asked  of  the  Interstate  Commerce  Com- 
mission, it  can  be  asked  of  that  great  man  who  sits  in  the  White  House 
to-day,  and,  while  I  differ  with  him  politically,  I  believe  that  the  meas- 
ures that  he  has  proposed  will  immortalize  him.  I  believe  that  when 
he  carries  them  through  he  will  have  made  the  greatest  President  that 
this  country  has  ever  had. 

My  time -is  limited,  gentlemen,  and  I  yield  to  Judge  Crump,  of 
Virginia. 

STATEMENT  OF  HON.  BEVERLY  T.  CHUMP. 

Mr.  Chairman,  I  shall  detain  this  conunittee  but  for  a  moment,  as 
I  appreciate  the  fact  that  the  time  is  limited,  and  other  gentlemen 
desire  to  be  heard.  There  are,  as  I  understand,  various  bills  now 
pending  before  this  committee,  and  1  notice  that  two  additional  bills 
were  introduced  in  the  House  on  the  day  before  yesterday,  which  I 
presume  were  likewise  referred  to  this  committee.  It  would  seem 
vain  on  the  part  of  anyone  to  attempt  to  discuss  this  general  position, 
considering  the  great  public  importance  of  the  proposed  measures 
before  this  committee,  with  any  degree  of  intelligence  or  efficiency, 
with  mereh"  a  few  moments  in  which  to  do  it.  Several  hours  would 
scarcely  suffice  for  that.  I  onl}-  desire  to  emphasize  this  one  point, 
that  there  seems  to  be  a  great  desire  and  wish,  not  to  say  demand,  on 
the  part  of  those  interested  in  rates  in  this  country,  that  there  should 
be  action.  We  have  in  the  first  place  the  recommendation  in  the  mes- 
sage of  the  President.  We  have  resolutions  of  commercial  bodies  all 
over  the  country. 

The  committee  of  which  I  am  a  member  appears  before  this  com- 
mittee of  Congress  for  the  purpose  of  representing  an  additional 
interest,  and  I  desire  to  restate  that  fact,  which  has  been  stated  by  our 
chairman,  that  this  National  Association  of  Railway  Commissioners 
represents  the  connnissions  of  30  States.  At  their  last  annual  conven- 
tion they  adopted  unanimously  a  resolution  to  the  effect  that  the  Inter- 
state Commerce  Commission  should  be  given  additional  power — that  is, 
the  power  to  substitute  one  rate  for  a  rate  that  the}"  condemn.  The 
general  question  is  whether  or  not  Congress  should  enact  such  legis- 
lation. Why  should  it  not?  I  can  not  undertake  to  discuss  that  ques- 
tion at  all  from  a  general  legal  aspect.     But  permit  me  to  call  your 
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attention  to  one  phase  of  it.  If  1  understand  aright  the  principles 
upon  which  this  Governnient  was  founded,  the  Conoress  is  not  under- 
takino-  to  nianage  private  property,  1)ut  in  all  this  character  of  legis- 
lation it  is  resuming  governmental  functions  which  have  been  by  its 
consent  for  some  years  intrusted  to  private  parties.  That  unquestion- 
ably follows  from  the  decisions  of  the  Supreme  Court  of  the  United 
States  from  Chief  Justice  Marshall  down. 

As  a  general  matter  we  tind  these  railroad  gentlemen,  and  among* 
them  in  my  section  of  the  country  are  some  close  friends  of  mine,  who 
are  splendid  men.  patriotic  men,  men  earnest  in  their  endeavors  to  do 
the  best  they  can  for  the  coumiercial  interests  of  the  countr}^,  too,  but 
in  the  end  I  say  that  those  gentlemen,  as  a  general  proposition,  in 
making  rates  are  exercising  a  governmental  function.  The  properties 
they  hold  are  held  in  a  public  trust,  under  a  public  use.  This  may  be 
a  theory,  but  is  a  practice,  nevertheless,  that  is  recog'nized  in  our  Gov- 
ernment. And  why  should  not  the  Government,  through  its  own  tri- 
bunals, exercise  this  governmental  function  ?  If  a  meeting"  of  traffic 
men  fixes  a  rate,  they  are  doing  what  Congress  has  a  right  to  do,  and 
has,  on  occasions,  the  duty  to  do. 

The  question  before  this  committee  to  decide  is,  without  going  into 
the  merits  of  this  proposition,  whether  under  the  present  circumstances 
it  is  its  duty  to  resume  the  exercise  of  this  governmental  function  and 
to  create  a  tribunal  by  extending  the  powers  of  the  Interstate  Com- 
merce Commission,  which  shall  stand  between  the  railroad  rates  and 
the  shippers.  I  do  not  think  that  we  ought  to  confess  in  this  countr}^ 
that  a  set  of  gentlemen  acting  in  their  private  interests,  however  high 
minded  they  may  be,  however  recognized  they  may  be  as  men  actu- 
ated by  the  highest  motives,  are  such  a  set  of  men  that  we  are  unable 
to  create  a  g'overnmental  tribunal  to  take  their  place  which  can  be 
intrusted  with  the  discharge  of  governmental  functions,  and  for  that 
reason  we  prefer  to  leave  that  to  those  who,  as  private  persons,  exer- 
cise those  governmental  functions.  And  on  behalf  of  this  association 
we  ask  that  this  legislation  be  enacted. 

In  regard  to  my  own  State,  the  State  of  Virginia,  I  would  like  to 
state  one  fact.  The  Old  Dominion  has  come  into  line  a  little  late. 
Our  commission  is  of  a  recent  origin,  and  quite  unique.  I  doubt 
whether  there  is  such  a  body  as  that  body  is  almost  in  the  world.  It 
was  created  by  the  Virginia  constitutional  convention  which  promul- 
gated a  new  constitution  about  tw^o  years  ago.  That  convention  was 
composed  of  the  best  men  in  Virginia.  It  was  unquestiona)»ly  the  best 
body  of  men  that  iiave  collected  together  in  the  State  of  Virginia,  cer- 
tainly since  the  war.  There  was  scarcely  a  man  in  it  who  had  been  to 
the  legislature:  there  was  scarcely  a  man  in  it  who  had  held  or  would 
accept  a  pu))lic  office  of  any  kind.  [Laughter.]  I  was  not  a  member 
of  it,  1  would  say. 

Mr.  Mann.   You  had  been  a  menib(>r  of  the  legislature? 

Ml.  CiiUMi'.  I  had  been  a  meml)er  of  the  legislature  for  one  session 
a  number  of  years  ago,  and  that  cured  my  ta.^te  for  public  office,  and 
I  felt  that  I  would  never  l>e  willing  to  hold  a  public  olHce  again.  I 
only  want  a  professi<^nal  ollice.      I  have  l)een  a  hiwyer  all  my  life. 

Such  a  body  as  that  constitutional  convention  certaiidy  expressed 
the  desire  of  Virginia  as  to  the  regulation  of  railroad  rates — of  course 
in  that  case  only  intrastate  rates — and  they  created  a  commission  to 
prescribe  rates,  originally,  and  with  the  powei"  to  correct  rates  on  com- 
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plaint,  and  with  the  power  to  put  rates  into  effect  and  then  to  sit  as  a 
court,  and  if  the  rates  were  not  observed  or  any  regulation  promul- 
gated by  them  as  a  commission  was  not  obeyed,  the}'  have  the  right 
as  a  court  to  act.  We  have  all  the  paraphernalia  of  a  court.  We 
have  the  marshal,  called  a  bailitf,  who  serves  our  processes;  we  have 
the  right  to  summon  the  railroad  if  it  violates  any  of  our  enactments; 
we  have  the  power  and  the  right  to  make  enactments,  and  when  we 
summon  the  parties  we  have  the  right  to  try  them  and  impose  a  tine 
on  them  and  to  issue  a  process  from  our  clerk's  office,  and  to  enforce 
that  tine.  I  doubt  whether  there  has  ever  been  a  body  created  that  so 
distinctly  combined  legislative,  judicial,  and  administrative  functions 
of  that  kind. 

The  Chairman.  And  inquisitorial? 

Mr.  Crump.  Yes,  sir;  and  inquisitorial.  But,  mark  me — no,  Mr. 
Chairman,  I  do  not  say  inquisitorial,  ))ecause  I  do  not  think  it  is  proper. 
Either  the  Supreme  Court  of  the  United  States  is  wrong  or  it  is  not 
inquisitorial  to  do  what  the  Government  has  the  right  to  do,  and  to 
do  what  it  is  its  duty  to  do.  1  come  back  to  this  original  proposition, 
that  the  making  of  rates  and  the  regulation  of  railroads  is  an  exercise 
of  governmental  pow^er.  And  when  we  create  a  tribunal  we  are  not 
creating  a  tribunal  to  pry  into  private  secrets  or  to  exercise  dominion 
over  private  property,  but  we  are  taking  away  from  private  persons 
governmental  functions  which  they  have  been  allowed  to  discharge. 
So  that  I  say  it  is  not  exactly  inquisitorial,  in  my  mind. 

The  Chairman.  When  I  asked  you  the  question  I  was  under  the 
impression  that  the  word  "  inquisitoriar'  might  cover  duties  and  pur- 
poses that  were  not  oii'ensive. 

Mr.  Crump.  I  understood,  of  coui-se,  the  meaning  of  the  term,  sir. 
But  I  was  only  coming  back  to  this  original  principle,  which  I  had  in 
mind.  I  will  not  detain  the  connnittee  any  longer.  I  think  that  there 
are  tribunals  in  the  country  that  can  be  entrusted  with  the  making  of 
laws  and  the  executing  of  them  at  the  same  time. 

STATEMENT  OF  HON.  WILLIAM  R.  HEARST,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK. 

Mr.  Hp:arst.  1  have  practically  tinished  with  m^-  l)ill.  but  I  notice 
that  two  bills  have  been  introduced  since  1  addressed  the  committee 
the  other  day  and  that  those  bills  contain  some  provisions  that  are  not 
in  my  bill,  and  they  do  not  contain  other  provisions  that  are  in  my  bill. 

The  Chairman.   Will  twenty  minutes  be  enough  time  for  .you? 

Mr.  Hearst.  That  will  he  ample. 

Mr.  Richardson.   What  bills  are  these  that  you  speak  of? 

Mr.  Hearst.  Bills  introduced  by  Mr.  Esch  and  Mr.  Townsend. 

Mr.  Adamson.  Have  you  not  seen  the  bill  introduced  by  Mr.  Dave}% 
also  ? 

Mr.  Hearst.  Yes,  sir;  I  ssw  something  introduced  bv  Mr.  Davey. 

Mr.  Mann.  And  bv  Mr.  Shackleford  and  others? 

Mr.  Hearst.  I  made  particular  reference  to  the  bills  of  Mr.  Town- 
send  and  Mr.  Esch  because  they  contain  many  provisions  similar  to 
those  in  my  bill,  and,  as  I  say,  they  contain  some  provisions  that  are 
not  in  my  bill,  and  my  bill  contains  some  provisions  that  are  not  in 
theirs,  and  I  do  not  propose  to  criticise,  but  simply  to  say  why  I  did 
not  include  certain  provisions  and  wh}'  I  did  include  others  which  are 
not  in  the  Inlls  which  Mr.  Townsend  and  Mr.  Esch  have  just  introduced. 
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As  the  time  is  very  limited,  I  sugg-est  that  I  take  merely  the  most 
important  pi  ovisions. 

Section  1  of  Mr.  Townsend's  ]>ill  establishes  a  court  of  transporta- 
tion. I  think  perhaps  the  name  "  court  of  transportation  "  is  fully  as 
good  as  the  name  ''court  of  interstate  commerce,"  wiiich  is  in  my  bill. 

My  bill  pi'ovides  for  three  judges  at  salaries  of  $10,000  a  year  each. 
Presumably,  better  judges  can  be  obtained  for  >i^lO,000  each  than  can 
be  obtained  for  $8,000.  An\how,  if  they  are  to  be  the  best  gi'ade  of 
judges,  they  should  receive  compensation  in  })ro|)orti()n  to  their  excel- 
lence. 1  uiaintain  that  it  is  better  to  have  three  lirst-class  judges  with 
first-class  salaries  than  to  have  five  slightly  inferior  judges  at  $8,000 
a  year,  or  seven  still  slightly  inferioi"  judges  at  $0,000,  or  nine  at 
$4,000,  or  a  dozen  at  $1,000  a  year.  1  believe  in  good  salaries  for 
good  judges. 

Section  2  does  not  call  for  special  conunent.  It  provides,  like  my 
bill,  for  sessions  of  court  in  any  part  of  the  country. 

Section  3  confers  upon  the  court  jurisdiction  over  all  suits  brought 
to  enforce  the  act,  and  requin^s  no  special  comment,  embodying  as  it 
does  the  principles  of  my  bill. 

Section  4  merely  amplifies  section  3  bv  providing  generally  that  the 
court  shall  possess  all  the  powers  of  a  circuit  court  of  the  United  States. 

Section  5  of  Mr.  Townsend's  bill  provides,  as  does  my  bill,  that  the 
hearing  in  the  transportation  court  shall  he  upon  the  record  made 
below,  but  it  contains  a  clause  permitting  evidence  which  the  railroad 
claims  could  not  have  been  with  due  diligence  discovered  before  the 
trial  by  the  Commission  to  be  ofi'ered  there,  I  did  not  include  that  in 
my  bill,  because  it  seemed  to  me  that  anything  of  that  kind  simply 
left  a  large  loophole,  and  would  result  inevitably  in  the  double  trials 
which  we  are  so  anxious  to  avoid  and  which  are  such  an  abuse  under 
the  existing  system. 

Mr.  Adamson.  While  that  may  be  right,  ought  not  the  new  hearing 
to  be  had  before  the  Commission  and  not  before  the  court?  Ought 
not  the  additional  testimony  to  be  heard  before  the  Commission?  Do 
you  think  it  is  right  for  the  Commission  to  be  reversed  on  testimony 
that  it  never  heard  and  passed  upon  at  all?  If  there  is  going  to  be 
a  rehearing  as  provided  on  the  showing  of  due  diligence  on  the  part 
of  the  railroad,  ought  not  that  n^hearing  to  be  had  before  the  Com- 
mission and  not  before  the  court  that  is  reviewing  the  proceedings  of 
the  Commission^ 

Mr.  Hearst.  That  is,  in  a  way,  the  point  that  I  was  trying  to  make. 
But  I  do  not  think  the  case  should  be  remanded  to  the  Commission  on 
that  point.  The  case  might  properly  be  remanded  if  the  Commission 
had  refused  to  accept  evidence  wliicli  the  defendiint  had  oHcM-ed  and 
which  ought  properly  to  have  been  accepted. 

Ml".  TowNSEM).  I)oes  the  bill  that  y(ni  are  discussing  make  pro- 
vision for  that^ 

Mr.  11  EAitsT.  Th(^  bill  which  you  introduced,  Mr.  I'ownsend,  so  far 
as  I  am  able  to  understand  b}^  a  hasty  reading  of  it,  in  section  0  pro- 
vitles  that  the  court  may  examine  witnesses  and  bring  before  it  par- 
ties from  all  over  the  country.  This  is,  of  course,  only  necessary  when 
there  is  going  to  be  a  double  trial,  and  it  seems  to  me  that  your  bill 
contemplates  to  that  extent  the  continuation  of  the  doul)h^-trial  evil. 
It  lea\es  a  l<)0})hole  for  the  doubh;  trial  and  for  possil)le  delays  and  the 
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other  evils  of  double  trials.  I  do  not  presume  to  dictate  what  you 
should  put  in  your  bill,  but  I  say  that  I  did  not  introduce  it  in  my  bill 
for  the  reasons  given. 

Furthermore,  it  should  be  observed  that  my  bill  provides  for  and 
contemplates  such  expeditious  action  after  the  decision  of  the  Commis- 
sion that  there  will  be  practically  no  opportunity  to  discover  additional 
evidence,  since  a  very  brief  interval  w'ill  elapse  between  the  trial  before 
the  Commission  and  the  hearing  under  appeal. 

Mr.  Adamson.  You  do  not  hope  for  the  millennial  condition  of  the 
law  that  will  cut  ofi'  all  possibilities  of  litigation? 

Mr.  Hearst.  Not  unless  you  pass  my  bill,  and  I  doubt  very  much 
if  you  will  do  that.     [Laughter.] 

Section  7  of  the  Townsend  bill  contains  no  noteworthy  provisions 
except  that  authorizing  the  transportation  court  to  grant  temporary 
restraining  orders  at  any  time  previous  to  the  hearing  of  the  appeal. 
The  opportunities  for  appeal  are  more  limited  under  the  language  of 
mj'  bill,  which  says  the  court  ''can  only  grant  stays  in  case  of  obvious 
and  manifest  error."'  The  whole  object  of  my  bill,  as  I  explained  it 
yesterday,  is  to  prevent  delay  and  secure  effective  action  in  the  brief- 
est possible  time. 

Section  8  of  the  Townsend  bill  provides  for  the  summoning  of  tales- 
men to  act  as  jurors  in  the  District  of  Columbia  in  cases  involving- 
right  of  trial  by  jury.  The  cases  contemplated  are  damage  suits  for 
reparation  which  nmst  be  brought  before  a  jury.  The  present  proce- 
dure is  that  when  the  Commission  awards  or  recommends  reparation, 
the  shipper  proceeds  before  a  jury  in  any  circuit  or  district  court 
where  he  resides  to  sue  for  damages,  and  on  presenting  the  order  of 
the  Commission  rests  his  case,  whereupon  the  burden  is  thrown  upon 
the  railroad  of  showing  that  the  order  of  the  Commission  is  unjust. 
Under  these  circumstances  it  seems  to  me  that  the  shipper  is  verv 
likely  to  get  fair  consideration  and  full  justice  in  each  case,  and  there 
is  not  any  complaint  about  the  effectiveness  of  this  procedure,  once  the 
order  of  reparation  has  been  made.  To  transfer  all  of  these  jury  cases 
to  the  transportation  court  would  greatly  burden  the  court  and  inter- 
fere with  its  effectiveness  in  other  cases. 

Moreover,  if  I  understand  the  provision  of  the  bill  rightly,  this  sec- 
tion provides  for  the  summoning  of  talesmen  to  act  as  jurors  in  the 
District  of  Columbia  by  the  marshal  here,  and  consequently  all  cases 
of  that  kind  would  have  to  be  heaixl  here.  And  it  would  be  a  great 
hardship  to  compel  complainants  in  all  these  cases  to  come  to  the  Dis- 
trict of  Columbia  for  trial  instead  of  being  able  to  go  before  a  jury  in 
their  own  neighborhood. 

Mr.  Townsend,  I  will  state  to  vou  that,  in  mv  opinion,  there  should 
be  an  addition  there,  the  same  as  there  is  in  the  last  provision  of  the 
bill,  that  the  court  may  order  the  marshal  of  the  United  States  for  the 
District  of  Columbia,  or  for  an}'  district  where  the  court  is  held,  to 
summon  talesmen,  if  it  makes  provision  that  the  chief  justice  may  send 
two  of  the  justices  anvwhere  in  the  United  States  to  try  a  case. 

Mr.  Hearst.  Yes;  with  that  correction,  then,  we  will  pass  from 
that. 

It  still  seems  to  me  that  this  court  is  likely  to  have  a  greatly  increased 
amount  of  business  before  it  on  account  of  the  increased  powers  given 
to  the  Commission — the  increased  effectiveness  given  to  the  Commis- 
sion— and  that  a  great  many  cases,  probably  four  or  five  times  as  many 
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cases  as  now  come  before  the  Commission  will  come  before  the  Com- 
mission when  it  is  believed  that  some  effective  aid  may  be  obtained. 
The  proposed  court  would  then  be  unnecessarily  burdened  l)y  these 
reparation  cases,  which  are  eff'ectivel}"  and  adc(]uately  dealt  with  under 
the  present  system. 

Mr.  TowNSEND.  Was  that  the  experience  during  the  first  ten  years 
when  this  power  was  exercised  by  the  Commission  'i 

Mr.  Hearst.  The  first  ten  years  were  very  largely  employed  in 
deciding  what  powers  the  Connuission  had  through  cases  before  the 
courts.  It  seems  to  me  that  in  nearly  all  those  cases  which  Mr.  Spen- 
cer referred  to  the  other  day,  cases  in  which  the  Commission  was 
reversed  in  technicalities,  that  it  was  not  very  distinctl}"  known 
what  the  powers  of  the  Commission  were,  and  as  the  cases  before  the 
court  largely  resulted  in  reversals,  shippers  must  have  been  doubtful 
and  discouraged  and  unwilling  to  bring  cases  before  the  Commission. 
1  should  think  that  it  would  hardly  be  fair  to  make  a  comparison  with 
that  period. 

Mr.  Adamson.  I  was  going  to  ask  this;  if,  instead  of  largely  increas- 
ing the  litigation,  it  is  not  true  that  the  chief  advantage  to  be  hoped 
from  securing  a  more  perfect  system  is  not  this,  that  the  carriers, 
knowing  that  correction  and  regulation  would  certainl}'  follow  in  case 
it  was  necessary,  would  either  adjust  their  rates  more  carefully  them- 
selves or  satisfy  complainants  and  compromise  the  matter  before  going 
into  litigation  ( 

yir.  Hearst.  1  think  that  is  certainly  to  be  ho[)ed  for.  I  do  not  say 
that  it  would  increase  the  present  amount  of  litigation,  because  I  doubt 
if  anything  could  increase  the  present  litigation.  Each  particular 
case,  like  my  coal  case,  which  has  taken  over  two  years,  is  involved 
in  an  immense  amount  of  litigation,  and  it  is  only  a  tj^pical  case. 

Mr.  Adamson.  That  was  because  of  the  system  applying  at  that 
time  to  that  case.  If  you  had  had  a  system  from  which  it  would  have 
been  possible  to  prejudge  what  the  result  would  have  been,  would  not 
they  have  compromised  that  case? 

Mr.  Hearst.  I  think  they  might,  but  if  they  hav^e  extended  to  them 
the  opportunity  to  raise  disputes  on  innumerable  particulars  they  will 
certainly  take  advantage  of  it.  If  you  give  them  opportunities  for 
appeal  after  appeal  they  probably  will  continue  to  appeal  and  appeal. 
I  am  coming  to  the  question  of  the  granting  of  appeals  and  the  grant- 
ing of  staj's. 

Mr.  Adamson.  The  law  already  vests  the  common-law  courts  with 
power  to  grant  an  appeal,  and  it  is  immaterial  whether  you  tix  an 
appeal,  is  it  not? 

Mr.  Hearst.  Hardly:  l)ecause  you  can  tix  the  api)eal,  as  I  did,  on 
review  to  the  interstate-commerce  court,  and  not  carry  it  up  to  the 
Supreme  Coui't  of  the  United  States  except  in  cases  where  a  grave 
constitutional  ([uestion  is  involved.  That  is  one  of  the  chief  f(>atures 
of  my  bill. 

Mr.  TowNSENi).  Who  is  to  decide  what  a  grave  constitution-al  ques- 
tion is? 

Mr.  Hearst.  The  Supreme  Court  frequently  decides  that  question 
by  a  writ  of  certiorari.  I  am  not  a  technical  lawyer,  but  I  believe 
that  is  the  method. 

Mr.  Adamson.  Does  not  a  court  often  dec.'ide  the  thing  in  the  out- 
set, before  it  o-oes  to  the  courts 
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Mr.  Hearst.  Yes,  sir;  and  I  provided  in  my  bill  that  either  the  inter- 
state-commerce court  or  the  Supreme  Court  may  decide  that  a  case 
involves  questions  that  should  be  reviewed  by  the  Supreme  Court. 
But  the  very  distinct  and  notal)le  difference  is  that  practically  the  same 
amount  of  appeals  are  allowed  in  Mr.  Townsend's  bill  as  are  allowed 
now,  as  you  said  just  a  moment  ago,  if  I  understood  you,  while  in  my 
bill  that  is  not  the  case.  The  object  is  to  secure  expedition  and  effec- 
tiveness, and  the  appeal  is  limited  to  the  one  court. 

Mr.  Adamson.  And  the  more  of  that  you  get  the  less  litigation  3^ou 
have,  because  the  railroads  will  tind  it  out  and  fix  their  own  rates. 

Mr.  Hearst.  That  is  theory,  and  it  may  be  correct,  Mr.  Adamson: 
but  on  the  other  hand,  it  seems  to  me,  as  1  said,  that  the  railroads  are 
likely  to  take  advantage  of  ever}^  opportunity  for  delay,  and  there  is 
no  reason  for  providing  them  with  very  many  opportunities.  That  is 
my  opinion.     I  am  simply  explaining  wh}'  1  did  not  put  that  in  my  bill. 

In  my  coal  case,  which  I  cited  the  other  day,  we  found  that  the 
appeals  took  a  years  time,  and  then  the  case  was  finally  decided  )\v  the 
Supreme  Court  upholding  the  Commission  in  every  point.  One  of  the 
objects  of  my  bill  was  to  prevent  that  long  dehiy  and  those  numerous 
appeals.     Naturally,  I  think  my  bill  is  preferable  on  that  point. 

Another  thing  is,  despite  the  giving  of  the  bond  in  the  appeal  to  the 
Supreme  Court,  a  situation  must  necessarily  continue  to  exist  which 
will  Avork  harm  to  the  consumer — to  the  common  people — say,  for 
instance,  as  in  the  coal  case.  I  speak  of  that  as  1  am  familiar  with  it. 
The  rate  is  $1.55.  Suppose  the  Commission  should  decide  that  a  just 
rate  was  $1,  and  suppose  that  the  appeals  permissil)le  under  this  bill 
consume,  as  the}"  actually  did  in  my  coal  case,  a  year,  the  rate  dur 
ing  that  period  would  remain  at  $1.55  and  the  coal  sold  in  New  York 
would  be  based  on  the  high  i-ate,  and  the  price  would  necessaril}"  be  in 
proportion  to  the  high  rate,  and  during  that  period,  therefore,  the 
consumer  would  be  pa^dng  55  cents  more  for  his  coal  than  he  would  if 
those  appeals  were  not  involved.  And  j'ou  can  not  recompense  the 
consumer  by  an}^  bond.  You  can  onlj^  make  that  bond  apply  to  the 
shipper. 

Mr.  Adamson.  How  could  you  fix  a  condition  in  a  bond  where  a  man 
was  a  business  man  whose  business  was  being  discriminated  against, 
how  could  you  fix  a  proA'ision  in  a  bond  which  would  protect  him 
against  the  future  consequences  of  that  unjust  ratei^  During  the  pen- 
dency of  the  litigation  his  business  might  be  wiped  out  of  existence 
entirely. 

Mr.  Hearst.  I  did  not  understand  that. 

Mr.  Adamson.  You  say  that  you  can  not  provide  for  the  consumer, 
but  3^ou.can  for  the  shipper.  Now,  the  railroad  makes  a  bond,  sup- 
pose, for  some  excessive  rate  that  the  shipper  pays,  and  that  is  all 
that  you  can  get  them  to  do!' 

Mr.  Hearst.  Yes,  sir. 

Mr.  Adamson.  If  they  were  to  give  a  bond  covering  all  his  business, 
the  court  would  vsay  that  you  can  not  testify  about  speculative  damages, 
and  that  would  shut  him  out,  and  by  the  time  the  litigation  is  ended 
and  the  railroad  is  compelled  to  pay  back  the  excessive  freight,  the 
man's  business  is  wiped  out  by  the  discrimination.  How  would  you 
provide  for  that? 

Mr.  Hearst.  I  do  not  provide  for  any  l)ond  at  all. 

Mr,  Adamson.  How  can  it  be  done  at  all^ 
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Mr.  Hearst.  I  provide  that  this  iiiter.state  cominorce  court,  as  I  call 
it — transportation  court,  as  Mr.  Townsoncl  calls  it — shall  review  the 
tinding-  of  the  Connnission,  and  that  there  shall  not  be  any  appeal  from 
it  except  in  case  of  grave  constitutional  (juestions. 

Mr.  LovEKiNC.  So  far  as  the  nuM-e  shipper  is  concerned,  the  object 
could  be  accomplishcnl  b\'  inipounding-  the  difference,  could  it  not? 

Mr.  Hearst.  Possibly.  But  it  seems  to  me  there  is  no  way  in  which 
you  can  recompense  the  consumer. 

Mr.  LovEHiXG.   No.     1  agree  with  you  there. 

Mr.  Adamson.  It  would  protect  the  carrier  to  impound  the  excess, 
but  it  would  not  protect  the  shipper  to  impound,  because  it  would  ruin 
his  business  in  the  meanwhile  before  a  decision  would  be  arrived  at. 

Mr.  TowNSEND.  Now,  to  get  my  notion  a  little  clearer  before  3'ou, 
as  you  have  been  discussing-  my  bill:  You  say  in  cases  where  grave 
constitutional  questions  are  involved  there  shall  be  an  appeal,  and 
that,  you  sa_y,  is  a  matter  to  be  decided  b\'  the  Supreme  Court  as  to 
whether  an  appeal  shall  lie  or  not.  You  do  not  deny,  of  course, 
that  that  question  will  be  raised  by  every  aggrieved  y)artv,  or  by  the 
railroads,  especially  if  they  are  aggrieved,  and  that  they  will  claim 
that  there  is  a  grave  constitutional  t[uestion  involved^  The  bill  here 
provides  that  the  court  may  decide  when  an  appeal  shall  be  taken. 
It  also  provides  for  this  ])ond,  for  the  reason  that  I  know  of  no  law 
that  could  be  passed  that  would  prevent  the  suing  out  of  a  writ  to 
stay  proceedings  of  any  kind  until  a  review  is  had  if  it  should  appear 
that  there  was  a  serious  defect  in  the  law.  \yould  you  not  want  a 
bond  under  those  circumstances? 

Mr.  Hearst.  1  do  not  see  any  particular  objection  to  a  bond.  Your 
bill  seems  to  me  to  allow  g'reater  latitude  for  appeal  than  my  own  does. 
If  it  is  the  same  on  that  point  as  my  bill  I  have  not  any  criticism  to 
make,  but  I  l)elieve  that  if  the  cases  before  the  Commission  under  an 
effective  law  increase,  as  i  think  they  will,  and  all  cases  are  allowed  to 
be  taken  up  to  the  Supreme  C<nirt,  as  they  will  be  under  your  bill, 
there  will  not  only  be  great  delay.  l)ut  the  Supreme  Court  will  have  to 
abdicate  all  of  its  other  functions  and  become  merel}"  a  supreme  inter- 
state commerce  court. 

The  Chairman.  The  other  day  certain  questions  were  propounded 
to  you  that  at  the  time  you  were  not  able  to  answer  in  connection  with 
this  coal  case  that  you  have  prosecuted.  I  would  like  to  ask  you  now 
if  you  could  tell  the  connnittee  the  value  of  the  royalt}'  of  a  ton  of 
coal,  the  cost  of  mining  it.  You  have  given  us  the  just  rate  for  trans- 
porting it.      I  want  to  get  that  information  if  you  have  it  now. 

Mr.  Heaiist.  1  did  not  look  it  up,  I  am  sorry  to  say.  1  could  give 
the  facts  you  require  generally,  but  I  w^ould  rather  not;  I  would 
rather  give  them  deffnitely  and  specificallv,  if  vou  will  allow  me  to 
do  that. 

The  Chairman.  It  you  will  funiish  that  in  a  memorandum  I  wish 
\'ou  would  do  so. 

Mr.  Hearst.  Yes,  sir;  I  will  do  so.  There  is  another  l)ill,  which 
has  l)(;en  introduced  by  Mr.  Esch,  and  I  would  like  to  touch  on  that 
in  some  degi'et'  where  it  differs  from  ni}'  l>ill,  and  ex])lain  my  l)ill  in 
that  comiection.  I  think  that  it  differs  in  the  first  paragfaph.  The 
Conmiission  has  now,  under  the  present  act,  power  to  institute  pro- 
ceedings on  its  own  motion,  and  by  the  existing  act  it  is  given  the  power 
to  institute  in(|uiries  into  the  l)usiness  of  common  carriers,  and  the 
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Supreme  Coart  has  in  sevei'al  cases  announced,  as  in  the  coal  case, 
that  it  was  the  duty  of  the  Commission  to  can-}'  on  its  investigations 
of  its  own  motion,  and  that  it  had  such  powers;  and  Mr.  Esch's  bill, 
which  says  that  the  Commission  ma}"  proceed  on  complaint,  it  seems 
to  me,  may  limit  those  powers  rather  than  enlarge  them;  may  limit 
the  present  powers  of  the  Commission,  although  undoubtedly  Mr. 
Esch's  bill  in  this  paragraph  confers  other  ver}-  largely  increased 
powers,  namely,  the  power  to  fix  rates.  But  1  think  my  bill,  which 
has  also  given  the  Commission  the  power  to  fix  rates,  but  omits  the 
words  "on  complaint,"'  is  better  to  that  extent.  Certainly  if  the  Com- 
mission discovers  unjust  conditions  it  should  have  the  power  to  remedy 
them  with  or  without  complaint,  provided  the  facts  have  been  prop- 
erly developed  and  tried  out  before  the  Commission. 

Then  the  question  of  part  water  and  part  rail  transportation  is 
handled  in  my  bill,  as  I  do  not  understand  it  to  be  handled  in  Mr. 
Esch's  bill.  The  existing  act  covers  trafiic  part  rail  and  part  water  for 
shipments  when  made  over  a  rail  and  water  route  which  is  all  under 
one  management  or  under  one  control.  My  bill  covers  part  rail  and 
part  water  transportation,  even  when  the  water  line  is  independent. 

Mr.  A  DAMSON.  What  do  vou  understand  to  be  the  desirable  purpose 
of  seeking  to  put  water  transportation  under  the  commerce  law^ 

Mr.  Hearst.  To  prevent  a  discrimination  that  may  occur  on  water 
as  well  as  on  land. 

Mr.  Adamson.  Is  it  for  the  purpose  of  forcing  them  to  charge 
higher  rates  in  order  that  the  railroads  may  compete  with  them  ? 

Mr.  Hearst.  I  should  not  express  it  that  way. 

Mr.  Adamson.  How  would  you  express  it^  Is  it  not  because  the}' 
give  lower  rates  than  railroads  can  give  that  this  is  desired,  because 
it  is  thought  desirable  to  raise  them  so  that  the  railroad  can  compete 
with  the  water  rates? 

Mr.  Hearst.  It  is  because  they  discriminate. 

Mr.  Adamson.  Charge  lower  rates  than  the  railroads? 

Mr.  Hearst.  May  charge  lower  to  one  individual,  and  may  not 
charge  lower  to  another  individual.  In  other  words  the  definition  of 
the  word  discrimination. 

Mr.  Adamson.  Is  that  all  the  reason  that  3'ou  have  heard  of  or 
know  of? 

Mr.  Hearst.  That  seems  to  be  the  chief  reason. 

Mr.  Adamson.  You  never  heard  that  it  was  desirable  to  prevent 
them  charging  such  low  rates  as  were  unfair  tq  the  railroads? 

Mr.  Hearst.  I  never  heard  that. 

The  Chairman.  Was  it  intended  by  your  bill  to  include  other  ship- 
ments?    European  shipments,  for  example? 

Mr.  Hearst.  No,  sir;  it  was  not.  I  replied  to  that  question-  daj^ 
before  yesterday,  Mr.  Chairman. 

In  my  bill  all  the  diflerent  kinds  of  water  trafiic — river  trafiic,  lake 
traffic,  and  coastwise  trafiic — were  put  under  the  provisions  of  the  com- 
merce act  if  they  were  connecting  lines,  no  matter  whether  the  water 
roads  were  owned  and  controlled  b}"  the  railroad  lines  or  not.  That 
is,  it  applies  where  a  shipment  is  made  from  Albany  to  Chicago,  to 
Omaha,  to  Ogden,  and  then  to  San  Erancisco,  and  it  also  applies  if  the 
shipment  is  made  from  Albany  through  New  York  to  Panama  and 
thence  to  San  Erancisco,  and  the  rail  and  water  lines  do  not  have  to  be 
uyder  the  same  control. 
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That  is,  the  present  interstate  hiw  does  not  inchide  such  a  shipment 
unless  the  lines  were  under  one  control,  and  nn^  bill  makes  it  appl}^ 
even  though  they  are  not  under  one  control. 

Mr.  Mann.   \\'ould  that  eliminate  the  use  of  tramj)  steamers? 

Mr.  Hearst.  I  do  not  see  how  it  would.  I  do  not  see  how  it  would 
eliminate  anything. 

Mr.  Mann.  If  all  water  transportation,  say  on  the  lakes,  is  put  under 
the  interstate-commerce  act,  the  tram])  steamer  evidently  could  not 
tile  a  schedule  of  rates  ( 

Mr.  Hearst.   ^Yhy  could  it  not? 

Mr.  Mann.  It  would  not  l)e  a  tramp  steamer  if  it  could  iile  a  schedule 
of  rates. 

Mr.  Hearst.  Is  tliere  any  particular  ad^'antag•e  in  having  it  known 
as  a  tramp  steamer?  It  could  tile  rates.  It  has  rates  un(juestionably, 
and  if  it  has  them,  it  might  tile  them. 

Mr.  Adamson.  If  a  line  from  New  York  via  Colon,  Panama,  to  San 
Francisco,  under  the  control  of  the  interstate-commerce  act,  should 
charge  a  rate  lower  than  the  transcontinental  railroad  charged,  and  if 
the  Interstate  Commerce  Commission  had  power  to  raise  that  rate 
through  Colon,  Panama,  so  as  to  equalize  it  b}'  raising  it  to  the  rail- 
road rates,  there  would  be  no  benefit  derived  by  the  construction  of 
the  Panama  Canal,  would  there? 

Mr.  Hearst.  My  idea  is  not  to  have  the  Panama  route  raised  to  the 
same  amount  as  any  other  route.  Obviously  a  water  route  could  and 
would  charg-e  less  than  a  rail  route,  but  it  could  not  or  would  not  be 
allowed  to  discriminate  between  shippers  and  give  rebates  in  my  bill. 

Mr.  Adamson.  We  are  not  confining  our  remarks  to  any  one  bill. 
I  am  speaking  of  all  these  bills. 

]\Ir.  Hearst.  Yes,  sir.  I  would  not  think  that  it  was  necessary  to 
have  any  rate  raised  at  all.  There  might  be  very  good  reasons  why 
it  should  be  lowered.  But  my  plan  is  to  l)ring  under  the  interstate- 
commerce  act  these  part  rail  and  part  water  classes  in  order  to  prevent 
discriminations  and  rebates  and  other  abuses  that  the  present  law  does 
not  touch  if  the  water  lines  are  independent. 

The  Esch  bill  omits  to  make  any  provision  to  prevent  a  railroad  from 
posting  joint  rates  that  have  not  been  concurred  in  by  all  connecting 
carriers. 

Mr.  Adamson.  That  is,  in  the  original  act  that  this  seeks  to  amend, 
is  it  not? 

Mr.  Hearst.  I'hen^  are  two  other  provisions  in  this  section  of  my 
bill  to  which  no  attention  is  paid  in  the  Esch  bill,  but  which  I  deem 
•worthy  of  mention.  One,  the  requirement  that  before  any  change  in 
rate  shall  be  made  thirty  days'  notice  shall  be  given  to  shippers  and 
the  Commission,  for  the  reason  that  very  short  notice,  such  as  per- 
mitted at  present,  is  an  obviousl}^  eas}^  method  of  granting  favored 
rates. 

SECTION   H. — JOINT    rate. 

For  instance,  the  carriers  can  agree  on  a  joint  rate,  but  wrongfully 
agree  so  as  to  bring  about  a  preference  or  rebate,  as  is  the  favorite 
method  to-day,  instanced  by  the  terminal  railroad  abuses. 

M}"  bill  makes  it  clear  that  the  jurisdiction  of  the  Commission 
extends  to  these  abuses  and  authorizes  the  Connnission  to  issue  orders 
in  relation  to  joint  rates  and  the  division  thereof. 


174       PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW, 
THE    PROVISION    OF   OTHER   FACILITIES,    PRIVATE    CARS,  ETC. 

The  Esch  bill  makes  no  provision  that  I  can  understand  to  apph"  to 
the  private-car  abuse,  and  that  is  one  which  in  the  testimony  before 
this  committee  has  been  shown  to  be  one  of  the  greatest  abuses. 

My  bill  makes  provision  for  that  in  tw^o  places  in  section  6,  where 
the  Conmiission  is  authorized  to  issue  orders  affecting  the  apportion- 
ment of  cars,  the  provision  of  other  facilities  connected  with  and  inci- 
dental to  transportation.  Refrigerating  obviously  comes  under  the 
head  of  facilities  connected  with' and  incidental  to  transportation. 

Again,  in  the  last  paragraph  of  section  7,  m^'  bill  provides — 

in  ease  any  person,  company,  or  corporation  other  than  a  carrier,  who  may  be  inter- 
ested in  the  traffic  or  transportation  involved,  shall  be  included  as  a  party  defendant 
or  respondent  in  addition  to  the  carrier  in  a  ]n-oceeding  before  tlie  Commission,  orders 
maj'  issue  against  such  additional  party  in  the  same  manner,  to  the  same  extent,  and 
subject  to  the  same  provisions  as  are  authorized  with  respect  to  carriers. 

In  other  words,  if  the  abuse  under  consideration  were  a  private-car 
abuse  and  it  was  proper  and  necessaiy  to  make  Armour  &  Co.,  for 
instance,  a  party  defendant  as  the  owner  of  the  private  cars  and  as 
one  interested  in  traffic  or  transportation  involved,  the  orders  of  the 
Commission  would  be  as  effective  against  Armour  &  Co.  as  though 
Armour  &.  Co.  were  the  railroad  corporation. 

CLASSIFICATION, 

There  are  a  number  of  other  things  with  which  I  do  not  want  to 
take  up  the  time  of  the  committee,  but  which  1  have  put  in  my  bill 
after  full  consideration,  and  which  are  certainly  advantages  if  not  abso- 
lutely essential. 

My  bill  provides  that  the  Commission  may  issue  orders  regarding 
the  classification  of  freight  articles  involved  in  the  proceeding,  and 
this  is  important,  for  obvioush^  a  rate  can  be  raised  as  effectively  by 
transferring  it  from  one  classification  to  another  as  in  any  other  man- 
ner. In  fact,  in  the  ha}'^  case  which  has  been  under  consideration  for 
several  years,  hay  was  transferred  b}"  the  railroads  from  one  classifica- 
tion to  another,  thereby  raising  the  rate.  The  Commission  endeavored 
to  prevent  this.  The  railroads  maintained  that  the  Commission  had 
no  authority,  and  that  case  has  been  under  advisement  altogether 
about  three  years. 

This  clause  proposes  to  give  the  Commission  authority  in  such  cases. 
And  furthermore  it  proposes  to  give  the  Commission  authority  to 
issue  orders  affecting  through  and  continuous  carriage  over  connect- 
ing lines  of  roads,  including  intersecting  switches  or  connections. 

And  it  furthermore  gives  them  authority  over  abuses  analagous  to 
the  terminal  railroad  abuses. 

Another  important  provision  in  my  bill  is  the  one  that  compels  the 
railroad  to  furnish  cars  to  a  shipper  if  by  anv  means  they  can  furnish 
cars,  and  does  not  compel  him  to  prove  that  he  is  being  discriminated 
against  and  to  show  that  cars  are  being  furnished  to  somebody  else  to 
his  disadvantage.  For  instance,  in  my  coal  case,  it  developed  that  the 
Reading  Railroad  for  certain  purposes  withdrew  all  tariff's  on  coal  to 
New  York  tide  water,  and  that  when  these  tariffs  had  been  withdrawn 
no  shipper  was  allowed  to  have  cars  to  ship  coal  from  the  mines  to 
that  tide-water  point. 
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The  object  of  this  was  of  course  to  Uee[)  the  price  of  coal  from  break- 
ing- in  New  York.  No  niattei'  what  the  hardship  might  ))e  to  the  ship- 
per by  having  his  r(>venue  cut  off  for  weeks  at  a  time,  the  railroad 
persistently  I'cfused  to  handle  an}'  traffic  to  that  point.  In  other  words, 
it  al)dicated  its  function  of  common  carrier.  My  bill  cures  that  evil, 
enables  the  shipper  to  get  an  order  for  cars  and  have  his  product  trans- 
ported. And  on  the  application  the  shipper  is  not  required  to  show 
that  any  other  shipjx'r  is  !)eing  unduly  [)referred.  The  mere  failure 
to  forward  his  freight  is  enougli. 

Finally  the  Escii  bill  refers  to  a  transportation  court,  although  there 
is  now  no  transportation  court  created  by  law.  And  unless  th(»  Town- 
send  bill,  which  pi'o\ides  for  a  transportation  court,  shouitl  })ass,  the 
Esch  ])ill  would  have  no  meaning. 

The  Esch  })ill  and  the  Townsend  bill  are  largely  my  ))ill  divided 
between  them,  with  a  few  things  that  I  consider  good  omitted  and  a 
few  things  that  I  consider  bad  added. 

The  Chairmax.  You  have  consumed  twenty-five  minutes,  Mr. 
Hearst. 

Mr.  Heakst.  Ver}'  well,  Mr.  Chairman.  I  will  file  what  notes  I 
have  left  with  the  conunittee  instead  of  contiruiing  the  argument. 

M}'  notes  relate  to  the  Quarles-Cooper  bill  and  to  decisions  by  the 
courts  indicating  that  Congress  has  power  to  delegate  the  power  to 
fix  rates  to  a  conmiission.  I)ut  may  not  impose  the  power  of  fixing- 
rates  upon  a  court. 

POINTS  AGAINST    QUARLES-COOPER    BILL. 

I.  Permits  taking-  additional  testimony  in  Federal  courts  on  review. 

(1)  This  encourages  railroads  in  practice  of  not  disclosing  their  side 
of  case  before  the  Commission,  thus  multiplying-  chances  of  erroneous 
finding  by  Commission,  with  incidental  and  protracted  delay. 

(2)  This  means  a  double  trial,  one  of  the  evils  of  the  existing  law, 
thus  imposing-  great  expense  on  complainant  and  a  useless  burden  upon 
the  courts,  which  are  already  far  behind  their  calendars. 

II.  Permits  railroads  to  select  the  judge  to  retrj"  case  from  any  cir- 
cuit through  which  roads  run. 

(1)  This  renders  it  quite  feasible  for  the  railroad  to  insure  trial  of 
every  case  befoi-e  friendly  judge,  who,  if  not  absolutely  controlled,  is 
amenable  to  influence  of  political  and  local  considerations. 

(2)  This  leads  to  conflicting  and  erroneous  decisions  because  of  the 
lai-ge  number  of  judges  from  whom  the  selections  can  be  made,  most 
of  whom  have  had  no  training-  or  experience  in  this  special  branch  of 
law. 

III.  Makes  it  almost  a  matter  of  course  that  all  orders  would  be 
stUyed  for  a  year  or  more. 

(1)  Px'cause  with  the  power  of  selecting  the  judge  and  the  wid(^  field 
to  choose  from,  it  would  be  obviously  easy  for  a  railroad  to  find  a  judge 
who  would  grant  a  stay.  Witness  the  practice  in  New  York  State  of 
procuring  from  up-State  judges  ''"certificates  of  reasonable  doubt"  in 
criminal  cas(\s. 

IV.  Permits  an  appeal  to  the  Supreme  Court  in  eveiy  case. 

(1)  The  Supreme  Court  is  already  overburdened,  and  as  these 
appeals  are  made  pi-eferred  cases,  the  progress  of  other  cases,  which 
now  re(|uire  two  years  or  more  to  be  roacluHl,  would  be  greatly 
imped(!d. 
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(2)  Adds  enormously  to  the  expense  and  difficulty  of  successful 
prosecution,  and  thus  discourages  resort  to  the  law. 

V.  Fails  to  provide  effective  means  of  compelling  before  Commis- 
sion production  of  papers  and  answering  of  questions. 

(1)  This  is  one  of  the  worst  evils  of  the  existing  law.  under  which 
a  case  can  be  halted  for  a  3'ear  while  the  releAancy  of  a  paper  or  of  a 
question  is  being  litigated  all  the  way  up  to  the  Supreme  Court,  as  in 
the  coal  trust  case. 

This  bill  does  not  touch  matter  of  terminal  railroads  or  private  car 
abuses  at  all,  and  these  are  among  the  greatest  and  most  outrageous 
abuses  existing. 

MERITS   OF   HEARST   BILL. 

I.  Avoids  all  the  enumerated  objections  to  Quarles- Cooper  bill. 

II.  Provides  a  trained  and  experienced  court  for  this  special  branch 
of  law. 

III.  Judges  less  liable  to  be  controlled  by  railroads,  for,  as  every 
case  would  come  up  l)efore  them  and  they  would  be  conspicuously 
before  the  public,  a  positive  tendency  to  favor  the  railroads  would  be 
patent  and  therefore  unsafe  and  improbable. 

CONSTITUTIONAL   QUESTION. 

COMMISSION    CAN    FIX    RATE. 

Section  1.  Congress  has  power  to  regulate  interstate  commerce. 
(Constitution,  section  8.) 

Power  to  regulate  includes  power  to  fix  a  rate. 

Maximum  rate  case  (vol.  167,  U.  S. — opinions  of  Supreme  Court), 
Judge  Brewer:  "Congress  might  itself  prescribe  rates." 

Reagan  case  (151  U.  S.): 

The  power  of  fixing  rates  is  not  a  matter  Avithin  tlie  absolute  discretion  of  the  car- 
riers, but  is  subject  to  legislative  control. 

"The  legislature  has  power  to  lix  rates."     (113  U.  8.) 
this  power  can  be  delegated. 

Maximum  rate  case  (167  U.  S.): 

Congress  might  itself  prescribe  the  rates,  or  it  might  commit  to  some  subordinate 
tribunal  this  duty. 

Reagan  case  (151  U.  S.): 

There  can  be  no  doubt  of  the  general  power  of  a  State  to  regulate  the  fares  aqd 
freights  which  may  be  charged  or  received  by  railroads  or  other  carriers,  and  that 
this  regulation  can  be  carried  on  by  means  of  a  commission. 

Similarly  decided  in  State  railroad  commission  cases.  (116  U.  S.) 
In  maximum  rate  case,  where  the  court  held  that  under  the  existing 
law  the  Commission  did  not  have  power  to  fix  a  rate,  its  decision  was 
based  solely  on  the  fact  that  the  express  words  giving  power  were  not 
contained  in  the  act  and  that  it  would  not  imply  such  broad  powers. 
No  suggestion  was  made  that  this  power  could  not  be  delegated.  On 
the  other  hand,  the  court  quoted  the  statutes  from  a  dozen  or  more 
States  where  the  power  to  fix  rates  was  given  to  commissions,  such  as 
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Alabama,  Calit'ornia,  Florida,  Georgia,  Illinois,  Iowa,  ^linnesota,  Mis- 
sissippi, New  Hampshire,  South  Carolina,  Kansas,  and  New  York. 

[New  York  statute.] 

It  ill  the  judgrnciit  of  State  railroad  c-onimissioTierH  it  apjiearw  necessary  tliat  addi- 
tional terminal  t'acilitieH  shall  be  afforded,  or  that  any  change  of  rates  of  fare  for 
transporting  freight  or  passengers  or  in  the  metlujd  of  (operating  a  road  or  conduct- 
ing its  business  is  reasonable  or  expedient  in  order  to  promote  the  security,  conven- 
ience, and  accommodation  of  the  public,  the  board  shall  give  notice  and  informa- 
tion in  writing  to  the  corporation  of  the  improvements  and  changes  which  they 
deem  proper.  The  supreme  comt,  at  special  term,  shall  have  the  power  in  its  dis- 
cretion in  all  cases  of  decision  and  recommendations  by  the  board  which  are  just 
and  reasonable  to  compel  compliancH^  therewith  by  mandannis. 

NOT   (CONFINED    TO    COMPLAINT. 

Reao-an  case  (154  U.  S.),  Jtidge  Brewer: 

It  is  not  to  be  supposed  that  a  connnission  ajjpointed  under  the  authority  of  any 
State  will  ever  engage  in  a  deliberate  attempt  to  cripple  or  destroy  institutions  of 
such  great  value  to  the  community  as  the  railroads,  but  will  always  act  with  the 
sincere  purpose  of  doing  justice  to  the  owners  of  railroad  property  as  well  as  to  other 
individuals. 

Coal  trust  case  (191  U.  S.): 

Powers  conferred  upon  the  commission,  under  section  12  of  the  act,  to  inquire 
into  the  management  of  the  business  of  all  common  carriers,  subject  to  the  provisions 
of  the  act,  and  keep  itself  informed  as  to  the  manner  and  inethod  in  which  the  same 
as  conducted. 

Maximum  rate  case  (167  U.  S.): 

The  Commission  is  charged  with  the  general  duty  of  inquiring  as  to  the  manage- 
iwent  of  the  business  of  railroad  companies  and  to  keep  itself  informed  as  to  the  man- 
ner in  which  the  same  is  conducted. 

CONSTITUTIONAL   QUESTION. 

COURT   CAN    NOT   FIX    R.\TE. 

Reagan  /'.  Farmers'  Loan  and  Trust  Company  (151  IT.  S.): 

The  courts  are  not  authorized  to  revise  or  change  the  body  of  rates  imposed  by  a 
legislature  or  a  commission;  they  do  not  determine  whether  one  rate  is  preferable  to 
another  or  what  under  all  circumstances  would  be  fair  and  reasonable  as  between 
the  carriers  and  the  shippers;  they  do  not  engage  in  any  mere  administrative  work. 

This  rule  specifically  restated  in  St.  Louis  and  Santa  Fe  Railroad 
Company  /•.  Gill  (lofi  U.  S.,  602). 

San  Diego  Land  and  Town  Companv  r.  National  City  (174  II.  S., 
789): 

But  it  should  also  be  remembered  that  the  judiciary  ought  not  to  interfere  with 
the  colle(;tion  of  rates  established  under  legislative  sanction,  unless  they  are  so 
plainly  and  palpably  unreasonable  as  to  make  their  enforcement  e(|uivalent  to  the 
taking  of  property  for  public  use  without  just  compensation. 

Trammel  r.  Dinsmore  (102  Fed,  Rep.),  800  circuit  court  of  appeals): 

The  formation  of  a  tariff  of  charges  for  the  transportation  by  a  connnon  carrier  of 
persons  or  property  is  a  legislative  or  administrative  rather  than  a  judicial  function. 
The  courts  are  not  authorized  to  revi.se  or  change  tlie  ])ody  of  rates  imposed  by  the 
commission. 

Western  Union  v.  Myatt  (98  Fed.  Rep.,  335): 

Concisely  stated,  to  prescribe  a  tariff  of  rates  and  charges  is  a  legislative  function; 
to  determine  whether  existing  or  prescribed  rates  are  unreasonable  is  a  judicial  tunc- 
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tion.  That  this  is  the  settled  doctrine  of  this  country  is  no  longer  open  to  question. 
It  is  firmly  fixed  in  the  body  of  our  jurisprudence.  It  follows,  therefore,  as  a  corol- 
lary of  this  doctrine  that  courts  have  no  power  to  prescribe  a  schedule  or  rates  and 
charges  for  persons  engaged  in  a  public  or  quasi  public  service,  because  that  is  a  legis- 
lative prerogative.  The  legislative  prerogative  is  the  power  to  make  the  law  to  pre- 
scribe the  regulation  or  rule  of  action ;  the  jurisdiction  of  the  courts  is  to  construe  and 
apply  the  law  or  regulation  after  it  is  made.  The  two  functions  are  essentially  and 
vitally  different. 

The  fundamental  reason  for  these  decisions  is  that  all  yjower  to  reo^n- 
late  commerce,  from  which  flows  the  right  to  tix  rates,  is  derived  from 
the  Constitution.  Where  the  Constitution  confers  no  power,  no  power 
lies.  The  Constitution  has  expressly  given  this  power  to  Congress  and 
has  refrained  from  gi\'ing  it  to  the  iudiciar3^  Fundamentally  therefore 
and  wholl}"  apart  from  the  constitutional  separation  of  the  Executive, 
the  legislature,  and  the  judiciary  there  is  no  possi))le  basis  for  assert- 
ing that  the  courts  might  fix  a  rate. 

If  anything  more  is  needed,  see  Hayburn's  case  (2  Dallas,  -lOO), 
United  States  r.  Ferreira  (54  U.  S.,  Itt)-.  'i»d  Interstate  Commerce 
Commission  r.  Brimson  (154  U.  S.). 

All  to  the  effect  that  it  is  not  in  the  power  of  Congress  to  assign  to 
the  courts  of  the  United  States  any  duties  except  such  as  are  properly 
judicial  and  to  lie  performed  in  a  judicial  manner. 

THE    COST   OF   MINING    COAL. 

Replying  to  the  (juestions  of  the  chairman  concerning  the  cost  of 
mining  and  preparing  anthracite  coal,  I  find  on  referring  to  the  testi- 
mony that  the  average  cost  per  ton  to  the  Philadelphia  and  Heading 
Coal  and  Iron  Company',  the  largest  company  in  the  trust,  for  six  months 
ending  April  30,  lfM»4,  Avas  ^l.'dl  a  ton,  and  for  the  six  months  ending 
April  30,  1900,  $1.7l)  a  ton,  showing  an  increase  of  52  cents  a  ton 
These  figures  cover  all  sizes.  I  might  state  parenthetically  that  the 
average  increase  in  the  selling  price  of  the  domestic  sizes  during  the 
same  period  is  $1.14  a  ton.  This  period  of  increased  cost  includes 
both  advances  in  wages  after  the  two  strikes.  It  is  clear  that  the  coal 
companies  ha^'e  not  only  made  the  public  bear  the  entire  burden  of  the 
strike  awards,  but  have  actually  turned  the  strikes  into  a  source  of 
profit. 

The  following  figures  for  the  Reading  Company,  just  mentioned,  for 
the  month  of  April,  liH»4,  during  which  month  the  cost  of  mining  and 
preparing  coal  was  $2.06  a  ton  is  fairly  illustrative  of  the  elements 
that  make  up  the  cost. 

Mining,  $1.43;  repairs,  lO.OT;  deadwork,  $0.23;  colliery  improve- 
ments, $0.17;  royalty,  $0.06;  department  expenses,  $0.07;  proportion 
of  general  expenses,  $0.02.  The  cost  to  the  Delaware  and  Hudson 
Company  for  mining  coal  during  the  month  of  January,  1904,  was 
$2.14  a  ton,  including  a  sinking  fund  of  4  cents  a  ton  and  general 
office  expenses  of  6  cents  a  ton,  and  the  various  other  elements  men- 
tioned in  the  Reading  statement. 

These  figures  may  be  taken  as  fairly  typical  of  the  other  companies, 
including  the  Lehigh  Valle}"  Coal  Company,  where  the  cost  was  $2.25 
a  ton,  and  it  was  claimed  bv  the  companv  that  the  profit  for  the  year 
ending  June  30,  1904,  on  a"  business  of  5,000,000  tons  was  but  $0,079 
a  ton.     Thev  claimed  to  account  for  the  discrepancy  between  the  sell- 
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ing  price  of  ^5  and  the  cost  of  ^2.23,  plus  the  freiglit  i-atc  of  $1.55,  ])y 
alleging-  that  on  the  small  sizes,  such  as  pea  coal  and  the  like,  which 
constitute  about  4o  per  cent  of  the  total  output,  there  i.s  a  loss  after 
paying  the  freight  rates,  because  the  selling  price  of  the  smaller  sizes 
averages  under  $3  a  ton. 

These  figures  sutticiently  show  the  intimate  relation  between  the 
freight  rate  and  the  selling  price  of'  coal.  They  demonstrate  with 
equal  force  that  coal  freight  rates  are  so  exhorbitant  that  it  is  with  the 
greatest  difficulty  that  the  mining  company  is  able  to  keep  its  head 
above  water,  and  its  onl}'  chance  of  making  a  reasonable  profit,  after 
paying  excessive  fi'eight,  is  b}'  increasing  the  selling  price  to  the  con- 
sumer. This  is  exactly  what  has  been  done.  The  freight  rates  are  the 
key  to  the  situation.  It  is  at  these  unreasonable  freight  rates  main- 
tained by  a  combination  of  railroads  in  control  of  both  the  means  of 
transportation  (and  most  of  the  production;  that  I  am  striking  in  ni}* 
pending  suit  l)efore  the  Interstate  Commerce  Commission. 

STATEMENT  OF  WALKER  D.  HINES,  ESa. 

Mr.  HiXES.  Mr»  Chairman  and  gentlemen  of  the  committee,  I 
appear  here  in  behalf  of  the  Atlantic  Coast  Line  and  the  Louisville 
and  Nashville  Railroad.  Mr.  Erwin,  president  of  the  Coast  Line,  was 
here  yesterday  and  expected  to  make  a  preliminary  statement  on 
behalf  of  that  company.  l)ut  he  was  called  to  New  York  l)y  important 
engagements,  and  as  we  had  discussed  the  matter,  and  our  views  coin- 
cided, he  left  the  matter  to  me  entirely. 

It  would  perhaps  be  well  for  me  at  the  outset  to  state  in  a  general 
way  what  opportunity  I  have  had  to  form  conclusions  on  this  subject. 
As  early  as  181*5,  while  I  was  in  tiie  law  department  of  the  Louisville 
and  Nashville  Railroad  Company,  I  begjui  a  close  study  of  the  inter- 
state-conmierce  act  on  account  of  traffic  ([uestions  then  arising  in 
Kentucky.  In  18^7  I  enlarged  that  study  on  account  of  the  efforts 
which  began  then  to  secure  the  rate-making  power  for  the  Commis- 
sion. Until  li>Oi  I  remained  in  the  law^  department  of  the  Louisville 
and  Nashville  Railway  Company  and  continued  to  make  a  special 
study  of  these  questions.  I  was  then  made  first  vice-president  of  the 
company,  in  charge  of  traffic  matters  as  well  as  law  matters,  and 
until  last  July,  when  I  resigned  from  the  company  to  enter  the  gen- 
eral practice  of  the  law,  I  continued  to  give  the  (juestion  special 
attention. 

I  may  sa}'  on  ))ehalf  of  the  two  railroad  c()m|)anies  for  w  hich  1 
appear,  and  I  think  on  behalf  of  railroads  generally,  that  there  is  no 
<»rt'ort  to  deny  the  propriety  or  necessitj'  of  ett'ective  regulation  of  the 
railroads.  I  think  if  the  day  ever  existed,  and  probably  it  did,  when 
railroad  managers  denied  the  right  or  pi'oprietv  of  it,  that  day  has 
passed.  The  })ublic  certainly  expect  ett'ective  regulation;  and  I 
realize  and  I  believe  that  the  railroads  generally  realize,  that  effective 
regulation  nuist  be  had.  The  (puvstion  is,  \\'hat  is  the  best  effective 
regulati(ni  ^  \Miat  are  the  evils  that  call  for  regulation  ^  \\'hat  reg- 
ulations will  correct  those  evils ^  And  what  are  the  possible  evils 
that  may  flow  from  any  character  of  regulation  that  may  be  adoi)ted  ^ 

As   this  conunittee   is  considerino-   various    bills   which    nearly   all 
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inv^olve  in  one  way  or  anothei-  the  mte-inMking-  power,  and  as  that 
seems  to  be  the  vital  thing-  now  under  consideration,  it  seems  proper  at 
the  outset  to  consider  briefly  what  is  the  necessary  scope  of  the  rate- 
making'  power,  if  conferred  upon  any  tril)unal.  1  am  glad  to  say  that 
the  fallac}'  which  has  mishnl  a  great  many  people,  that  you  can  give  a 
rate-making  power  which  is  not  a  general  rate-making  power,  seems 
to  have  been  pretty  effectively  exploded. 

We  still  hear  some  talk  about  not  making-  rates  in  the  tirst  instance, 
not  making  original  rates,  making  rates  onl}'  on  complaint  and  notice, 
and  after  investigation,  but  I  think  it  is  generalW  recognized  that  if 
you  put  all  those  incidents  in  it  can  not  change  the  substantial  and  the 
general  character  of  the  power.  Suppose,  to  illustrate  it  briefly,  that 
Mr,  Jones  is  appointed  ti-aflic  manager  of  a  railroad  company.  He 
can  not  make  rates  in  the  flrst  instance,  because  they  are  already  made. 
He  does  not  undertake  to  make  rates  generally;  he  does  not  undertake 
to  make  rates  except  when  a  case  arises  for  considering  the  })ropriety 
or  the  applica})ility  of  an  existing  rate  to  a  new  situation,  or  on  accoimt 
of  some  trouble  that  has  arisen  as  to  an  existing  situation.  Presuma- 
bly he  does  not  make  a  rate  w^ithout  flnding  out  what  he  is  doing. 

You  give  the  power  to  an}^  tribunal  to  make  a  rate  on  notice  and  after 
investigation,  and  you  give  that  tribunal  the  power  |or  all  practical  pur- 
poses to  do  exactly  what  the  ti-afiic  manager  of  that  railroad  company 
would  do.  No  matter  how  you  restrict  it,  if  you  say  that  it  shall  make  only 
one  rate  in  a  proceeding,  or  that  it  shall  make  a  rate  only  on  complaint, 
that  is  simply  a  diflerence  in  incidents;  it  is  not  a  ditierence  in  sub- 
stance, and  a  tribunal  vested  with  the  power  in  the  most  restricted 
language  whicli  could  be  devised  would  still  have  the  power,  one  at  a 
time,  it  may  be,  but  still  the  power,  to  change  ever}^  rate  it  thought 
ought  to  be  changed.  If  it  could  not  originate  a  complaint  itself,  you 
can  not  And  a  rate  anywhere  that  somebody  is  not  ready  to  complain 
against,  if  he  thinks  that  he  is  to  be  benefited  by  it,  so  that  complaints 
would  come,  and  fullest  opportunity  would  be  given  to  change  every 
rate  which  that  tribunal  wanted  to  change.  And,  no  matter  how  you 
frame  the  language  that  confers  the  power,  the  fact  still  remains  that 
a  tribunal  with  the  rate-makino-  power  is  the  traffic  manager  of  every 
railroad  company  in  the  United  States  to  whatever  extent  it  chooses  to 
exercise  that  power. 

Now,  I  think  the  situation  ought  to  be,  and  I  think  now  is  being, 
faced  with  a  full  appreciation  that  there  is  no  sticking  your  head  in 
the  sand  on  that  proposition;  that  if  you  give  the  rate-making  power, 
3'ou  give  the  rate-making  power,  and  that  there  is  not  a  little  rate- 
making  power  and  a  big  rate-making  power,  but  there  is  simply  one, 
and  you  give  it  or  withhold  it. 

Now,  let  us  consider  what  is  meant  and  what  will  be  some  of  the 
important  eftects  of  giving  that  power  to  any  governmental  tribunal. 
In  the  first  place — and  this  is  the  point  that  I  think  has  not  been  gener- 
ally touched  upon  or  appreciated — whenever  any  tribunal  undertakes 
to  make  a  railroad  rate  it  necessarily  becomes  the  perpetual  adminis- 
trator of  that  rate.  It  is  not  like  a  case  in  court.  When  a  court 
decides  a  case,  that  case  is  done.  The  court  goes  on  and  decides  some 
other  case.  But  when  a  railroad  commission  or  any  tribunal  makes  a 
rate,  which  is  necessarily  a  rate  for  the  future,  its  work  is  not  done; 
its  work  has  just  l>egun. 
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The  nite-niakiiig"  business  is  never  riiiished.  You  make  a  rate,  but 
that  does  not  tiiiish  tliat  rate.  It  is  always  a  <iuestion  with  you  as  to 
the  application  of  that  rate  to  new  conditions  or  to  old  conditions  which 
have  been  overlooked,  or  the  adjustment  of  it  to  existinu-  rates,  to  which 
it  nnist  bear  a  relation.  There  is  scarcely  an  occasion  when  the  tratiic 
otHcers  of  railroads  undertake  to  prt^scribe  a  new  adjustment,  or  to 
readjust  an  old  adjustment  of  rates,  but  that  almost  as  soon  as  it  is 
done  something  does  not  crop  out  that  has  not  been  thought  of  that 
needs  adjustment  to  additional  conditions.  The  most  experienced 
traffic  man,  one  who  has  confined  his  observations  to  traffic  in  a  partic- 
ular section  and  is  as  near  a  specialist  on  the  traffic  of  that  section  as 
anybody  can  be,  can  not  possibly  make  a  rate  adjustment  aliecting- 
several  places  Imt  what  he  will  find  as  soon  as  he  does  it  that  some- 
thing else  has  to  be  done,  and  something  may  have  to  be  done  next 
month  and  somerhing'  else  next  year,  in  respect  to  that  adjustment. 
You  take  a  tribunal  that  attempts  to  do  that  for  the  whole  United 
States,  and  which  can  not  have  as  to  any  special  section  the  special 
knowledge  that  the  trafHc  officers  in  that  section  have  with  respect  to 
it.  and  that  necessity  of  changing  what  you  have  done  to  meet  things 
you  have  overlooked  becomes  more  pressing  and  more  general  than  it 
can  possibly  be  under  present  conditions. 

Moreover,  there  is  such  an  interdependence  of  rates  that  if  one  is 
fixed  something  has  to  l)e  done  for  another.  P"or  a  rate  that  is  fixed 
for  one  point  you  will  have  perhaps  twenty  points  that  will  straight- 
way find  they  have  Ijeen  affected  by  that  reduction.  As  1  said  to 
begin  with  on  this  point,  when  the  Commission  fixes  a  rate  it  simply 
begins  its  work  as  to  that  special  rate.  When  it  makes  a  rate  it  does 
not  get  a  rate  off  its  hands,  but  it  gets  one  on  its  hands.  When  it 
makes  a  number  of  rates  it  does  not  get  that  much  work  behind  it,  but 
that  much  more  work  ahead  of  it,  because  it  is  bound  to  iulniinister 
those  rates  and  change  them  from  time  to  time.  This  will  l)e  par- 
ticularly true  with  respect  to  the  adjustment  of  i-ates  between  localities, 
which,  as  is  apparent  from  the  hearings  here,  is  the  principal  sort  of 
work  that  a  rate- making  tribunal  would  imdertake.  You  prescribe  an 
adjustment  between  localities,  and,  as  I  say,  othei*  localities  straightway 
crop  up  that  had  not  been  thought  of  before,  and  it  has  to  be  adjusted 
to  them.  Perhaps  next  jeB.v  some  one  commodit}-  will  be  afiected  bv 
new  conditions — a  new  place  of  production,  or  the  discovery  of  a  new 
source  of  supply,  or  something-  of  that  sort — and  that  adjustment,  while 
pro})ci'  generally,  may  have  to  be  changed  with  respect  to  that  one 
conunodity. 

Mr.  Maxn.  Perhaps  you  can  gi\e  me  a  little  light  on  one  question. 
Last  year  the  Interstate  Conunerce  Conunission  reported  that  over 
l<)0,()O()  tarift'  i-ates  or  tariff  schedules  were  filed  with  the  Conunission. 
Do  vou  know  whether  each  one  of  thos(»  contained  a  change  in  some 
rate^ 

Mr.  IIiNEs.  Not  necessarily;  but  in  all  ])r()Iiat»ility  it  involved  some 
change  in  some  rate. 

Mr.  Mann.  Is  thei"e  any  occasion  for  tiling  new  taritf  scheduli^s 
unless  there  are  changes^ 

]Mr.  IIiXEs.  Rarely,  unless  they  ^\■ant  to  put  a  tarifi'  and  all  its  sup- 
plements together  and  re})rint  it.  (jenerally  it  inxohes  some  change 
in  some  I'atc;  and  1  was  just  going  on  to  say  that  all  these  trafiic  meet- 
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ing's  that  are  constant!}"  being  held,  and  these  classitication  meeting's 
that  are  constant!}'  being  held  all  over  the  country,  are  for  tlie  purpose 
of  considering  new  conditions  or  conditions  tliat  had  been  overlooked 
at  the  time  the  rate  adjustment  had  been  fixed.  Just  to  the  extent 
that  a  rate-making  tribunal  acts  on  this  matter,  it  draws  to  itself  the 
administration  and  the  decision  of  all  those  questions.  So  that  the 
difficulties  of  administering  this  matter  would  increase  in  a  most 
remarkable  progression.  Every  time  an  adjustment  is  made,  that 
brings  so  nmch  more  work  to  the  (commission.  Wlien  two  adjustments 
are  made  it  has  got  to  manage  both  of  them,  in  addition  to  considering- 
all  new  cases. 

.  In  view  of  the  extent  of  this  country,  and  the  complication  of  com- 
mercial conditions  which  affect  railroad  rates,  I  do  not  believe  it  is 
possible  to  exaggerate  the  conditions  that  would  exist  after  a  few 
years  when  the  Connnission  had  undertaken,  as  it  undoubtedly  would 
undertake,  to  prescribe  various  important  rate  adjustments  on  differ- 
ent commodities.  There  would  be  demands,  almost  day  by  day,  for 
some  change  or  some  modification  of  some  adjustment.  The  Commis- 
sion, with  its  various  duties,  now  finds  it  difiicult  to  handle  these 
matters  with  expedition.  How  much  more  difiicult  is  it  going  to  be 
when  it  is  the  actual  and  perpetual  admini.strator  of  every  rate  that  is 
made,  and  when  the  railroads  can  not  meet  new  conditions  as  they  arise, 
but  must  ask  the  Commission  to  meet  them  for  them  if 

One  of  the  glories  of  the  commerce  of  this  country,  and  one  of  the 
greatest  advantages,  the  secret  of  the  great  and  almost  universal 
development  of  commercial  and  industrial  enterprise,  has  been  the 
flexibility  and  facility  with  which  railroad  men  have  met  new  condi- 
tions and  have  reached  out  after  new  markets,  and  have  striven  to  help 
the  localities  on  their  lines  to  extend  their  trade.  Rapidity  is  the  secret 
of  success  in  this  direction,  and  you  put  a  dam})er  on  all  that  when 
you  say,  '^You  must  get  the  Commission  to  fix  these  changes;''  and 
you  will  find  that  the  new  commerce  will  disappear  and  the  people  will 
forget  all  about  it  before  you  get  the  new  rate  fixed.  This  is  a  situa- 
tion that  has  not  been  sufficiently  dwelt  upon,  and  I  think  that  phase 
of  the  matter  is  one  of  such  serious  importance  that  it  can  not  be  dwelt 
upon  too  much.  Appreciating  as  I  have  from  my  experience  and 
from  my  connection  with  the  railroads  how  these  things  take  the  time 
of  the  officers  of  the  railroads  in  a  single  section,  I  believe  J  am  per- 
fectly correct  in  saying  that  one  can  not  imagine  the  extent  to  which 
this  woidd  in  a  few  years  affect  the  commerce  of  the  whole  country, 
when  these  rates  are  made  by  this  Commission.  1  do  not  mean  that  it 
should  make  them  all  at  once,  but  when  one  is  made 

Mr.  Stevens.  Do  you  think  those  difficulties  would  apply  to 
sparsely  settled  territory  in  new  regions  as  well  as  to  thickly  settled 
territory  ? 

]VIr.  HiXES.  I  think  they  would  l^e  especially  applicable  there, 
because  there  is  more  new  development  there.  Of  course  in  old  terri- 
tory there  are  more  different  interests,  than  in  a  new  territory.  These 
conditions  perhaps  offset  each  other.  In  a  new  territory  you  ai-e  mak- 
ing new  adjustments  to  meet  new  conditions.  In  the  old  territory 
you  are  making  new  adjustments  to  meet  new  conflicts  that  are  aris- 
ing under  old  conditions.  But  the  work  is  a  continuing  work,  and  is 
never  fi)iished. 
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The  Chairman.  The  hour  of  our  adjourunient  has  arrived      Will  it 
suit  you  to  o'o  on  in  theniornino-,  Mr.  IIinos:< 
Mr.  HiNES.  Yes.  sir. 

Thereupon,  at  12  o'clock,  th(>  conunittee  adjournc^d  until  tomorrow, 
Thursday,  January  19,  J!>05,  at  10.80  o'clock  a.  ni. 


Thursday.  .JdniKti'ij  ID,  JOOo. 
'V\w  connnittcH'  met  at  lo.;>(»  o'clock  a.  ni.,  Hon.  William  I*.  Il(>i)l)urii 
in  the  chair. 

The  Chairman.   Mr.  Ilines,  you  will  ])roceed. 

STATEMENT  OF  MR.  WALKER  B.  HINES     Continued. 

Mr.  IIiNKs.  Yesterday  I  endeavored  to  point  out  to  the  committee  a 
practical  ditHculty  in  the  way  of  administering-  the  rate-makino-  power 
by  an}'  national  tribunal,  consisting  in  the  fact  that  that  tribunal  would 
have  to  administer  perpetually  eveiy  rate  or  rate  adjustment  which  it 
undertook  to  prescribe;  that  it  was  the  experience  of  railroad  people 
that  no  rate  adjustment  could  be  devised  which  did  not  when  put  in 
operation  develop  dithculties  which  had  to  be  met,  and  that  in  the 
nature  of  thing-.s  a  railroad  rate  is  a  var^^ng*  proposition  and  must  be 
dealt  with  constantl}'  in  the  light  of  existing  conditions. 

So  that  the  more  rates  and  rate  adjustments  the  Connnission  under- 
took to  make  the  more  work  it  would  be  piling  up  for  itself,  in  addi- 
tion to  the  new  work  that  would  be  coming  on,  and  that  considering 
the  magnitude  of  the  interstate  commerce  of  this  counti'}'  and  the 
dithculties  the  railroads  now  tind  in  dealing  with  these  questions  it 
would  in  a  short  time  be  simply  appalling — the  amount  of  work  with 
which  the  C(Mnmission  would  be  confronted  in  administering  the  rates 
and  rate  adjustments  already  made. 

Now,  I  wish  to  go  on  to  one  of  the  impoi'tant  economic  aspects  of  the 
(juestion.  It  is  admitted  on  all  hands  that  oni^  of  the  important  pur- 
poses of  the  proposed  I'ate-making  power  is  to  give  the  Connnission 
the'i-ight  to  regulate  the  diti'erentials  between  dillerent  localities  that 
compete  and  diti'erent  connnunitiesthat  compete;  that  is,  the  prescriJi- 
ing  of  terms  on  which  that  competition  shall  be  conducted.  It  has 
been  thoroughly  impressed,  I  thirdc,  on  the  gentlemen  of  this  conniiit- 
tee,  as  well  as  all  others  who  have  caret  idly  studied  the  subject,  that  that 
competition  l)etw(>en  localities,  between  mai'kets,  between  commodi- 
ties, is  the  most  vital  and  l)eneticial  com[)etition  that  can  be  found  in 
this  country  or  any  country,  and  if  it  continues  unal>ated  there  is  a 
treuKMidous  motive  on  the  ])art  of  every  I'aili'oadof  the  country  always 
to  increase  the  volume  of  its  trattic,  for  that  is  the  oidy  way  it  can  i)e 
sure  of  increasing  its  return  or  even  retaining  the  average  returns  it 
has  received  in  the  past.  So  we  tind  that  railroads  all  along  have 
striven,  and  are  now  striving,  constantly  to  tind  new  markets  for  the 
l)roducts  on  their  lines;  to  tind  new  markets  for  the  trade  centers  on 
their  lines,  and  to  prev(Mit  any  othei-  ti'ade  centei-s  getting  ahead  of 
those  on  their  lines.     This  is  th(»  real  comp(>tition   that  h:is  <'aused  the 
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progressive  decrease  in  rates  in  this  coiintrv.  and  it  is  a  eompetition 
that  keeps  up  every  day  in  the  year, 

Mr.  Staples  very  frankly  said  to  the  eonmiittee  that  his  idea  is  that 
it  is  necessary  for  some  Federal  tribunal  to  decide  these  questions,  and 
instead  of  allowing-,  for  example,  the  railroads  to  the  Gulf  and  to  the 
Atlantic  seaboard,  respectively,  from  the  grain  sections  of  the  West  to 
strive  for  a  division  of  the  traffic  and  each  one  try  to  get  as  much  grain 
traffic  as  it  can  for  export,  that  he  believes  the  pulilic  interest  would 
be  subserved  by  allowing  some  Federal  tribunal  to  consider  that  ques- 
tion and  to  determine  what  the  adjustments  of  rates  should  be,  and 
consequently  what  traffic  should  go  by  one  route  and  what  traffic  should 
go  by  another  route. 

It  seems  to  me  that  there  is  a  fundamental  error  in  this  proposition. 
It  seems  out  of  the  question  in  a  country  that  has  developed  as  ours 
has  developed,  and  is  continuing  to  develop  as  ours  is  developing,  to 
attempt  to  give  any  tribunal  established  by  the  Government  the  power 
to  apportion  the  commerce  of  the  country  and  sa}'  that  this  result  of 
long  rivalry  between  competing  localities  and  the  railroads  that  serve 
them  is  unwise,  and  that  town  A  should  have  a  little  more  favorable 
adjustment  so  it  can  get  more  of  the  traffic.  Of  course  every  time  the 
tribunal  decides  a  question  of  that  kind,  and  decides  in  favor  of  the 
commerce  of  one  locality,  it  is  deciding  against  the  conmierce  of  another 
locality.  It  is  not  at  all  a  question  of  deciding  as  against  the  railroads 
on  the  one  hand  and  the  public  on  the  other,  but  it  is  a  question  of 
deciding  between  one  portion  of  the  publi'C  as  against  another  portion 
of  the  public.  And  it  seems  to  me  simply  preposterous  to  imagine 
that  that  would  be  advisable,  or  that  there  can  be  an}'  necessity  for  such 
a  radical  departure  from  everything  that  we  have  regarded  as  safe  gov- 
ernmental principles  in  this  country. 

Mr.  TowNSKND.  May  I  ask  you  a  (juestion^ 

Mr.  Hikes.  Certainly. 

Mr.  TowNSEND.  Is  it  not  a  fact  that  the  question  of  the  port  diti'er- 
ential,  so  called,  relating  to  the  ports  of  Baltimore.  I'hiladelphia.  New 
York,  and  Boston,  for  instance,  has  Ijeen  a  source  of  serious  trouble 
with  the  railroads  for  man}'  years' 

Mr.  HiXES.  Yes,  sir. 

Mr.  TowNSEND.  And  is  it  not  a  fact  that  they  finally  submitted  vol- 
untarily to  the  Interstate  Connnerce  Commission  the  question  to  deter- 
mine for  them  what  it  should  t)e  and  agreed  to  abide  by  their  decision  ( 

Mr.  HiXES.  My  impression  is  that  that  is  correct. 

Mr.  Bond.  If  you  will  pardon  nie— because  that  is  in  my  territory — 
the  cities  themselves  asked  the  Interstate  Commerce  Commission 

Mr.  TowxsEXD.  Did  not  the  railroads  agree  to  it^ 

Mr.  Bond.  The  railroads  said  they  would  ])e  xevy  glad  to  have  the 
Commission  take  it  up. 

Mr.  TowNSEND.  And  is  it  not  true  also  that  the  Cotton  Belt  Rail- 
road and  the  city  of  Memphis  had  the  same  difficulty  and  that  that 
matter  is  now  pending,  by  consent  of  the  railroad  and  the  other  par- 
ties interested,  before  the  Interstate  Commerce  Commission  to 
determine. 

Mr.  HiNES.  I  think  that  is  correct  also.  But  I  would  suggest  to  the 
onnuittee  in  that  connection  that  there  is  a  vital  distinction  between 

submission.   ])v   an  agreement  not  merelv  of  the    railroads   inter- 
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osted  l)ut  of  t\\o  coiDniuiiities  interested,  to  a  ])uiticular  tribunal  that 
suits  them  and  that  they  are  willinii"  to  submit  it  to,  and  the  (lovern- 
ment  sayin^-  that  every  such  (juestion  may  l>e  submittinl  to  a  tribu- 
nal esta])lished  by  the  (lOxernnuMit  auainst  the  consent  not  only  of  the 
railroads  l)ut  of  the  Interests  invohcd.  Arbitration  is  one  thinji'  and 
(•onn)ui,s()ry  arl)itration  is  entirely  another  thinu".  and  it  does  not  follow 
because  some  people  submit  sonu^  thinos  to  arbitration  that  all  th<>  com- 
merce of  the  country  shall  be  sul)niitt(Ml  to  the  compulsory  arbitration 
of  any  g-overmnental  tribunal. 

The  point  was  raised  here — and  I  think  it  was  made  clear  to  the  com- 
mittee— that  any  plan  of  apportioning-  conunerce  throuoh  the  action  of 
the  Commission  necessarily  involves  the  ])lan  of  prescribing*  rates,  and 
any  way  you  look  at  it,  if  the  Couunission  determines  this  question  it 
will  say.  in  effect,  to  some  railroad  or  some  connuunity  "' You  nuist 
quit  o-ettino-  as  nuich  of  this  conunerce  as  you  are  now  o(>tting"  because 
somebody  else  ought  to  ha\  e  it."'  That  will  be  a  decision  in  favor  of 
one  part  of  the  public  against  another  part  of  the  pul)lic,  and  uidess 
conditions  grow  very  nuich  worse  even  than  they  ever  have  been  it 
seems  that  individual  initiative  should  be  left  to  woik  out  its  own 
solution  in  commercial  matters. 

Of  course  when  there  is  a  (-ontroversy  between  a  shipper  on  the  one 
hand  and  the  railroad  on  the  othei'.  1  recognize  that  it  is  finally  estab 
lished  in  our  theory  of  government  that  the  parties  are  not  on  equal 
terms  and  the  railroad  must  be  regulated;  but  when  it  is  a  conflict 
})etween  two  sections  of  the  pul)lic  it  is  eciually  a  theory  of  our  (tov- 
ernment  that  those  two  sections  of  the  })u])lic  shall  tight  it  out  and  settle 
it  for  themselves,  that  this  is  not  a  })aternal  government,  that  this  is 
not  a  government  that  dispenses  prosperity  to  one  or  denies  it  to 
another  or  tells  how  prosperous  one  shall  be  or  how  much  prosperity 
another  shall  give  up;  and  as  soon  as  you  give  the  government  the 
power  to  prescribe  the  adjustment  of  rates  between  two  communities 
you  do  create  that  dispensing  power  and  depart  fundamentally  from 
the  theories  of  our  (xovernment. 

As  I  said  yesterday,  one  of  the  difHculties  with  the  conunerce  of 
this  country  has  been  that  there  has  been  moi'e  independence  and 
going  ahead  and  developing  every  part  of  the  country  than  could  ))e 
found  anywhere  else  in  the  world.  That  initiative  has  been  made  pos- 
sible by  the  fact  that  a  railroad,  when  it  has  found  that  traffic  could 
be  created  or  extended  to  other  points,  has  gone  ahead  and  made  an 
adjustment  to  help  out  the  communities  on  its  line.  '"You  can  not 
have  you)'  cake  and  eat  it  too,"  and  if  y(ui  say  the  Interstate  Conunerce 
Conunission  shall  control  this  initiative  you  necessaiily  tak(>  it  away 
from  the  railroads  and  you  discourage  the  railroads  from  attempting 
to  reach  out  and  get  new  traffic,  because  they  will  realize  what  they 
do  in  that  pa\;ticu!ar  instance  will  be  applied  as  a  precedent  in  some 
other  case,  and  that  instead  of  sin)|)]y  developing  traffic  in  that  par- 
ticular case  they  will  simply  be  piling  up  precedents  that  will  serve  to 
disturb  some  other  relation  and  bring  the  matter  before  the  Commis- 
sion and  have  its  dispensing  power  extended  still  further. 

Consi(lerabU>  reference  has  l)een  made  in  the  last  day  or  two  to  the 
long  and  short  haul  clause.  I  may  ))ro})erly  state  brlc^fly  the  exact 
effect  of  the  ])resent  law.  'I"h«^  conrts  hav<>  held  that  whiu'c  tln^  condi- 
tions of  competition  are  substantially  dis^iniilar  at  llie  longer  distance^ 
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point  and  the  shorter  distance  point  it  is  no  violation  of  the  long  and 
short  haul  law  for  the  railroad  compan}^  to  reeooiiize  those  conditions: 
but  the  rate  to  the  longer  distance  point  must  be  no  lower  than  is 
necessary  to  meet  the  competition,  and  the  rate  to  the  shorter  distance 
point  must  be  reasonable.  And  the  railroad  company  is  not  the  tinal 
arbiter  of  whether  these  conditions  are  similar  or  dissimilar.  The 
Commission  can  determine  it  in  the  lirst  place.  Its  finding-  has  prima 
facie  force,  and  then  it  may  go  to  the  courts  to  say  whether  the  con- 
ditions are  similar  or  not. 

Mr.  Burr,  of  Florida,  cited  the  case  of  less  charges  on  freight  to 
Jacksonyille,  say  from  the  Ohio  River,  than  to  Tallahassee.  It  is 
obvious  that  the  conditions  of  Tallahassee  and  Jacksonyille  are  dissim- 
ilar, Jacksonyille  is  on  the  Atlantic  Ocean  and  has  water  transporta- 
tion, and  Tallahassee  has  not.  Therefore  Jacksonyille  always  has  had 
a  substantial  advantage,  and  always  will  have,  in  competitive  condi- 
tions over  Tallahassee,  which  is  an  interior  point.  If  the  rate  charged 
to  Tallahassee  from  the  Ohio  River  is  unreasonably  high,  there  is 
ample  provision  for  correcting  that  condition  under  the  law  to-day; 
and  if  the  railroads  voluntarily  give  a  lower  rate  to  Jacksonville  than 
the  conditions  justify,  that  can  be  stopped  under  the  law  to-day. 

Mr.  TowxsEND.  Who  is  going  to  determine  under  the  law  to-day 
what  the  conditions  justify? 

Mr.  HiNES.  The  Commission  can.  They  did  it  in  the  Social  Circle 
case,  and  the  Supreme  Court  affirmed  its  findings.  That  is  one  of  its 
prime  duties — to  determine  those  things  and  enforce  their  tindings. 

Mr.  SxEyEXS.  As  the  law  stands  to-day  is  it  left  to  the  railroads  to 
determine  those  conditions  primarily:' 

Mr.  HiXES.  They  are  ])ound  to  determine  it  primarily,  and  will  con- 
tinue to  do  so  until  the  fixing  of  rates  is  left  to  some  other  tribunal. 

The  idea  seems  to  be  on  the  part  of  ]\Ir.  Staples  and  Mr.  lUirr  that 
there  should  be  an  ironclad  long  and  short  haul  clause,  with  the  idea 
that  the  Commission  could  suspend  it.  That  is  what  the  Interstate 
Commerce  Commission  considered  at  the  outset  of  its  career,  and  in  an 
elaborate  opinion  of  Judge  Cooley,  in  which  I  think  the  entire  Com- 
mission concurred,  the  Commission  announced  that  the  adjustment  of 
conditions  between  localities  which  wT)uld  be  thrown  upon  the  Com- 
mission 1\y  that  efl^'ort  to  say  when  the  long  and  short  haul  clause  should 
be  suspended  would  be  an  enormous  power  in  a  single  State  and  would 
be  absolutel}^  superhuman  in  the  United  States  as  a  whole.  And  it  is 
this  power  that  the  Commission  condemned  in  that  vigorous  language 
which  these  gentlemen  now  urge  be  conferred  upon  that  Commission. 
There  has  certainly  1)een  no  change  in  conditions  which  would  make 
that  wise  now  when  it  was  so  unwise  seventeen  or  eighteen  years  ago. 

On  the  contrary,  eyervthing  has  tended  toward  an  equalization,  an 
improvement  of  these  conditions.  They  have  not  been  wiped  out, 
because  you  can  not  legislate  commercial  conditions  out  of  existence, 
but  there  has  been  a  constant  tcndenc}'  to  improve  in  that  direction. 
The  Commission  has  passed  on  numerous  cases,  and  has  decided  that 
those  conditions  were  not  substantially  dissimilar,  and  the  railroads  have 
complied  with  the  orders  of  the  Commission  and  put  them  into  effect. 

Mr.  SxEyENS.  Supposing  that  ruling  were  put  into  effect,  what  would 
be  the  condition  and  result  ot*  su.ch  a  law  in  moving  corn,  for  example, 
or  grain  from  points  like  western  Iowa  and  Nel)raska  and  South  Dakota 
and  that  section  t 
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Mr.  HiNEs.  I  would  not  undertaki^  to  make  a  positive  statement 
about  that  ten'itorv,  because  I  am  not  familiar  with  the  conditions. 

Mr.  Stevens.  I  am  speaking*  of  the  general  effect. 

Mr.  HiXEs.  But  I  will  say  that  in  the  Southeast,  where  I  am  reason- 
ably familiar  with  the  conditions,  one  or  two  results  would  come  about — 
either  that  the  long-haul  business  would  have  to  be  giv^en  up  and  the 
markets  reached  l)y  that  traffic  would  be  lost  or  very  much  restricted, 
or  the  short-haul  rates  would  have  to  ])e  so  reduced  as  to  bankrupt 
the  railroads.  The  consequence  would  l)e  that  the  Interstate  Com- 
merce Coiumission  would  be  compelled  to  suspiMid  that  law.  But  the 
Commission  has  power  to  remedy  conditions  undcn'  the  present  law, 
and  this  power  to  suspend  that  is  proposed  is  something  that  I  can 
find  no  foundation  for  in  any  part  of  the  history  of  the  traffic  of  this 
country. 

Mr.  Adajisox.  Referring  to  the  case  where  the  rate  to  Jacksonville 
was  cheaper  than  to  Tallahassee,  I  presume  the  theory  is  that  from 
most  of  the  markets  of  the  countr}^  it  is  actually  cheaper  to  go  by  Jack- 
sonville than  l)y  Tallahassee? 

]Mr.  HiNEs,  Yes. 

Mr.  Adamsox.  Then  would  it  not  l)e  practicat)le  to  arrange  excep- 
tions in  a  general  freight  l)ill  as  to  those  places  and  as  to  particular 
commodities,  when  it  is  not  cheaper  to  go  b}"  that  route!' 

Mr.  HiXES.  That  is  what  the  statute  does  now. 

Mr.  Adamsox.  There  may  be  interior  places  from  which  traffic  is 
moved  where  that  theory  would  not  apply  at  all!* 

^Ir.  HiXES.  Yes;  it  is  possible,  but  not  probable,  because  the  com- 
mercial status  of  those  two  places  is  fixed  l)y  the  enormous  advantage 
which  Jacksonville  has;  Imt  if  it  did  exist,  as  you  suggest,  the  law 
would  apply  to  it. 

Mr.  AoAiisox.  If  there  was  a  carload  of  freight  originating  in  the 
interior  only  a  few  hundred  miles  away,  it  would  look  like  the  railroad 
was  charging  for  service  it  did  not  perform  to  charge  the  rate  to  Jack- 
sonville and  ))ack  to  Tallahassee. 

Mr.  HiXES.  The  question  would  be  whether  the  rate  to  Tallahassee 
is  per  se  reasonable.  If  not,  it  ought  to  be  brought  to  the  attention 
of  the  Connnission.  If  the  rate  is  reasonable  (to  the  shorter  point) 
and  the  rate  to  the  longer  distance  point  is  no  lower  than  it  should  be 
to  meet  the  conditions,  there  is  no  violation  of  the  present  law.  and  it 
is  impossible  to  see  how  that  condition  can  be  injurious. 

Mr.  Adamsox.  As  a  lawyer  right  there  I  would  like  you  to  go  on 
record,  if  you  are  willing,  with  an  opinion.  If  the  lines  to  Jackson- 
ville, ))_y  water  or  otherwise,  are  carrying  friMght  there  at  a  rate  that 
is  profitable  to  them,  a  rate  they  are  willing  to  haul  it  for,  do  you 
think  any  judgment  or  order  would  l)e  valuabl(>  recjuiringthem,  against 
their  consent,  over  tlieJr  ol)jection,  to  raise  that  rate,  because  some 
othei"  ]iort  or  some  other  line  could  not  do  as  well  ( 

Mr.  Htxks.  That  is  an  untried  field  in  Fedei'al  con-.titutionnl  law, 
as  to  what  could  l)e  done  under  those  circumstances.  Of  course  the 
theory 

Mr.  Ada^isox.  It  will  ne\-er  ])o  di'i-ldvd  until  somebody  oli'ei-s  an 
opini<Mi  or  tries  it. 

Mr.  HiXES.  Of  course,  the  theory  of  all  this  regulation  for  the  pur- 
pose of  de<-iding  the  comparative  conunfM'cial  im))<)rtance  of  localities 
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is  on  the  idea  that  you  could  increase  one  rate  and  thereby  diminish 
the  importance  of  that  place  if  the  rate  to  the  other  place  is  reasonable. 

Mr.  Adamson.  These  are  not  the  same  lines,  3"ou  understand, 

Mr.  HiNES.  I  understand. 

Mr.  Adamson.  But  there  is  one  line  going-  to  New  Orleans  and  one 
to  New  York.  The  line  to  New  Orleans  says  it  can  make  money  and 
do  business  at  a  certain  rate  that  is  fair  and  reasonable,  and  it  objects 
to  changing  it  because  the  conditions  are  such  that  others  can  not  make 
profits  on  the  same  rates.  That  states  it  squarely.  Now,  is  it  right, 
and  would  it  be  legal,  constitutional,  against  the  consent  of  that  line  to 
order  them  to  raise  that  for  the  benefit  of  some  competitor!' 

Mr.  HiNES.  1  can  not  get  it  into  ni}'  head  that  Congress  could  pass 
a  law  that  would  directly  give  New  York  an  advantage  over  New 
Orleans  in  that  way,  and  I  do  not  see  hoW'  the  same  thing  could  be 
accomplished  by  indirection  by  delegating  the  power  to  a  commission. 

Mr.  Stevens.  I  would  like  to  ask  a  question  in  that  connection. 
Judge  Proutv  states  in  one  of  his  papers  that  the  rate  on  oil  from 
Cleveland  to  New  Orleans  w'as  26  cents:  the  rate  on  oil  from  Chicago 
to  New  Orleans  w^as  24  cents.  At  Cleveland  there  were  independent 
refiners  who  sought  the  southwestern  market.  At  Chicago  was  the 
Standard  Oil  Comyjan^',  which  practically  had  a  monopoly  running 
over  that  line.  The  Cleveland  rate  was  fair  and  reasonable.  The 
rate  from  Chicago  to  New  Orleans  was  unfairly  low  l)ecause  other 
commodities  of  the  same  character  and  class  had  the  same  rate  between 
Cleveland  and  New  Orleans  and  Chicago  and  New  Orleans.  So  that 
the  comparative  rates  on  oil  between  Cleveland  and  New  Orleans  and 
Chicago  and  New  Orleans  were  unfairly  low  as  regards  Chicago  and 
New  Orleans.  Now,  what  could  be  done  under  the  present  la^\ ,  con- 
ceding that  condition  exists^ 

Mr.  HiNES.  Under  our  present  law  the  Commission  could  prevent 
the  charging  of  more  than  a  reasonable  I'ate  from  Cleveland  to  New 
Orleans. 

Mr.  Stevens.  But  it  is  conceded  that  that  is  a  reasonable  rate — that 
26  cents  is  a  reasonable  rate — and  the  other  is  unreasonal)ly  low.  Jlow 
would  you  remedy  that  discrimination  ( 

Mr.  HiNES.  If  some  railroad  that  runs  from  Chicago  to  New  Orleans 
establishes  that  condition,  I  do  not  see  how  it  can  be  remedied,  and  I 
do  not  see  why  anj^body  would  want  to  remedy  it.  If  some  railroad 
running  from  Chicago  or  New  Orleans  establishes  that  condition,  and  is 
willing  to  carry  the  business  for  a  lower  rate,  that  certainly  is  an 
advantage  that  Chicago  ought  to  have. 

Mr.  Stevens.  Now.  conceding  that  the  article  is  competitive  with 
oil — for  example  coal,  or  anything  of  that  sort  that  would  be  competi- 
tive with  oil — and  that  that  article  has  the  same  rate  between  Cleveland 
and  New  Orleans  and  Chicago  and  New  Orleans;  the  result  would  be 
then  that  there  would  be  a  monopoly  of  oil  over  every  other  competi- 
tive article  and  a  monopoly  of  the  Chicago  market  over  every  other 
market  owing  to  those  conditions.  Now  is  not  that  discrimina- 
tion ? 

Mr.  HiXES.  If  the  traflic  conditions  are  such  that  oil  can  l)e  and  is 
carried  from  Chicago  to  New  Orleans  for  less  than  other  competitive 
commodities  are  carried  from  Chicago  to  New  Orleans  it  is  entirely 
probable  that  as  a  matter  of  fact  theConnnission  could  find,  and  could 
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sustain  its  tindino-s,  that  it  would  be  unjust  discrimination  on  the  part 
of  the  railrotid  from  Cleveland  to  charoe  more  foi*  oil  than  it  does  for 
competitive  connnodities  from  (-h^veland. 

Mr.  Stevens.  P)Ut  it  is  conceded  that  charoe  from  ('l(>\(dand  is  a 
fair.  just,  and  reasonal>le  charge,  not  only  as  to  oil,  but  competitive 
connnodities:  it  is  conctnh^d  that  as  to  the  other  competitive  connno- 
dities the  charo(^  from  Chicag-o  to  New  Orleans  wotdd  l)e  the  same  as 
from  Cleveland.     Oil  is  the  one  single  exception. 

Mr.  HiNES.  If  from  a  tratfic  standpoint  oil  may  be  an  exception  at 
C'hicag-o  the  Conmiission  might  tind  that  to  be  a  basis  for  dealing  with 
the  carrier  from  Chicago  to  Cleveland;  but  if  there  is  a  railroad  from 
Chicago  to  New  Orleans  that  does  not  go  to  Cleveland  and  is  not 
responsible  for  conditions  at  Cleveland,  and  it  is  willing  to  carry  oil 
for  less  than  a  reasonable  rate,  whereas  that  is  not  true  at  Cleveland 
as  to  the  railroads  there,  that  is  simply  the  advantage  Chicago  has. 
It  may  be  that  tiie  retiners  at  Chicago  are  owned  Ijy  the  Standard  Oil 
Company:  but  if  you  enforce  the  law  against  re])ates  it  gives  ever}^- 
body  else  the  same  opportunity  to  establish  a  retiner}'  there.  It  gives 
Chicago  the  ))eneMt  of  its  favorable  location. 

Mr.  Stevens.  Right  there,  then,  you  concede  that  cai-rying  oil 
from  Chicago  to  New  Orleans  at  less  than  a  reasonable  rate  would  be 
a  discrimination  against  other  competing  commodities  that  ought  to 
be  carried  at  a  reasonable  rate  and  are  carried  at  a  reasonable  rate^ 

Mr.  Hines.  That  is  on  the  same  railroad;  yes,  sir. 

Mr.  Stevens.  Howare  yougoing  to  remedy  thatdiscrimination,  then? 

Mr.  Hines.  If  it  is  on  the  same  raili'oad,  declare  that  that  is  an 
unreasonable  discrimination. 

Mr.  Stevens.   What  would  you  provide  to  equalize  conditions? 

Mr.  Hines.  Do  you  mean  as  respects  Cleveland? 

Mr.  Stevens.  No;  as  respects  Chicago.  Supposing  that  competi- 
tive articles  with  oil  were  carried  at  a  reasonable  rate  from  Chicago 
to  New  Orleans:  that  oil  was  carried  at  an  unreasonal^ly  low  rate; 
how  would  you  eijualize? 

Mr.  Hines.  The  Commission  could  declare  that  that  was  an  undue 
discrimination  and  order  a  discontinuance^  of  that  rate. 

Mr.  Stevens.  In  what  way? 

Mr.  Hines.  Just  that  the  railroad  is  ordered  to  cease  and  desist 
from  charging  a  lower  rate  on  oil  than  on  other  commodities. 

Mr.  Stevens.  And  that  means  they  have  to  increase  the  rate? 

Mr.  Hines.  One  or  the  other,  either  increase  one  rate  or  lower  the 
other  rate. 

Mr.  Stevens,  A  condition  might  occur  l)y  which  they  would  have 
to  increase  their  rate? 

Mr.  Hines.  Certaiidy. 

Mr.  Stevens.  That  is  what  I  want(^d  to  know. 

Mr.  Adamson.  If  conditions  are  such  that  without  dishonesty  or 
improper  i)urpose  that  rate  is  a  profitable  and  desirable  rate  to  the  line 
that  makes  it  and  acts  on  it,  is  it  really  a  discrimination  for  it  to  estab- 
lish that  I'ate  to  which  its  energy  or  natui'e  or  the  situation  entitles  it? 
Would  it  not  b<'  just  as  much  disci'imination  for  a  woman  to  lie  l)y 
natui'e  prettiei"  than  other  women  ^ 

Mr.  Hines.  I  would  like  to  make  myself  clear  on  that.  What  I 
intended  to  sav  to  Mr.  Stevens  was  this:  If  the  A,  B.  railroad  from 
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Chicago  to  New  Orleans  charges  a  lower  rate  on  oil  than  it  charges 
on  other  competitive  commodities,  whereas  the  conditions  are  such 
that  the  rates  ought  to  be  the  same,  and  there  is  no  reason  why  oil 
should  he  lower,  that  is  a  dircrimination  on  the  part  of  that  railroad 
as  between  those  commodities;  but  no  matter  how  low  a  rate  the  A. 
B.  railroad  charges  from  Chicago  to  New  Orleans  on  oil  that  is  not  a 
discrimination  against  Cleveland,  where  another  rate  is  maintained  on 
oil  by  another  railroad.  That  is  a  natural  or  acquired  advantage 
which  Chicago  has  and  is  entitled  to. 

Mr.  A  DAMSON.  Has  not  a  man  or  a  corporation  a  right  to  the  busi- 
ness at  any  rate  which  it  finds  profitable,  that  it  can  get  by  certain 
rates  ? 

Mr.  HiNES.  I  think  it  has.  with  this  qualification,  of  course,  in  the 
case  of  a  railroad,  that  it  is  a  quasi  public  corporation,  and  the  rail- 
road has  not  quite  the  right  to  make  discrimination  between  points  on 
its  own  line  and  give  one  point  an  advantage  at  the  expense  of  another 
point  on  its  line.  But  if  a  railroad  gives  ever}-  point  on  its  line  an 
advantage  over  every  point  on  another  line,  that  is  simply  the 
natural  advantage  of  the  points  on  its  line  and  is  no  discrimination 
against  any  other  railroad,  and  you  might  as  well  issue  an  injunction 
against  exceptional  progress! veness  and  enterprise  on  the  part  of 
the  Board  of  Trade  of  Chicago,  so  as  to  equalize  with  Cleveland,  as  to 
say  that  the  railroad  running  from  Chicago  shall  not  give  the  ship- 
pers from  Chicago  any  advantage  over  the  shippers  who  use  the  rail- 
road from  Cleveland. 

Mr.  Richardson.  I  will  call  your  attention  to  something  outside  the 
through  long  haul.  You  are  familiar  with  the  rates  of  the  Louisville 
and  Nashville  Railroad,  are  you? 

Mr.  HiNES.  Fairly  so,  ves;  as  far  as  I  had  occasion  to  investigate 
them. 

Mr.  Richardson.  Well,  can  you  give  me  any  reason  why  there 
should  be  a  marked  difierence  in  the  freight  on  a  commodity  from 
llunts\'ille,  Ala.,  to  New  Orleans, and  the  rate  from  New  Orleans  back 
to  Huntsville;  is  there  any  reason  why  there  should  l)e  a  difierence  in 
the  freight  charges? 

Mr.  HiNES.  Why,  Judge  Richardson,  there  are  numerous  reasons 
that  might  call  for  that.  I  will  mention  an  illustration  that  perhaps 
will  put  it  in  concrete  form  from  one  standpoint.  The  Plorida  rail- 
road commission,  which  has  the  power  to  make  classifications,  made 
some  changes  in  tlje  Louisville  and  Nashville  classification,  and  it  put 
molasses  in  the  commodity  class.  The  reason  for  that  was  that  the 
stations  along  the  Louisville  and  Nashville  Railroad  in  Florida — that 
is,  the  farmers  along  there — made  molasses  and  wanted  to  get  it  to 
market,  and  the  commission's  idea  was  that  a  low  rate  ought  to  be 
given  to  encourage  that.  Well,  we  went  to  the  commission  and 
explained  the  situation  to  them.  We  said,  "'The  only  place  these 
people  ship  molasses  to  is  Pensacola.  That  is  their  only  market,  and 
we  already  have  commodity  rates  in  there  lower  than  the  new  rate  you 
have  prescribed,  and  the  rates  you  have  prescribed  take  molasses  out 
of  the  class  it  has  been  in,  the  fifth  or  sixth  class,  along  with  other 
groceries.  When  a  man  ships  a  can  of  molasses  from  Pensacola  there 
is  no  reason  why  that  should  be  carried  at  a  lower  rate  than  cofi'ee  or 
sugar  or  rice  or  other  things  of  the  same  class  with  it,  which  are  also 
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moved  in  small  quantitios.  Now  you  let  molasses  stay  wher<>  it  is  as  a 
g'rocery  commodity  and  we  will  maintain  a  rate  Iowim*  than  you  have 
asked  us  to  put  on  molasses  to  mai'ket."'  A  railroad  will  midve  a  low 
rate  on  t'rei<>-ht  to  allow  it  to  find  a  market  with  the  hope  that  it  will 
move  in  large  quantitii^s.  when  it  may  propiM'ly  maintain  a  hioher  rate 
in  the  opposite  direction.  Another  thing'  to  tnko  into  eonsidei'ation  is 
the  necessity  oftentimes  of  hauling  l)ack  empty  cai's.  In  one  direction 
the  cars  may  l)e  mtjved  full  of  freight  and  in  the  other  direction  may 
be  empty.  So  a  railroad  can  often  give  a  rate  to  encourage  the  loading 
of  its  empty  cars  when  it  could  not  afford  to  give  the  same  rate  in  the 
direction   in  which  its  cars  are  already  moving  till(>d. 

^Ir.  Kk'hakdson.  Do  you  think  that  difference,  for  th(>  reasons  you 
have  given,  should  l)e  1(»0  per  cent^ 

]\lr.  IIiNEs.  That  would  de[)end,  Mr.  Richardson,  on  the  conmiercial 
conditions.  Taking  molasses,  if  the  rate  on  sixth-class  groceries  was 
a  reasona))le  rate,  there  is  no  reason  why  molasses  when  carried  from 
a  wholesale  house  should  be  carried  at  any  less  rate.  If  a  rate  just 
half  that  was  necessary  to  develop  the  industry'  of  the  production  of 
molasses  on  that  road,  and  it  was  not  so  low  as  to  inflict  an  actual  loss 
on  the  railroad  company,  it  would  be  proper  to  make  that  low  rate. 

Mr.  Richardson.  What  do  you  think  of  this  proposition:  The 
freight  charge  on  a  horse  from  Huntsville  to  New  Orleans  was  ^29.87. 
To  ship  th(»  same  hoivse  ])ack  the  fi'eight  charg(>  was  less  than  $15. 
How  could  you  explain  that  ( 

Mr.  HiNES.   I  could  not  without  the  facts. 

Mr.  Richardson.  I  am  giving  you  the  facts. 

Mr.  HiNES.  I  mean  the  I'easons  for  those  rates.  Every  rate  has  a 
reason,  and  there  may  have  been  a  good  reason  for  the  difference 
there.     On  the  other  hand,  it  looks  ;is  if  there  was  too  much  difference. 

Mr.  Richardson.   Don't  you  believe  that  that  is  too  nmcli  difference;; 

Mr.  HiXES.  I  was  going  to  say  that  if  that  does  exist — and  I  know  it 
does  from  your  statement — and  if  there  is  no  reason  for  it.  the  Inter- 
state Commerce  Coumiission  ought  to  declare  under  the  law  that  the 
rate  should  be  tlie  same  both  ways. 

Mr.  Stevens.  If  it  were  called  to  your  attention,  as  traffic  manager 
of  a  railroad,  what  would  you  do^ 

Mr.  HiNES.  Change  the  rate  if  there  was  no  good  reason  for  the 
difference.  Where  there  are  no  special  conditions  aftectingthe  question 
the  rate  should  l»e  equal  each  way.  I  have  found  from  my  experience 
in  th(^  railroad  business  that  there  area  great  many  things  necessarily 
iirl)itrary.  But  genei'ally  speaking,  there  is  nearly  always  some  color- 
abl(»  reason,  I  l)cliev(%  for  all  those  things,  and  generally  a  good  reason. 
Sometimes  the  rejtson  may  be  bad  and  the  rates  ought  to  Ih>  changed: 
but  they  can  be  changed  under  the  present  law. 

Mr.  RuMfARDSoN.  And  you  believe  that  wdien  instances  of  that  kind 
are  called  to  the  attention  of  the  railroad  companies  that  they  would 
change  them^ 

Mr.  HiXES.  I  think  so.  and  if  not  th(^  Conunission  can  change  them 
under  the  ])resent  law. 

Mr.  RicHAHDSox.   Where  they  ought  to  be  changed. 

Mr.  HixEs.   Yes,  sir.     I  will  hurry  along. 

Another  branch  in  the  matter  is  no  doubt  fully  agreed  to  by  you 
gentlemen,  which  is  this.     That  while  the  business  of  the  railroad  is  a 
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quasi  public  function  and  is  su>)iect  to  whatever  regulation  is  neces- 
sary to  protect  the  puljlic.  yet  the  public  has  elected  to  allow  railroads 
to  be  built  by  private  capital,  and  has  not  undertaken  to  furnish  the 
capital  or  any  guaranty  against  the  vicissitudes  of  commerce,  and 
every  railroad  nnist  take  the  risk  of  l)ad  times,  which  are  bound  to 
come,  and  sufl'er  all  the  losses  that  may  occur  from  any  cause,  and 
certainlv  it  is  a  very  delicate  subject  when  you  come  to  reduce  radi- 
cally or  make  it  possible  to  reduce  radically  the  revenue  that  a  rail- 
road company  receives. 

Of  course,  if  it  receives  too  nmch  it  ought  to  be  reduced,  but  a  con- 
servative rather  than  a  radical  method  ought  to  be  adopted.  And  it 
should  be  borne  in  mind  that  while  a  railroad  might  make  a  favorable 
showing  in  good  years,  that  is  no  guaranty  that  it  will  make  any 
showing  above  operating  expenses  in  bad  years,  and  that  it  is  entitled 
to  get  a  return  in  good  years  which  will  tide  it  over  the  l)ad  years. 
That  while  unreasonable  and  extortionate  rates  can  t)e  and  ought  to  be 
prevented,  yet  that  there  is  no  reason  in  the  world  why  you  should 
attempt  to  hold  a  railroad  company  do\vn  to  four  or  tive  or  six  percent 
on  its  actual  investment  in  good  years,  because  in  bad  years  they  may 
not  get  anything;  and  the  real  issue  is.  Is  the  rate  extortionate  and 
oppressive?  If  so,  reduce  it.  Is  it  unjustly  discriminatory  between 
points  on  the  same  line  i  If  so.  stop  it.  Rut  Avithin  those  limits  allow 
the  railroads  to  share  in  a  reasonable  degree  of  prosperity  of  the  times 
and  to  prepare  for  the  times  when  they  will  have  to  go  without  any 
returns  whatever  above  their  operating  expenses. 

It  it  apparent  from  what  has  been  said  to  this  committee  that  the 
tendency  always  on  the  pai"t  of  a  rate  making  governmental  tribunal 
is  to  reduce  rates.  They  may  have  to  raise  them  at  times  to  preserve 
the  adjustment  between  localities,  but  the  general  tendency  will  be  to 
pull  rates  down  and  leave  only  a  small  margin  of  profits.  And  that 
will  be  the  case  in  prosperous  times;  and  when  times  get  bad,  when 
business  falls  ofi',  everybody  knows  that  a  Government  tribunal  will 
be  extremely  reluctant  to  raise  tliose  rates.  It  will  resolve  every  doubt 
against  the  railroad.  The  consequence  is  that  there  will  be  a  constant 
downward  tendencv,  more  than  is  necessary  to  protect  the  pul)lic, 
that  will  in  the  end  be  a  serious  handicap  upon  the  railroads  in  this 
country.  It  will  prevent  them  from  paying  the  wages  that  they  can 
pay  when  times  are  good.  When  times  are  good  the  Commission  will 
be  pulling  rates  down  a  little,  making  their  margin  of  retui'ns  narrow\ 
Times  will  get  bad,  business  will  fall  off,  and  the  railroads  themselves 
will  have  to  reduce  the  rates  to  get  any  business.  And  then  when 
times  get  good  the  men  want  more  wages,  materials  will  cost  more 
(nobody  can  prevent  material  costing  more  in  good  times),  and  then 
there  will  be  a  situation  that  no  (xovernment  commission  can  be 
expected  to  deal  with. 

Now,  if  that  was  the  only  way  in  the  world  to  prevent  a  great  public 
evil,  of  course  the  railroads  ought  to  sutler  that  disadvantage:  but  if 
there  is  another  waj%  if  there  is  any  conservative,  safer  ground  where 
3^ou  can  protect  the  public,  and  at  the  same  time  not  put  upon  the 
railroads  this  constant  incubus  of  pressing  the  rates  down  all  the  time 
with  almost  no  hope  of  getting  them  up  in  the  event  of  there  being 
sufficient  reason  for  their  being  raised,  then  a  conservative  rather 
than  a  radical  method  ought  to  be  adopted. 
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Mr.  Adamson.  Is  it  not  fair  to  {issumo  that  railroads  in  mo>st 
instances,  where  the}'  promulgate  a  rate,  have  made  one  satisfactory 
to  themselves^ 

Mr.  IliXES.  You  must  take  into  consideration  ail  the  conditions 
under  which  they  have  pronudo-ated  a  rat(>. 

Mr.  Adamson.  When  you  find  one  a))normally  low  it  is  the  result  of 
a  rate  war,  is  it  not? 

Mr.  Hikes,  (xenerally;  l»ut  a  rate  that  is  put  in  very  low,  provided 
it  is  over  the  actual  cost  of  movino-  the  business  over  the  line,  is  a  good 
thing  for  the  public  and  a  good  thing  for  the  railroads.  It  may  be  a 
temporary  condition  that  enables  the  railroad  to  do  that,  and  when  that 
temporary  condition  is  over  it  cuts  out  the  rate. 

Mr.  Adamson.  It  is  not  intended  for  a  permanent  rate? 

Mr.  HiNES.  No;  it  is  simply  to  meet  that  temporary  condition.  And 
if  the  power  is  given  to  a  commission  to  fix  al)solutely  the  rates  that 
shall  be  charged,  there  is  something  that  the  railroad  always  has  before 
it  to  discourage  its  meeting  special  needs  at  special  times  by  making 
reductions,  because  it  will  know  that  the  Commission  will  seize  hold 
of  that  rate  and  say  that  that  proves  that  is  a  reasonable  rate;  and  it 
will  ))e  used  elsewhere;  it  will  be  a  handicap  upon  the  facility  and  flex- 
ibility of  railroad  rates  now  by  which  special  needs  are  met  by  special 
rates.  I  mean  that  a  railroad  under  special  conditions  will  establish  a 
very  low  rate  to  cope  with  the  special  commercial  situation.  That  rate 
is  published;  it  is  tiled  with  the  Commission;  it  is  open  to  the  Com- 
mission at  once  to  inquire,  *'Is  this  right?  Is  this  a  discrimination 
against  anything  else?''  If  it  is  wrong  the  Commission  can  stop  it; 
but  if  it  is  not,  let  it  go  on,  and  then  when  the  conditions  change  the 
railroad  can  take  that  out,  and  it  is  not  erecting  a  standard  which  will 
be  a  criterion  for  all  rates. 

Mr.  Stevens.  Suppose  you  make  an  abnormal  rate  and  continue  it 
for  an}'  purpose  of  your  own  motion,  or  perhaps  it  is  done  by  the 
Commission,  or  in  some  other  way.  What  is  the  effect  in  the  course  of 
time  for  furnishing  facilities  to  the  public,  in  the  way  of  depot  facili- 
ties, track,  equipment,  train  facilities,  and  one  thing  and  another  ?  Does 
that  make  an}^  difl'erence? 

Mr.  HiNES.  The  low  rate  of  course  encourages  business;  it  is  gener- 
ally put  in  for  that  purpose;  and  then  facilities  have  to  be  provided. 

Mr.  Stevp:ns.  So  the  public  would  not  suifer  in  the  low  rate  so 
provided? 

Mr.  IIiNES.  The  railroad  would  suffer. 

Mr.  Stevens.  I  supposed  so;  but  would  that  have  any  reflex  action 
on  the  public? 

Mr.  HiNES.  Necessarily  it  would  in  the  long  run. 

Mi'.  Stevens.   In  what  way? 

^Ir.  IIiNES.  That  is  the  tendency,  to  reduce  rates.  It  is  the  tendency 
of  eveiy  commission,  and  the  only  reason  that  it  has  not  had  a  greater 
damaging  eftect  upon  the  railroads  is  that  75  or  80  per  cent  of- their 
business  is  interstate  business,  and  the  State  commissions  can  not 
touch  that.  Then  you  do  in  the  long  run  hamper  the  railroad  and 
prevent  them  from  furnishing  the  character  of  facilities  and  the  quan- 
tity of  facilities  which  the  public  would  want.  You  do  that  by  lower- 
ing rates. 
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Mr.  Stevens.  Why? 

Mr.  HiNES.  It  would  not  have  the  monej'  to  buy  them;  it  would 
have  to  cut  down  its  operating  expenses;  it  would  have  to  cut  down 
everything.  So  the  public  is  interested  in  having  the  railroads  receive 
a  fair  or  even  liberal  profit  on  their  investment. 

Mr.  Stevens.  Could  you  not  give  them  as  many  passenger  trains  as 
they  need  with  the  increased  business  which  would  come  by  reason  of 
the  lower  rate? 

Mr.  HiNES.  If  we  made  the  money,  it  would  pay  for  itself;  but  if 
the  low  rate,  which  does  increase  business,  is  made  a  criterion  to 
make  low  rates  in  other  cases  where  no  business  is  brought  by  reasoi 
of  the  low  rate,  there  would  be  an  impairment  of  the  railroad  revenue, 
and  it  would  not  be  able  to  serve  the  public  adequately. 

Mr.  Stevens.  Would  that  impair  the  condition  of  the  rolling  stock 
and  depots,  and  so  on  ? 

Mr.  HiNES.  Necessarily  it  would.  In  times  of  depression  the  rail- 
roads have  to  diminish  their  expenditures  for  these  things;  they  have 
to  diminish  all  expenditures,  thev  have  to  cut  down  wages.  When 
times  are  good  they  spend  more  on  these  things  and  pay  higher  wages. 
They  have  to  adjust  those  things  to  commercial  necessities. 

Mr.  Mann.  With  reference  to  the  case  that  was  involved  in  the 
Maximum  Rate  case,  the  distance  from  Chicago  to  Atlanta  is  588  miles; 
from  Boston  to  Atlanta,  912  miles,  or  324  miles  farther.  The  rate  on 
one  class  from  Chicago  to  Atlanta  is  71  cents  (the  shorter  distance) 
and  on  the  same  class  from  Boston  to  Atlanta  it  is  60  cents.  Now,  of 
course,  I  understand  that  the  reason  of  that  is  because  of  water  trans- 
portation. 

Mr.  HiNES.  Yes. 

Mr.  Mann.  But  if  the  rate  from  Boston  to  Atlanta  by  rail  at  60 
cents  for  the  912  miles  is  profitable,  should  not  some  one  have  the  right 
to  say  whether  the  railroad  should  require  71  cents  to  carry  similar 
freight  588  miles? 

Mr.  HiNES.  The  Interstate  Commerce  Commission  has  that  right 
now.  If  that  rate  is  unreasonable  in  itself  it  can  declare  it  so  and 
order  its  discontinuance. 

Mr.  Mann.  They  have  the  right  to  declare  the  71  cents  rate  unrea- 
sonable and  order  its  discontinuance? 

Mr.  HiNES.  Yes. 

Mr.  Mann.  But  -the  claim  is  made  that  that  course  would  involve 
litigation  to  the  Supreme  Court  of  the  United  States,  which  would  re- 
quire several  years  to  dispose  of,  and  at  the  end  of  that  time  if  the 
Commission  was  sustained  the  railroad  might  say  that  the  rate  should 
be  70  cents  from  Chicago  and  59  cents  from  Boston,  leaving  the  con- 
dition in  discrimination  exactly  the  same. 

Mr.  HiNES.  That  claim  is  incorrect.  I  had  intended  to  take  that  up 
a  little  later,  but  I  will  be  very  glad  to  take  it  up  now,  take  up  the 
status  of  the  present  law  and  take  that  case  as  an  illustration. 

Mr.  LovERiNG.  Are  those  actual  rates,  Mr.  Mann? 

Mr.  Mann.  Yes. 

Mr.  LovERiNG.  On  the  same  class  of  goods? 

Mr.  Mann.  On  the  same  class  of  goods. 

Mr.  HiNES.  Take  that  case  as  an  illustration.  It  deals  simply  with 
the  reasonableness  of  the  rate  from  Chicago  to  Atlanta.  The  theory 
presented  by  the  interstate -commerce  act  was  that  the  courts  should 
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prevent  the  continuance  of  unreasonably  high  rates.  The  Commission 
was  not  created  as  an  independent  tribunal  to  dispose  of  this  question 
itself.  It  was  simply  an  auxiliary  to  the  court,  to  get  up  the  informa- 
tion and  make  out  a  prima  facie  case.  It  was  believed  to  be  a  valua))le 
auxiliary.  Now.  if  the  Connnission  investigates  that  case,  and  finds 
that  that  rate  is  unreasonably  high,  it  can  enter  an  order  that  the  car- 
riers shall  cease  and  desist  from  charging  that  rate.  It  can  file  a  peti- 
tion in  equit}'  in  the  circuit  court.  It  can  fix  the  time  in  which  that 
order  is  to  be  obeyed,  and  if  it  is  not  obeyed  in  that  time,  ten  or  twent}' 
days,  or  any  other  time  the  Connnission  fixes — that  is  my  recollection — 
it  can  file  a  petition  in  the  circuit  court. 

The  expedition  act,  passed  in  1903,  provided  that  the  Attorney- 
General  can  certify  that  a  case  under  the  interstate-commerce  act 
involves  a  matter  of  public  importance,  and  the  act  requires  that  that 
must  be  heard  as  soon  as  practicable  lief  ore  three  circuit  judges.  The 
Elkins  Act  applies  that  provision  to  cases  brought  by  the  Interstate 
Counnerce  Commission.  If  the  court  believes  that  that  rate  is  too  high 
it  can  issue  an  injunction  at  once.  It  can  do  it  in  thirty  days  after  the 
case  is  brought  ])efore  it,  or  two  months,  or  whatever  time  is  possible, 
in  view  of  the  fact  that  the  law  says  that  it  must  be  done  as  soon  as 
practicable. 

Mr.  Mann.  Right  there,  would  that  injunction  order  remain  in  force  ? 

Mr.  HiNEs.  I  was  coming  to  that.  When  tliat  injunction  is  issued 
the  carrier  can  appeal  directly  to  the  Supreme  Court.  The  appeal 
does  not  suspend  the  going  into  efi'ect  of  the  injunction.  The  circuit 
court  decides  that  question,  and  if  the  circuit  court,  composed  of  three 
judges,  says,  •■'  We  believe  that  the  public  interest  will  be  more  subserved 
by  suspending  this  injunction  pending  this  appeal  than  by  letting  it  go 
into  effect,"  it  seems  to  me  that  is  a  reasonable  protection  to  the  pub- 
lic. On  the  other  hand,  if  the  court  says,  '"  We  are  so  clear  that  this 
is  unreasonable  that  this  injunction  ought  not  to  be  suspended,"  it  will 
g'o  into  effect  at  once,  and  no  appeal  l)v  the  carrier  and  no  delay  by 
the  carrier  can  postpone  for  a  single  da}'  the  going  into  effect  of  that 
injunction. 

Then  we  come  to  the  other  point.  The  claim  is  made  that  the  rail- 
roads would  make  simply  a  technical  compliance  with  that  provision. 
Now,  the  interstate-connnerce  act  has  been  in  effect  eighteen  years, 
and  not  a  single  instance  can  be  cited  in  that  time  where  an}'  railroad 
has  undertaken  to  comply  in  that  technical  sense  with  the  order  of  the 
Interstate  Commerce  Commission. 

In  reading  Mr.  Bacon's  argument  before  the  committee  the  other 
day  I  saw  it  stated  that  he  would  file  a  memorandum  of  cases  which 
he  understood  were  cases  of  that  character.  I  have  not  seen  that 
memorandum,  l)ut  I  feel  perfectly  safe  in  saying  that  Mr.  Bacon  has 
been  misinformed  on  that  point.  I  do  not  know  of  a  single  case,  and 
I  do  not  believe  there  is  one;  and  from  what  I  know  of  the  railroad 
companies  and  from  my  own  experience  I  know  that  when  a  circuit 
court  of  the  United  States  issues  an  injunction  and  says  that  a  certain 
rate  is  unreasonable  that  that  necessarily  carries  with  it  some  light  as 
to  what  the  circuit  court  thinks  should  be  done  in  order  that  the  law 
be  substantially  com])li(Hl  with,  and  while  it  has  the  advantage  of  not 
fixing  an  ironclad  rate  which  the  court  nuist  admiinster  for  the  future, 
it  leaves  the  railroad  where  it  can  and  where  it  will  sul)stantially 
comply  with  that  order  and  make  a  substantial  reduction  in  the  rate. 
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There  is  one  other  procedure  I  want  to  refer  to  there.  In  March, 
1903,  I  think  it  was,  or  at  least  earl}^  in  1903,  the  Supreme  Court  held 
that  luider  the  Elkins  Act  any  complaint  of  discrimination  between 
localities  (of  course  that  means  b}'  a  single  railroad,  because  the  present 
act  does  not  undertake  to  keep  one  railroad  from  doing-  more  for  its 
communities  than  another  railroad  does  for  its  comnumities),  any  dis- 
crimination in  tariff  rates  between  communities  could  be  made  the 
subject  of  a  bill  in  equity  in  the  first  instance  without  going  to  the 
Commission  at  all.  The  Commission  can  make  a  summary  investiga- 
tion; that  is,  announce  that  on  the  face  of  the  tariffs  they  are  unfair. 
It  can  tell  the  district  attorney  to  bring  suit  at  once  and  have  the 
investigation  in  the  circuit  court,  thus  saving  the  time  necessary  for 
an  investigation  by  the  Commission. 

That  is  another  way  delay  can  be  avoided;  and  I  wish  to  say  again, 
and  to  say  with  emphasis,  that  there  is  no  case  in  my  opinion  where  a 
circuit  court  woukl  enter  an  injunction  in  a  case  of  that  sort  that  it 
would  not  be  substantially  complied  with  by  the  railroad  company. 
Now,  at  any  rate,  a  thing  of  that  sort  ought  not  to  he  left  to  the  jury. 
1  say  that  that  is  a  conservative  method  of  railroad  regulation  and 
when  it  has  not  been  proved  inefficient  it  is  unwise  to  confer  the  rate- 
making  authority. 

Mr.  Mann.  I  would  like  to  ask  a  question  on  that  same  line.  Is  it 
your  judgment  as  a  former  traffic  manager  and  railroad  attorney  that 
if  a  merchant  of  Chicago  should  tile  a  petition  with  the  Interstate  Com- 
merce Commission,  alleging  that  the  rate  from  Chicago  to  Atlanta  was 
too  high,  that  the  Commission  on  hearing  would  order  the  railroads  to 
cease  and  desist  from  charging  that  rate? 

Mr.  HiNES.   It  has  that  power. 

Mr.  Mann.  And  if  that  order  was  upheld  by  the  court  that  those 
railroad  companies  would  make  a  substantial  reduction  of  the  rate? 

Mr.  HiNES.  I  am  satisfied  of  it. 

Mr.  Mann.  Has  any  such  petition,  so  far  as  you  know,  ever  been 
filed  with  the  Commission  since  the  Maximum  Rate  case  was  tried? 

Mr.  HiNES.  I  am  not  advised  of  any. 

Mr.  TowNSEND.  That  question  was  along  the  same  line  of  a  question 
I  would  like  to  ask.  Do  you  claim  that  the  Supreme  Court  has  ever 
directly  held,  where  the  question  was  raised,  that  this  Commission  had 
the  power  to  declare  a  rate  unreasonable? 

Mr.  HiNES.  Yes. 

Mr.  TowNSEND.  In  what  case  ? 

Mr.  HiNES.  In  the  Chicago  Live  Stock  Yards  case. 

Mr.  Tow^NSEND.  Did  they  hold  that  in  the  Maximum  Rate  case? 

Mr.  HiNES.  That  question  was  not  presented  there. 

Mr.  Tow^NSEND.  Did  not  Judge  Brewer  in  that  case  specify  what 
were  the  powers  of  the  Interstate  Commerce  Commission? 

Mr.  HiNES.  He  did  not  undertake  to  specifj'^  all  of  them,  but  he  did 
specify  numerous  powers. 

Mr.  Tow^NSEND.  And  he  did  not  include  this  one,  did  he? 

Mr.  HiNES.  I  do  not  recall  that  he  did.  He  did  saj^  that  they  had 
the  power  to  prevent  unjust  discriminations. 

Mr.  TowNSEND.  Will  you  tell  me  again  what  that  case  was? 

Mr.  HiNES.  Yes;  I  will  explain  the  situation.  That  was  the  case  of 
the  Interstate  Commerce  Commission  against  the  Chicago,  Burlington 
and  Quincy  Railroad  and  other  railroad  companies,  involving  a  termi- 
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nal  charge  at  Chicago  on  live  stock  from  the  Southwest.  The  Com- 
mission held  that  that  rate  was  unreasonal)ly  high  and  ordered  the 
carriers  to  cease  and  desist  from  charging  it.  The  point  was  made  on 
demurrer  that  the  ('onunission  did  not  have  tiiat  power,  that  that  was 
in  fact  making  a  rate  indirectly  for  the  future.  The  circuit  court 
overruled  that  demurrer  and  hekl  that  the  Commission  did  have  that 
power.  On  final  hearing  in  the  circuit  court  the  circuit  court  held,  on 
the  facts  presented,  that  the  rate  was  reasonable. 

The  case  went  to  the  circuit  court  of  appeals  and  was  affirmed  on 
the  facts.  It  then  went  to  the  Supreme  Court  of  the  United  States, 
where  it  was  thoroughly  ai'gued,  and  the  court  pointed  out  that  the 
Commission  had  held  the  terminal  charge  unreasonable  Ijecause  it  was 
added  to  the  rate  previously  in  effect,  which  had  theretofore  covered 
the  terminal  service,  and  was  presumptively  reasonal)le  compensation 
for  the  transportation,  including  the  terminal  service;  that  the  Commis- 
.sion  had  justified  itself  on  that  ground,  that  it  was  an  addition  to  a  rea- 
sonable rate  already  in  eft'ect  without  any  addition  to  the  service;  and 
it  appeared  that  after  that  order  was  made  it  had  been  made  to  appear 
to  the  Commission  that  on  a  ver}'  large  part  of  that  traffic  there  had 
l)een  a  reduction  on  the  through  rates  of  al)out  ^16  per  car,  and  the 
Commission  had  refused  to  modify  its  order,  holding  the  ^2  terminal 
charge  unreasonable. 

Now,  the  court  said  that  the  Commission  reached  its  conclusion  only 
on  the  ground  that  the  through  rate  was  reasonably  high  and  included 
the  terminal  cliarge;  so  that  theory  clearly  could  notapph^  where  there 
had  been  a  reduction  in  the  through  rate,  nmch  greater  reduction  than 
the  $"2  terminal  charge  amounted  to;  and  it  reversed  the  case,  not 
because  the  Commission  did  not  have  power  to  make  an  order  to 
cease  charging  an  unreasonable  rate,  but  because  of  the  refusal  of  the 
Conunission  to  consider  those  material  facts.  However  the  court 
reversed  the  case  with  the  power  to  reopen  it  and  make  an  order  based 
on  those  facts;  and  the  Conunission  has  that  case  before  it  now. 

So,  I  say,  that  case  esta])lishes  tlie  proposition  that  the  Commission 
has  the  power  to  order  the  discontinuance  of  a  rate  that  is  said  to  be 
unreasonably  high. 

Mr.  TowxsEND.   Where  is  that  case? 

Mr.  HiNES.  The  Interstate  Commerce  Commission  against  the  Chi- 
cago. Burlington  and  Quincv  Railroad. 

Mr.  Bond.  18H  U.  S.,  330. 

Mr.  Hikes.  That  is  the  Supreme  Court  report. 

Mr.  Bond.  Yes. 

Mr.  HiNES.  I  was  looking  for  reference  in  the  Federal  Reporter. 

Mr.  Bond.  98  Fedei-al,  LT3. 

Mr.  HiXES.  Yes:  that  is  the  one  in  the  Federal  Reporter. 

Mr.  Mann.  They  have  exercised  that  power  in  a  few  recent  cases, 
have  they  not? 

iSIi".  HiNES.  The  Commission  lias  exercised  tlial  in  a  ninnl)er  of  cases, 
and  in  a  number  of  tliem  it  h;is  been  sul)stantialiy  complied  with. 

Mr.  Mann.  There  has  Ix^en  a  case  in  the  past  year,  the  case  of  the 
rate  of  fruit  from  New  York  to  Chicago,  fruit  coming  from  the  South. 

Mr.  HiNEs.  Yes,  sir.  It  was  (^xercised  in  that  case,  and  I  wish  to 
refer  to  that  case.  The  Commission  there  held  that  the  rat(>  from 
New  York  to  Boston  on  jieaches  was  unreasonably  high  and  ordered 
the  discontinuance  of  that  rate.     The  rate  was  $80  a  cai".     The  Com- 
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mission  suggested  in  its  order  that  $50  a  car  would  be  a  reasonable 
rate.  The  railroad  company  reduced  the  rate  to  $65  a  car.  Now,  the 
Commission  had  full}"  investigated  that  matter,  had  all  the  facts  before 
it,  and  it  was  open  to  the  Commission  the  day  after  the  railroad  com- 
pany reduced  that  to  $65  to  have  a  summary  hearing  or  to  bring  a 
suit  in  the  circuit  court,  without  hearing-,  and  ask  for  a  further  reduc- 
tion in  the  rate  if  they  did  not  think  it  was  reasonable.  I  take  it  that 
the  fact  that  the  Conunission  has  acquiesced  in  the  $65  rate  is  due  to 
the  belief  that  they  could  not  sustain  the  position  that  the  $65  rate 
was  unreasonable,  because,  if  they  believed  they  could,  the  wav  was 
open  under  the  present  law  to  do  it. 

Mr,  Mann.  Upon  that  point.  Mr.  Hines,  w^ith  regard  to  the  question 
of  construction,  is  it  not  provided  by  the  statute,  and  is  it  not  abso- 
lutely plain,  that  the  Interstate  Commerce  Commission  is  given  the 
power  to  order  a  railroad  company  to  cease  and  desist  from  charging- 
an  unreasonable  rate;! 

Mr.  Hines.  That  is  the  express  language  of  the  statute. 

Mr.  Mann.   Is  it  not  as  plain  as  language  can  be  written? 

Mr.  Hines.  Yes.  And  it  is  made  the  duty  of  the  court  to  enforce 
those  orders  unless  they  are  unreasonable  or  unlawful.  I  can  not 
escape  the  conclusion,  gentlemen,  that  the  power  of  the  Commission 
under  this  rate-making  grant  of  authority  that  is  being  discussed  can 
not  possibly  be  exaggerated.  Their  power  over  the  earnings  of  the 
railroads  and  over  all  the  capital  invested  in  the  railroads  is  almost 
absolute.  The  power  they  are  given  over  the  commerce  of  the  country 
and  the  apportionment  of  that  commerce  is,  it  seems  to  me,  absolute. 
And  I  understood  from  Mr.  Staples,  who  was  very  frank  about  it,  that 
that  is  what  he  thought  there  should  be;  that  there  ought  to  be  a 
tribunal  with  that  power. 

In  view  of  that  tremendous  power,  I  think  it  can  be  properly  said 
that  it  would  have  more  power  than  any  other  tribunal  in  this  country; 
that  it  would  have  more  power  than  could  be  iniagined.  And  in  that 
connection  I  woidd  ask  you  to  consider  that  a  majority  of  that  Com- 
mission can  be  appointed  by  every  President  that  is  in  the  White 
House  for  four  3ears  or,  in  fact,  for  a  little  over  three  years.  A 
majorit^y  of  them  are  appointed  every  three  jxars.  tSo  at  any  time,  if 
a  President  of  radical  tendencies  should  be  in  the  White  House,  he 
could  change  the  character  of  that  Commission  and  change  the  whole 
financial  and  commercial  situation  of  this  country  so  far  as  railroads 
are  concerned.  Now,  if  that  were  necessar\^  in  order  to  prevent  some 
overpowering  abuses,  perhaps  the  risk  ought  to  be  taken.  But  the 
point  I  wish  to  make  is  that  it  is  not  necessar}^,  because  no  such  abuses 
exist,  and  the  abuses  that  do  exist  are  fully  susceptible  of  correction 
under  the  laws  that  exist. 

Mr.  Richardson.  Do  you  think  that  the  enforcement  of  the  present 
statute  is  in  all  respects  sufficient  to  protect  the  interests  of  the  public 
and  the  interests  of  the  railroads? 

Mr.  Hines.  There  has  been  absolutely  nothing  to  show  it  is  insuffi- 
cient. If  there  are  any  amendments  needed  to  increase  that  efficiency 
along  the  lines  of  the  present  law,  that  is  all  right;  but  you  have 
simph'  got  that  distinct  line  of  cleavage  before  you.  Here  is  one 
method  of  corrective  regulation  by  w^hicli  you  can  substantially  pre- 
vent an}'  oppressive  or  unjust  action  on  the  part  of  the  railroad  and  at 
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the  same  time  leave  a  reasonable  degree  of  initiative  and  the  manage- 
ment of  railroad  affairs  for  the  future  with  the  railroads.  With  the 
other  3'ou  have  a  system  of  aflirmative  regulation  for  all  time  to  come 
of  every  rate  that  the  Connnission  takes  hold  of. 

Now,  if  there  is  anything  that  can  be  done  to  increase  the  corrective 
power  under  the  present  theory,  of  course  there  can  be  no  dispute  as  to 
the  propriety  of  that,  because  that  theory  of  regulation  has  been  fully 
adopted  by  Congress.  But  the  question  before  the  <'ommittee  now  is 
whether  that  theory  will  be  thrown  aside  and  the  theory  of  affirmative 
manag-ement  of  railroad  properties  adopted  in  its  stead. 

Mr.  Richardson.  The  real  question  now,  as  I  understand,  is  to  give 
the  Conmiission  effectiveness — that  is,  to  give  it  power  to  enforce 
legislation  that  already  exists. 

Mr.  HiNES.  That  can  be  done.  That  is  already  provided  for  in  the 
present  law. 

Mr.  TowxsEXD.  You  have  shown  that  you  have  made  a  careful 
study  of  this  and  I  ask  this  question  for  information.  The  Commission 
during-  the  tir'st  years  of  its  existence  exercised  the  right  of  rate 
making.  The  first  order  or  two  it  made  were  with  reference  to  the 
establishment  of  a  rate,  were  the^^  not^ 

Mr.  HiNES.   It  made  a  good  many  rates. 

Mr.  TowxsEND.  During  that  time  can  you  recall  any  instances  where 
the  Conmiission  abused  that  right  and  brought  about  any  conditions  of 
which  you  are  complaining  now  ^ 

Mr.  HiNES.  I  think  it  will  be  found  on  investigation  that  certain 
rates  the  Commission  made  were  not  observed  by  the  carriers  because 
they  did  not  believe  the  Commission  had  the  power,  and  the  Commis- 
sion did  not  take  it  to  court. 

Mr.  TowNSEND.  Was  that  ever  questioned  in  any  court  trial  up  to 
the  Maximum  Rate  case? 

Mr.  HiNEs.  It  was  questioned  in  a  g'ood  many  court  trials  before  that. 
In  a  case  against  the  Lehigh  Valley  Railroad,  in  1891,  and  in  a  case 
against  the  Louisville  and  Nashville  Railroad,  in  1893,  the  point  was 
made. 

Mr.  Tow^NSEND.  And  how  was  it  disposed  of? 

Mr.  HiNES.  In  favor  of  the  railroad  in  the  Louisville  and  Nashville 
case,  in  1893.  That  went  to  the  court  of  appeals  and  was  affirmed. 
That  was  the  Social  Circle  case.  Then  it  went  to  the  Supreme  Court 
and  was  affirmed  in  1896.  Some  sweeping  orders  were  made  with  which 
the  railroad  did  not  comply.  My  information  is  that  in  1890  the  Com- 
mission issued  an  order  reducing  the  rates  on  grain  to  eastern  points. 
My  information  is  that  that  order  was  not  complied  with,  and  the  Com- 
mission did  not  tile  anv  proceedings  to  compel  compliance.  That  was 
in  1890. 

Now,  coming  more  directly  to  an  answer  to  your  (juestion,  I  sa}'^ 
this  was  rather  a  i^rogressive  thing,  naturally.  Take  a  tribunal,  assum- 
ing that  it  has  this  power,  it  has  a  disposition  to  start  out  cautiously, 
especially  when  the  power  is  not  directly  grantcnl  by  the  statute.  I 
say  that  that  Social  Circle  case  was  an  abuse  of  that  power.  The 
Commission  held  on  the  testimony  of  a  singh*  witness,  who  said  that  a 
rate  of  !|1.(»1  would  be  a  ri^asonable  I'ate  from  Cincinnati  to  Atlanta, 
that  instead  of  Sl.^T,  the  existing  rat(\  that  the  rate  should  t)e  reduced 
toi^l;  and  it  made  an  order  that  the  tirst  class   from   Cincinnati  to 
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Atlanta  .should  be$l.  That  would  have  pulled  down  the  rate  from 
every  point  on  the  Ohio  River  to  Atlanta  and  ever}'  other  basing-  point 
in  the  South,  and  would  have  made  a  reduction  of  7  cents  on  all  traffic 
moving-  from  the  Ohio  River  to  basing-  points  in  the  Southeast. 

One  wntness  expressed  the  opinion  that  a  rate  of  $1.01  would  be 
proper;  a  good  many  railroads  in  the  South  were  in  the  hands  of 
receivers  and  unable  to  pa}"  fixed  charges,  and  vet  that  reduction  to  $1 
was  made.  And  in  the  Maximum  Rate  case  very  substantial  repre- 
sentations were  made  by  southern  railroads  that  it  would  bankrupt 
them  to  have  to  put  those  rates  into  effect. 

Mr.  Richardson.  Who  were  the  Commissioners? 

Mr.  HiNES.  I  do  not  know. 

Now,  going-  to  another  point.  In  its  last  annual  report  the  Inter- 
state Commerce  Commission  points  out  that  it  is  proper  for  it  to  exer- 
cise its  rate-making  power,  because  the  proceeding  in  which  it  would 
do  it  is  essentially  judicial.  It  says  there  must  be  complaint  and  notice 
and  full  hearing.  I  wish  to  point  out  to  the  committer,  with  all  due 
respect  to  the  Conmiission.  that  while  the  form  and  character  of 
the  proceeding  may  be  judicial  the  form  and  character  of  the  tri- 
bunal is  not  judicial.  The  Interstate  Commerce  Commission  is  charged 
with  a  great  many  important  duties  that  are  utterly  inconsistent  with 
the  exercise  of  any  judicial  function.  It  is  its  duty  to  seek  out  and 
prosecute  for  every  violation  of  the  P^lkins  Actor  any  other  secret  con- 
cession from  a  rate. 

It  necessarily,  in  that  respect,  must  occupy  the  attitude  of  a  detective 
and  a  prosecutor.  It  is  perfectly  proper  for  it  to  do  it.  It  is  its  express 
statutory  duty  to  do  it.  It  has  to  perform  such  duties  in  respect  to 
safety  appliances  on  railroads  through  its  detectives  or  inspectors  who 
are  traveling-  all  over  the  United  States  and  searching  out  violations  of 
that  law,  and  where  car  couplers  do  not  come  up  to  the  requirements 
of  the  act,  and  where  trains  are  not  equipped  with  air  brakes  so  as  to 
comply  with  the  act,  it  is  its  duty  to  institute  prosecutions  against  the 
railroads.  That  is  entirely  within  the  statute  requirements,  and  some- 
body has  to  do  it. 

There  is  no  complaint  that  that  is  not  a  proper  exercise  of  the  duty 
of  the  Conmiission.  We  find  then)  having  monthly  accident  reports 
from  the  railroad  companies  all  over  the  United  States  which  enable 
them  to  say  what  the  cause  of  the  accident  was,  to  see  if  the  railroads 
were  in  fault,  and  to  see  how  the  matter  can  be  corrected,  and  of 
course  a  great  deal  of  very  valuable  information  is  gotten  together  in 
that  way.  We  find  it  instituting  complaints  before  itself;  and  that  is 
proper.  It  is  supposed  to  represent  the  shippers.  That  is  what  it 
was  created  for.  It  institutes  these  complaints  and  is  avowedly  the 
shippers'  champion  in  these  matters.  The  idea  is  that  the  interest  of 
any  particular  shipper  is  so  small  as  compared  with  the  railroad  inter- 
ests on  the  other  side  that  the  shipper  needs  the  aid  of  a  Govern- 
ment tribunal  to  assist  him  in  his  case  against  the  railroad  company. 
Nobody  denies  the  propriety  of  that. 

But  the  point  that  I  make  is  that  a  tribunal  properly  charged  with 
detecting-  violations  of  the  rebate  law  and  prosecuting  those  viola- 
tions, and  detecting  violations  of  the  safety-appliance  law  and  prose- 
cuting on  them,  and  charged  with  the  duty  of  scrutinizing  all  the  rail- 
road accidents  in  the  country  and  supervising  those  matters,  and  call- 
ing attention  to  all  cases  of  improper  management  on  the  part  of  rail- 
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roads,  iuul  actiiio-  as  the  chanipioiis  of  the  shippers,  and  appearing-  as  a 
party  coniplainaiit  with  the  shipper,  aiul  appearino-  as  the  attorney  of 
the  shippei',  has  not  a  single  vestio-(>  of  the  jiulicial  ciiaraeter  about  it. 
It  is  no  reflection  u[)on  the  court  or  on  tlie  gentlemen  who  compose 
the  Connuission.  It  is  simply  putting-  into  etfect  the  principles  of 
republican  government  that  any  bod}'  who  exercases  those  functions 
can  not  be  judicial. 

Judge  Crump,  from  Virginia,  of  the  Virginia  Railroad  Commission, 
very  f  i-ankl\-  stated  to  you  3'esterday  how  his  conmiis.sion  was  organ- 
ized. They  had  to  make  a  new  constitution  in  Virginia  to  do  that.  It 
has  the  constitutional  privilege  of  exercising-  the  legislative,  judicial, 
and  executive  powers.  Judge  Crump,  for  whom  I  have  the  highest 
respect,  said  to  you  that  he  thought  that  was  proper.  He  was  very 
frank  about  it.  Of  course  if  that  is  proper  it  means  that  the  princi- 
ples of  republican  govermnent,  on  which  this  country  has  been  con- 
ducted, need  revision. 

Now.  it  has  always  been  said  that  a  l)enevolent  despotism  is  the  best 
form  of  government,  and  I  am  sure  that  Judge  Crump  is  a  very  benevo- 
lent despot:  but  the  point  I  make  is  that  it  is  improper  to  provide  for 
a  tribunal  of  that  sort,  and  to  give  to  it  these  inquisitorial  and  prose- 
cuting duties,  and  to  give  to  it  also  any  duty  that  calls  for  a  judicial 
proceeding-  or  calls  for  the  judicial  temperament.  The  Conunission 
recognizes  the  propriety  of  the  judicial  attitude  toward  these  things 
by  making  that  an  argument;  and  I  say  with  all  respect  that  no  tribu- 
nal could  be  imagined  that  could  be  further  from  being-  judicial  in  its 
form  than  the  Interstate  Commerce  Commission,  charged  as  it  is  with 
these  other  duties  so  important  to  the  (jovernment.  and  which  need 
such  vigilant,  uni'elenting  attention  to  secure  their  full  enforcement 
against  the  railroad  companies. 

Mr.  TowNSEXD.   You  favor  the  establishment  of  a  special  courts 

Mr.  HiXES.  I  say  that  if  anything-  of  this  sort  is  established  it  cer- 
tainly should  not  be  vested  in  a  body  that  has  these  functions.  It 
ought  to  be  a  separate  tribunal  and  not  charged  with  any  of  these 
functions. 

^[r.  RiCHAKDSox.  Is  your  argument  along  the  line  that  the  railroads 
themselves  oug-ht  to  have  the  entire  power  of  making-  rates? 

Mr.  HiXES.  No.  sir;  they  ought  to  be  regulated.  I  say  they  ought 
to  be  regulated. 

Mr.  RiCHARDsox.   By  whom  ^ 

^Ii-.  IIiXEs.  By  the  Government,  They  can  be  regulated  now  by 
the  couits  at  the  instance  of  the  Interstate  Connnerce  Commission. 

Mr.  RicHARDsox.  By  act  of  Congress,  or  by  the  courts,  or  by  the 
Commission^ 

Mr.  HiXEs.    I  say  they  can  be  regulated  now. 

Mr.  Richardson.  I  am  asking  you  for  your  idea.  You  are  verv 
well  informed  about  it.  Should  it  be  by  act  of  Congress,  or  l)y  the 
Conmn"ssion,  or  by  a  courts 

Ml'.  IIiXKS.  You  have  necessarily  to  have  an  act  of  Conu-ress,  of 
course.  They  can  not  be  regulated  l)V  an  act  that  will  a];)pTy  to  all 
conditions.  Vou  have  to  make  a  law  and  then  provide  a  tril)unal  to 
enforce  the  law.  ]My  idea  is  that  these  duties  of  the  Conunission  are 
pi-o|)er;  they  ought  to  hunt  out  these  violations  and  then  enforce  the 
law,  but  they  ought  not  to  do  that  themselves,  and  it  ought  not  to  be 
assumed  that  they  are  capable  of  discharging  these  judicial  functions 
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when  they  have  these  other  functions  to  perform  which  are  so  incom- 
patible with  the  judicial  functions. 

Mr.  Adamson.  You  think  the  judicial  functions  ought  to  be  disasso- 
ciated from  the  operations  of  inspection  and  prosecution? 

Mr.  HiNES.  Yes;  and  I  think  anything-  that  requires  a  judicial  atti- 
tude ought  to  be  disassociated  from  these  other  duties.  They  are  all 
important  duties,  and  it  is  inconceivable  to  me  how  they  can  he  cen- 
tered in  one  person  without  interfering  with  the  judicial  attitude  which 
the  case  requires. 

Mr.  KiCHARDSON.  Do  you  think  that  the  interstate  court — the  judi- 
cial court,  1  mean — should  be  clothed  with  the  power  to  say  absolutely 
and  unqualifiedly  what  a  rate  should  hei 

Mr.  HiNES.  No,  sir.  My  idea  is  that  at  least  until  the  present  law 
is  found  inadequate  there  should  be  no  tribunal  erected  to  make  and 
regulate  the  railroad  rates  of  this  country. 

1  say  that  the  law  now  in  force  should  be  enforced,  and  I  think  it 
would  be  adequate.  1  do  not  mean  that  ideal  conditions  would  be 
produced,  because  no  condition  is  perfect,  but  I  mean  that  there  would 
be  a  substantial  correction  of  every  traffic  abuse  that  exists  as  far  as 
any  law  of  any  sort  can  be  enforced. 

Mr.  Richardson.  As  1  understand  3'our  answer,  it  is  based  on  the 
idea  that  a  judicial  body,  a  court,  ought  not  to  be  clothed  with  the 
legislative  authority. 

Mr.  HiNES.  I  do  not  think  you  can  clothe  a  court  with  legislative 
authority.  You  might  call  it  a  court,  but  it  would  not  be  a  court;  in 
the  nature  of  the  case  it  would  not  be.  It  might  be  constituted  as  a 
court,  but  it  would  not  l)e  if  it  had  legislative  authority.  I  say  that 
the  Commission  plan  calls,  and  the  Commission  recognizes  that  it  calls, 
for  the  judicial  attitude,  and  that  that  can  not  be  expected  where 
these  other  functions  are  combined  with  it. 

The  Chairman.  If  you  can  finish  in  the  morning,  Mr.  Hines,  we 
will  let  you  occupy  twenty  minutes  in  the  morning. 

Mr.  Hines.   Very  well,  Mr.  Chairman. 

(Thereupon  the  committee  adjourned  until  to-morrow,  Fridav,  Janu- 
ary 20,  1905,  at  10.30  o'clock  a.  m.) 


ACTION     ON     THE      INTERSTATE-COMMERCE     LAW     BY      THE     NATIONAL     BOARD     OF    TRADE, 

JANUARY    18,   1905. 

The  National  Board  of  Trade,  believing  that  the  interests  of  the  people  demand  not 
only  that  rates  of  transportation  should  be  reasonable  and  that  there  should  be  no 
unjust  discriminations  or  preferences,  but  also  that  there  should  be  a  more  effective 
governmental  supervision  of  all  transportation  agencies,  expresses  the  earnest  hope 
that  Congress  will  in  its  wisdom,  and  as  speedily  as  possible,  enact  such  legislation  as 
will  with  justice  to  all  interests  concerned  secure  a  more  speedy  and  more  effectual 
correction  of  any  abuses  in  transportation  methods  or  operations  which  may,  upon 
due  inquiry,  be  found  to  exist,  and  to  that  end  that  power  be  given  to  the  Interstate 
Commerce  Commission  to  revise  any  rates  found  to  be  unreasonable  or  discriminat- 
ing; the  revised  rates  not  to  go  into  effect  until  the  action  of  the  Commission  shall 
have  been,  upon  review,  confirmed  by  the  circuit  court  of  the  United  States  of 
competent  jurisdiction. 

Resolved,  That  the  National  Board  of  Trade  earnestly  advocates  legislation  by  Con- 
gress to  amend  the  interstate-commerce  law  so  as  to  permit  reasonable  traffic  agree- 
ments by  railroads,  under  the  supervision  and  control  of  the  Interstate  Commerce 
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Commission,  to  the  end  that  unjust  discrimination  may  be  prevented  and  reasonable, 
uniform,  and  stable  rates  be  established. 

Resolved,  That  the  act  to  regulate  interstate  commerce  V)e  amended,  to  wit,  that 
private  car  lines  and  terminal  or  originating  railroa<ls  engaged  in  interstate  commerce 
be  considered  as  common  carriers  and  subject  to  tlie  interstate-conmierce  act. 

(The  above  was  submitted  by  the  chairman  for  the  record  January 
19,  1905.) 


Friday,  Jdimary  W,  1905. 
The  committee  met  at  10.30  o'clock  a.  in.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  WALKER  B.  HINES,  ESQ.     Continued. 

The  CHAIR3IAN.  Mr.  Hines,  will  you  proceed?  It  has  been  sug- 
gested by  Mr.  Hines  and  by  one  or  two  other  gentlemen  that,  they 
would  be  glad  if  interruptions  would  not  be  made  during  their  state- 
ments, but  that  the  members  should  make  notes  of  whatever  they 
desire  to  inquire  about  and  at  the  conclusion  of  a  statement  to  make 
those  inquiries.  Of  course  I  do  not  want  to  dictate  to  any  member  of 
the  conuuittee,  but  it  is  thought  expedition  might  be  secured  if  we 
adopt  that  plan. 

Mr.  Hines.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  pro- 
pose to  devote  the  brief  time  allotted  to  me  this  morning  to  a  discus- 
sion of  the  judicial  review  that  is  practicable  and  proper  in  the  event 
any  rate-making  power  is  conferred  upon  any  tribunal.  The  exercise 
of  a  rate-making  power  by  any  tribtmal  will  involve  two  steps..  The 
first  is  essentially  judicial  and  is  the  decision  whether  or  not  the  rate 
or  I'ate  adjustment  complained  of  is  unjust  or  unjustly  discriminatory. 
A  decision  as  to  whether  an  existing  condition  is  reasonable  or  unrea- 
sonable is  in  its  nature  judicial  and  has  been  so  recognized  by  all  the 
courts. 

The  second  step  in  this  exercise  of  the  rate-making  power  is,  when 
the  existing  rate  or  adjustment  has  been  found  unreasonable,  the  fixing 
of  a  rate  for  the  future.  The  Federal  cotirts  have  gone  no  further  in 
clearing  up  the  law  on  that  point  than  to  hold  that  that  is  a  legislative 
and  not  a  judicial  act.  The  Federal  courts  have  not  thrown  any  light 
on  how  far  the  courts  can  consider  on  review  the  reasonableness  of  a 
legislative  act.  Of  course  ditticulties  in  the  way  of  an  adequate  review 
of  that  (luestion  are  obvious,  and,  I  think,  have  been  frequently  sug- 
gested to  the  connnittee. 

Now,  what  the  Federal  courts  Avill  hold  as  to  the  extent  of  that 
review  is  of  course  a  matter  of  speculation,  and  I  do  not  find  in  the  Fed- 
eral decisions  anything  that  affords  a  satisfactory  basis  for  a  reasonable 
prophecy  on  that  point.  I  wish  to  suggest  this  idea,  however,  for  the 
consideration  of  the  committee.  There  are  un(U)ul)tedly  instances  in 
which  courts  do  pass  on  the  reasonal)leness  of  legislative  acts.  A 
familiar  illustration  of  that  is  when  a  couil  considers  the  reasonable- 
ness of  an  ordinance  of  a  city  coiuK-il.  The  doctrine  on  that  point 
seems  to  be  that  whei-e  the  legislature  has  expressly  authoi'ized  the 
municipality  to  do  l)y  ordinance  a  specific  thing,  and   the  city  council 
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does  ordain  that  .specitic  thing,  the  courts  can  not  review  the  reason- 
ableness of  tliat  thing,  because  it  is  the  legislature  itself  that  has  deter- 
mined that  that  thing  is  reasonable  in  authorizing  the  municipality  to 
do  it. 

But  when  the  legislature  delegates  in  general  terms  a  power  to  a 
municipality  not  to  do  a  specific  thing  but  to  do  generally  things  in  the 
discretion  of  the  council,  then  the  courts  do  consider  the  reasonable- 
ness of  the  ordinances  that  are  passed.  I  had  a  cop\"  made  of  section 
328  of  Dillon's  Municipal  Corporation,  fourth  edition,  and  the  latter 
part  of  that  section  reads  as  follows: 

What  the  legislature  distinctly  says  may  be  done  can  not  be  set  aside  by  the  courts 
because  they  may  deem  it  to  be  unreasonable  or  against  sound  policy.  But  where 
the  power  to  legislate  on  a  given  subject  is  conferred,  and  the  mode  of  its  exercise  is 
not  prescribed,  then  the  ordinance  passed  in  pursuance  thereof  must  be  a  reasonable 
exercise  of  the  power  or  it  will  be  pronounced  invalid. 

That  is  on  the  city  council.  I  simply  suggest  that  as  an  analog}^ 
that  ma}'  be  of  some  assistance  to  the  conmiittee,  and  it  does  show 
that  in  some  instances  courts  do  undertake  to  consider  the  reasonable- 
ness of  legislative  action  b}-  a  subordinate  tril)unal,  although  they  do 
not  undertake  to  consider  the  reasonableness  of  legislative  action  by 
the  supreme  legislative  bod}'  itself. 

Now,  it  is  mere  speculation  to  say  to  what  extent,  if  at  all,  the 
courts  of  the  United  States  would  apply  that  rule  to  the  judicial  review 
of  the  reasona))leness  of  an  act  of  a  commission  in  fixing  a  rate  for  the 
future.  But  1  suggest  that  analogy  for  what  it  is  worth  in  view  of 
the  fact  that  there  is  so  much  uncertainty  as  to  what  the  court  could 
or  would  do  in  that  direction.  I  suggest  that  in  the  event  an}^  rate- 
making  power  is  conferred,  certainly  the  courts  ought  to  be  given 
expressl,y  the  power  to  review  that  part  of  the  proceeding  which  is 
essentially  judicial  and  concerning  which  the  courts  can  undoubtedly 
exercise  a  power  of  review,  and  that  is  to  review  the  decisions  of  the 
rate-making  tribunal  upon  the  preliminary  question  whether  the  rate 
or  adjustment  complained  of  is  reasonable  or  unreasonable. 

That  is  a  jurisdictional  question  and  can  properly  be  submitted  to  the 
court  for  consideration,  and  undoul)tedly  ought  to  be  so  submitted  in 
view  of  the  grave  doubt  as  to  the  extent  to  which  the  courts  would 
feel  authorized  to  exercise  a  power  of  judicial  review  as  to  the  reason- 
ableness of  a  rate  hxed  for  the  futui'e. 

There  is  a  practical  question  involved  here.  All  the  gentlemen  of 
the  committee  doubtless  fully  appreciate  that  the  courts  are  extremely 
reluctant  to  interfere  with  the  findings  of  tribunals  on  questions  of 
fact.  Whether  an  existing  rate  is  unreasonable  or  whether  a  rate  is 
reasonable  for  the  future  is  unquestionably  a  question  of  fact.  Courts 
do  not  overturn  the  findings  of  juries  on  questions  of  fact  except  in 
cases  of  gross  palpaljle  mistake  on  the  part  of  the  jury. 

Courts  of  equity,  when  matters  have  been  referred  to  a  referee  for 
investigation  and  report  on  the  facts,  do  not  overturn  those  findings 
without  the  clearest  evidence  of  mistake.  If  the  Congress  shall  declare 
that  any  tribunal  is  a  proper  tribunal  to  decide  whether  an  existing 
railroad  rate  is  unreasonable  and  what  shall  be  the  reasonable  rate  for 
the  future,  thereby  showing  the  confidence  of  Congress  in  the  ability 
of  that  tribunal  to  pass  correctly  on  that  delegated  question  of  fact, 
clearh'  the  courts  by  analogy  to  those  principles  that  I  have  referred 
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to  as  obtaiiiino-  in  regard  to  rominoii  law  in  (M|uity  courts,  and  in  def- 
erence to  the  views  of  C(Hig-ress,  will  not  attempt  to  interfere  with  the 
decisions  of  that  trit)unal  unless  such  decisions  are  clearly,  and  I  might 
say  palpably,  incorrect. 

Some  of  the  (juestions  involved  are  of  the  most  complicated  charac- 
ter, and  the  courts  always  are  reluctant  to  take  upon  themselves  the 
heavy  burden  of  going'  through  a  vast  mass  of  detail  for  the  purpose 
of  tinding  that  a  tribunal  specially  selected  for  deciding  the  facts  has 
decided  those  facts  improperly.  So  that  there  is  a  practical  difficulty 
in  the  way  of  any  judicial  review  that  may  be  adopted,  and  the  prob- 
ability is  that  every  doul)t  will  be  resolved  in  favor  of  the  finding  of 
the  tribunal  primarily  authorized  and  required  to  make  a  tinding. 
The  necessity  fora  judicial  review  of  any  rate  made  by  any  rate-making 
tribunal  has,  I  think,  been  recognized  throughout  all  the  discussion 
that  has  taken  place  on  the  question. 

Nobody  has  suggested  that  any  commission  ought  to  make  rates 
which  could  not  be  judicially  reviewed.  That  being  true,  it  would 
seem  necessarily  to  follow  that  in  view  of  the  doubts  concerning  any 
judicial  review  that  can  ))e  provided  Congress  ought  to  make  it  just  as 
full  as  possible,  and  when  it  has  done  that,  even  then  every  doubt  is 
going  to  be  resolved  in  favor  of  the  rate-making  tribunal.  To  make 
it  as  full  as  possible  it  seems  to  me  it  is  absolutely  necessary  to  pro- 
vide that  the  court  shall  review  the  jurisdictional  question  whether* 
the  rate  complained  of  is  reasonable  or  unreasonable,  for  that  is  the 
only  essentially  judicial  question  in  the  proceeding.  It  is  absolutely 
certain  that  the  court  can  review,  although  even  then  it  will  resolve 
every  doubt  in  favor  of  the  tinding  of  the  lower  tribunal. 

The  remaining  question  to  be  considered  is  as  to  whether  it  shall  be 
considered  before  or  after  the  execution" of  the  tinding  of  the  tribunal. 
It  would  seem  at  first  blush  that  to  state  that  question  was  to  answer 
it;  that  in  a  country  where  due  process  of  law  is  the  corner  stone  of 
the  government,  it  would  not  be  necessary  to  ask  the  question  whether 
the  decision  shall  be  put  into  effect  before  or  after  a  judicial  consider- 
ation of  it.  But  it  has  been  urg'ently  insisted  that  the  decision  of  this 
rate-making  tribunal  should  go  into  efl'ect  at  once  and  let  the  judicial 
review  take  place  afterwards.  In  its  essence  that  is  obnoxious  to  the 
principles  of  the  government  that  seeks  to  accomplish  due  process  of 
law.  It  is  particularly  obnoxious  in  this  case  because,  as  1  pointed  out 
3'esterday,  the  pi'esent  Commission,  or  any  tribunal  that  is  likely  to 
be  given  the  rate-making  power,  is  so  constituted  and  has  such  duties 
imposed  on  it  that  it  is  essentially  a  nonjudicial  tribunal  and  exercises 
functions  which  make  it  almost  impossible  to  assume  a  judicial  attitude. 
Without  eruunerating  those  functions  in  detail,  it  is  sufficient  to  say 
again  that  the  Commission  acts  as  detective,  prosecutor,  plaintiff,  attor- 
ney for  the  plaintiff,  and  is  thi'oughout  regarded  as  the  champion  of 
the  shippers. 

Now.  to  say  that  a  commission  so  constituted  shall  determine  the 
])i-eliminarv  question,  which  is  essentially  judicial,  that  a  rate  com- 
l)laincd  of  is  unreasonable,  and  upon  that  determination  shall  take  the 
power  to  fix  a  rate  for  that  service  out  of  the  hands  of  the  railroad 
comj)any  and  substitute  therefor  a  rate  made  by  the  connnission 
itself,  and  that  that  determination  shall  be  put  into  execution  before 
there  is  any  opportunity  for  any  real  court  to  give  a  judicial  considera- 
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tion  to  those  questions,  it  seems  to  me  is  utterly  inconsistent  with 
everything"  that  is  fair  and  just  in  a  free  government. 

Moreover,  it  is  not  merely  the  direct  loss  which  the  railroad  com- 
pany would  suffer  pending  a  judicial  consideration  of  the  question. 
Other  rates  would  be  involved  which  are  not  directly  affected  by  the 
order,  and  there  would  be  direct  losses  to  them.  And  in  addition  to 
that,  pending  this  judicial  review,  commercial  conditions  would  adjust 
themselves  to  the  new  rate  put  into  effect,  and  after  that  judicial  review 
had  taken  place  it  might  be  impossible,  even  though  the  courts  decided 
that  the  Commission  was  wrong  throughout,  for  the  railroads  as  a  prac- 
tical matter  to  restore  the  status  that  existed  before  the  Commission 
decided  that  that  old  rate  was  unreasonable,  and  thereupon  took  the 
rate-making  power  out  of  the  hands  of  the  railroad  company.  And 
this  is  a  matter  which  is  not  only  of  vital  importance  to  the  railroads, 
but  it  is  of  vital  importance  to  communities. 

If  the  relative  commercial  importance  of  communities  is  to  be  fixed 
by  the  orders  of  this  Commission,  the}'  are  vitalh"  interested  in  having 
the  matter  judicially  determined  before  a  decree  is  put  into  effect  which 
may  for  all  time  affect  their  relative  commercial  status,  no  matter 
what  the  court  may  afterwards  decide  upon  it.  The  time  for  the  judi- 
cial review  is  when  that  judicial  review  will  be  undoubtedly  effective, 
and  the  time  for  due  process  of  law  is  before  and  not  after  execution. 
The  latest  expression  on  the  part  of  any  conmiercial  body  that  has 
come  to  my  attention  on  this  question  is  the  expression  of  the  National 
Board  of  Trade  which  was  given  in  this  city  a  day  or  two  ago  after  a 
full  discussion  of  both  sides,  and  that  board  then  adopted  a  resolution 
that  the  rates  made  by  the  Commission  ought  not  to  go  into  effect 
until  after  a  judicial  review. 

Those  are  the  only  two  points  that  1  will  undertake  to  cover,  in 
view  of  the  brief  time  that  1  have.  I  feel  that  1  have  already  tres- 
passed too  long  on  the  time  of  the  committee  and  trespassed  too  much 
on  the  time  of  other  gentlemen  who  desire  to  be  heard. 

Mr.  TowNSEND.  I  would  like  to  ask  you  one  question.  I  do  not 
know  what  you  said  before  I  came  in,  but  3'ou  claim  that  if  a  review 
is  to  be  had  by  the  court  of  the  rate  it  should  also  have  power  to 
determine  the  reasonableness  of  a  rate  as  found  by  the  Commission. 
Have  you  thought  anything  about  the  question  as  to  whether  the 
court,  if  one  is  established,  should  have  the  power  to  determine  a  rate 
other  than  that  fixed  by  the  Commission  or  that  stated  in  the  tariff 
schedule  of  the  road  ? 

Mr.  HiNES.  I  believe  that  question  is  probably  disposed  of  b}^  the 
decision  of  the  Supreme  Court  in  the  maximum  rate  case,  where  they 
held  that  fixing  a  rate  for  the  future  was  a  legislative  function.  Now, 
an}'  modified  rate  which  the  court  would  fix  for  the  future  would  be 
fixed  by  the  exercise  of  a  judicial  function,  and  I  am  afraid  that  the 
court  would  hold  that  a  court  could  not  exercise  that  power. 

Mr.  Mann.  On  the  question  of  the  review  of  the  action  of  the  Com- 
mission by  the  court,  suppose  we  enact  a  law  providing  a  method  of 
review  as  set  out  in  the  law,  is  it  your  judgment  that  the  companies 
affected  would  be  obliged  to  follow  that  method  or  would  they  have 
the  right  to  file  the  ordinary  bill  in  equity  asking  for  an  injunction  on 
the  ground  that  the  rates  complained  of  were  in  violation  of  the  Con- 
stitution of  the  United  States  f 
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Mr.  HiNES.  I  have  not  given  that  question  mature  consideration, 
because  it  has  not  before  been  presented  to  me.  My  otfhand  sugg-estion 
is  that  the  courts  would  l)e  inclined  to  say  that  the  provision  for  review 
in  the  law  was  conclusive. 

Mr.  Richardson.  Has  not  the  Supreme  Court  of  the  United 
States,  in  reference  to  where  such  commissions  placed  a  rate  too  hig-h 
or  so  high  that  there  was  not  a  fair  profit  on  the  property  of  the  rail- 
road or  its  investments,  and  so  forth — the  equipment,  and  so  forth — 
invariably  hehl  where  such  a  rate  as  that  was  fixed  that  it  was  confis- 
catory and  that  they  would  set  it  aside  ( 

Mr.  lIiNES.  The  only  cases  that  have  arisen  that  the  Supreme  Court 
has  ]^assed  upon  are  cases  where  the  rates  fixed  l)v  the  State  commission 
did  not  yield  enough  to  pay  operating  expenses. 

Mr.  Richardson.  Well? 

Mr.  HiNES.  Now%  how  far  the  court  would  go  in  determining  what 
margin  of  profit  would  be  allowed  is  of  course  speculative.  The}'  say 
that  a  fair  margin  of  profit  ought  to  be  allowed. 

Ml".  Richardson.  Did  not  the  court  in  doing  that  exercise  its  judg- 
ment as  to  whether  the  rate  was  reasonable  or  unreasonable? 

Mr.  HiNES.  It  did  to  that  extent. 

Mr.  Richardson.  Yes. 

Mr.  HiNES.  As  to  whether  it  was  so  unreasonable  as  to  confiscate 
the  company's  profit. 

.  Mr.  Wanger.  I  understood  you  to  say  yesterday,  that  where  the 
Commission  found  a  certain  rate  to  be  unjust  and  unreasonable,  and 
enjoined  the  railway  company  to  desist  from  charging  that  particular 
rate,  and  also  suggested  what  the  just  and  reasonable  rate  ought  to  be, 
that  if  the  carrier  reduced  the  rate  from  what  it  was  charging,  but  did 
not  get  down  to  the  rate  suggested  l)v  the  Commission,  the  Conmiis- 
sion  might  go  into  the  circuit  court  and  ask  for  an  injunction  to 
restrain  the  company  from  collecting  the  new  rate  which  it  had  fixed. 
Did  1  understand  you  correctly  'i 

Mr.  HiNES.  Yes,  sir;  that  was  my  statement  of  the  law. 

Mr.  Wanger.  Under  what  section  of  the  act  is  that  power  conferred  ? 

Mr.  HiNES.  Under  the  Elkins  law  the  Commission  has  the  power  to 
request  the  district  attorney  to  bring  a  suit  in  the  circuit  court  in  the 
first  instance  to  enjoin  any  form  of  discrimination,  not  merely  a  dis- 
crimination by  giving  a  secret  rebate,  but  a  discrimination  between 
tariff  rates.  That  was  decided  by  the  Supreme  Court  in  March  or 
April,  1903,  in  the  case  of  the  Missouri  Pacific  Railroad  Company 
against  the  Commission. 

Now,  an}'  injustice  in  rates  can  undoubtedly  be  established  on  a 
relative  basis.  That  is,  if  the  adjustment  is  unjust,  it  can  be  estab- 
lished as  an  unjust  discrimination  between  that  commodity  and 
some  other  connnodity  or  between  that  locality  and  some  other  locality. 
Therefore,  in  my  opinion,  in  any  such  case  the  Commission  can  exer- 
cise the  power  which  is  given  ])v  the  Elkins  law  to  go  direct  into  court 
and  seek  to  enjoin  the  continuance  of  that  discrimination. 

In  addition  to  that,  in  any  case  where  the  Connnlssion  has  had  a 
hearing  and  has  decided  that  an  existing  rate  is  unr(>asonal)le,  and  has 
ordered  its  discontinuance,  and  the  earlier  has  reduced  the  rate,  but 
not  to  the  point  which  the  Commission  has  fixed,  then  as  the  Commis- 
sion has  already  all  the  facts,  it  could  have  a  summary  hearing,  and  in 
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ten,  twenty,  or  thirty  days  it  could  make  a  new  order  and  institute 
proceedings  on  that,  and  follow  precisely  the  procedure  outlined  in 
the  old  bill  with  practicall}-  no  delay,  and  secure  the  discontinuance  of 
the  new  rate. 

Mr.  Stevens.  I  do  not  know  whether  the  question  was  asked  ])efore 
I  came  in  on  the  (piestion  of  the  power  of  the  court  tolix  a  rate  for  the 
future.  Supposing-  that  a  bill  something-  like  one  of  these  pending 
before  the  committee  was  passed  and  a  rate  of  12  cents  a  hundred  wa& 
in  existence  between  two  points  and  complaint  was  made  of  that  rate 
by  the  shipper  and  reparation  was  demanded  for  unjust  charges  and  a 
hearing  was  had  and  a  rate  of  8  cents  was  fixed  b^v  the  Commission 
and  an  order  for  reparation  made.  Then  suppose  the  railroad,  feeling 
itself  aggrieved,  took  proceedings  for  review  before  the  I'ourt,  ana 
the  court  adjudged  that  8  cents  was  too  low  and  that  10  cents  a  hun- 
dred was  a  just  and  reasonable  rate,  and  made  an  order  for  its  estab- 
lishment, would  the  court,  in  that  same  proceeding,  if  the  petition  of 
complaint  was  broad  enough,  also  give  an  injunction  against  the  con- 
tinuance of  any  rate  over  and  above  10  cents? 

Mr.  HiXES.  I  am  afraid  that  the  decision  of  the  Supreme  Court  in 
the  Maximum  Rate  case  would  be  in  the  way  and  it  would  result  that 
fixing  the  rate  at  10  cents  for  the  future  would  be  decided  to  be  a  leg- 
islative function  which  the  court  would  not  exercise. 

Mr.  Stevens,  The  court  of  review  held  that  10  cents  was  a  just  and 
reasonable  rate,  as  shown  by  that  litigation  in  that  case. 

Now,  would  not  the  court,  if  the  papers  and  proof  authorized  it,^ 
issue  a  mandatory  process  against  charging  more  than  a  reasonable 
rate  ? 

Mr,  HiNES.  It  might  issue  a  general  injunction  against  anyone 
charging  more  than  a  reasonable  rate. 

Mr.  Stevens.  If  it  found  10  cents  was  a  reasonable  rate  and  ordered 
reparation  on  that  basis,  would  not  that  fix  lo  cents  as  the  resonable 
rate  ? 

Mr,  HiNES.  I  am  afraid  it  would  not.  I  am  afraid  that  point  was 
pretty  prominently  involved  in  the  Maximum  Rate  case,  and  that  could 
not  be  done  by  a  court. 

Mr.  Mann.  That  is,  that  the  court  would  not  say  that  a  rate  to-da}- 
of  10  cents  would  necessarily  be  a  reasonable  rate  to-morrow? 

Mr.  HiNES.  I  think  that  is  practically  decided  in  the  maximum-rate 
case. 

jVIr.  Stevens.  It  would  hold  that  10  cents  was  a  reasonable  rate 
between  those  parties  in  those  circumstances? 

Mr.  Mann.  That  is.  after  to-day  ? 

Mr.  Stevens.  Yes,  sir;  that  is  shown  in  the  occasion  for  which  this 
legislation  arises,  of  course.  But  this  is  a  continuing  rate  and  it 
includes  a  continuing  wrong,  and  can  not  the  court  guard  against  a 
continuance  of  that  wrong,  and  prevent  a  multiplicity  of  actions  by  an 
injunction  against  that  wrong? 

Mr.  HiNES.  If  it  does  that,  it  seems  to  me  that  it  is  making  a  rate 
for  the  future. 

Mr.  Stevens.  It  does  not  make  a  rate  for  the  future:  it  enjoins 
against  a  wrong  that  has  existed. 

Mr.  HiNES,  If  it  enjoins  against  the  charging  of  more  than  10  cents, 
it  seems  to  me  that  is  fixing  10  cents  as  the  maximum  rate  for  the  future. 

Mr.  Mann.  Do  j^ou  think  there  is  any  doubt  about  our  power — the 
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leoislutive  power  to  s;iy  that  ulicii  tlii>  court  uscerta'ms  thul  10  cents 
is  a  reasonable  rate  to-day,  that  rate  shall  be  a  reasonable  rate  for  a 
certain  time  in  the  future,  and  to  direct  the  court  to  tix  it;! 

Mr.  HiNKs.  That  is  a  new  aspect  of  tlie  matter  that  has  not  been 
presented  to  the  Supreme  Court.  It  seems  to  me  that  there  is  a  rea- 
sonable basis  for  a  distinction  there;  that  it  is  in  the  power  of  the  leg-- 
islature  to  declare  that  a  rate  that  is  reasonable  to-day  shall  not  be 
exceeded  for  a  specific  length  of  time,  and  that  the  leg-islative  act  there 
would  hv  by  virtue  of  an  act  of  Congress  and  not  necessarily  by  virtue 
of  a  decision  of  th(^  court.  I  thiid<  there  is  room  for  a  distinction 
there.  I  ha\('  not  had  opportunity  to  think  that  over.  })ut  I  do  not 
think  that  (juestion  is  foreclosed  by  the  maxinuun-rate  case. 

Mr.  T()WNsf:xi).  You  and  jMr.  Spencer  both  ha\«>  claimed,  as  I  untler- 
stand  you,  that  if  the  raih'oads  sustain  a  loss  during  the  lean  3'ears,  or 
during-  depressed  years,  they  would  have  a  right  to  recoup  damages 
for  that  loss,  or  to  recover  that  loss  bv  extra  charges  thereafter  or 
during  prosperous  years.     Am  L  correct  about  that^ 

Mr.  HiNKs.  I  do  not  claim  that  the  railroad  company  has  an  a})so- 
lute  right  of  that  sort,  and  it  certalidy  has  no  right  to  prepare  for  lean 
years  by  charging  unreasonably  high  rates  in  prosperous  years.  But 
I  say  that  the  fact  that  a  railroad  company  makes  a  reasonably  large 
or  consideral)le  return  on  its  investment  in  prosperous  years  is  no  rea- 
son why  its  return  for  those  years  should  be  reduced,  provided  its  rates 
are  reasonable  and  not  extortionate,  and  there  is  a  very  strong,  practi- 
cal reason  for  that,  which  arises  out  of  common  justice,  that  a  railroad 
company  which  has  to  take  all  the  risks  for  lean  years  shoidd  be 
allowed  to  make  as  large  profits  in  the  prosperous  years  as  can  be  done 
by  charging  just  rates. 

Mr.  TowxsEXD.  On  what  are  you  going  to  tigure  the  i)rotits — on  the 
actual  capitalization  of  the  road  ^ 

Mr.  iliXEs.  The  Supreme  Court  of  the  United  States  has  held  that 
the  actual  pres(Mit  fair  value  of  a  property  is  the  })asis  for  a  considera- 
tion of  these  questions. 

Mr.  TowxsEXD.  In  the  case  of  the  Southern  Railway  Company,  that 
was  mentioned  by  Mr.  Spencer,  that  system  is  composed  of  a  number 
of  roads  that  were  bankrupt,  which  were  absorbed  by  this  system  when 
they  w'ere  in  a  liankrupt  condition,  resulting  from  the  depressed  condi- 
tions of  trade  during  the  lean  years,  as  we  call  them.  Now.  do  you 
maintain  that  the  i)eople  should  allow  the  Southern  Railroad  system 
to  recover  its  losses  based  on  the  original  (■a])it!dization  of  those  bank- 
rupt companies^ 

Mr.  HiXKs.  I  do  not  know  anythingal)out  the  facts  ot' (hat  [)articidar 
case,  but  I  do  not  maintain  that  rates  must  l)e  high  enough  to  payaprotit 
necessarily  on  the  original  capitalization.  The  Sui)reme  Court  has 
held  that  that  is  a  question  that  is  entitUnl  to  fair  consideration  under 
the  facts  of  each  case. 

Ml'.  TowxsKXD.  This  loss  that  was  sustained  by  the  railroads  during 
these  years  was  not  the  only  loss  that  was  sustainetl.  Ihe  p(H)ple  gen- 
eralh'  who  patronized  the  railroads  sustained  losses  during  those  same 
years  ( 

Mr.  IIiNKs.  Yes,  sir:  but  the  [XMiph^  get  the  chance  to  mal<e  that 
U])  in  the  prosperous  years,  and  my  contention  is  that  the  i-ailroad^*- 
ought  to  have,  within  fair  limitations,  the  same  chance. 

I  c  L— 05 14 
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Mr.  TowNSEND.  They  would  not  have  a  ehance  to  make  that  up 
from  the  railroads  if  the  raih-oads  were  to  increase  their  rates  for 
transportation '. 

Mr.  HiNES.  I  do  not  think  that  follows.  If  you  will  allow  me  to 
give  an  illustration  I  would  like  to  do  so.  Take  the  production  of 
iron.  The  rate  on  iron  moves  up  or  down  with  some  relation  to  the 
price  of  iron.  During  the  depression  in  the  iron  business,  about  18^5, 
1896,  and  18H7.  the  rate  on  pig  iron  from  Birmingham,  Ala.,  to  Louis- 
ville. Kv..  which  is  the  base  rate,  was  reduced  to  $2  a  ton,  which  was 
the  lowest  rate  in  its  history.  The  iron  1)usiness  beg'an  to  improve  by 
leaps  and  bounds,  I  think,  about  1899.  That  rate  was  then  raised  to 
$2.50,  which  was  the  standard  rate.  Then  iron  went  up  to  a  phenome- 
nal price,  and  the  ironmasters  were  making  tremendous  profits.  Every 
steel  rail  that  the  railroad  companies  were  buying  was  costing  a  great 
deal  more  than  it  was  in  the  previous  years,  and  all  sorts  of  materials 
into  which  iron  entered  were  costing  the  railroads  more. 

They  the?i  raised  the  rate  from  Birmingham,  Ala.,  to  Louisville, 
Ky.,  to  ^3.  That  did  not  prevent  the  ironmasters  from  making  an 
enormous  pro  tit.  That  gave  the  railroads  a  slight  share  in  the  great 
prosperity.  As  soon  as  the  iron  business  began  to  get  slack  again  and 
iron  went  down,  that  rate  went  down  to  S2.5()  a  ton,  which  is  the  stand- 
ard basis,  and  if  an^^  severe  depression  should  come  it  would  probably 
fall  to  %'1\  and  if  the  railroads  increase  rates  to  a  reasona])le  degree  in 
times  of  unusual  prosperity,  such  an  increase  does  not  absorb  any  great 
part  of  the  profit  the  people  make  in  those  times.  It  is  simply  shar- 
ing, in  a  very  modest  manner,  in  the  proiits  the  people  make  in  those 
prosperous  times. 

Mr.  Richardson.  It  seems  to  me,  and  it  struck  me  more  forcibly 
than  any  other  part  of  your  statement,  from  the  answer  you  made  to 
Mr.  ManiTs  question  asked  a  few  moments  ago.  and  I  want  to  under- 
stand you  fully  on  that  subject  if  I  can.  Your  answer  to  that  question 
involved  this  idea,  that  the  Maximum  Rate  case  tended  to  show  that  the 
Supreme  Couit  would  not  fix  a  rate  for  the  future,  but  that  the 
hypothesis  which  Mr.  Mann  made  presented  a  new  view,  and  a  doubt- 
ful one,  and  he  thought  possi!)lv  it  might  get  rid  of  that  view  of  the 
Supreme  Court  for  lixing  a  rate  for  the  future.  Give  me,  if  you 
please,  as  far  as  you  can — and  I  know  you  can  do  it  f ullj",  on  this  luat- 
ter  of  the  hypothesis  presented  by  Mr.  Mann,  and  the  view  of  the 
Supreme  Court  heretofore  as  to  iixing  a  maximum  rate — or  rather  a 
rate  for  the  future. 

Mr.  Hikes.  I  have  not  had  occasion  to  consider  that  point  until  the 
suggestion  was  made  this  morning,  but  the  distinction,  it  strikes  me, 
is  this.  If  an  act  is  passed  which  says  in  general  terms  that  the  court- 
shall  fix  what  it  terms  a  reasonable  rate  for  transportation  b}^  rail, 
then  the  Maximum  Rate  case  comes  in  and  says  that  fixing  that  rate  for 
the  future  is  a  legislative  function  which  it  can  not  exercise. 

Mr.  RiCfiARDSOX.  If  Congress  should  pass  an  act  saying  that  what- 
ever rate  the  revising  court  fixed  should  be  the  rate  and  stand  as  the 
rate,  that,  you  think,  would  get  rid  of  the  difficulty  of  the  court  acting- 
in  a  legislative  capacity? 

]Mr.  Hines.  Yes,  sir;  I  think  that.  The  Maximum  Rate  case  estab- 
lishes the  fact  that  the  determination  of  Avhat  is  a  reasonable  rate  to-day 
is  a  judicial  question. 
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Mr.  Richardson.  Would  not  that  encounter  thi.s  ()l)jectiou,  that 
whatever  could  not  be  done  directh'  could  not  be  done  indirectly^ 

Mr.  HiNKS.  That  is  an  entirely  different  question,  I  think,  Judge 
Richardson.  The  dirterenee  impresses  me  in  this  way.  It  seems  to 
me  that  it  is  entirely  competent  for  Congress  to  declare,  subject,  of 
course,  to  the  limitation  that  it  should  not  result  in  confiscation  of 
pro])ert3%  but  only  subject  to  that  limitation,  that  the  existing  rates 
in  this  country  to-day  shall  not  be  exceeded  for  twelve  months.  That 
would  be  a  legislative  act.  Xow,  it  seems  to  me.  if  Congress  can  do 
that,  it  can  say  that  the  existing  reasonable  rates  in  force  to-dav  shall 
not  be  exceeded  for  twelve  months,  and  leave  it  to  the  courts. to  deter- 
mine the  essentially  judicial  (luestioii.  what  is  the  existing  reasonable 
rate  to-da3^ 

Mr.  Adamson.  TIkmi  if  Congress  enacts  that  a  rate  adjudged  by  a 
coui-t  to  be  a  reasonal)le  rate  shall  remain  the  rate,  it  will  not  be  obnox- 
ious to  the  theory  that  it  is  vesting  the  one  tribunal  with  the  double 
authority,  legislative  and  judicial^ 

Mr.  HiNES.  Offhand,  that  is  my  opinion.  As  I  say,  I  never  had 
occasion  to  consider  that  question  until  this  inoi-ning,  but  it  seems  to 
me  that  makes  a  distinction. 

The  following  was  submitted  for  the  record  by  Mi'.  Adamson  Jan- 
uary 10.  1905: 

Xeu'  Yiii:k,  X.  Y.,  Jnnvanj  16,  1905. 
Hon.  W.  C".  Adamsox, 

Member  of  Congress,  Washington,  D.  C. 

My  Dear  Sir:  Referring  to  my  conversation  with  }-on  on  Saturday  last,  at  wliich 
time  you  furnished  me  copy  of  the  "Hearing  V^efore  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives  on  January  9  and  10,  1905,"  I 
note  with  particular  interest  the  testimony  in  regard  to  the  peach  shipments  from 
Georgia. 

A  large  majority  of  the  peaches  forwarded  from  the  Southern  States  originate  on 
the  lines  of  tile  Central  of  Georgia  Railway,  and  during  my  connection  with  that 
company,  as  vice  president  and  president  from  the  latter  part  of  1896  to  the  last 
month  of  1903,  nothing  was  left  undone  by  myself  or  other  officials  of  the  company 
to  foster  and  encourage  the  peach  industry  in  Georgia  and  Alabama. 

The  peaches  shipped  from  that  section  and  the  orchards  containing  millions  of 
trees  that  were  planted  along  the  lines  of  that  railway  will  bear  testimony  as  to  what 
was  accomplished  during  that  period. 

The  difficulties  encountered  in  shipping  the  crop  of  1896  was  detailed  to  me  by 
the  o))erating  officials,  and  it  was  decided  after  an  exhaustive  study  of  the  situation, 
at  which  time  the  views  and  suggestions  of  the  principal  growers  were  obtained,  that 
it  was  to  their  interest  as  well  as  from  the  railway  standpoint  that  an  agreement 
should  be  made  with  a  company  who  would  guarantee  the  furnishing  of  the  proper 
cars,  including  labor  and  ice,  and  see  that  each  and  every  car  was  projjerly  attended 
to,  not  only  at  the  originating  point,  but  at  certain  intermediate  stations  up  to  its 
point  of  destination. 

The  Armour  Car  Lines  were  selected,  and  at  all  times  performed  their  part  of  the 
agreement  with  satisfaction. 

T:)uring  qertain  vears,  owing  to  shipments  exceeding  the  estimates,  they  were 
obliged  to  transport  ice  from  points  in  Illinois  and  Indiana:  again,  ice  was  brought 
fnjin  the  coast  of  Maine  by  vessels  to  Savannah  and  thence  by  rail  to  the  jieach- 
shipping  stations.  One  year,  after  careful  [)reparations  were  made  to  handle  the 
crop,  owing  to  climatic  conditions  there  was  not  a  car  of  peaches  forwarded. 

From  my  knowledge  of  tlie  situation  I  can  positively  state,  first,  a  bulletin  was 
l)0sted  each  morning  by  the  railroad  c<^mpany,  stating  the  mnnber  of  cars  forwarded 
the  day  V)efore,  and  their  destination,  so  that  each  shipper  would  know  the  exact 
situation. 

Second  The  Armour  Car  I>ine  people,  or  Armour  &  f'o.,  did  not  purchase  any  of 
the  peaches,  and  weie  in  no  manner  interested  in  the  jiurchase  and  sale  of  same. 

Third.  They  had  ncLVoice  in  the  di.striljution  or  allotment  of  the  cars  that  was 
within  the  province  orthe  railway  company  through  its  authorized  agents. 
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Fourtli.  The  tariff  scliedules  for  refrigeration,  which  included  all  cost  for  that 
service,  covering  the  icing  of  the  car  for  the  purpose  of  cooling  same  before  placing 
the  fruit  in  it  and  all  icing  and  care  of  cars  at  all  intermediate  stations  to  its  terminal 
point,  was  placed  on  the  waybill  by  the  originating  line,  and  settlement  made 
with  them  to  the  Armour  Car  Line,  not  by  the  terminal  line,  as  indicated  in  the 
testimony. 

Having  familiarized  myself  with  the  cost  of  refrigeration  by  the  Armour  Car  Line, 
I  have  no  hesitation  in  saying  that  in  my  opinion  the  same  is  fair  and  reasonable,  as 
well  as  the  charges  made  by  the  railway  for  transportation.  The  cantelonpe  and 
plum  shipments  are  included  with  the  peaches. 

The  movement  of  the  peach  crop  is  a  transportation  ^problem  peculiar  to  itself. 
It  occupies  the  si)ace  of  time  from  a  month  to  six  weeks'  duration.  In  my  judgment, 
the  enactment  of  any  legislation  effecting  the  present  arrangements  that  the  railways 
are  able  to  make  with  the  car  line  would  result  in  the  latter  withdrawing  fnjm  that 
service.  They  can  not  afford  to  decrease  the  cost  of  refrigeration  and  give  satiiifactory 
service. 

The  railways  are  unable  to  own  and  furnish  the  special  equipment  to  handle  the 
crop  within  the  limited  time.  Consequently  to  curtail  the  existing  satisfactory 
arrangements  or  detract  from  it  in  any  manner  would  prove  an  injustice  and  financial 
loss  to  the  southern  pro(hu'er  of  fruits  and  stop  the  rapid  progress  now  being  made. 

The  interest  I  feel  in  the  success  of  that  industry  owing  to  my  past  connection 
with  it,  and  the  kind  treatment  accorded  me  at  all  times  by  the  producers,  is  my 
excuse  for  inditing  this  appeal  to  you. 

Thanking  you  for  the  opportunity,  I  remain,  dear  sir,  yours,  very  truly, 

John  M.  Eg  ax. 

STATEMENT  OF  H.  L.  BOND,  JR.,  ESQ. 

Mr.  Chuiniian  and  oentlciiieii,  as  I  labyr  iiiider  the  disability  of 
being-  a  railroad  attorney,  perhaps  I  oaoht  to  say  that  I  do  not  repre- 
sent more  than  one  railroad,  and  possibly  in  some  mattei's  do  not 
reflect  the  oi)inion  of  other  railroad  counsel.  Possibl}'  the  committee 
will  hear  me  on  the  tiieory  that  1  have  never  been  in  the  legislature  or 
held  any  public  ottice,  and  therefore,  under  Judge  Crump's  definition, 
am  one  of  those  entitled  to  speak  on  these  matters  — at  least  in  Virginia. 
[Laughter.] 

Now,  1  want  to  avoid,  as  far  as  I  can,  a  repetition  of  what  has  been 
so  well  stated  by  Mr.  Hines.  1  want  to  say  that  in  my  opinion,  and  I 
think  in  the  opinion  of  every  other  railroad  lawyer,  he  has  not  in  any 
respect  exaggerated  the  importance  of  the  matters  here,  or  the  diffi- 
culties of  the  pro})osed  centralization  of  rate  making-.  I  think  I  can 
perhaps  add  to  what  he  has  said  only  by  calling  the  attention  of  the 
committee  to  specific  instances. 

Mr.  TowMSEND.   What  company  do  you  represent;' 

Mr.  Bond.  1  am  second  vice-president  of  the  Baltimore  and  Ohio 
Railroad  Company.  I  hold  in  my  hand  the  official  record  of  the 
Maximum  Hate  case — by  the  way,  the  only  copy  the  Commission  had. 
The  order  of  the  Commission  in  that  case  was  made  on  the  complaint 
of  the  Chicago  Freight  Bureau  ag-ainst  35  railroads.  The  order  is  as 
follows: 

It  is  ordered  and  [adjudged  that  the  above-named  defendants,  and  each  of  them, 
engaged  or  participating  in  tiie  transportation  of  freight  articles  enumerated  in  the 
Southern  Railway  and  Steamship  Association  classification  as  articles  of  the  first, 
secontl,  third,  fourth,  fifth,  or  sixth  class,  do,  from  and  after  the  10th  day  of  July, 
1894r,  wdiolly  cease  and  (lesist,  an<l  thenceforth  abstain  from  charging,  demanding, 
collecting,  or  rei-eiving  any  greater  aggregate  rate  or  compensation  per  hundred 
pounds  for  the  transportation  of  freight  in  any  such  class  from  Cincinnati,  in  the 
State  of  Ohio,  or  from  Chicago,  in  the  State  of  Illinois,  to  Kni^ville,  Tenn.,  Chatta- 
nooga, Tenn.,   Rome,  Ga.,  Atlanta,  Ga.,   iNleridian,  Mi.ss.,   Birmingham,  Ala.,  Annis- 
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toil,  Ala.,  or  Selina,  Ala.,  than  i.s  below  specified  in  cents  per  Imndred  jkuuhI.^  under 
said  numbered  classes,  respectively,  and  .«et  ojjposite  to  said  jioiiits  of  destination, 
that  is  to  say 

And  here  follows  the  coinplctc  taiifV  for  tlu'  si.\  classes,  uiul  tlioii 
the  urdoi'  continues: 

And  said  defendants  and  each  of  them  are  also  hereby  notified  to  further  readjust 
their  tariffs  of  rates  and  charjjes  so  that,  from  and  after  said  10th  day  of  July,  1894, 
rates  ff)r  the  transjiortation  of  frei<i;ht  articles  from  Cincinnati  and  Chicago  to  south- 
ern points,  other  than  those  hereinalxjve  spccifieil,  shall  l)e  in  due  and  jiroper  relation 
to  rates  put  into  effect  by  sai<l  dcfendiuits  in  c<impliancc  w  itii  tlie  pro\-ision^' of  tiiis 
order. 

And  it  ix  further  ordered,  That  a  notice  emliodyiiig  this  order  he  fortiiwitii  sent  to 
each  of  the  defendant  corporations,  together  with  a  copy  of  the  report  and  opinion 
of  the  Commission  herein,  in  conformity  with  ttie  provisions  of  the  iifteenth  section 
of  the  act  to  regulate  commerce. 

Mr.  Spencer  has  told  yon  that  that  atlccted  two  thousand  rates.  I 
have  the  estuiiate  of  thetrathc  otlic(M-sof  some  of  the  southern  roads — 
ill  formal,  of  course — that  that  order  would  have  meant  a  loss  of  revenue 
of  at  least  $3,U()0,0<)0  per  annum;  or,  let  us  say,  it  would  have  destroyed 
the  borrowino-  power  of  those  railroads  to  the  extent  of  i^HO.I )()().( )(»(». 

XoAV,  we  must  admit.  I  think,  that  a  $;50,000,(H)(>  case  is  an  im}n)r- 
tant  matter.  It  may  have  been  only  a  coincidence.  l)ut  this  order  was 
passed,  as  you  will  remember,  in  1894,  when  these  railroads  were  flat 
on  their  backs  and  a  large  part  of  the  mileage  of  the  present  Southern 
Kailway  was  in  the  hands  of  receivers.  The  decision  of  the  Supreme 
Court  in  the  Maximum  Kate  case,  whicli  has  been  so  bitterly  com- 
plained of  as  depriving  the  Commission  of  this  power,  was  made  in 
1897;  and  it  was  oidy  following  that  d(>cision  that  the  revival  in  the 
railroad  prosperity  and  credit  of  this  country  took  place.  That  may 
l)e  only  a  coincidence,  but  in  the  minds  of  a  great  many  railroad  peo- 
ple, investors  and  managers,  it  is  more  than  a  coincidence.  They  think 
that  that  decision  of  the  Supreme  Court  removed  a  cloud  from  the 
credit  of  the  railroads  of  this  coiuitrv.  and  that  the  legislation  pro- 
posed here  is  legislation  that  will  recreate  that  cloud  on  the  railroad 
credit.  Now.  that  is  a  view\  But,  whether  we  may  agree  with  that 
or  not,  1  think  the  committee  must  agree  that  these  matters  ai'c  of 
gi'eat  importance. 

Let  us  look  at  it.  then,  from  the  point  of  view  of  the  public,  and 
not  simply  of  the  railroads.  In  the  hrst  place,  what  is  the  situation 
of  the  railroads  of  this  country  to-day^  It  is  only  two  years  ago  that 
every  one  of  th(^  trunk  lines  was  refusing  to  take  cars,  refusing  to 
accept  freight  from  its  western  coimections.  ^^'lly  was  that^  Obvi- 
ously because  th(»  railroads  of  this  country  had  not  kept  \\\)  with  the 
growth  of  the  country;  and  the  reason  they  had  not  ke]it  uj)  with  the 
growth  of  the  countrv  was  because  of  the  depression  that  existed  from 
1893  on  to  1899  or  1900.  Now.  unless  th(>se  railroads  have  credit  it 
is  impossible  for  them  to  keep  up  with  the  growth  of  this  countrv, 
for  the  only  way  they  can  get  the  money  to  kc(»p  uj)  with  that  growth 
is  to  get  it  either  on  stocks  or  bonds;  and  if  you  de})rive  the  rail- 
roads of  this  coimtry  of  their  criHlit  the  growth  of  tln^  country  will 
stop.  ]t  is  a  physical  impossibility  for  the  countrv  to  grow"  without 
inn)roved  transportation  facilities.  It  is  not  a  (picstion  of  rates,  it  is 
a  (|iiestion  of  facilities.  There  is  not  a  mei'chant  in  the  coiuiti-y  who 
will  not  tell  you  that  two  yeai's  ago  he  did  not  care  what  rate  he 
was  charged  if  he  (;ould  oiii\-  p-et  a  car. 
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Now,  in  another  aspect  let  us  look  at  the  public  importance  of  these 
matters.  In  1890  the  New  York  Board  of  Trade  and  Transportation 
tiled  a  complaint  with  the  Interstate  Commerce  Commission  that  the 
railroads  running  from  the  ports  of  the  Atlantic  seaboard  and  of  the 
Gulf  were  chai-ging  less  on  imported  merchandise  from  Europe  car- 
ried on  through  bills  of  lading-  than  they  charged  on  merchandise 
originating  at  the  seaboard,  and  that  that  was  an  unjust  discrimination 
under  the  interstate-commerce  law.  Among  the  defendants  were  prac- 
tically all  of  the  great  trunk  lines  and  a  great  many  of  the  other  roads: 
among  the  others  were  the  roads  from  the  port  of  New  Orleans,  at 
'east  the  Texas  and  Pacilic.  The  Commission  decided  January  29, 
1801.  that  that  method  of  making  rates  was  illegal — was  discrimi- 
natory— and  the}'  proceeded,  by  a  bill  in  e(juity  in  the  circuit  court  in 
New  York,  to  enjoin  all  the  defendants.  They  did  not  catch  some  of 
the  defendants  in  New  York,  but  they  caught  the  Texas  and  Pacific 
Railway,  and  they  obtained  an  injunction  against  the  Texas  and  Pacific 
to  restrain  that  company  from  charging  less  on  import  traffic  than  it 
charged  on  traflic  originating  in  the  port  of  New  Orleans — in  the  city 
of  New  Orleans. 

That  case  was  affirmed  by  the  circuit  court  of  appeals,  sitting  in 
New  York,  flune  3,  1893.  and  it  went  to  the  Supreme  Court  of  the 
United  States  and  is  reported  in  1(32  V.  S..  197.  The  Supreme  Court 
(March  30,  1896)  held  that  the  present  act  to  regulate  commerce  was 
an  act  for  the  promotion  of  commerce  and  not  for  its  restriction  and 
destruction:  that  under  the  terms  of  that  act,  under  the  third  and 
fourth  sections  of  the  act,  the  commercial  conditions  affecting  this 
import  traffic  could  be  considered  and  must  be  considered,  and  that  the 
failure  of  the  court  of  appeals  and  the  circuit  court  and  the  Interstate 
Commerce  Commission  so  to  consider  it  required  a  reversal.  Now, 
what  did  that  do  for  the  port  of  Xew  Orleans^  It  kept  open  that  port. 
It  was  that  decision  that  made  the  growth  of  that  port  possible.  The 
Commission  had  it  closed.  If  the  provisions  of  the  Quarles-Cooper 
bill  had  then  been  law  the  port  would  have  been  closed  to  imports  from 
1891  to  March  30.  189<;.  Of  course,  the  trunk  lines  were  not  sorry  to 
have  it  closed,  but  lam  just  giving  that  as  an  ilhistration  of  the  impor- 
tance of  these  decisions,  the  far-reaching  effect  on  railroads,  and  not 
merely  on  railroads  but  on  the  conuuunities. 

It  is  not  so  much  the  possibility  of  any  bias  against  railroads  on  the 
part  of  the  Interstate  Connuerce  Commission  or  any  other  commission 
that  creates  apprehension  with  those  who  think — who  have  to  think — 
about  these  matters.  You  take  any  set  of  men  and  you  give  them  an 
occupation  that  takes  all  their  thought  and  mind,  and  the  stronger- 
minded  those  men  are  the  more  apt  they  are  to  evolve  some  theory: 
the  more  apt  to  want  to  shape  the  world  tosuit  what  they  believe — and 
sincerely  believe — to  be  the  right  course.  ^^  hy,  even  as  I  may  say  in 
confidence  to  the  law3'ers  present,  we  sometimes  believe  when  a  mem- 
ber of  the  l)ar  is  elevated  to  a  court  beyond  which  there  is  no  appeal, 
that  his  views  on  political  economy  and  government  generally  have 
some  effect  on  his  views  of  the  law.  ]\Iuch  more  is  that  the  case  and 
it  is  bound  to  be  the  case  with  any  commission  that  isappointedto  deal 
with  such  a  matter  as  the  transportation  of  this  country.  And  we  are 
not  speaking  now  from  any  theory:  we  have  only  to  look  at  the  history 
of  the  subject. 
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Take  the  very  first  case  that  went  to  the  Supreme  Court  from  tlie 
decision  of  the  Conmiission.  which  wa.s  the  Party  Hate  case.  The 
Conunission  in  that  case  decided  that  it  was  a  violation  of  the  law  for 
the  Baltimore  and  Ohio  Railroad  Company  to  sell  tickets  to  parties  of 
ten  or  more  at  2  cents  a  mil(\  because  it  was  a  discrimination  against 
the  tirst-chiss  passeng-er.  Of  course  the  Supreme  Court,  when  the  case 
got  there,  decided  tliat  there  was  no  justitication  in  the  law  for  any 
such  opinion.  The  Conunission's  decision,  as  you  will  perceive,  was 
not  in  any  way.  shape,  or  form  directed  against  the  carrier.  It  was  a 
decision  that  absolutely  would  have  driven  out  of  liusiness  every  small 
travelino-  theatrical  company  in  this  country,  and  would  have  stopped 
3'our  baseball  nines. 

Mr.  Mann.  That  would  l)e  an  attack  upon  all  our  institutions. 

Mr.  Bond.  Yes;  our  national  o-jmie.  But  that  fact  did  not  appeal 
to  the  Conunission.  although  it  was  urged  on  them  with  tears.  They 
had  conceived  a  theory  as  to  how  passenger  rates  must  be  adjusted  in 
the  country,  and  had  di^cided  that  they  nuist  be  spread  evenly  over  all 
the  passengers,  and  that  if  I.  as  a  member  of  a  baseltall  clul),  traveled 
in  the  same  car  with  you.  who  were  a  hrst-class  passenger,  I  was  some- 
how injui'ing  you  if  1  did  not  pay  o  cents  a  mile  and  you  had  to  pay  3 
cents  a  mile.  Now,  that  was  a  pure  theory,  and  that  is  not  the  only 
instance.  This  instance  of  the  decision  as  to  the  import  rates  was  just 
simply  another  theory.  They  thought — they  found — that  unless  they 
restricted  the  carriers  to  the  same  rate  on  imports  that  they  charged 
on  local  business  from  the  seaports  that  there  was  nothing,  as  they 
said,  in  the  act  to  cover  the  1)usiness,  and  they  could  not  control  it, 
the  whole  theory  being  that  they  had  to  spread  this  act  so  as  to  control 
everything.     That  was  purely  a  th(>oi'v. 

The  same  way  in  all  these  cases  on  the  long  and  short  haul.  Long 
after  the  courts  had  decided  that  the  commercial  conditions  ati'ecting 
the  traffic,  the  competition  of  markets,  the  competition  of  other  car- 
riers—although they  were  rail  carriers — long  after  the  courts  had 
decided  that  those  matters  were  circumstances  and  conditions  to  be 
considered  under  the  fourth  section  of  the  act,  the  Commission  went 
on  and  tried  to  distinguish  the  cases  and  say  that  this  case  or  that  case 
was  not  cov(M-ed  l)y  the  decisions  of  the  court.  They  just  hung  on  to 
that  theory  to  the  bittci-  end:  and  it  was  only  in  r.M)2  that  Chairman 
Knapp  told  you  here  that  these  decisions  had  practically  destroyed  the 
fourth  section  of  the  act.  Now,  that  was  a  theory — in  perfect  good 
faitli,  of  course,  but  still  a  theory — that  would  have  destroyed  the 
whole  fabric  of  the  business  of  the  South.  The  whole  South  is  built 
up  on  the  other  theory,  and  no  business  man  in  the  South  would  have 
known  whether  he  was  located  in  the  right  place  or  the  wrong  place. 
Now,  th(^ori/ing  is  a  (juality  of  the  human  mind;  it  is  not  conhned  to 
any  body  of  men.  it  is  universal:  and  it  is  one  of  the  s(>rious  things  to 
guard  against  in  this  matter. 

Mr.  TowNSKNU.  Is  not  that  also  ])ossessed  b\'  lh(>  railioad  men  who 
iixtarifis^ 

Mr.  Bond.  Ther(>  seem.s  to  be  an  entire  misconception  of  how  rates 
and  tarirt's  are  fixed  by  railroad  men.  Of  course  the  ttiritfs  are  a  his- 
torical fabric:  but  the  tariffs  of  this  country  to-day,  all  the  tarifis  that 
are  made  to-day  are  made  ])v  the  shippers  and  the  railroads  together. 
They  are  made  by  two  sets  of  people  who   ha\'e  one   common   interest 
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and  that  eonniion  interest  is  that  the  tratiic  shall  move.  I'nless  the 
traffic  lllo^■es.  there  is  nothing  in  it  for  tiie  railroads.  Unless  the 
traffic  moves  there  is  nothing  in  it  for  the  shippers;  and  the}'  have 
got  to  come  together  on  a  proposition  that  will  enable  the  traffic  to 
move;  and  that  is  the  distinction,  and  the  vital  distinction,  between 
the  making  of  rates  as  the}'  have  been  made  in  this  country,  by  the 
shippers  and  the  railroads  in  conference,  and  the  making  of  rates  by  a 
governmental  board  that  sits  up  and  evolves  a  theory  of  how  the  laws 
of  trade  should  operate,  what  community  should  have  an  advantage, 
and  how  much  of  an  advantage,  and  then  tries  to  deujonstrate  that 
theory  despite  the  laws  of  trade. 

Now,  that  is  the  vital  and  essential  ditference.  And  when  you  hear 
people  talking  of  railroads  sitting  up  and  making  rates,  they  are  talk- 
ing alwut  something  they  know  nothing  about.  The  railroads  do  not 
sit  up  and  niake  rates;  the\'  can  not  sit  up  and  make  rates;  they  are 
absolutely  in  the  power  of  these  commercial  laws.  They  have  got  to 
make  rates  that  will  get  the  commodities  to  market,  that  will  enable 
the  commodities  to  move  in  competition  with  the  same  commodities 
moving  from  some  other  source  of  supply,  and  what  they  have  to  do 
is  to  agree  with  the  shipper  as  to  w  hat  rates  will  move  the  traffic. 

And  1  want  to  say  that  it  is  not  because  we  have  not  had  able  men 
on  the  Commission,  because  we  have  had  great  ability  on  the  Connnis- 
sion;  that  their  record  in  the  courts  is  twenty-two  misses  to  one  bulFs- 
eye  and  two  in  the  next  ring.  That  is  their  record.  [Laughter.] 
That  is  not  because  they  are  not  able  men.  It  is  because  they  are  able 
men,  because  they  have  been  strong-minded  men.  But  being  strong- 
minded  men  they  would  evolye  a  theory  by  Avhich  the  business  of  this 
country  was  to  be  governed,  and,  unfortunately  for  them,  the  Supreme 
Court  said  that  there  was  no  such  theory  in  the  law.  and  that  the 
theories  they  evolved  w'ere  contrary  to  the  spirit  of  our  institutions. 

I  thiid<  that  the  connuittee  must  have  appreciated  from  the  state 
ment  of  Mr.  Ilines  tlie  further  difficulty  of  the  physical  disability — 
impossi1)ilily — of  bringing  to  one  central  office  in  the  city  of  Wash- 
ington the  questions  which  are  under  daily  and  hourly  discussion  by 
thousands  of  railroad  ti'affic  men  and  shippers  l)y  railroad  throughout 
this  country.  ^Vhat  he  said  there  as  to  the  changing  of  a  rate,  one 
rate  bringing  all  the  others  in,  is  illustrated  by  the  order  in  the  Maxi- 
mum Rate  cas(%  which  I  have  read  to  you.  and  is  absolutely  true,  as 
he  so  graphically  stated  it.  The  rates  in  this  country  are  not  a  set  of 
independent  lines;  they  are  a  fabric.  They  are  so  interwoven  every- 
where that  if  you  shorten  one  thread  you  will  make  a  kink  in  that 
fabric  that  may  run  almost  anywhere.  And  there  is  not  anybody  in 
the  railroad  world  who  can  tell  where  it  is  going  to  run, 

I  want  to  call  the  attention  of  the  committee  to  the  fact  that  since 
the  passage  of  the  act  to  regulate  commerce  the  lines  that  use  the  offi- 
cial classification  have  found  it  necessary  to  promulgate  ^H  of  these 
documents  [indicating  book]. 

Mr.  Mann.  ]\[ight  I  ask  you  if  you  could  furnisli  to  the  committee 
some  copies  of  the  official  classification,  of  the  last  edition,  and  also 
some  copies  of  your  schedule  of  rates ':f 

Mr.  Bond.  I  shall  ])e  very  happy  to  do  so.  The  schedule  of  rates, 
if  you  cover  all  the  commodity  rates,  would  probably  be  something  of 
a  yolume,  but  I  shall  be  glad  to  furnish  it  if  you  want  it.     As  a  mat- 
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tcr  of  histoiy.  perhaps  of  cui'ioiis  histoi'v,  1  have  attat-hcd  to  this  offi- 
cial C'hissiticatioii  extracts  from  the  acts  relating  to  the  Baltimore  and 
Ohio  Kailroad  Company,  the  lii-st  railroad  of  any  size  in  this  countr}^ 
which  show  the  rates  and  classifications  in  force  on  that  road  by  virtue 
of  the  statutes  down  to  1840.  The  final  wind  up,  1  will  say,  was  that 
with  the  exception  of  flour,  marble,  granite,  soapstone,  limestone,  and 
lime,  the  I'ate  per  ton  per  mile  on  the  Baltimore  and  Ohio  Kailroad  for 
all  articles  was  8  cents  ])er  ton  per  mile,  and  prior  to  that  time  some 
other  articles,  including  whi>ky,  had  been  transported  at  the  rate  of 
4  cents  per  ton  per  mile.  The  present  official  classification  contains 
!t.80(»  ai-ticles. 

The  Chairman.  That  payjer  you  have  referred  to  there  is  so  detached 
tliat  it  could  go  into  the  minutes  of  this  meeting. 

Mr.  Bond,  Yes,  sir. 

The  Chairman.  Let  it  go  in  the  record,  then. 

Mr.  Bond.  Very  well. 

The  extract  referred  to  is  here  i)rintcd  in  the  record  as  follows: 

CLASI^IFICATIOX    AND    RATES — BALTIMORE    AM)    OHIO    KAILROAD. 

(1826,  chajiter  121],  see.  18,  orijiinal  charter.)  On  all  good.s,  produce,  merchandise 
or  propert)-  of  any  description  whatsoever,  transported  by  them  from  west  to  east, 
not  exceeding  one  cent  a  ton  per  mile  for  toll  and  three  cents  a  ton  per  mile  for 
transportation;  on  all  goods,  produce,  merchandise,  or  property  of  any  description 
wliatsoever,  transported  by  them  from  east  to  west,  not  exceeding  three  cents  a  ton 
per  mile  for  tolls  and  three  cents  a  ton  jier  mile  for  transportation. 

(1830,  chaptei  117.  )  The  company  may  contract  for  transportation  of  mail:  "and 
said  company  shall  have  power  to  mak?  special  contracts  with  any  authorized  othcer 
or  agent  of  the  State  of  Maryland,  or  of  any  other  of  the  United  States,  or  with  any 
corporation,  copartnershi])  or  individual,  for  the  exclusive  use  of  any  car,  or  part  of 
a  car.  or  wagon  on  said  road,  for  a  limited  time  or  distance,  and  for  the  transporta- 
tion thereon  of  horses  and  other  living  animals,  and  of  carriages,  furniture,  plate, 
jewelry,  and  machinery  of  any  description,  on  such  terms  as  may  be  agreed  on  by 
tlie  parties. 

"That  it  shail  be  lawful  for  the  president  and  directors  of  the  Baltimore  and  Ohio 
llailroad  Company  aforesaid,  or  a  majority  of  them,  to  regulate  and  fix,  from  time  to 
time,  the  price  or  sum  to  be  charged  and  taken  liy  the  said  company  for  receiving, 
weighing,  ileliveriiig,  and  storage  of  merchandise,  produce  and  other  articles;  and 
for  the  transportation  of  any  single  bale,  box,  or  parcel  of  merchandise  or  other 
articles  not  exceeding  two  hundred  and  fiftj'  pounds." 

{]S.")6,  chapter  261.)  In  lieu  of  the  charges  for  toll  and  transportation  authorized  by 
act  of  182(),  chapter  123,  section  18,  "the  said  com])any  shall  have  power  to  charge 
on  all  goods,  produce,  merchandise,  or  property  of  every  description  whatsoever 
transported  by  them  upon  their  said  railroad,  not  exceeding  eight  cents  per  ton  of 
two  thousand  pounds  per  mile,  provided  that  the  maximmn  of  charge  per  ton  per 
mile  upon  the  said  roadupiui  tlie  articles  of  Hour,  grain,  corn,  oats,  tol)acco,  whisky, 
coal,  iron,  lime,  ore,  lumber,  jilaster,  stone  and  wooil,  fish,  and  salt  shall  not  exceed 
the  rates  allowed  by  the  said  act  of  incorporation. 

"That  in  all  cases  where  the  weight  of  any  article  shall  not  exceed  live  hundred 
l»ounds  the  said  company  shall  have  power  to  charge,  at  their  discretion,  either  by 
Imlk  or  by  weight,  on  their  said  road  and  its  branches,  estimating  fifty  cubic  feet  as 
equivalent  to  a  ton. 

"By  the  act  of  I8-l(),  chapter  86,  grain,  corn,  oats,  tobacco,  whisky,  ore,  iron,  and 
lumber  are  taken  out  of  the  e\cef)tiou  made  by  the  act  of  18.36;  ten  liarrels  of  flour 
are  to  lie  taken  for  a  ton,  and  the  char<res  upon  marble,  granite,  soapstone,  limestone, 
and  lime  are  to  remain  as  authorized  by  act  of  1826,  chapter  123." 

Ml".  Stkx  ENS.  Have  you  any  estimate  of  the  pi'o))ortion  on  that 
road  of  the  trafHc  moving  by  commodity  rat(^s  as  coiniiared  with  that 
moving  by  class  rates  f 

.Mr.  P)()M).    1  ha\('  not.  altlioiioli  the  iKihimctn^  and  Ohio  Kailroad  is 
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a  veiT  large  l)ituminous-coal   road.     Bituminous  coal  does  move  in 
carloads  under  a  conmiodity  rate  practically. 

Mr.  Stevens.  So  that  what  might  be  true  of  your  road  would  not 
])e  true  of  all^ 

Mr.  Bond.   Might  not  be  true  at  all  of  other  road.s. 

Without  repetition  I  can  hardly  dwell  further  on  the  general  prop- 
ositions involved,  but  1  want  to  try  to  make  some  suggestions  which 
possibly  may  be  helpful.  The  line  of  distinction,  of  course,  is  the 
line  that  must  be  drawn  1)etween  the  theory  of  regulation  under  the 
present  act,  which  is  a  theory  of  regulation  by  an  administrative  body 
all  of  whose  acts  shall  be  subjected  to  the  decision  of  a  court  before 
they  can  be  put  into  effect,  and  the  proposed  theory  of  regulation  by 
which  this  administrative  body  shall  be  vested  with  a  power — a  legis- 
lative power — that  makes  it — to  a  certain  extent,  at  any  rate — inde- 
pendent of  and  superior  to  the  court  in  the  matter  of  rates. 

As  soon  as  you  cross  that  Rubicon,  no  matter  how  you  may  hedge 
in  that  legislative  power,  you  have  made  a  vital  step,  a  step  not  in  the 
mere  matter  of  procedure,  but  in  the  matter  of  principle  of  regulation. 
And  it  is  that  fact  which  has  excited  so  nnich  interest,  and  possibly,  I 
may  say,  opposition  to  the  proposed  legislation.  It  is  not  because  the 
carriers,  or  anyone,  would  deprive  the  Commission  of  any  efficient 
procedure  under  the  present  theor}'  of  regulation,  but  it  is  because  in 
the  estimation  of  a  great  many  people,  and  particularh^of  the  lawyers, 
this  change— this  proposed  legislation — is  a  radical  step,  a  change  of 
principle;  and  however  it  may  be  hedged  in,  it  is  regarded  by  them  as  - 
threatening  and  dangerous.  In  my  opinion  no  such  change  of  princi- 
ple is  necessary  to  meet  all  the  requirements  of  the  situation  and  all 
the  requirements  of  the  public.  But  l)efoi'e  I  come  to  that.  1  should 
like  to  refer  a  little  to  the  existing  state  of  the  interstate  commerce 
law,  because  without  some  statement  of  that  sort  a  good  deal  that  I 
may  want  to  say  would  not  appear  relevant. 

i'lie  law  was  reinforced  most  strongly,  and  I  might,  almost  say 
revivitied,  by  the  passage  of  the  act  of  li>U3,  that  is,  the  Elkins  Act. 
The  mistake  that  had  been  made  in  the  effort  to  enforce  the  law  as 
against  rebates  and  discriminations  was  the  mistake  of  endeavoring  to 
enforce  the  second  section  of  the  act.  There  seemed  to  be  no  appre- 
ciation of  the  importance  of  the  sixth  section,  which  required  all  the 
rates  to  l)e  published  and  the  schedules  to  be  tiled.  Now.  it  is  one 
thing  to  Hnd  that  a  railroad  company  has  charged  two  different  men 
two  different  rates  under  substantially  the  same  circumstances  and  con- 
ditions, even  of  transportation.  That  is  one  thing,  and  that  is  a  very 
difficult  thing,  because  they  do  not  do  it.  It  was  perfectly  easy  to 
give  one's  own  shippers  the  advantage  over  the  shippers  by  another 
line  without  any  discrimination  among  one's  own,  and  unless  the  car- 
rier could  give  its  shippers  that  advantage  without  such  discrimination 
it  would  make  no  cut  in  rates.  That  is  the  whole  secret.  But  when 
the  carrier  nuist  make  all  rates  pul)lic  and  then  keep  to  those  public 
rates,  you  have  a  case  that  can  be  jjroved  absolutely  and  easily,  and, 
further  than  that,  3"ou  accomplish  the  result  of  preventing  discrimina- 
tion through  the  mathematical  proposition  that  things  that  are  equal 
to  the  same  thing  are  equal  to  each  other. 

Now,  that  is  the  key  to  the  enforcement  of  the  law  to-day.  Further 
than  that,  the  Elkins  Act  gave  a  clear  remedy  by  injunction,  which  was 
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the  thing'  that  was  absolutely  and  eryino-ly  needed  for  yeai's.  What- 
ever may  be  thought  of  o-overnnient  by  injunction  it  is  th(^  only  gov- 
ernment to  accomplish  results,  such  as  you  wish  to  accomplish  in  this 
case. 

The  Commission,  if  it  has  any  reason  to  believe  that  any  connnon 
carrier  is  not  charoino-  the  published  schedule  rates,  can  apply  for  an 
injunction  and  get  an  injunction  of  the  most  swei^ping-  kind,  and  there 
is  not  a  railroad  carrier  in  this  country  or  any  other  country  that 
would  dare  to  violate  such  an  injunction.  So  that  that  provision  now 
is  the  key  of  this  whole  act.  Despite  the  advice  of  railroad  counsel, 
the  Commission  were  a  long  time  tindino-  it  out:  but  they  have  it  now. 
and  there  is  nothing  that  you  could  do  that  could  add  to  the  efficiency 
of  the  present  remedies  against  discriminations  and  rebates.  But  that 
enforcement  is  an  enforcement  which  under  the  act  can  only  be  had 
by  and  through  the  Commission,  and  it  is  of  vital  interest  to  the  car- 
riers as  well  as  to  the  public  that  the  Commission  should  continue  to 
have  the  time  and  to  have  the  disposition  to  enforce  the  provisions  of 
the  sixth  section  through  the  Elkins  Act. 

That  act  lias  changed  the  situation  in  a  way  that  seems  hardly  to  have 
been  considered  in  the  draft  of  some  of  these  measures.     The  act  says: 

Whenever  any  carrier  file.«  with  the  Interstate  Commerce  Commission  or  publishes 
a  particular  rate  under  the  provisions  of  the  act  to  regulate  commerce  or  acts  amenda- 
tory thereto,  or  participates  in  any  rates  so  filed  or  published,  that  rate  as  against 
such  carrier,  its  otticers,  or  agents  in  any  prosecution  begun  under  this  act  shall  be 
conclusively  deemed  to  Ije  the  legal  rate,  and  any  departure  from  such  rate  or  any 
offer  to  depart  therefrom  shall  be  deemed  to  be  an  offense  under  this  section  of  this 
act. 

In  other  words,  under  this  act  it  is  an  essential  part  no\\  of  your 
whole  system  of  regidation  that  these  published  schedules  are  the  evi- 
dence and  the  only  exidence  of  what  the  rate  is.  You  have  got  a  com- 
plete, al)solutely  efficient  S3'stem,  as  1  say,  if  it  is  enforced,  to  make 
your  rates  uniform  as  between  shippers — that  is  to  say.  to  secure  the 
observance  of  the  published  rates. 

Now,  of  course  the  question  is,  suppose  those  ))ul)lished  rates  are  not 
rights  Suppose  they  \  iolate  the  third  or  the  first  or  the  fourth  sec- 
tion, what  is  to  be  done^  Well,  as  the  act  stands  to-day,  the  Conunis- 
sion  can  institute  an  investigation  on  its  own  account,  or  anybody  can 
file  a  complaint  with  the  Conunission,  which  it  will  investigate.  And 
after  it  has  investigated,  it  can  enter  its  finding  as  to  the  validity,  the 
lawfulness,  of  those  tariff  rates,  so  far,  and  it  can  g-et  an  injunction  if 
they  ai'e  thought  to  be  uidawful,  restraining  the  furthei-  conti?uiance 
of  those  rates.  That  i)uts  it  uj)  to  the  carriei",  of  course,  to  publish  a 
new  and  a  ditlVrent  rate,  l)ecause  he  can  not  carry  the  traffic  at  all  under 
the  Elkins  law  unless  he  has  a  schedule  in  effect  covering  the  rate,  and 
if  the  cliarging  of  that  pai'ticular  rate  has  been  enjoined  lie  has  to 
pul)lish  a  new  schedule. 

The  complaint,  as  I  gathei-,  is  that  under  that  system  there  is  too 
much  delay;  that  the  carriers  can  litigate  the  question  when  the  Com- 
mission goes  into  court  to  g-et  the  order:  that  the  litigation  as  the  law 
stands  may  be  carried  to  highei-  courts,  and  so  on.  And  that  com- 
])lainf  is  always  presented  as  though  it  wei-e  the  case  of  some  single 
slii|)j)er  a!»out  some  single  rate,  and  without  any  very  gra\'e  considera- 
tion of  the  importance^  of  these  cases  or  of  the  enormous  junounts 
iM\'()l\-ed  in  tlieni  to  the  carriers  smd  to  the  coiiuinuiit ies. 


220       PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW. 

Mr.  Knapp,  when  he  appeared  hei'c  before  this  coiiimittee  in  lHr)2 
on  the  Corlis.s->yel,son  bill,  stated  the  question  to  l)e  this: 

If,  after  complaint  and  notice  and  due  hearing  and  ojipoitunity  for  the  carriers  to 
show  every  fact  upon  tlie  question  ])resented,  if  those  facts  establish  with  reasonable 
certainty  that  charges  cdmplained  of  are  wrong,  the  question  is,  shall  the  Commis- 
sion have  authority  to  say  wliat  the  carriers  are  to  do  to  correct  the  wrong?  That  is 
all  there  is  of  it. 

And.  according  to  the  opinion  of  the  New  York  Herald,  that  situa- 
tion has  not  changed.  I  read  from  an  editorial  in  that  paper  of  this 
morning: 

The  proposition  against  which  strongest  objection  is  made  is  that  described  as 
delegating  the  tremendous  power  to  fix  the  railway  rates  of  the  country,  and  it  is 
urged  that  this  would  inevitably  lead  to  operation  of  the  roads  by  the  Government. 
The  phrase  is  grossly  misleading.  The  manufacturing,  commercial,  and  agricultural 
organizations,  and  individual  shippers  conducting  the  agitation  do  not  ask  that  any 
Government  authority  shall  take  the  "  fixing"  of  rates  out  of  the  hands  of  the  rail- 
way managers.  It  is  urged  merely  that  the  authority  now  exercised  by  the  Com- 
mission to  hear  and  investigate  complaints  as  to  the  injustice  of  a  particular  rate 
shall  be  extended,  so  that  a  rate  which  the  Commission  may  prescribe  as  reasonable 
shall  be  substituted  and  become  effective,  but  subject  to  revision  by  the  courts. 
This  is  the  power  the  Commission  was  supposed  to  possess  during  the  fourteen  years 
of  its  existence  and  until  otherwise  decreed  by  a  judicial  interpretation  of  the  inter- 
state-commerce act. 

Now,  if  that  is  all.  as  Chairman  Knapp  says  it  is,  and  as  1  believe  it 
is  myself,  to  revolutionize  your  whole  theory  of  regulation,  to  cross 
this  Rubicon  of  vesting  in  a  commission  legislative  power,  in  order  to 
accomplish  those  results,  is  al)out  equivalent  to  blowing  up  this  Capi- 
tol building  with  dynamite  in  order  to  dislodge  the  English  sparrows 
that  build  their  nests  in  the  eaves.  There  is  no  necessity  for  it,  and 
the  means  are  absolutely  unjustitied  by  the  end.  1  confess  that  per- 
sonally— and  I  do  not.  in  this,  voice  the  opinion  of  a  great  many  rail- 
road counsel^ — I  have  always  had  sympathy  with  the  view  of  the  Com- 
mission to  the  elfect  that  they  ought  to  have  the  chance  to  sa}'  what, 
in  their  opinion,  the  changes  should  be  in  order  to  bring  rates  in  line 
with  the  law,  and  that  there  ought  to  he  some  way  of  giving  that  opiji- 
ion  of  theirs  some  legal  efi'ect. 

Mr.  Stevens.  Would  you  make  it  advisory  if 

"Sir.  Bond,  No,  sir;  I  would  not.  I  would  adopt  the  suggestion 
that  has  been  made  here.  I  think  that  is  a  perfectly  feasible  sugges- 
tion. 

Thereupon  the  committee  took  a  recess  until  2  o'clock  p.  m. 


Saturday.  January  -il^  1905. 
The  conunittee  met  at  l(i.8o  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  MR.  H.  L.  BOND,  Jr.^Continued. 

The  ChaiPvMan.  You  are  to  proceed  for  twenty  minutes.  Mr.  Bond. 
As  our  time  is  limited  you  will  not  feel  aggrieved  if  I  call  time  on  you. 

Mr.  Bond.  Very  well.  Mr.  Chairman,  (jentlemen.  I  am  far  from 
wishing  to  suggest  legislation.  I  believe  individually  that  the  inter- 
state-conunei'ce  act  as  it  is,  if  it  is  woi"ked  out  now  with  the  aid  of  the 
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Elkins  Act.  and  in  the  lio-lit  of  the  decisions  of  the  Sui)renie  Court, 
which  h!i\-e  setth'd  the  lUciin  principles  of  the  hiw,  is  a  perfectly  feasi- 
ble and  conij)etent  iaw.  Rut  I  realize  that  what  you  oentlenien  may 
wish  to  know  is  jiow  far  it  is  possible  to  comply  with  the  wishes 
expressed  l)y  the  chairman  of  the  Interstate  Commerce  Commission 
and  by  others,  without  taking-  the  radical  step  of  departino-  from  the 
whole  scheme  of  the  present  interstate-conuuerci^  act. 

You  may  also  wish  to  know  what  is  the  utmost  that  can  be  done  to 
expedite  the  tiiial  decisi^)n  of  controversies  as  to  rates  that  may  arise 
Ix'tween  business  interests  and  the  railroads.  With  a  view  toanswer- 
ino-  those  questions  for  myself  alon(\  Ix'cause  I  have  had  no  op})or- 
tunity  to  consult  other  railroad  counsel  on  this  matter,  and  as  I  felt  if 
I  appeared  here  you  would  have  a  ri^ht  to  any  knowledu-c  or  suu'oes- 
tion  that  I  (  ould  impart.  1  have  sketclunl  a  plan  by  which  I  Ixdievt^ 
you  can  accomplish  e\ervthinu-  that  is  asked  and  accompli->h  it  luuch 
more  etticiently  than  it  would  l)e  accomplished  by  any  |)(MKlino-  bill. 
This  plan  is  as  follows: 

1.  Establish  a  special  court  of  equity  composed  of  circuit  judges  so 
assio'iied  that  they  be  not  confined  to  the  one  class  of  work.  l)ut  par- 
ticipate in  work  on  circuit  and  in  circuit  courts  of  appeal. 

2.  Provide  a  larger  Interstate  Conuuerce  Counnission. 

8.  Provide  that  when  the  Counnission  in  a  regular  proceeding  on 
petition  finds  any  rate  unlawful  the  Counnission  shall  find  also  what 
change  is  at  that  time  necessary  to  uiake  the  rate  lawful. 

4.  Pro\'ide  that  in  such  case  the  Commission  forthwith  tile  a  peti- 
tion in  the  court,  accompanied  by  its  findings,  record  of  testimony, 
etc.,  and  praying  an  adjudication  of  the  matters  embraced  in  t!ie  tind- 
ing-s  as  against  the  defendants. 

.").  Provide  that  thereui)on  the  court  issue  process  with  copy  of  the 
])etition  attached,  notifying-  each  defendant  to  appear  on  a  day  named 
for  hearing  of  the  matter  not  less  than  thii-ty  days  after  service  of 
process,  and  to  file  an  answer  ten  days  before  such  hearing.  In 
default  of  answer  and  appearance  let  the  court  decree  the  mattcu's  as 
found  In'  the  Commission.  If  a  defendant  appear  and  answer,  have  a 
speedy  hearing,  without  formal  pleadings,  etc..  on  the  record  tiled  bv 
the  Commission  (unless  the  court  provide  for  additional  evidence),  and 
have  the  court  decree  what,  on  the  law  and  the  facts,  is  lawful  and 
equitable  as  the  present  rate. 

<).  Provide  that  the  court's  decree  be  conclusively  binding  on  the 
defendants  foi'  one  year  thereafter:  and  the  carriers  defendant  ))e 
l)ound  to  publish  and  tile  schedules  in  conformity  therewith,  coni))!!- 
ance  to  l)e  sunmiarily  enforced. 

Mr.  TowNSEXi).   Is  not  that  making  a  rate  for  the  future' 

Mr.  Bond,  ^"o,  sir;  it  is  d(M-iding,  as  I  see  it,  what  every  court  would 
be  called  upon  to  decide  to-day  in  a  suit  of  a  shipper  under  the  eighth 
section  of  the  present  act.  who  allegc^d  in  his  suit  that  the  rate  charged 
him  was  unreasonable  and  askinl  damages.  The  court  would  be  called 
on  to  decide  as  of  that  tiu)e  whether  the  rate  was  uiu'easonable.  and  if 
so.  how  far  unreasonable,  because  the  measure  of  damages  would  Ix' 
how  far  it  was  unreasonable.  In  this  case  that  decision  is  gi\(Mi  ett'ect 
for  the  future,  not  by  viitue  of  the  decree  of  th(>  court,  but  l)v  virtu(> 
of  the  act  of  Congress,  which  says  that  after  a  rate  has  been  so  adju- 
dicate(l  tiieii'  siiall  be  a  conclusive  presumption  as  agtunst  tin'  carriiM- 
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who  are  paities  to  that  proceedino-  that  that  rate  is  reasonable,  and  that 
conchisive  presumption  shall  continue  for  the  space  of  one  3^ear.  I 
regard  that  as  a  reasonable  regulatioii. 

Now.  if  there  is  any  question  arisino-  in  an3-body"s  mind  that  it  is  not 
a  reasonable  regulation,  or  that  the  time  is  too  long,  because  in  that 
time  there  might  be  a  change  of  circumstances,  any  such  technical 
defect — for  it  is  nothing  more  than  that — can  l)e  readil^^  cured  by  pro- 
viding that  any  carrier  feeling  aggrieved  b^^  this  provision  of  the  law 
because  of  some  change  in  circumstances  that  renders  the  rate  unjust 
and  unreasonable  as  to  him,  can  apply  to  the  court  for  a  readjudica- 
tion  in  the  same  proceeding;  and  then  provide  that  when  that  readjudi- 
cation  is  had  the  rate  so  readjudicated  shall  continue  for  a  3'ear  from 
that  date.  1  think  you  will  find  that  no  carrier  would  ever  come  in 
and  ask  for  a  readjudication. 

Mr.  Maxn.  You  give  the  shipper  the  same  right,  I  suppose? 

Mr.  Bond.  And  give  the  shipper  the  same  right. 

Mr.  Ste"\'ens.  That  vrould  only  hind  parties  to  the  litigation, 
would  it  { 

Mr.  Bond.  You  can  not  bind  any})ody  })ut  the  parties  to  the  litiga- 
tion. And  in  working  out  the  details  of  any  such  proceeding  there 
ought  to  be  a  pi'ovision  that  the  court  could  admit  any  party  interested 
or  claiming  an  interest  as  a  defendant.  80  that  if  a  community  found 
that  there  was  a  proceeding  of  this  kind  pending  in  which  its  interests 
were  vitally  involved,  it  could  apply  to  the  court. 

Mr.  Shack LEFOKD.  Would  your  scheme  pro^'ide  for  the  instituting 
of  a  through  rate  otherwise  than  by  the  agreement  of  the  carriers? 

Mr.  Bond.  You  mean  in  case  there  was  an  existing  through  rate? 

Mr.  Shackleford.  No:  if  the  Commission  wanted  to  prescribe  a 
through  rate  where  more  than  one  carrier  was  involved,  would  your 
scheme  permit  that  to  be  done? 

]Mr.  Boxd.  You  mean  to  provide  a  through  rate  where  there  is  none 
existing  or  to  change  one  already  in  existence^ 

Mr.  Shackleford.  To  change  one  or  institute  one.  either? 

Mr.  Bond.  It  has  never  been  decided  whether  the  Commission  could 
institute  a  through  rate  or  whether  the  law  could  institute  one.  It 
has  been  decided  that  where  there  is  one  in  existence  it  is  subject  to 
regulation,  and  after  that  regulation  one  of  the  carriers  can  not  change 
the  character  of  the  transaction  b}-  withdrawing  from  the  through  rate. 

Mr.  Shackleford.  Where  there  is  not  a  through  rate,  can  your  sug- 
gestions be  broadened  enough  to  authorize  the  Commission  or  the  court 
to  institute  a  through  rate? 

Mr.  Boxd.  No.  sir;  and  I  do  not  think  tiiat  there  is  any  pending  leg- 
islation that  does  do  that  which  is  constitutional. 

]\Ir.  Maxx.  Suppose  the  Interstate  Commerce  Commission  under  that 
plan  should  still  iix  the  rate  that  each  carrier  should  charge  on  a  through 
bill  of  lading,  which  would  practically  make  a  through  rate '( 

Mr.  Boxd,  Yes,  sir. 

Mr.  Shackleford.  Would  that  compel  the  connecting  carriers  to 
receive  goods  from  one  another  and  carry  them  through  to  their  desired 
destinations  ? 

jNIr.  Boxd.  That  is  compelled,  so  far  as  it  can  be,  b}^  the  third  sec- 
tion of  the"  act  now.  But  if  you  have  in  mind  now  the  provisions  of 
pending  legislation  that  the  Connnission  where  it  disturbs  a  joint  rate 
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has  a  rig-ht  to  decide  what  proportions  of  that  joint  rate  shall  he  taken 
by  the  parties  to  it,  I  would  like  to  point  out  that  thedei'ect  of  that  pro- 
vision as  it  stands — I  mean  in  tlu^  Cooper-C^uarics  hill  and  othci-  l)ills — 
is  that  vou  do  not  })rovid('  any  hearinti'  for  the  carric'r  on  that  i)art  of 
the  proeeedino-,  miuI  that  is  just  as  nuieh  a  matter  on  which  the  carrier 
is  entitled  to  a  hearing'  in  court  as  any  other,  and  if  that  is  the  exclu- 
sive method  of  determining  that  fact,  tluni  your  hill  is  defective,  and 
if  it  is  not  the  exclusive  method  of  determining  the  fact,  then  you  are 
not  accomplishing  what  3'ou  are  after.  So  that  there  is  not  any  exist- 
ing measure  which  provides  a  practical  way  to  do  that. 

Aly  suggestion  as  to  the  onl}^  way  to  handle  a  through  I'ate  in  that 
i-ase  is  to  enact  right  from  the  shoulder  that  the  new  rate  shall  he 
divided  on  the  same  basis  as  the  old  one.  Then  you  have  a  rule,  any- 
way, and  if  any  carrier  can  say  that  that  rule  is  not  fair,  tlien  you 
have  the  exceptional  case  to  take  care  of,  whereas  if  you  hnive  it  purely 
as  a  matter  of  agreement,  and  then  leave  the  Counuission  to  decide  in 
the  absence  of  an  agreement,  you  have  not  any  rule  estal)lished  and 
the  whole  thing  is  in  the  air. 

The  Chairman.  That  scheme  of  yours  would  recognize  and  legalize 
the  wrongs  complained  of  in  the  Harvester  case,  where  the  switch  8(i0 
feet  long  connecting  with  another  road  received  25  per  cent  of  the  rate? 

Mr.  Bond.  TIow'  was  that  \ 

The  Chairman.  If  you  simply  legalized  that  division  or  recognized 
that  division  you  would  simply  perpetuate  that  form  of  contract,  would 
you  not? 

Mr.  Bond.  It  is  the  question  in  the  Harvester  case  whether  it  is  a 
division  in  fact  at  all,  or  whether  it  is  a  mere  device  to  give  a  discrim- 
inating rate.  If  it  is  a  division  at  all,  then  there  is  not  any  provision  of 
the  law,  nor  is  there  any  provision  that  you  can  enact,  that  will  ena- 
ble you,  without  providing  a  hearing,  to  say  what  that  division  shall 
be.  Now,  there  is  a  great  deal  of  mi  understanding  about  those  ter- 
minal-road cases.  If  the  committee  would  like  to  hear  anything  about 
them  I  should  like  to  give  mv  view^s  about  them.  There  are  terminal 
roads  and  terminal  roads.  The  question  is  now  as  to  such  a  case  as 
the  chairman  presents,  whether  that  is  really  a  railroad  at  all  with 
which  there  should  be  any  prorate.  That  is  a  question  that  can  be 
al)solutelv  tested  under  the  Elkins  law,  because  if  the  sharing  of  the 
rate  with  that  road  is  a  mere  device,  if  that  road  does  not  in  fact  per- 
form a  part  of  the  transportation  which  entitles  it  to  a  share  of  the 
rate,  then  it  is  clearly  within  the  provisions  of  the  Elkins  Act. 

There  are  terminal  roads  that  are  f^ntirely  ditferent  from  that.  Let 
me  cite  an  instance  without  naming  any  names.  Suppose  there  is  a 
road,  say  4o  miles  long,  and  the  stock  of  that  railroad  is  owned  by  a 
manufacturing  compaily,  say  engaged  in  the  manufacture  of  steel, 
and  under  the  chartei*  of  that  manufacturing  company  that  company 
is  authorized  to  hold  the  stock  of  that  railroad  company  and  that  rail- 
road connects  with  three  or  four  trunk  lines.  All  the  supplies  of  the 
manufacturing  company  must  go  over  that  railroad.  The  railroad  is 
40  miles  long.  The  railroad  company  savs,  '"We  must  have  TO  cents 
on  every  ton  of  coke  and  coal.  If  you  do  not  gi\'e  us  the  TO  cents,  you 
do  not  get  the  freight,  l)ecause  this  railroad  will  not  accept  any  less,  and 
all  the  supjjlies  going  to  this  manufacturing  plant  must  go  over  the 
railroad."'     Now,  the  officers  of  that  railroad  company  take  the  position 
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that  that  is  an  advantaoe  which,  under  the  laws  of  the  State,  they  are 
cntith^d  to.  Let  me  say  that  the  70  cents  does  not  exceed  the  local 
charge  per  ton  per  mile  which  they  are  authorized  to  make  under  the 
State  law;  but  it  may  be  at  least  20  cent.s  a  ton  higher  than  would 
ordinarily  be  given  a  railroad  as  a  prorate  of  the  through  rate.  What 
are  you  going  to  do !!  That  railroad  says,  *'  We  have  a  position  of  com- 
mercial advaidago.  We  can  get  our  local  rate,  or  very  near  it,  and 
we  are  going  to  take  it;''  and  they  further  politely  remark,  *' If  you 
three  or  four  railroads  get  together  and  sav  that  you  will  not  give  us 
that,  we  will  have  you  indicted  under  the  antitrust  act.'' 

That  is  a  perfectly  fair  view  for  them  to  take.  Are  they  not  entitled 
to  that,  as  a  matter  of  law  i  How  are  you  going  to  meet  that  situation  i 
We  can  not  meet  that  situation  just  because  you  gentlemen  here  have 
suspended  the  laws  of  trade,  have  suspended  the  law  that  makes  the 
self-interest  of  one  man  keep  the  self-interest  of  another  man  from 
gobbling  things  up:  and  those  railroads  can  not  protect  themselves 
against  that  proposition  because  you  have  suspended  their  right  of 
agreement  with  one  another,  and  that  would  be  tlie  only  way  to  meet 
it.     Congress  can  not  meet  it. 

Mr.  Mann.  You  have  instanced  the  Illinois  Steel  Company's  case  as 
a  suppositious  case? 

Mr.  Bond.   1  do  not  say  that,  whether  I  have  or  not. 

Mr.  Mann.  That  is  a  case  that  is  in  my  Congressional  district,  and 
1  am  perfectly  familiar  with  it.  Can  not  we  meet  that  by  giving  the 
Interstate  Commerce  Commission  the  right  to  say  what  shall  be  the 
respective  proportions  of  the  through  rate? 

Mr,  Bond.   I  do  not  think  you  can. 

Mr.  Manx.  Of  course  it  is  a  delicate  position  for  you  to  be  in, 
because  you  carry  most  of  the  freight. 

Mr,  Bond.  I  wish  we  did. 

Mr.  Manx.    1  know  you  do. 

Mr,  Bond.  But  it  is  a  very  serious  question:  I  mean  from  a  rail- 
road standpoint:  l)ecause  you  once  admit  that  that  is  a  sound  legal 
position  that  they  have  got.  and  it  is  a  sound  legal  position 

Mr.  Mann.  As  the  law  now  stands. 

Mr.  Bond  (continuing).  As  the  law  now  stands. 

Mr.  Manx.  I  have  no  doubt  of  it. 

Mr,  Bond,  And  I  have  very  serious  doul)ts  whether  you  can  amend 
the  law  so  as  to  meet  it  unless  j^ou  discriminate  against  the  railroad 
company  whose  stock  is  owned  by  a  manufacturing  company,  and  I  do 
not  belie\'e  that  you  can  make  any  such  discrimination  in  the  law. 
You  have  the  situation  as  it  is,  and  it  is  a  very  serious  one  from  the 
railroad  standpoint. 

What  are  we  going  to  do  with  it '.  The  same  thing  spreads  all  over 
the  country,  and  if  you  are  going  to  tie  these  railroads  up  and  sus- 
pend their  rights  of  contract  and  let  any  manufacturing  plant  that 
owns  a  railroad  have  that  advantage  over  them  the  result  will  be  that 
you  will  force  all  large  manufacturing  plants  in  this  country  into  the 
railroad  business.     They  have  got  to  go  into  the  railroad  business, 

Mr,  Shackleford.  Would  it  not  be  better  to  force  all  of  them  out 
of  it? 

Mr.  Bond,  That  is  a  very  serious  question  whether  you  can.  That 
is  a  question  which  I  do  not  believe  this  committee  is  prepared  to 
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handle  under  this  law.  I  have  not  heard  an}'  discussion  of  an^'^thing 
or  heard  anythino-  suo'ue.>^ted  in  the  way  of  a  practical  scheme  of 
meetino  it. 

Mr.  TowNSEND.  Su])i)ose  the  Conunission  were  allowed  the  lixino- 
of  rates? 

Mr.  Bond.  How  are  you  going  to  do  that^  Where  is  the  hill  that 
does  that?  None  of  the  bills  proposed  now,  or  heretofore,  meet  the 
case  at  all.  The  powers  conferred  to  tix  rates  and  to  divide  joint  rates 
will  not  enable  the  Commission  to  accomplish  what  they  wish  in  this 
case. 

Mr.  TowxSEND.  Suppose  we  make  that.  Suppose  we  give  the  Com- 
mission the  power  to  tix  the  rate  on  that  road,  which  it  is  to  charge? 

Mr.  BuuKK.  Suppose  the  rate  is  a  reasonal)le  rate,  Mr.  Townsend, 

Mr.  TowNSENi).  I  am  supposing  that  it  is  not.  He  has  shown  that 
it  is  not. 

]\Ir.  BoxD.  I  have  not  shown  any  such  thing.  I  am  oidy  stating 
the  position. 

Mr.  BuKKE.  Suppose  it  is  sliowni  by  the  railroad  commission  to  be 
a  reasonable  rate? 

Mr.  BoxD,  The}^  are  wnthin  their  legal  rights,  absolutely. 

Mr.  Mann.  As  a  matter  of  fact,  that  little  railroad — it  is  only  40 
miles  long,  along  the  southern  shore  of  Lake  Michigan — is  one  of  the 
most  expensively  constructed  roads  in  the  United  States. 

Mr.  Bond.  Absolutely.  And  I  think  their  legal  proposition  is 
sound.     And  I  have  been  up  against  it.     [Laughter.] 

i  wanted  simply  to  point  out  that  this  suggestion  of  mine,  if  it  is  a 
question  here  of  saving  time  and  getting  a  final  decision  in  these  mat- 
ters, is  practicable;  that  whereas  under  the  Cooper-Quarles  bill  you 
must  have  forty  days  before  the  case  can  possibly  stand  for  hearing, 
with  the  utmost  possible  dispatch,  and  whereas  your  order  without 
any  contest  does  not  go  into  effect  for  thirty  days,  and  in  case  of  con- 
test it  does  not  go  into  effect  for  sixty  daj's,  even  if  the  court  does  not 
suspend  it — and  let  me  say  that  under  your  laws  the  court  has  got  to 
suspend  it,  and  you  make  the  act  unconstitutional  if  you  say  that  it 
can  not  suspend  it,  and  if  it  be  suspended  the  whole  effect  of  the  act  is 
destroyed — whereas  under  the  Cooper  bill  you  can  not  have  any  order 
go  into  effect  in  the  first  place,  even  if  the  court  does  not  suspend  it. 
within  less  than  sixty  da3's.  Under  the  section  that  I  have  suggested 
you  will  have  an  adjudicated  rate  within  sixty  days,  because  this  court 
can  decide  these  cases  a  great  deal  faster  than  the  Commission  can  send 
them  to  it.  The  Commission  has  to  do  all  the  preliminary  work, 
and  what  is  more,  it  has  to  investigate  cases  where  it  finds  that  there 

no  unjust  discrimination  or  unjust  rate,  and  it  is  only  the  other  class 
of  cases,  those  in  which  there  is  an  unjust  rate  or  discrimination,  which 
go  into  the  court. 

The  reason  you  save  time  is  because  under  all  the  pending  bills  there 
is  a  complete  reversal  of  the  positions  of  the  parties.  You  start  in 
practically  with  the  Conunission  or  the  complainant  before  the  Com- 
mission in  th(^  position  of  plaintiff',  and  then  you  reverse  the  whole 
situation  and  make  th(>  railroad  the  plaintiff.  Now,  that  is  lost  motion, 
waste  of  time,  and  that  method  was  oidy  adopted  to  meet  a  view  of 
the  Conmu'ssjon  that  if  they  had  to  go  into  all  the  circuit  courts  they 
Avere  not  in  a  dignified  })Osition,  if  tli(\v  had  to  go  in   as   plaintilf  to 
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enforce  their  own  orders.  Now,  if  you  have  a  special  court,  that  lost 
motion  is  done  awa3^  with,  and  there  is  no  use  in  reversing  the  situa- 
tion of  the  parties,  and  you  can  g-o  right  into  court,  and  then  you  have 
all  3'our  records  in  one  place;  and  you  are  in  the  further  situation 
that  if  3^ou  hnd  in  the  future  that  this  plan  does  not  work  fast  enough, 
then  you  can  dispense  altogether  with  the  i)reliniinary  trials  before 
the  Commission,  and  you  can  let  the  Commission  go  into  court  simply 
on  their  own  examination  to  see  if  there  is  something  wrong,  and  fur- 
ther expedite  it  in  that  way;  and  you  have  all  your  records  as  to  what 
has  been  adjudicated  in  one  place. 

I  have  exceeded  my  time,  Mr.  Chairman,  1  am  afraid.  I  thank  you 
very  much. 

STATEMENT  OF  MR.  DAVID  WJ:LC0X,  PRESIDENT  OF  THE  DELA- 
WARE AND  HUDSON  RAILROAD  COMPANY. 

Mr.  A¥ii.cox.  If  I  can  have  only  the  hour  that  remains,  Mr.  Chair- 
man, I  will  endeavor  to  comply  with  the  desires  of  the  committee,  of 
course. 

Mr.  Chairman  and  gentlemen,  the  Delaware  and  Hudson  Company, 
of  wdiich  I  have  the  honor  to  be  president,  was  incorporated  by  the 
State  of  New  York  in  1823  for  the  purpose  of  bringing  a  supply  of 
hard  coal — as  they  called  it  in  those  da3^s,  '"  stone  coal  " — from  Penn- 
sylvania to  New  York.  Its  rights  were  confirmed  by  the  legislature  of 
Pennsylvania  very  shortly  thereafter.  I  may  say  that  it  antedates 
the  law  to  amend  charters,  and  comes  under  the  rules  laid  down  in- 
the  Dartmouth  College  case,  so  that  it  has  its  interests. 

The  company  has  been  carried  on  since  that  time  continuously  with- 
out a  receiver  or  a  reorganization,  and  as  I  have  occupied  my  office 
but  a  very  short  period  of  time — being,  in  fact,  like,  I  believe,  most  of 
the  committee,  a  lawyer — I  may  say  that  its  conservative  management 
has  led  to  its  continued  prosperity.  During  that  time  it  has  paid  out 
in  wages  bet^veen,  probably,  four  and  five  million  dollars;  in  divi- 
dends, between  sixty  and  seventy  million  dollars.  It  has  now  about 
23,000  employees.  The  company  and  its  leased  companies  have  about 
6,000  security  holders.  Therefore  I  may  say  that  there  are  29,000 
people  who  are  interested,  and,  with  those  who  are  dependent  upon 
them,  it  is  not  too  much  to  saj'  that  there  are  100,000  people  who  are 
interested  in  the  continued  prosperity  of  this  property.  The  stock 
of  the  Delaware  and  Hudson  Company  is  very  wadelj^  distributed. 
There  are  3,800  stockholders,  and  the  average  holding  of  each  one  of 
them  is  $11,000  at  par. 

Wlien  I  applied  to  the  chairman  of  this  committee  for  a  hearing,  I 
did  not  apply  on  behalf  of  the  Delaware  and  Hudson  Company,  but 
on  behalf  of  its  employees  and  security  holders  and  on  behalf  of  those 
who  are  dependent  upon  them.  My  constituency,  I  may  say,  is  per- 
haps 100,000;  probably  that.  What  has  been  the  cause  of  the  pros- 
perity of  this  property  and  upon  what  depend  its  100,000  people? 
Upon  nothing  else  in  the  world  but  the  income  of  the  property. 
Without  the  income  the  property  is  of  no  value.  Without  the  income 
there  would  be  no  incentive  to  operate  it ;  and  therefore,  necessarily, 
any  proposition  which  tends  to  place  in  the  hands  of  the  Government, 
however  ably  administered,  the  question  as  to  whether  or  not  this 
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substantial  )nass  of  property  shall  earn  anything,  which  tends  to 
qualify  or  limit  its  earning  capacity,  aifects  not  the  company,  for 
these  companies,  gentlemen,  are  of  very  little  real  importance.  They 
are  artificial  persons.  They  are  the  means  by  which  the  property  of 
the  owners  is  held  together  and  is  made  productive.  That  is  all  there 
is  of  it. 

If  the  American  people  so  wish,  the  corporations  may  die.  But 
what  is  to  become  of  the  people  who  are  interested  in  them  ?  "\^Tiat  is 
to  become  of  this  enormous  mass  of  property,  upon  which  rests  the 
prosi:)erity  not  merely  of  the  class  vv^hom  I  have  named,  but  also  of 
those  who  sell  suj^piies  to  them,  and  of  the  communities  through 
which  they  j^ass,  and  of  the  communities  which  will  be  built  up  by 
their  extension?  It  seems  to  me  that  that  is  the  serious  question, 
What  effect  is  what  you  may  do  here  going  to  have  upon  the  future 
welfare,  productiveness,  and  value  of  the  greatest  single  industrial 
interest  of  the  country?  It  is  a  great  responsibility,  gentlemen.  I 
do  not  come  here  as  an  extremist.  If  you  can  devise  anything  which 
will  be  to  the  benefit  of  the  country  as  a  whole,  who  will  welcome 
it  more  than  those  who  are  interested  in  the  railroad  property? 
Wh}'  should  they  not?  As  I  said  a  moment  ago,  it  is  the  greatest 
single  interest  there  is  in  the  countr3^  It  has  eight  to  ten  thousand 
million  dollars'  worth  of  the  country's  accumulated  wealth.  As  the 
Delaware  and  Hudson  Company  has  grown  to  become  a  favorite 
object  of  investment  with  estates  and  institutions  which  have  a  more 
or  less  fiduciarj'  character,  so  is  it  the  case  with  the  very  large  mass 
of  this  property  generally. 

Now,  gentlemen,  great  as  I  feel  my  own  responsibility  with  refer- 
ence to  the  company  with  which  I  am  connected,  I  realize  that  the 
responsibility  of  this  committee  is  very,  very  much  more  serious.  It 
may  pass  an  act  which  shall  put  it  in  the  power  of  those  who,  how- 
ever well  iutentioned  they  are — and  I  do  not  wish  to  join  the  super- 
heated gentlemen  who  sometimes  want  to  have  the  Interstate  Com- 
merce Commission  abolished  because  they  are  not  doing  anything, 
and  I  will  ssij  that  they  are  not  railroad  men,  that  I  ever  heard  of — 
yet,  having  the  power,  may  do  great  harm.  I  do  not  share  in  that 
feeling  tovrard  the  Commission.  But,  as  I  say,  gentlemen,  you  may 
pass  an  act  that  will  so  compromise  the  value  of  the  property,  and  the 
prosperity  of  the  connnmiities  of  the  country,  that  it  will  bring  wide- 
spread disaster.  On  the  other  hand,  you  may  pass  an  act  which  Avill 
fail  of  operation.  Some  people  say  that  the  present  act  has  not 
accomplished  what  was  hoped,  although  I  do  not  agree  with  that 
exactly.  But  you  may  do  the  same  thing,  not  intentionally  but  unin- 
tentionally, and  the  act  which  you  may  pass  may  become  a  gold  brick 
in  legislation.  And  there  are  those  two  great  possibilities.  You 
may  pass  an  act  Avhich  will  so  compromise  the  value  of  the  greatest 
mass  of  accumulated  resources  of  the  country  that  its  efficiency  will 
in  a  measure  cease,  or  at  any  rate  become  less,  or  you  may  pass  an  act 
which  will  fail  of  accomplishing  the  desired  results,  and  this  agita- 
tion may  go  on,  stimulated  and  kept  on  foot  in  the  methods  which 
you  gentlemen  know  so  well,  apparently  ad  infinitum. 

AVhat  I  say,  gentlemen,  is  that  it  is'  a  very,  very  serious  moment 
when  an  Anglo-Saxon  government  undertakes  the  charge  of  people's 
money  and  says  how  much  they  shall  earn  by  the  exercise  of  their  con- 
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stitutional  rights  of  liberty  and  property.  And  it  should  be  recog- 
nized that  possibly  we  are  at  the  parting  of  the  ways,  and  that  if  this 
be  done  it  will  go  on  until  those  constitutional  guaranties  have  but 
little  value,  and  the  only  profession  worth  exercising  in  the  country 
will  be  that  of  holding  office  in  some  administrative  board. 

I  do  not  want  to  exaggerate,  but  the  committee  is  certainly  aware  of 
the  fact  that  Congress  has  no  special  power  over  carriers.  What  the 
Constitution  provides  is  that  Congress  may  regulate  commerce  among 
the  States  or  with  foreign  nations.  The  shipper  is  engaged  in  inter- 
state commerce  just  as  much  as  the  carrier.  The  manufacturer  who 
ships  is  engaged  in  interstate  commerce  equally  with  the  carrier,  and 
if  the  plan  is  to  be  adopted  that  the  earnings  of  those  who  are  engaged 
in  this  interstate  commerce  are  to  be  regulated  by  a  governmental 
and  administrative  board,  it  applies  just  as  much  to  the  shippers  as 
to  the  carriers.  There  is  no  substantial  difference  between  them.  It 
applies  to  everybody.  So  that  it  is,  as  I  say,  a  question  that  affects 
the  entire  community. 

The  Chairman.  You  think  there  is  no  difference  in  the  legal  status 
of  a  common  carrier  and  a  shipper  ? 

Mr.  Wilcox.  Of  course,  Mr.  Chairman,  I  trust  that  I  have  practiced 
law  long  enough  to  haA^e  some  idea  of  what  the  difference  is. 

The  Chairman.  You  said  no  substantial  difference. 

Mr.  Wilcox.  No,  sir ;  there  is  no  substantial  difference  in  the  power 
to  regulate.  The  common  carrier  is  bound  to  charge  reasonable  rates 
and  not  to  discriminate.  Now,  when  you  have  got  beyond  that  T 
do  not  think  there  is  a  great  deal  of  difference.  The  common  carriers 
do  not  derive  their  franchises  from  the  Federal  Government  after  all; 
they  derive  them  from  the  States,  and  I  do  not  believe  that  there  is 
any  substantial  reason  for  discriminating  between  a  corporation 
which  is  engaged  in  interstate  commerce  and  anybody  else  who  is 
engaged  in  interstate  commerce.  In  fact,  I  think  the  right  to  liberty 
and  property,  which  is  guaranteed  by  the  fifth  amendment,  is  a  right 
of  a  corporation  as  much  as  an  individual,  and  my  impression  is  that 
it  has  been  settled  by  the  Supreme  Court  of  the  United  States. 

Mr.  Shackleford.  This  legislation  is  not  aimed  at  corporations 
any  more  than  individuals,  if  individuals  are  engaged  as  carriers  in 
interstate  commerce,  is  it? 

Mr.  Wilcox.  I  think  it  is  a  fair  comment ;  but  really  I  think  your 
idea  agrees  with  mine — that  is,  that  corporations  and  individuals 
stand  on  the  same  footing. 

Mr.  Adamson.  Does  not  the  power  of  Congress  over  commerce 
belong  equally  to  anything  and  anybody  engaged  in  interstate  com- 
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Mr.  Wilcox.  I  have  not  the  slightest  doubt  about  it. 

Mr.  Adamson.  A\Tiether  they  use  wagon  teams  or  railroads,  or 
whether  they  are  individuals  or  corporations? 

Mr.  Wilcox.  Yes,  sir. 

Mr.  Mann.  But  there  is  a  distinction  between  the  power  to  regu- 
late the  rates  of  common  carriers  or  common  w^arehousemen  and  the 
power  to  say  what  persons  shall  sell  their  goods  for?  Is  not  that 
distinction  drawn  by  the  courts? 

Mr.  Wilcox.  If  the  gentleman  please,  I  thought  that  I  made  that 
clear,  or  tried  to,  that  the  carriers  are  bound  to  exercise  their  public 


PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW.         229 

employment  at  reasonable  prices.  But  now  we  have  the  new  doctrine 
which  has  recently  arisen,  that  to  engage  in  interstate  commerce  gen- 
erally is  to  be  a  privilege.  If  that  is  so  it  completely  obliterates  any 
such  distinction. 

Mr.  Mann.  I  do  not  think  there  will  be  any  such  result  as  that, 
forhinately. 

Mr.  AViLCOx.  Well,  what  I  say  on  that  is  merely  in  the  nature  of 
pointing  out  that  that  was  wdiat  you  are  coming  to.  This  is  simply 
the  beginning. 

Mr.  Ada:mso>,.  Is  not  the  just  and  practical  criterion  as  to  what 
prices  are  charged  under  similar  circumstances  at  other  places? 

Mr.  Wilcox."  I  think  that  is  probabW  the  best  test,  although  the 
Interstate  Commerce  Commission  seems  to  think  otherwise. 

^ly  time  is  brief,  and  I  will  pass  on.  I  Avill  say  that  Mr.  Spencer 
and  mj^self  have  prepared  a  brief,  which  I  will  file  with  the  commit- 
tee, which  I  shall  venture  to  hope  that  the  committee  will  read,  be- 
cause it  endeavors  to  set  forth  consecutively  our  view's  on  the  whole 
subject  in  a  manner  which  it  would  be  tedious  to  pursue  here  in 
argument,  even  if  it  were  not  impracticable  for  lack  of  time. 

The  Chairman.  What  business  is  the  Delaw^are  and  Hudson  Com- 
pany engaged  in? 

Mr.  Wilcox.  In  the  railroad  business  and  in  mining  coal. 

The  Chairman.  I)i  what  proportions? 

Mr.  Wilcox.  You  mean  the  proportions  of 

The  Chairman.  What  proportion  of  its  revenue  comes  from  the 
production  of  coal  and  what  proportion  from  its  carrying  of  coal  or 
from  its  business  as  a  common  carrier? 

Mr.  Wilcox.  Of  course  it  does  a  large  general  business  in  addi- 
tion to  the  coal  over  its  railroads. 

The  Chairman.  Yes. 

Mr.  Wilcox.  And  I  should  say  that  from  the  mining  of  the  coal 
its  revenue  is  a  little  over  40  per  cent,  and  the  balance  is  from  its 
business  generally. 

The  Chairman.  You  spoke  of  the  value  of  this  property  as  from 
eight  to  ten  thousand  millions. 

Mr.  AViLCOx.  No,  sir.  The  value  of  the  railroad  property  of  the 
country  is  from  eight  to  ten  thousand  millions,  I  saicl. 

The  Chairman.  I  thought  you  said  the  value  of  this  railroad 
property. 

^Ir.  AViLcox.  No,  sir;  Ave  are  not  as  rich  as  that,  Mr.  Chairman. 
That  is  what  I  put  the  value  of  the  railroad  property  of  the  country 
at.  Of  course  the  securities  outstanding  are  $12,000,000,000.  but 
there  is  more  or  less  duplication  bv  reason  of  the  treasury  assets  held 
by  the  company,  so  that  I  think  it  would  be  fair  to  say  $12,000,000,000 
as  the  outstanding  securities. 

I  Avill  just  venture  to  say  this,  gentlemen,  that  when  I  took  office  as 
president  of  this  company,  Avhich  was  less  than  two  years  ago.  I  had 
been  practicing  law  then  for  thirty  years,  and  I  suppose  that  I  am 
still  a  good  deal  more  of  a  lawyer  than  a  railroad  man.  I  believe 
most  of  the  committee  are  lawyers,  and  therefore  w^e  may  sympa- 
thize Avith  each  other.  AA^hen  I  took  up  the  office  various  gen- 
tlemen wdio  had  been  engaged  in  the  railroad  service  for  a  great 
many  years,  whom  I  met,  said :  "  Now,  Ave  haA^e  one  piece  of  advice 
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to  olfer  to  you,  and  only  one.''  I  said:  "That  is  very  kind.  I 
should  be  glad  to  have  more,  but  I  should  be  obliged  for  the  one. 
"Wliat  is  that  ?  "  They  said :  "  Go  slow."  x\nd,  gentlemen,  I  have 
found  that  the  most  valuable  piece  of  advice  that  I  could  pos- 
sibly have  had.  So  I  want  to  say  to  the  committee,  not  merely 
as  a  railroad  man  or  as  a  lawyer,  but  as  an  American  citizen, 
that  inasmuch  as  this  matter  has  been  forced  upon  the  committee  by 
an  agitation  which  has  been  largely  based,  as  I  conceive,  upon  mis- 
apprehension, and  if  I  had  the  time  I  think  I  could  demonstrate  that 
to  the  committee — I  Avant  to  urge  the  cormnittee  with  the  utmost  ear- 
nestness which  is  in  ni}^  power  to  go  slowly  about  this  thing,  because 
a  step  once  taken  can  not  be  retraced,  and  unless  it  is  the  right  step, 
as  I  said  a  while  ago,  it  may  lead  to  great  disaster  or  it  may  lead  to 
cruel  and  exasperating  disappointment.  Do  not  do  anything  until 
you  are  sure  that  you  are  going  to  do  something  effective.  That  is 
what  the  railroad  owners  of  the  country  would  say  to  you.  Do  not 
be  in  a  hurry  and  do  not  jjass  statutes  because  you  think  people 
want  something  done.  Be  sure  that  you  are  doing  something  for  the 
good  of  the  country  as  a  whole,  not  merely  for  the  good  of  the  special 
regions  which  are  particularly  exasperated. 

And  I  will  say  here  we  know  very  little  of  these  conditions  in  the 
East — almost  nothing.  Do  not  do  something  merely  for  the  sake  of 
doing  something.  This  is  too  serious  a  question  for  that  sort  of  treat- 
ment. If  you  do  anything,  if  in  your  ripe  judgment,  in  your  wisdom, 
you  conclude  that  it  is  desirable  to  do  something,  do  something  which 
will  have  value,  not  something  with  which  your  names  will  be  asso- 
ciated either  as  a  failure  or  as  a  disaster. 

I  said  that  I  was  not  one  of  those  who  believe  in  abolishing  the 
Interstate  Commerce  Commission.  Of  course  the  great  benefit  of 
that  Connnission  has  been  the  settlement  of  claims  without  contro- 
versy. In  that  manner  it  has  settled  over  90  per  cent  of  the  claims 
which  have  come  before  it.  That  is  the  business  way  of  carrying  on 
business,  for  the  parties  to  settle.  T  do  not  know  of  any  business, 
gentlemen,  which  is  carried  on  successfully  by  third  parties  who  have 
no  interest  in  the  ultimate  result,  and  no  business  which  is  carried  on 
by  lawsuit.  Business  by  lawsuit  would  be  a  thing  to  be  abhorred,  a 
tiling  which  would  be  impossible.  That  is  where  the  Interstate  Com- 
merce Commission  has  been  useful.  The  difficulty  has  arisen  out  of 
the  other  10  per  cent.  I  do  not  think  so  because  they  quote  what 
Judge  Schoonmaker  said  as  showing  that  the  Commission  then  real- 
ized that  it  had  not  power  to  fix  rates.  That  was  the  construction 
given  to  the  language  of  Commissioner  Schoonmaker  by  eJudge 
Brewer. 

I  suppose  that  the  committee,  by  the  discussions  that  have  been  had, 
has  been  fully  advised  of  the  fact  that  upon  the  record  there  is  no 
question  of  the  reasonableness  of  rates  per  se.  Upon  a  brief  which 
I  shall  have  the  pleasure  of  filing  that  matter  is  fully  argued  out.  It 
admits  of  no  question.  Even  as  those  advances  from  1899  until 
1903,  regarding  which  the  Commission  reported  last  year  to  the  Sen- 
ate— even  as  to  them  the  Commission  itself  says  that  it  does  not  claim 
that  they  were  unreasonable.  In  an  article  in  the  North  American 
Review,  which  was  written  by  one  of  the  most  productive  of  the  Com- 
missioners last  June,  the  same  statement  was  repeated,  that  he  did 
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not  claim  that  tlie^^  were  unreasonable,  but  simply  that  the  Govern- 
ment ought  to  have  the  right  to  fix  them.  That  is  simply  and  baldly 
that  the  Government  should  fix  future  rates.  There  is  nobody  com- 
j)laining;  there  is  no  case  and  there  has  never  been  a  case,  as  I  have 
no  doubt  that  the  committee  has  been  informed  over  and  over  again, 
of  imroasonable  rates  which  has  been  sustained;  but  the  position  of 
the  Commissioner  Avho  wrote  this  article  Avas  that,  as  a  matter  of  right, 
the  Government  should  always  intervene  in  these  circumstances. 

Xow,  that  advance  in  rates  amounted  to  what?  Thirty-nine  thou- 
sandths of  a  cent  per  ton  per  mile.  And  it  is  interesting  to  notice 
that  in  the  report  for  1902,  in  commenting  upon  the  relation  of  rates 
between  1898  and  1902,  the  Commission  uses  the  expression  that  the 
rates  were  about  the  same.  Now,  the  difference  between  those  two  years 
consisted  of  a  difference  of  forty-one  thousandths  of  a  cent,  and  the 
Commission  said  that  the  rates  were  about  the  same,  and  the  Conunis- 
sion  said  that  the  increase  in  gross  earnings  was  due  to  the  increased 
volume  of  traffic.  A^'lien  they  came  to  comparing  the  rates  of  1899 
and  those  of  1903,  the  difference  was  thirty-nine  thousandths  of  a  cent, 
two  thousandths  of  a  cent  less  than  the}"  had  been  between  1898  and 
1902,  when  the  Commission  said  they  were  about  the  same.  Neverthe- 
less, this  difference  of  thirty-nine  thousandths  of  a  cent  was  described 
as  having  uuide  enormous  additions  to  the  expenses  of  railway  trans- 
portation, although  a  difference  of  forty-one  thousandths  of  a  cent,  tak- 
ing the  two  previous  corresponding  years  for  purposes  of  comparison, 
was  described  as  leaving  the  rates  about  the  same.  I  suppose  that  the 
committee  has  also  been  fulh'  advised  of  the  fact  that  the  Elkins  law 
covers  the  subject  of  rebates.  The  Interstate  Commerce  Commission 
has  so  said  in  its  last  two  annual  reports,  that  that  subject  is  fully 
covered.     So  that  I  shall  not  stop  to  talk  about  that. 

But  the  matter  to  which  I  wish  to  call  the  attention  of  the  commit- 
tee is  the  matter  of  discrimination  between  localities.  As  to  that 
question  of  discrimiiiatioii  between  localities,  that  is  a  matter,  gentle- 
men, which  you  will  always  have  with  you.  It  is  a  question  that 
arises  naturally  from  the  desire  for  commercial  advancement.  It  is 
the  natural  result  of  commercial  rivalry.  I  have  no  doubt  you 
remember  the  language  of  the  Supreme  Court,  in  which  it  points  out, 
wdth  a  great  deal  of  elaboration  and  vigor,  that  it  is  not  all  discrimi- 
nations and  all  preferences  Avhich  establish  a  cause  of  complaint,  but 
that  they  must  be  undue  or  unjust,  and  that  the  existence  of  prefer- 
ences can  never  be  overcome.  Claims  that  preferences  exist  or  are 
undue  or  unjust,  as  I  have  just  said,  arise  from  the  feeling  which 
everyone  has  that  he  desires  equal  treatment  with  his  neighbor,  and 
that  his  place  desires  equal  treatment.  They  are  difficult  questions. 
The}'  give  the  railroad  companies  a  great  deal  of  concern.  They  are 
questions  between  the  localities  rather  than  with  the  railroads,  and 
they  are  questions  which  affect  the  railroads  only,  as  they  almost 
invariably  lead  to  a  reduction  of  their  revenue. 

The  efforts  of  the  traffic  officials  of  the  road  to  meet  the  necessities 
of  the  shippers  and  to  enable  their  manufacturers  and  shippers  to 
ship  to  farther  markets  all  the  time  are  what  have  led,  more,  in  my 
belief,  than  anything  else,  to  the  dowuAvard  course  of  rates,  which 
has  been  ]iractically  continuous.  "\Mien  you  consider  the  increase  in 
the  cost  of  materials  in  th((  past  few  years,  it  is  not  too  much  to  say 
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that  that  has  been  a  continuous  course.  The  traffic  official  is  con- 
stantly endeavoring  to  enable  his  oaa^i  patrons  to  reach  farther  mar- 
kets. Now,  there  can  not  be  any  question  that  that  encourages  compe- 
tition, enables  the  consumer  to  have  the  benefit  of  constantly  increas- 
ing sources  of  supply,  and  yet,  naturally,  when  the  dealers  in  the 
farther  markets  find  that  a  new  element  of  competition  has  entered 
they  claim  that  they  are  prejudiced,  and  that  the  first  market  is 
receiving  an  undue  preference. 

On  this  subject  it  is  worth  while  to  see  what  the  Interstate  Com- 
merce Commission  has  said.     They  say : 

In  view  of  their  opportunities  and  the  temptations  to  which  their  traffic  offi- 
cers are  exposed,  it  is  perhaps  not  too  much  to  say  that  the  obligations  of  neu- 
trality in  this  regard  are  usually  observed,  and  that  discriminations  of  this 
character  are  not  often  the  subject  of  complaint. 

That  is  from  the  report  of  the  Commission  for  1895.  They  say 
further : 

It  is  worth  observing  that  some,  at  least,  of  the  most  important  controversies 
involving  the  rates  and  methods  of  railway  carriers  are  rather  between  compet- 
ing communities  or  producing  regions  than  between  rival  lines  of  railway. 
Railway  development  has  extended  far  beyond  the  point  at  which  any  of  the 
greater  systems  find  their  interests  so  identified  with  a  single  community  as  to 
feel  wholly  indifferent  to  the  demands  and  needs  of  all  competing  communities. 
Indeed,  there  may  be  entire  sincerity  in  the  contention,  on  the  part  of  the  officers 
of  a  great  system,  that  any  adjustment  which  satisfies  the  rival  communities 
which  it  serves  can  not  be  seriously  objectionable  from  its  own  point  of  view. 
In  such  degree  as  this  contention  may  be  sincerely  advanced  the  carrier  becomes 
a  relatively  unimportant  factor  in  the  struggles  of  rival  localities. 

That  is  from  the  report  of  1904,  page  28.  But  the  difficulty  about 
it  is  that  these  struggles  constantly  lead  to  the  tearing  down  of  the 
revenues  of  the  carriers,  and  therefore  it  can  scarcely  be  said  that  the 
carriers  are  relatively  an  unimportant  factor,  from  their  own  point  of 
view,  because  when  the  Commission  finds  that  a  rate  is  of  such  a  char- 
acter as  to  establish  a  preference,  it  never  raises  a  rate,  but  always  re- 
duces one  or  the  other  rate.  I  have  often  thought  that  that  is  a  serious 
constitutional  question.  Wlien  they  find,  for  example,  that  a  rate 
from  A  to  B  is  reasonable,  but  that  the  rate  from  C  to  B  is  lower, 
they  lower  the  rate  which  has  already  been  found  to  be  reasonable — 
that  from  A  to  B — and  in  that  manner  they  compel  the  carrier  to 
take  what  is  less  than  a  reasonable  rate.  It  is  a  question  which  will 
arise  at  some  time,  and  it  seems  to  me  raises  the  question  w^hether  the 
carriers  are  receiving  the  returns  to  which  they  are  entitled. 

Mr.  SiTACKLEFORD.  In  such  a  case  do  you  think  it  would  be  fair  to 
the  public  and  the  producers  and  the  shippers  to  compel  a  carrier 
to  raise  a  lower  rate  if  it  were  a  remunerative  rate  at  the  time  ? 

Mr.  Wilcox.  I  think  it  is  taking  the  property  of  the  carriers  with- 
out due  process  of  law,  to  compel  it  to  accept  an  unreasonable  rate 
in  the  first  instance. 

Mr.  Shackleford.  Would  it  not  be  quite  as  unjust  to  comuel 
another  carrier  to  raise  a  remunerative  rate  to  solve  the  situation? 

Mr.  Wilcox.  I  do  not  think  it  would. 

Mr.  Shackleford.  Would  it  not  be  iniiust  to  compel  one  carrier 
to  divide  its  traffic  with  another  carrier  that  could  not  secure  that 
traffic  by  fair  competition? 
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Mr.  AViLcox.  I  think  it  is  the  constitutional  question  of  taking 
property  without  duo  process  of  hvw. 

Mr.  AoAMSON.  If  one  rate  is  not  uiu'easonably  high,  and  the  other 
is  not  unreasonably  low,  they  are  both  reasonable,  are  they  not? 

Mr.  Wilcox.  Yes,  sir;  but  that  does  not  make  the  first  rate,  the 
first  unreasonably  high  rate,  as  reduced,  unreasonable. 

Mr.  ADAiMSox.  And  yet  it  might  be  sufficient  to  deter  a  court  or 
tribunal  from  compelling  a  carrier,  against  its  own  sound  judgment, 
to  depart  from  a  i-ate  which  it  finds  profitable  and  on  which  it  can 
hold  its  business. 

Mr.  Wilcox.  It  is  a  pretty  difficult  question. 

Mr.  Adamson.  I  think  that  is  an  easy  question. 

Mr.  Wilcox.  You  think  it  is  an  easy  question? 

Mr.  Adamson.  Yes,  sir. 

Mr.  Wilcox.  What  is  it  you  want  me  to  answer?  Do  you  want 
me  to  answer  it  ? 

Mr.  Adaimson.  I  replied  to  your  suggestion  that  it  might  be  suffi- 
cient to  deter  a  court  from  compelling  a  carrier,  against  its  judgment, 
to  raise  a  rate. 

Mr.  Wilcox.  I  think  the  court  would  very  likely  come  to  that  con- 
clusion. But  Avould  it  be  sufficient  to  prevent  it  from  lowering  a 
rate  which  the  court  had  found  to  be  reasonable?  At  best  I  can  not 
see  how.  Realh',  the  serious  question  is  how  this  change  will  oper- 
ate as  a  future  system.  And  now  I  want  to  read  to  the  committee 
a  few  expressions  of  the  Commission,  and  in  reference  to  the  opera- 
tion of  this  system  in  the  future: 

To  give  each  community  the  rightful  benefits  of  location,  to  keep  different 
commodities  on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in 
natural  volume,  and  to  pi-escribe  schedule  rates  which  shall  be  reasonable,  just 
to  both  shipper  and  carrier,  is  a  task  of  vast  magnitude  and  importance. 

That  collection  of  phrases  I  have  no  doubt  the  members  of  the 
committee  are  ver}'^  familiar  with.  It  first  made  its  appearance  in 
the  report  of  1893,  and  has  gone  on  echoing  down  the  corridors  of 
time  until  its  last  appearance  was  in  an  address  which  the  President 
delivered  before  the  economic  association  in  Chicago  this  season. 
What  does  it  mean.  I  find  sometimes,  when  I  have  been  sitting  up 
in  the  lone  hours  of  night  with  my  conscience  and  a  cigar,  perhaps, 
and  the  Quarles-Cooper  bill,  this  come  before  me,  and  I  have  thought 
of  littel  Alice  in  Wonderland  when  the  form  of  Jabberwocky  had 
been  repeated  to  her,  when  she  said  ''  It  sounds  very  pretty  and  seems 
to  fill  my  head  Avith  ideas,  but  I  don't  Imow  exactly  what  they  are." 
So  it  is  with  this.  It  says  "  To  give  each  community  the  rightful 
benefits  of  location."  The  reasonable  rule  is  that  there  shall  be  no 
preferences. 

;Mr.  Adamson.  The  fu.ndamental  error,  in  my  mind,  is  that  it  ought 
lo  have  said  "take  away  from  those  communities  a  natural  benefit" 

]\rr.  Wilcox.  The  gentleman  differs  from  the  Interstate  Commerce 
Commission  inmiediately.  It  says  "  to  keep  different  commodi- 
ties on  an  equal  footing."  AATiat  commodities  are  to  be  kept  on  an 
equal  footing?  Are  molasses  and  pig  iron  to  be  kept  on  an  equal 
footing,  or  Avhat  does  that  mean?  It  says  "  so  that  each  shall  circu- 
late freely  and  in  natural  volume."  That  is  to  say.  that  the  Interstate 
Commerce  Commission  or  some  other  brancli  of  the  Govci-nment  is  to 
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determine  what  is  the  natural  vohune  in  which  commodities  are  to 
circulate.  Do  you  think  it  is  possible  for  anything  to  determine  that 
except  the  natural  laws  of  supply'  and  demand,  and  do  you  think  there 
would  be  much  profit  in  an  eifort  of  that  kind?  Suppose  anyone 
w^ere  charging  a  jury  in  a  case  w^here  there  was  no  question  of  facts, 
and  it  woidd  be  a  question  of  law  as  to  what  should  be  the  natural 
volume  in  which  commodities  were  to  circulate;  do  you  not  think 
you  would  have  difficulty  in  framing  that  charge?  The  expression 
of  the  Commission  as  to  commodities  circulating  freely  has  an  anom- 
alous sound,  but  I  suppose  it  means  keeping  them  circulating  without 
restraint — without  charge. 

The  Commission  goes  on  in  the  report  for  1895  to  say : 

No  one  who  luiderstancls  the  intricacies  of  transportation  wonlcl  care  to  assert 
that  the  cletennination  of  a  jnst  rate,  or  the  decision  as  to  what  constitutes  dis- 
crimination, is  an  easy  taslc.  To  some  extent  the  principles  upon  which  taxa- 
tion rests  must  be  allowed  in  fixing  a  just  rate ;  to  some  extent  the  result  of  the 
rate  upon  the  development  of  industries  must  be  taken  into  the  account  in  all 
decisions  which  the  Commission  is  called  upon  to  make ;  to  some  extent  every 
question  of  transportation  involves  moral  and  social  considerations,  so  that  a 
just  rate  can  not  be  determined  independently  of  the  theory  of  social  progress. 

The  committee  will  observe  that  there  is  nothing  said  there  about 
reasonable  compensation  to  the  owners  of  the  railroads,  or  the  reve- 
nues of  the  compan3^  Now,  gentlemen,  is  that  practical  ?  Is  the  fix- 
ing of  rates  in  that  method  one  which  would  be  safe?  They  say  "  to 
some  extent  the  principles  upon  which  taxation  rests  must  be  allowed 
in  fixing  a  just  rate."  But  does  anyone  know  what  the  principles  are 
upon  which  taxation  rests?  I  think  there  are  about  as  many  as  there 
are  States  in  the  Union.  I  never  was  able  to  find  that  it  rested  upon 
anything  but  the  construction  of  the  statutes  where  the  tax  was  im- 
posed. 

Mr.  SiiACKftEFORD,  And  the  necessity  for  revenue? 

Mr.  Wilcox.  Yes,  or  the  amount  of  taxation  that  they  could  stand. 
That  seems  to  be  a  factor  as  much  as  anything.  They  say,  "  To  some 
extent  the  result  of  the  rate  upon  the  development  of  industries  must 
be  taken'into  the  account."  That  is  what  traffic  officials  are  always 
taking  into  account,  the  development  on  their  own  lines.  But  here 
you  have  one  object,  that  is  to  develop  the  industries  of  the  country. 
If  you  should  develop  on  one  line,  you  would  probably  dwarf  those 
industries  upon  another  line.  The  development  of  what  industries 
is  to  be  considered  ?  Is  there  anything  definite  about  that  way  of 
putting  it? 

Again  they  say,  "  To  some  extent  every  question  of  transportation 
involves  moral  and  social  considerations."  Now,  gentlemen,  this  is 
a  question  of  taking  people's  property.  Are  moral  and  social  condi- 
tions to  govern?  We  all,  I  have  no  doubt — I  know  I  do — value 
moral  and  social  considerations  at  their  proper  valuation  and  recog- 
nize where  they  apply;  but  do  they  apply  to  the  constitutional  guar- 
anty of  property  ? 

Again,  they  say,  "  so  that  a  just  rate  can  not  be  determined  inde- 
pendently of  the  theory  of  social  progress."  AVhat  in  the  world  does 
that  mean?  A^^iat  is  the  "theory  of  social  progress?"  Is  it  Henry 
George's  theory  of  social  progress  or  the  socialist's  theorv  of  social 
progress,  or  the  Middle  Age  theor}^  of  social  progi'ess?  "What  does 
it  mean,  anvthin!!?     It  means  nothing  tangible. 
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I  must  luirrv  along.     Again,  the  Commission  sa3's: 

Witbiii  eertaiu  limits,  it  is  good  policy  for  the  railway  manager  to  increase 
Lis  tonnage,  oven  at  the  expense  of  reducing  the  rate  per  ton.  Just  how  far 
this  rule  applies  no  one  can  tell. 

How  "far  it  is  good  polic^y  to  increase  the  tonnage  at  the  expense  of 
reducing  the  rate  per  ton  no  one  can  tell.     Then  they  say  further: 

The  merchant  who  buys  an  article  for  a  definite  price  knows  when  he  sells 
it  whether  he  makes  or  loses  by  the  transaction;  and  the  manufacturer,  as  a 
rule,  has  a  pretty  accurate  idea  of  the  cost  of  production,  but  the  railroad 
operator  can  not  ordinarily  say  whether  he  should  or  should  not  as  a  matter  of 
policy  take  traffic  at  a  certain  price. 

If  that  be  so,  can  the  lawyers  who  constitute  the  Interstate  Com- 
merce Commission  say  so?  Can  they  say  whether  the  interests  of  the 
property  owners  which  Avill  be  in  their  hands  will  be  served  by  taking 
traffic  at  a  certain  price  if  even  the  railroad  operators  can  tell  it  only 
bj'  certain  rules  which  govern  the  transaction  of  business  generally? 
They  further  say : 

The  freight  rate  is  a  complex  problem  when  applied  to  almost  all  competi- 
tive traffic.  Very  few  people  not  acquainted  with  the  subject  have  any  idea 
how  difficult  the  solution  of  that  problem  is. 

And  then  the  report  for  1903  of  the  Commission  says'  this : 

It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate,  and  more  diffi- 
cult to  give  in  detail  the  i-easons  that  lead  to  the  conclusion  reached ;  although 
the  Supreme  Court  of  the  United  States  has  given  certain  rules  by  which  to 
test  the  reasonableness  of  transportation  charges,  and  although  the  Commission 
has  endeavored  to  apply  those  rules,  yet  whenever  it  has  interrogated  railway 
officials  as  to  whether  or  not  they  are  governed  by  them  when  making  rates 
of  transportation,  they  have  invariably  answered  in  the  negative  and  said  that 
to  do  so  would  be  impracticable.  The  carriers  do  not  apparently  possess  the 
necessary  data  for  that  purpose,  and  there  is  at  present  no  other  source  from 
which  the  Commission  can  obtain  such  data. 

As  to  that  I  would  say  that  asking  the  traffic  officials  whether  they 
were  taking  their  own  property  without  due  process  of  law  seems 
a  little  absurd,  because  the  rules  which  were  laid  down  by  the  Su- 
preme Court  were  to  prevent  property  from  being  taken  in  invitum 
without  due  process  of  law.  A  man  can  give  away  his  own  propert}^, 
and  that  question  does  not  arise;  but  wdien  the  rates  are  sought  to 
be  made  by  superior  force,  then  the  question  does  arise,  and  then 
the  Commission  says  it  is  imjDOSsible  to  follow  the  rules  which  the 
Supreme  Court  has  laid  down.  Now,  that  is  an  extraordinary  sit- 
uation. Just  imagine,  brethern  of  the  bar,  what  a  field  of  litiga- 
tion that  would  be.  Because  these  decisions  of  the  Interstate  Com- 
merce Commission  will  be  thoroughly  probed,  and  then  it  would 
appear  that  according  to  their  own  statement  they  had  no  relation 
whatever  to  tlie  rules  that  the  Supreme  Court  lias  announced  on  that 
subject. 

Mr.  TowNSENi).  May  I  ask  you  a  question  ? 

Mr.  AViLCOx.  Yes,  sir. 

Mr.  TowNSEND.  Do  you  believe  that  the  (iovernment,  through  a 
commission. .or  any  other  body,  should  have  the  right  to  inquire  into 
the  reasonableness  of  a  rate? 

Mr.  Wilcox.  Yes,  sir;  certainly.  I  said  on  the  start  that  I  be- 
lieved in  a  commission. 

Mr.  TowNSEXP.  That  the  Commission  should  have  that  power? 

Mr.  Wilcox.  Yes,  sir 
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Mr.  ToA^■NSEND.  Should  they  have  the  right  in  determining  that 
to  inquire  into  the  earnings  of  the  road  to  determine  what  the  road 
is  earning? 

Mr.  Wii,cox.  Mr.  Committeeman,  T  would  plant  myself  on  what 
Judge  Harlan  said  in  the  case  of  Smith  v.  Ames  on  that  subject. 
That  is  the  most  thorough  statement  I  know  on  the  subject,  and  I 
believe  what  he  said.    I  will  read  it  if  you  want  to  hear  it. 

Mr.  TowNSEXD.  You  could  answer  my  question  if  you  understand 
him  as  you  do,  just  as  I  have  put  it  to  you. 

Mr.  Wilcox.  The  earnings  of  the  road  ? 

Mr.  ToAVNSEXD.  Yes,  sir. 

Mr.  AViLCOx.  That  is  my  vieAV,  certainly.  That  is  what  the  case 
of  Smith  /'.  Ames  said.  I  wanted  to  answer  your  question  compen- 
diously by  referring  to  that. 

Mr.  TowNSEND.  1  do  not  care  for  you  to  go  into  that. 

Mr.  Wilcox.  Taking  into  account  the  earnings  of  the  road?  I 
suppose  so. 

Mr.  TowNSEND.  What  would  be  necessary  in  order  to  fix  a  reason- 
able rate? 

Mr.  AV^iLcox.  That  is  a  question  liow  far  that  would  control  in 
cases  of  r<5ads  which  do  not  have  earnings.  There  has  got  to  be  an 
original  uniformity  of  rates. 

Mr.  TowNSEND.  That  would  involve  the  question  of  taxes  that 
you  have  referred  to,  whether  they  were  pa3dng  a  proper  proportion 
of  their  taxes. 

Mr.  WiLCOx.  1  do  not  know  whether  it  would  or  not;  the  systems 
of  taxation  are  so  diiferent. 

Mr.  TowNSEND.  And  that  would  involve  a  question  of  the  faith- 
fulness of  the  reports  of  the  railroads  as  to  their  distribution  of  their 
earnings  and  operation,  and  so  forth. 

Mr.  Wilcox.  Yes,  sir;  and  would  probably  involve  an  inquiry  as 
to  wdiat  are  betterments  and  what  are  renewals. 

Mr,  TowNSEND.  Is  it  your  opinion  that  the  railroads  are  fair  with 
the  people  in  making  those  statements  of  the  apjDortionment  of 
earnings  ? 

Mr.  Wilcox.  My  judgment  Avould  be  that  too  many  things  are 
called  betterments  which  are  really  renewals.  I  do  not  think  that 
they  are  conservative  enough  about  it. 

Mr.  TowNSEND.  You  think  they  are  treating  themselves  unfairly 
in  those  reports? 

Mr.  Wilcox.  Yes,  sir;  every  man  who  makes  a  report  likes  to  show 
that  he  has  strengthened  the  property.  In  that  respect  I  think  they 
call  things  betterments  which  are  probably  merely  renewals. 

Mr.  TowNSEND.  Now,  one  more  thing,  which  is  not  just  pertinent 
to  this,  but  in  order  to  understand  your  relation  to  this  I  will  ask 
you  this  question :  You  have  been  quite  interested  in  opposing  the 
enlargement  of  the  powers  of  the  Interstate  Commerce  Commission, 
and  especially  as  representing  the  principles  set  forth  in  the  Quarles- 
Cooper  bill  ? 

Mr,  Wilcox.  Yes,  sir. 

Mr.  TowNSEXD.  And  j^ou  had  something  to  do  Avith  getting  the 
withdrawal  of  indorsements,  of  people  Avho  had  signed  the  petition 
of  "Freight?" 
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I      Mr.  Wilcox.  Yes.  sir;    I  had  something  to  do  with  that. 
Mr.  TowNSEND.  AVhat  did  yon  do  in  connection  with  that? 

~Sh-.  AViLcox.  AVell,  let  nie  see.  Perhaps  I  ought  to  say  this,  that 
I  have  always  lived  in  New  York,  so  that  T  know  a  number  of  these 
gentlemen  myself,  Jind  I  suggested  to  gentlemen  who  knew  them, 
whom  I  did  not  know,  that  they  should  bring  the  matter  to  their 
attention,  and  made  suggestions  to  them  on  the  lines  that  I  have  sug- 
gested this  morning. 

Mr.  ToM'NSEND.  And  there  was  a  formal  effort  made  to  get  them  to 
withdraw  their  names'? 

Mr.  "\^''ILcox.  There  was  not  a  formal  effort.  I  think  that  I  have 
told  you  what  I  did.  There  was  one  of  those  concerns  which  was  a 
shipper  on  our  line,  and  I  had  never  heard  any  complaint  from  them, 
and  I  wrote  them  and  asked  them  whether  they  had  any  complaint. 
That  is  one  of  the  most  important  concerns  in  the  State  of  New  York. 
They  wrote  that  they  had  not  any  complaint,  and  very  strongly 
commended  our  station  agent  and  said  that  he  was  a  first-rate  man, 
and  they  hoped  that  he  would  continue  there;  and  they  said  on 
further  consideration  the}'^  believed  that  the  legislation  proposed 
would  be  undesirable,  and  they  did  not  believe  in  (xovernment  action 
on  these  matters. 

The  way  that  I  came  to  take  that  matter  up  was  this:  I  received 
from  Freight  a  letter  addressed  to  myself,  inclosing  a  copy  of  the 
petition  with  the  request  that  I  would  sign  the  petition  and  subscribe 
to  the  paper.  I  did  subscribe  to  the  paper,  and  when  I  read  the 
Quarles-Cooper  bill  I  thought  that  it  was  very  undesirable.  I  make 
no  question  about  saying  that;  that  is  what  I  came  here  to  say.  I 
found  also  the  petition  contained  a  misstatement  to  the  effect  that 
the  object  of  the  Quarles-Cooper  bill  was  to  restore  the  Interstate 
Commerce  act  to  the  condition  in  which  it  was  originally  passed. 
Now,  that  was  an  entire  misconception,  because  there  had  never  been 
any  change  in  the  connnerce  bill,  and  the  result  of  the  judgments 
of  the  Supreme  Court  was  to  construe  it,  and  we  all  know  that — you 
are  a  law3^er,  are  3'ou  not? 

Mr.  TowNSEND.  A  kind  of  a  lawyer. 

Mr.  Wilcox.  Like  myself.  That  did  not  emasculate  the  act  or 
eliminate  sections  or  anything  of  that  kind.  Tt  construed  the  act  as 
Congress  originally  passed  it.  This  petition  also  stated  that  the 
object  of  the  bill  was  to  restore  the  interstate  act  to  its  original  con- 
dition. 

Mr.  TowxsEND.  You  understood  that  it  was  to  restore  these  rate- 
making  powers  to  the  Commission  as  they  have  been  originally  given 
in  the  act?     You  understood  it  that  way  ? 

Mr.  Wilcox.  It  did  not  say  so. 

Mr.  TowNSEND.  You  understood  it  that  way,  did  you  not.  that  it 
was  to  restore  these  rate-making  powers,  as  the  Conmiission  supposed 
it  had  those  rights,  as  it  has  shown  by  attempting  to  exercise  those 
powers  ? 

Mr.  Wilcox.  If  you  could  have  explained  tliat  as  the  meaning  of 
the  jjetition  I  think  they  would  have  understood  it  more  fully  than 
it  was  possible  under  the  circumstances  for  them  to  understand  it. 
Have  I  answered  all  that  you  wanted  me  to? 

Mr.  TowNSEND.  Yes,  sir;   thank  you. 
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Mr.  Wilcox.  The  most  dangerous  thing-  about  this  matter,  it  seems 
to  me,  is  the  provision  as  to  fixing  the  just  relation  of  rates.  Before 
I  take  that  up,  however,  I  assume  tliat  the  committee  is  thoroughly 
aware  now  that  the  bill  gives  the  Commission  the  power  to  fix  rates,  or, 
as  was  said  in  the  maximum-rate  case,  all  rates  could  be  fixed  in  one 
proceeding.  It  is  therefore  inconsistent  with  the  language  of  the 
President's  message,  which  is  to  the  effect  that  it  is  not  desirable  to 
give  a  general  rate-making  power  to  the  Commission.  It  has  been 
claimed  in  recent  publications  by  Mr.  Bacon  and  Mr.  Moseley  that 
nothing  of  the  sort  was  sought,  and  yet  we  have  the  language  of  Judge 
Brewer,  holding,  in  terms,  that  that  would  be  the  necessary  effect  of 
this  change. 

Now.  you  take  the  just  relation  of  rates.  The  illustration  of  that  in 
the  differential  case,  I  believe,  has  been  presented  to  the  committee, 
where  the  Commission  wrote  an  opinion  saying  that  the  question  was 
how  far  New  YorJi  V\'as  entitled  to  its  commercial  supremacy — how  far 
it  was  to  be  permitted  to  retain  it — and  stating  that  the  policy  of  the 
country  was  that  the  trade  should  be  distributed  in  different  ports, 
and  the  Commission  proceeded  to  make  an  award  affirming  the 
differentials  in  part,  in  the  face  of  that  constitutional  provision  that 
no  regulation  of  commerce  or  revenue  shall  give  any  preference 
between  different  parts  of  the  United  States. 

In  absolute  flat  disregard  of  that,  just  latel3\  the  Commission  has 
said  that  it  is  no  part  of  its  functions  to  equalize  natural  advantages 
by  adjusting  rates.  So  that  those  varying  rules  could  be  applied, 
apj)arently,  according  to  the  fanc}'  of  the  Commission,  as  occasion 
might  arise.  In  one  case  it  might  be  held  that  the  commerce  of  a 
place  like  Chicago,  for  instance,  was  to  be  distributed,  and  in  another 
case  it  might  be  held  that  it  was  not  within  the  function  of  the  Com- 
mission to  equalize  natural  conditions,  because  it  is  on  record  both 
ways.  Suppose  it  could  do  this:  suppose  that  it  could  equalize  such 
advantages?  Is  there  anything  that  would  stop  competition  more 
than  that?  Is  there  anything  that  would  limit  the  productive  activ- 
ities of  various  commercial  centers  more  than  the  effort  to  give  to  each 
one  some  little  territory  in  which  it  had  a  natural  advantage,  because 
it  Avas  near  at  hand,  perhaps,  and  to  keep  ever^'body  else  out  ?  Be- 
cause that  would  be  the  effect  of  it  if  such  a  sj^stem  could  be  carried 
out.  I  doubt  whether  it  could  be,  but  if  it  could  be  carried  out  it 
would  absolutely  limit  competition  and  prevent  the  process  which  is 
going  on  all  the  time  of  developing  business,  so  that  manufacturers 
and  carriers  can  reach  farther  markets.  That  will  be  at  an  end.  So, 
too,  under  the  Quarles-Cooper  bill,  a  condition  of  ridigity  of  rates- 
would  arise  as  soon  as  the  Commission  had  acted,  because  the  rates 
under  the  provisions  of  that  bill  can  not  be  changed  except  by  the 
action  of  the  Commission  itself — not  by  the  court  even,  but  only  by 
the  action  of  the  Conmiission. 

And  that  condition  would  constantly  go  on.  Kates  would  gradu- 
ally become  fixed  everywhere,  and  the  enterprising  manufacturer 
who  wanted  to  reach  another  market  would  be  shut  out  from  doing  so. 

The  Chairman.  The  hour  has  arrived  at  which  we  must  adjourn. 
This  committee  is  not  allowed  to  hold  its  sessions  during  the  sitting  of 
the  House. 

Mr.  Wilcox.  I  am  greatly  obliged  to  you  and  the  gentlemen  of  the 
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committee.  Mr.  Cliairman.  for  hearing  me,  and,  as  I  have  said,  I  ex- 
pect to  file  a  brief  with  j'ou  right  away. 

Thereupon  (at  12  o'clock  m.)  the  connnittee  adjourned  until  Mon- 
day. Jiiniuaw  23,  1905,  at  10.30  o'clock  a.  m. 


The  interstate  commerce  act — The  legislation  noio  proposed  is  unnecessary 
and,  if  effective,  tcoiild  he  very  dangerous — The  remedy  for  any  grievance 
lies  in  thorough  enforcement  of  the  Ian:  rather  than  in  further  experimental 
■statutes. 

THE    SCOPE    OF    THE    IXTEUSTATE    COMMERCE    ACT    HAS    NEVER    BEEN     OIMINISHED    BY 

THE  COURTS. 

I  It  is  soinetiincs  said  tliat  tlie  prelimiuary  debates  in  Cougvess  indicate  au 
intention  that  tlie  scope  of  the  interstate  commerce  act  slionld  he  either  broader 
or  narrower  than  that  which  it  now  has.  But  it  has  often  been  ruled  by  the 
Supreme  Court  of  the  United  States  that  expressions  used  in  such  debates 
have  no  force  in  determining  the  meaning  of  statutes — that  meaning  is  to  be 
gathered  solely  from  the  language  of  the  statute  as  finally  enacted  (3  How., 
224).  Accordingly,  nothing  of  the  sort  ever  had  the  slightest  bearing  upon  the 
meaning  of  the  interstate  commerce  act.  The  powers  of  the  Commission  which 
it  created  ^vere  those  only  which  were  specified  by  the  language  of  the  statute. 

The  act  provided  that  rates  should  l)e  reasonable  and  there  should  be  no 
preference,  and  it  was  made  the  duty  of  the  Commission  to  enforce  these  rules. 
Under  settled  principles  of  construction  these  provisions  referred  to  action 
regarding  existing  conditions,  and  not  to  establishment  of  rates  or  regulations 
for  the  future.  Accordingly,  promptly  after  the  act  became  effective,  the  Com- 
mission decided  that  it  had  no  power  or  jurisdiction  regarding  future  con- 
ditions. Commissioner  Walker  said  as  to  the  suggestion  that  the  Commission 
could  "construe,  interpret,  and  apply  the  law  by  preliminary  judgment"  (1 
I.  C.  R.,  19).  that  "  a  moment's  reflection  will  show  that  no  such  tribunal  could 
be  properly  erected.  Congress  has  not  taken  the  management  of  the  railroads 
out  of  the  hands  of  the  railroad  companies.  It  has  simply  established  certain 
general  principles  under  which  interstate  commerce  must  be  conducted."  (Id., 
20.)  Commissioner  Cooley  said  that  in  case  the  Commission  had  preliminary 
power  to  suspend  the  long  and  short  haul  provision  it  "  would,  in  effect,  be 
required  to  act  as  rate  makers  for  all  the  roads  and  compelled  to  adjust  the 
tariffs,  so  as  to  meet  the  exigencies  of  business,  while  at  the  same  time  endeav- 
oring to  protect  relative  rights  and  equities  of  rival  carriers  and  rival  localities. 
This,  in  any  considerable  state,  would  be  an  enormous  task.  In  a  country  so 
large  as  ours,  and  with  so  vast  a  mileage  of  roads,  it  would  be  superhuman. 
A  construction  of  the  statute  which  should  require  its  performance  would 
render  the  due  administration  of  the  law  altogether  impracticable,  and  that  fact 
tends  strongly  to  show  that  such  a  construction  could  not  have  l)een  intended. 
*  *  *  No  tribunal  is  empowered  to  judge  for  it  until  after  the  carrier  has 
acted,  and  then  only  for  the  purpose  of  determining  whether  its  action  consti- 
tutes a  violation  of  law."  (Id.,  280,  281.)  Commissioner  Schoonmaker  said 
that  the  Commission  had  no  power  in  any  case  to  fix  rates  for  the  future,  but 
"  its  power  in  i-espect  to  rates  is  to  determine  whether  those  which  the  roadfe 
impose  are  for  any  reason  in  conflict  with  the  statute."  (1  I.  C.  R.,  357.) 
This  language  was  later  cited  by  the  Supreme  Court  (1G7  U.  S.,  570)  as  showing 
that  the  Commission  at  first  did  not  deem  itself  to  be  possessed  of  rate-making 
power. 

After  a  time  the  Commission  changed  its  attitude  in  the  matter  and  made 
various  attempts  to  regulate  future  conditions.  This  coui'se  naturally  led 
to  litigation.  It  is  frequently  said  that  the  Commission  exercised  this  power 
for  ten  years  without  objection  or  suggestion  that  its  course  was  unauthorized 
by  law.o     (Annual  report  of  the  Commission  for  1897,  p.  11.)     This  statement 

"As  for  example,  too,  in  The  Transportation  Tax,  issued  by  the  Cattle  Growers' 
Interstate  Committee,  Denver,  Colo.,  1004,  p.  26. 
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As  Avill  be  shown  below  at  length,  when  the  Commission  made  the  attempt  to 
•establish  future  rates  by  wholesale  (4  I.  C.  R.,  592),  that  attempt  was  promptly 
resisted  in  the  courts,  and  as  soon  as  the  courts  could  act  the  Commission  was 
held  to  have  exceeded  its  authority.  (162  U.  S.,  184;  107  U.  S.,  511.)  The 
rules  thus  laid  down  by  the  Supreme  Court  were  foreshadowed  at  circuit  as 
•early  as  1889  and  1890.      (-37  Fed.  Rep.,  567;  43  Fed.  Rep.,  37.) 

It  was  settled  in  1889,  by  a  judgment  of  the  eminent  Judge  Howell  E.  Jack- 
son (37  Fed.  Rep.,  567),  that  the  Commission  had  none  of  the  character  of  a 
court  and  its  decisions  could  be  enforced  only  through  aid  of  the  judicial 
tribunals,  and  in  this  view  the  Supreme  Court,  through  Justice  Harlan,  later 
concurred.     (154  U.  S..  485.) 

It  is  interesting  to  recall  the  language  of  Judge  Jackson,  which  was  as  fol- 
lows : 

"  The  functions  of  the  Commission  are  those  of  referees  or  special  conmiission- 
ers  appointed  to  make  preliminary  investigation  and  report  upon  matters  for 
subsequent  judicial  examination  and  determination.  In  respect  to  interstate 
commerce  matters  covered  by  the  law,  the  Commission  may  be  regarded  as  the 
general  referee  of  each  and  every  circuit  court  of  the  United  States,  upon  which 
the  jurisdiction  is  conferred  of  enforcing  the  rights,  duties,  and  obligations  rec- 
ognized and  imposed  by  the  act.  It  is  neither  a  Federal  court  under  the  Con- 
stitution, nor  does  it  exercise  judicial  powers,  nor  do  its  conclusions  possess  the 
efficacy  of  judicial  proceedings."     (37  Fed.  Rep.,  613.) 

An  effort  was  made  in  the  Fifty-second  Congress  (Senate  bill  No.  892)  to 
change  these  rules  by  giving  the  Connnission  judicial  character,  but  the  effort 
was  not  successful.  Shortly  (in  1894)  the  Commission  sought  to  fix  future 
rates  upon  an  extensive  scale  (4  I.  C.  R.,  592)  and  brought  suit  to  enforce  this 
action.  In  due  course  this  suit  reached  the  Supreme  Court  of  the  United 
States.  A  decision  upon  the  subject  was  first  made  on  March  30,  1896.  (162 
U.  S.,  184,  196,  197.)     The  court  said: 

"  It  is  argued  on  behalf  of  the  Commission  that  the  power  to  pass  upon  the 
reasonableness  of  existing  rates  implies  a  right  to  prescribe  rates.  This  is  not 
necessarily  so.  The  reasonableness  of  the  rate  in  a  given  case  depends  on  the 
facts,  and  the  function  of  the  Commission  is  to  consider  these  facts  and  give 
them  their  proper  weight.  If  the  Commission,  instead  of  withholding  judgment 
in  such  a  matter  vmtil  an  issue  shall  be  made  and  the  facts  found,  itself  fixes  a 
rate,  that  rate  is  prejudged  by  the  Commission  to  be  reasonable.  *  *  *  Sub- 
ject to  the  two  leading  prohibitions  that  their  charges  shall  not  be  unjust  or 
unreasonable,  and  that  they  shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  advantage  to  persons  or  traffic  similarly  circumstanced,  the  act  to 
regulate  commerce  leaves  common  carriers  as  they  were  at  the  common  law, 
free  to  make  special  contracts  looking  to  the  increase  of  their  business,  to  clas- 
sify their  traffic,  to  adjust  and  apportion  their  rates  so  as  to  meet  the  necessities 
of  commerce,  and  generally  to  manage  their  important  interests  upon  the  same 
l»rinciples  which  are  regarded  as  sound  and  adopted  in  other  trades  and  pur- 
suits." 

The  last  sentence  was  quoted  from  a  case  decided  by  Judge  Jackson  at  cir- 
cuit on  August  11,  1890  (43  Fed.  Rep.,  37),  and  affirmed  by  the  Supreme  Court 
in  1892  (145  U.  S.,  263). 

The  question  was  again  before  the  Supreme  Court  upon  May  24,  1897,  in  an 
action  brought  by  the  Commission.  (167  U.  S.,  479.)  Regarding  the  claim 
that  the  Commission  had  power  to  fix  rates  for  the  future  in  a  case  where  it 
had  held  the  existing  rate  imreasonable,  the  court  said  (p.  509)  :  "The  vice  of 
this  argument  is  that  it  is  building  up  indirectly  and  by  implication  a  power 
which  is  not  in  terms  granted."  Accordingly  it  repeated  the  language  quoted 
just  above  and  said  further  : 

'■  Our  conclusion,  then,  is  that  Congress  has  not  conferred  upon  the  Commis- 
sion the  legislative  power  of  prescribing  rates,  either  maximum  or  minimum  or 
absolute.  As  it  did  not  give  the  express  power  to  the  Commission,  it  did  not 
intend  to  secure  the  same  result  indirectly  by  empowering  that  tribunal  to  de- 
termine what,  in  reference  to  the  past,  was  reasonable  and  just,  whether  as 
maximimi,  minimum,  or  absolute,  and  thus  enable  it  to  obtain  from  the  courts 
a  peremptory  order  that  in  the  future  the  i-ailroad  company  should  follow  the 
rates  thus  determined  to  have  been  in  the  past  reasonable  and  just." 

In  response  to  the  suggestion  that  this  construction  of  the  act  rendered  the 
Commission  useless,  the  court  said  (p.  506)  : 

"  But  has  the  Commission  no  functions  to  perform  in  respect  to  the  matter  of 
rates ;  no  power  to  make  any  inquiry  in  respect  thereto?    Unquestionably  it  has. 
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and.  most  imporlant  duties  iu  respect  to  this  matter.  It  is  charged  with  the 
general  duty  of  inquiring  as  to  the  management  of  the  business  of  railroad 
companies,  and  to  keep  itself  informed  as  to  the  manner  in  wliich  the  same  is 
conducted,  and  has  the  right  to  compel  complete  and  full  information  as  to  the 
manner  in  which  such  carriers  are  transacting  their  business.  And  with  this 
knowledge  it  is  charged  with  the  duty  of  seeing  that  there  is  no  violation  of  the 
long  and  short  haul  clause ;  that  there  is  no  discrimination  between  individual 
shippers,  and  that  nothing  is  done  by  rebate  or  any  other  device  to  give  prefer- 
ence to  one  as  against  another;  that  no  undue  preferences  are  given  to  one  place 
or  places  or  individual  or  class  of  individuals,  but  in  all  things  that  equality 
of  right  which  is  the  great  purpose  of  the  interstate-connnerce  act  shall  be 
secured  to  all  shippers.  It  must  also  see  that  that  publicity  which  is  required  by 
section  (i  is  observed  by  the  railroad  companies.  Holding  the  railroad  com- 
panies to  strict  compliance  with  all  these  statutory  ijrovisions  and  enforcing 
obedience  to  all  these  provisions  tends,  as  observed  by  Commissioner  Cooley  in 
In  re  Chicago,  St.  Paul  and  Kansas  City  Railway  (2  Int.  Com.  Com.  Rep.,  231, 
261),  to  both  reasonableness  and  equality  of  rate  contemplated  by  the 
interstate-commerce  act." 

In  these  constructions  of  the  interstate-commerce  act  all  of  the  justices  of  the 
Supreme  Court  concurred  at  various  times,  with  the  exception  of  Justice  Harlan. 

It  has  since  been  pertinaciously  asserted  that  these  decisions  either  read 
into  the  act  something  which  was  not  in  it  or  I'ead  oiit  of  it  something  which  it 
originally  contained.  Apparently  iu  order  to  lend  emphasis  to  this  claim, 
terms  grotesque  in  the  discussion  of  judicial  decisions  have  generally  been  em- 
ployed. Thus  a  recent  writer  in  the  North  American  Review  speaks  of  the 
Supreme  Court  as  having  "  annulled  "  and  "  set  aside  "  the  act  and  "  eviscer- 
ated "  the  Commission ;  it  has  frequently  been  said  that  the  court  ''  emascu- 
lated "  the  statute ;  the  Commission  speaks  of  the  courts  having  made  "  dis- 
coveries"  contrary  to  the  general  understanding  (Annual  Report  for  1897,  pp. 
6,  9),  by  which  sections  of  the  statute  were  "eliminated"  and  "stricken  from 
the  act"  (Id.,  i).  -13),  and  refers  to  the  effect  of  these  adjudications  "in  defeat- 
ing the  purposes  of  the  act"  (Annual  Report  for  1898,  p.  5;  Annual  Report  for 
1901,  p.  5),  and  the  Commissioner  of  Corporations,  in  his  recent  report,  says  that 
"  the  force  of  the  interstate-commerce  act  has  been  seriously  weakened  by 
judicial  interpretation." 

These  fashions  of  speech,  if  serious,  are  founded  upon  misconception  of  the 
processes  of  jurisprudence.  The  act  contained  no  provisions  in  terms  author- 
izing action  in  regard  to  future  conditions.  Accordingly,  the  Commission 
promptly  held  that  it  had  no  power  in  that  regard.  Thereafter  the  Commission 
adopted  a  contrary  view  and  sought  to  exercise  control  over  future  rates. 
Thus  it  became  necessary  for  the  Supreme  Court  to  decide  which  view  was 
sound.  It  decided  that  the  view  first  adopted  by  the  Commission  was  the 
correct  construction  of  the  statute.  This,  of  course,  settled  by  authority  the 
meaning  of  the  act  as  originally  passed.  It  took  nothing  therefrom  and  added 
nothing  thereto.  The  court  decided  merely  that  nothing  contained  in  the  stat- 
ute as  it  was  passed  in  1887  conferred  any  power  regarding  future  rates ;  no 
more  and  no  less. 

It  is  therefore  idle  and  foolish  to  speak  of  these  decisions  as  having  in  any 
way  qualified  the  act  as  Congress  passed  it. 

PROPAGANDA   FOR   FURTHER   LEGISLATION. 

The  action  of  Congress  as  thus  finally  construed  was  not  accepted  in  all 
quarters  as  sufficient.  A  propaganda  was  at  once  set  on  foot  for  further  legis- 
lation increasing  generally  the  powers  of  the  Commission.  The  statement  has 
often  been  made  that  this  movement  originated  largely  with  and  has  been  kept 
alive  by  the  Commission  itself.  This  statement  is  supported  by  the  facts  that 
in  each  of  its  annual  reports  since  these  decisions  of  the  Supreme  Court  the  Com- 
mission has  vigorously  critici-sed  those  rulings  and  urged  legislation  for  the  pur- 
pose of  enlarging  its  powers,  and  has  generally  submitted  drafts  of  statutes  for 
that  purpose ;  that  at  each  session  of  Congress  one  or  more  acts  of  the  sort  have 
been  introduced,  with  its  approval ;  that  members  of  the  Commission  have  ap- 
peared before  Congressional  committees  and  strongly  advocated  such  legisla- 
tion, and  have  urged  the  same  in  numerous  articles,  addresses,  and  interviews; 
that  one  of  the  Connnissioners  attended  and  urged  such  action  and  submitted 
a  draft  of  an  amended  statute  at  the  formation  upon  November  22,  3899,  of  what 
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is  uow  known  as  the  Interstate  Commerce  Law  Association — the  organization 
which  is  principally  active  in  support  of  the  legislation  now  proposed,  and  that 
by  formal  order  on  December  8,  1899,  the  Commission  instructed  its  secretary  to 
"  cooperate  assiduously  "  with  any  mercantile  or  agricultural  organizations  in 
efforts  to  secure  the  result  sought  and  especially  the  passage  of  the  bill  to  which 
reference  has  just  been  made  (Senate  bill  1439,  56th  Cong.,  1st  sess.), 

By  a  circular  letter  dated  February  3,  1900,  the  secretary  of  the  Commission 
accordingly  stated  that  said  bill  was  designed  to  give  to  the  Commission  "  the 
authority  intended  to  be  conferred  by  Congress  when  the  bill  was  originally 
enacted ;  that  the  shippers  of  the  country,  with  the  approval  of  the  Interstate 
Commerce  Comjuission,  seelv  such  an  amendment  as  will  empower  the  Commis- 
sion to  proceed  on  the  lines  and  to  the  ends  contemplated  by  the  original  act ; 
that  it  is  respectfully  suggested  that  (the  person  addressed)  take  action  express- 
ing (his)  approbation  and  support  to  the  Senators  and  Representatives  from 
(his)  State,  and  to  the  Committees  on  Interstate  Commerce,  and  that  the  secre- 
tary would  be  pleased  to  be  advised  of  any  action  taken  in  the  premises."  Such 
action  has  followed  naturally  from  the  view  that  the  "  purpose  of  the  act  was 
to  provide  a  means  by  which  the  public  could  array  itself  against  the  carrier." 
(Annual  Report  for  1897,  p.  19.) 

The  Commission,  too,  has  every-  year  taken  Congress  and  the  courts  severely 
to  task  for  failing  to  agree  with  its  views.  The  decisions  regarding  the  statute 
have  rendered  "  its  enforcement  as  a  remedial  statute  practically  impossible." 
(Annual  Report  for  1S97,  p.  6.) 

"Nearly  every  essential  feature  of  that  act  has  failed  of  execution."  (Id., 
p.  37.) 

"By  virtue  of  judicial  decision,  it  (the  Commission)  has  ceased  to  be  a  body 
for  the  regulation  of  interstate  carriers."     (Id.,  p.  51.) 

"  The  requests  of  the  Conmiission  for  needful  amendments  have  been  sup- 
ported by  ]ietitions,  etc.  *  *  *  yet  not  a  line  of  the  statute  has  been  changed 
and  none  of  the  burdens^ome  conditions  which  call  for  relief  have  been  removed 
or  modified."     (Annual  Report  for  1899,  p.  5.) 

"  Until  further  legislation  is  provided  the  best  efforts  of  regulation  must  be 
feeble  and  disappointing."     (Id.,  p.  5.) 

"This  (the  power  to  make  future  rates)  is  the  point  to  which  the  attention 
of  the  Congress  has  been  repeatedly  called ;  this  is  the  defect  in  the  regulating 
statute  which  demands  correction.  In  previous  reports  this  question  has  been 
frequently  and  fully  discussed.  We  have  commented  at  length  upon  the  weak- 
ness and  inadequacy  of  the  law  as  its  provisions  ha^e  been  construed  by  the 
courts."     (Annual  Report  for  1903,  p.  12.) 

"  The  popular  demand  may  eventually  take  that  form  (the  original  rate- 
making  power)  under  the  stress  of  continual  delay  in  remedying  ascertained 
defects  in  the  present  plan  of  i-egulation."     (Annual  Report  for  1904,  p.  8.) 

It  would  be  impossible  to  state  in  detail  the  efforts  which,  incidentally  to  this 
propaganda,  have  been  made  to  stimulate  public  feeling.  One  or  two  instances 
must  suffice.  Thus  the  expression  "transportation  tax"  (Annual  Report  for 
1900,  pp.  9,  13,  24;  Annual  Report  for  1903,  pp.  14,  15,  17)  has  been  habitually 
applied  to  the  charges  of  the  carriers,  apparently  for  the  purpose  of  arousing 
the  same  sort  of  prejudice  against  the  payment  of  such  charges  as  is  felt  by 
many  against  the  payment  of  taxes.  The  expression,  of  course,  has  no  more 
accuracy  than  would  such  an  expression  as  the  "  wheat  tax,"  or  the  "  beef 
tax,"  or  the  "  corn  tax,"  or  the  "  clothing  tax,"  or  the  "  newspaper  tax  "  have 
in  describing  what  is  currently  paid  for  those  articles  of  general  use.  The  indi- 
vidual consumer  has  no  more  to  do  with  fixing  the  prices  thereof  than  with 
fixing  the  charges  of  the  carriers.  And  those  prices  are  far  more  of  a  universal 
burden  than  are  transportation  charges ;  for,  as  the  Commission  said  in  its 
annual  report  for  1900  (p.  9),  "generally  a  slight  increase  in  the  rate  does  not 
materially  affect  the  price  to  the  consumer;"  and,  again,  in  its  annual  report 
for  1903,  "  so,  too,  with  the  great  volume  of  traffic,  the  cost  of  transportation  is 
not  a  sufficiently  large  factor  in  the  total  cost  of  the  article  to  the  consumer,  so 
that  a  reduction  of  the  freight  rate  would  stimulate  consumption  to  a  sufficient 
degree  to  justify  the  reduction"  (p.  16). 

"  Perhaps  in  most  instances  the  freight  rate  is  so  small  a  part  of  the  total 
cost  of  a  commodity  that  the  consumer  is  unconscious  of  the  increase  in  rate." 
(Id.,  p.  32.) 

But  the  general  body  of  the  consumers  creates  the  demand  which  settles  the 
amount  of  the  transportation  charge  quite  as  much  as  the  price  of  the  goods 
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transported.  Indeed,  the  most  potent  cause  of  the  downward  course  of  rates 
in  the  past  has  been  the  connnercial  necessities  of  shippers  and  consumers  and 
the  efforts  of  traffic  officials  to  meet  them. 

So,  too,  the  Commission,  in  its  annual  report  for  1903  (pj).  1.3-15),  and  one  or 
more  of  its  members  in  various  ])ublislied  statements,  liave  asserted  with  empha- 
¥:is  that  rates  as  a  whole  have  greatly  increased.  In  an  article  recently  pub- 
lished in  the  North  American  Review  one  of  the  Connuissioners  goes  so  far  as  to 
say :  "  Within  the  last  five  years  rates  upon  every  important  conunodity  in  every 
section  have  been  advanced.  *  *  '•'  We  are  confronted  with  increasing  mo- 
nopoly, with  advancing  freight  rates,  and  with  no  probable  relief  in  sight."  Yet 
in  1S98  the  average  freight  rate  per  ton  per  mile  was  0.75."!  cents  or  7.53  mills, 
and  in  1003  it  was  0.7()3  cents  or  7.(53  mills  (infra,  p.  14).  So  that  the  increase 
upon  which  are  founded  these  lugubrious  views  amounted,  in  a  time  of  generally 
rising  prices,  to  ten  thousandths  of  a  cent  per  mile,  or  10  cents  per  ton  for  each 
thousand  miles.  Moreover,  as  will  shortly  bo  shown,  almost  no  cases  of  unrea- 
sonable rates  have  ever  been  established  before  the  Commission  and  none  what- 
ever in  the  courts,  and  the  cost  of  materials  between  1898  and  1003  rose  out  of 
all  proportion  to  transportation  charges. 

Still  further,  on  ^March  11,  1904,  the  Senate  requested  the  Commission  to  re- 
port the  principal  changes  in  tariff  rates  since  June  30,  1899,  with  "  an  estimate 
of  the  effect  of  such  changes  upon  the  gross  and  net  revenues  of  the  railway  cor- 
porations during  each  fiscal  year  since  then  *  *  *  and  also  to  report  the 
changes  in.  cost  of  operation  and  maintenance  of  the  railways  for  said  years." 
The  Commission  reported  on  April  7,  1904,  that,  comparing  1899  with  1903,  there 
was,  from  this  cause,  an  addition  to  the  gross  earnings  amounting  to  $155,475,502. 
It  omitted  to  answer  the  request  for  information  regarding  the  net  revenues  and 
cost  of  operation  and  maintenance  on  the  ground  "  that  the  returns  for  the  fiscal 
year  1903  have  not  yet  been  compiled,  and  the  figures  relating  to  the  cost  of 
operation  and  maintenance  for  that  year  must,  therefore,  be  omitted,  *  *  *  " 
but  said  that  its  "method  of  computation  was  not  without  value  as  indicating 
enormous  additions  in  recent  years  to  the  cost  of  railway  transportation  to  the 
people  of  the  United  States." 

Yet  the  figures  as  to  operating  expenses  were  in  possession  of  the  Commission 
quite  as  much  as  those  as  to  gross  earnings ;  they  were  contained  in  the  same 
official  reports  of  the  railway  companies  to  the  Commission.  In  the  preliminary 
repoi-t  of  their  statistician,  dated  December  12,  1903,  and  again  in  the  regular 
annual  report  of  the  Commission  for  1903,  dated  December  15,  1903,  those  figures 
had  already  been  stated  for  98  per  cent  of  the  mileage  of  the  country  at 
$1,248,520,483,  which  was  an  increase  of  $020  per  mile  over  1902.  The  advance 
in  operating  expenses  from  1902  to  1903  is  stated  in  the  report  of  the  statistician 
for  1903  (p.  85)  to  have  been  $141,290,105  and  in  the  report  of  the  Commission 
for  1904  (p.  112)  as  $141,193,494,  and  the  increase  in  taxes  and  interest  was 
$13.2G2..391,  making  the  total  increase  in  expense  of  the  business  in  that  one  year 
$154,455,885.  It  will  shortly  be  shown,  too,  that  the  Commission's  figures  indi- 
cated that  from  1899  to  1903  the  increase  in  both  gross  earnings  and  net  reve- 
nue had  not  been  as  great  relatively  to  the  volume  of  business  as  the  increase  in 
expenses  of  operation.  These  facts  the  Commission  did  not  mention,  although 
the  Senate  resolution  called  for  information  on  the  precise  subject  of  operating 
expenses  and  net  revenue. 

The  Commission's  animal  report  for  1900  (p.  9)  stated  that  "generally  a 
slight  increase  in  the  rate  does  not  materially  affect  the  price  to  the  consumer," 
but  that  "  since  every  such  advance  adds  to  the  net  revenues  of  the  railway,  a 
very  slight  increase  in  all  rates,  if  it  should  be  permanently  maintained,  would 
enhance  enormously  the  value  of  railway  seciuMties." 

The  view  of  this  report  of  March  11,  1904,  api)arontly  was  that  any  such 
result  would  necessarily  be  a  calamity.  The  results  for  1904  show  how  com- 
pletely increasing  expenses  have  exhausted  increased  gross  earnings  of  the  rail- 
roads. Their  gross  earnings  increased,  over  1903,  to  the  amount  of  $05,188,714, 
but  the  net  earnings  decreased  $0,393,205,  as  compared  with  the  previous  year. 
Operating  exi)enses  increased  $250  per  mile  over  1903,  and  the  operating  ratio 
increased  from  GG.IG  per  cent  to  67.75  per  cent  of  gross  earnings,  or  an  increase 
of  1.59  per  cent  on  the  entire  amount  of  gross  earnings.  (Annual  Report  for 
1904,  p.  lOG.) 

It  is  much  to  be  regretted  that  the  action  has  been  taken  which  is  indicated 
by  these  illustrations.  The  shippers  and  the  carriers  stand  in  relations  to  each 
other  very  similar  to  those  of  merchants  and  their  customers.  The  effort  of  all 
parties  interested  in  the  general  welfare  should  be  toward  closer  and  more  har- 
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monious  relations  between  them.  In  investigating  grievances  presented  to  them 
and  bringing  the  parties  together,  the  Commission  has  done  a  great  and  benefi- 
cent worl^,  and  that  has  been  and  always  will  be  by  far  its  most  important  func- 
tion. (Annual  Report  for  1893.  p.  14:  Annual  Report  for  1895,  p.  48:  Annual 
Report  for  1897,  pp.  32,  51.)  In  its  Annual  Report  for  1904,  pages  36,  73,  it 
appears  that  487  complaints  were  filed  with  the  Commission,  of  which  425  were 
settled  by  correspondence  with  the  carriers  and  only  G2  were  made  the  subject 
of  contest,  "  the  greater  number  of  these  complaints  having  been  settled  to  the 
satisfaction  of  all  concerned"  (p.  73).  It  is  unfortunate  that  the  dignity  and 
usefulness  of  the  Commission  in  this  regard  have  been,  in  a  measure,  compro- 
mised by  grasping  for  powers  to  control  the  future  such  as  are  possessed  by  no 
branch  of  the  Government,  and  probably  could  never  be  successfully  exercised. 

PROPOSITIONS     TO     INCREASE     THE     COMMISSION'S     POWER,     INCLUDING     PENDING 

LEGISLATION. 

The  changes  in  the  law  which  have  been  urged  upon  Congress  have  varied 
considerably  from  time  to  time.  Shortly  after  the  Supreme  Court  decisions 
above  stated  a  bill  was  introduced  substantially  conferring  general  original  rate- 
making  power  upon  the  Commission.  When  this  failed  a  bill  followed  providing 
that  the  carriers  should  make  the  rates  in  the  first  instance  and  the  same  should 
thereafter  be  subject  to  general  revision  by  the  Commission,  which  would  thus 
really  have  been  the  rate  makers.  On  the  failure  of  this,  it  is  now  proposed 
that  when  the  Commission  has  decided  that  an  existing  rate  offends  against  the 
statute  it  sliall  have  power  to  establish  a  rate  for  the  future,  thus  giving  it 
complete  control  over  all  rates.  This  proposition  is  embodied  in  the  bill  now 
pending  before  Congress  known  as  the  Quarles-Cooper  bill,  from  the  names  of 
the  Senator  and  Representative  by  whom  it  was  introduced. 

The  provisions  of  the  pending  bill  are  in  brief  as  follows : 

(1)  Where  the  Commission  has  made  an  order  declaring  any  rate,  regulation, 
or  practice  to  be  unjustly  discriminative  or  unreasonable,  and  declaring  what 
rate,  regulation,  or  practice  would  be  just  and  reasonable,  and  requiring  them 
to  be  substituted  therefor,  such  order  shall  become  operative  and  be  observed  by 
the  parties  at  the  expiration  of  thirty  days,  or  in  case  of  proceedings  to  review, 
at  the  expiration  of  sixty  days ;  but  such  order  may  at  any  time  be  modified, 
suspended,  or  revoked  by  the  Commission  upon  full  hearing  of  all  parties  in 
interest. 

(2)  In  case  the  rate  substituted  by  the  Commission  is  a  joint  rate,  and  the 
carriers  fail  to  agree  as  to  division  thereof,  the  Commission  may  make  the  divi- 
sion ;  moreover,  the  Commission  may  establish  "  the  just  relation  of  rates  "  to  or 
from  common  points  on  the  lines  of  the  carriers  and  prescribe  the  rates  to  be 
charged  by  either  or  all  of  the  parties  to  or  from  such  common  points  when  the 
carriers  fail  to  agree. 

(3)  Every  such  order  as  to  its  justness,  reasonableness,  and  lawfulness  shall 
be  reviewable  by  the  circuit  courts  on  petition  filed  within  twenty  days.  There- 
upon the  record  before  the  Commission  shall  be  certified  to  the  court.  The  court 
shall  proceed  to  hear  the  case  on  this  record ;  or,  in  its  discretion,  may,  in  such 
manner  as  it  shall  direct,  cause  additional  testimony  to  be  taken.  If,  after  hear- 
ing, the  court  shall  be  of  opinion  that  the  order  was  made  under  some  error  of 
law  or  is,  upon  the  facts,  unjust  or  unreasonable,  it  shall  modify,  set  aside,  or 
annul  the  same  by  appropriate  decree ;  otherwise  the  petition  sfydU  be  dismissed. 
Pending  the  review  the  court  may,  if  in  its  opinion  the  order  is  clearly  unlawful 
or  erroneous,  suspend  the  same.  Within  thirty  days  after  rendition  of  any  final 
decree  of  the  circuit  court,  any  party  may  appeal  to  the  Supreme  Court,  but  there 
shall  be  no  stay  on  appeal. 

(4)  The  defense  of  all  such  cases  shall  be  carried  on  by  the  United  States 
attorney,  under  the  direction  of  the  xYttorney-General,  and  the  Commission  may 
with  his  consent  em])loy  special  coimsel.  If  any  party  bound  thereby  shall 
neglect  to  obey  or  perform  any  order  of  the  Commission,  obedience  thereto  shall 
be  summarily  enforced  by  writ  of  injunction  or  other  proper  process,  mandatory 
or  otherwise,  which  shall  be  issued  by  any  circuit  court  upon  petition  of  the 
Commission  or  any  party  Interested,  accompanied  by  a  certified  copy  of  the 
order  and  evidence  of  the  violation,  and  in  addition  the  offending  party  shall  be 
subject  to  a  penalty  of  $5,000  per  day  recoverable  by  the  Commission  in  an 
action  of  debt  for  the  use  of  the  United  States. 

These  provisions  are  certainly  both  novel  and  drastic.  The  burden  is  very 
strongly  upon  those  who  urge  such  methods  of  dealing  with  the  greatest  indus- 
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trial  interest  of  tlie  country  to  establish  that  (1)  they  are  required  by  present 
<;onclitions :  (2)  they  are  judicious  as  a  future  system;  (3)  they  are  warranted 
by  the  Constitution  of  the  United  States,  and  (4)  they  would  be  lilcely  to 
accomplish  the  desired  results.  But  the  affirraative  can  be  established  as  to  not 
a  single  one  .of  these  propositions. 

<1)      THERE     IS      XOTIIING     IX     PRESENT     COXIHTIOXS     WAHRAXTIXG     THESE     UUASTJC 

INNOVATIONS. 

The  substantive  provisions  of  the  act  are  that  (a)  rates  shall  be  reasonable 
and  (h)  rates  shall  not  discriminate  unjustly  and  there  shall  be  no  undue  oi- 
unreasonable  preference  between  persons  or  localities  or  classes  of  traffic. 
(162  U.  S.,  197.)  The  former  provision  concerns  the  public  generally  and  the 
latter  the  persons  or  localities  directly  affected.     (4.'i  Fed.  Rep.,  48.)- 

(a)  The  e-rlsting  rates  are  reasonahle  in  themselves. — The  past  course  of 
freight  rates  throughout  the  country  has  shown  that  there  is  no  ground  for  com- 
plaint in  this  respect.  It  has  been  as  follows,  according  to  official  figures,  using 
those  of  the  Interstate  Conmierce  Commission  since  it  was  established.  It 
should  be  borne  in  mind  that  these  figures  include  local  as  well  as  interstate 
business,  and  that  if  the  two  were  separated  the  interstate  rates  would  be  con- 
siderably less. 

The  average  rate  per  ton  per  mile  was.  in —  Cents. 

1870  1.  990 

1882 1.  240 

1887 3.  030 

1888 1.  001 

1889 922 

1890 941 

1891   .  895 

1892  .  898 

1893 .  879 

1894 .  860 

1895  ' .  839 

1896 .  806 

1897 .798 

1898 .  753 

1899 .  724 

1900 729 

1901   .  750 

1902 .  757 

1903 .763 

Thus  the  average  in  1870  was  more  than  two  and  one-half  times  that  in 
1903.  The  freight  earnings  for  1903  were  $1,338,020,026.  (Annual  Report 
for  1904.  p.  111.)  On  the  basis  of  1870  they  would  have  been  approximately 
$3,408,497,432.  Upon  the  basis  of  1870  the  gross  freight  earnings  would, 
therefore,  have  been  greater  by  $2,070,790,646  than  they  in  fact  were  in  1903. 
When  the  Interstate  Commerce  Commission  was  established,  in  1887.  the 
rate  was  1.03.  and  in  1903  it  was  0.763 — a  difference  of  nearly  26  per  cent.  If 
the  rates  of  1887  had  applied  to  the  traffic  of  1903  the  earnings  would  have 
lieen  a))out  $4(J8.109,714  greater  than  they  were  in  fact.  Ten  years  ago.  in 
1893.  the  rate  was  0.878,  and  in  1893  it  was  0.763— a  difference  of  13  per  cent. 
If  the  rates  of  1893  had  been  applied  to  the  traffic  of  1903  the  earnings  would 
therefore,  have  been  about  $201,620,288  greater  than  they  were  in  fact. 

Upon  the  general  course  of  rates  the  following  remarks  of  the  Commission 
are  pertinent:  "Where  changes  of  any  imjwrtance  have  taken  place  in  the 
freight  rates  of  any  section,  either  for  local  or  competitive  traffic,  in  nearly 
all  cases  lower  rates  are  now  charged  than  i»rioi-  to  the  date  of  the  act  to 
regulate  conunerce."     (Annual  Report  for  1894.  p.  50.) 

"  Only  from  an  extended  inquiry  would  it  be  possible  to  accurately  estimate 
the  total  reduction  effected  since  the  i)assage  of  the  act  to  regulate  commerce, 
but  that  it  has  been  very  considerable  is  well  known.  *  *  «  Comparing 
the  amounts  received  by  the  railways  for  transportation  with  amounts  which 
they  would  have  received  on  the  volume  of  traffic  carried  from  1889  to  1893,  if 
the  average  receiiits  per  mile  for  1888  had  been  maintained  during  the  subsequent 
five  years,  it  appears  that  the  public  would  in  such  case  have  paid  for  freight 
and    passenger    transportation    by    railroad    from    1889    to    1893.    inclusive, 
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$525,459,587  more  than  was  actually  paid  for  such  transportation  during 
that  period."     (Id.,  p.  51.) 

The  foregoing  figures  as  to  the  rates  for  each  year  show  that  the  downward 
course  of  rates  has  continued  since  these  remarks  were  made. 

As  already  said,  some  comment  has  been  made  upon  the  fact  that  between 
1899,  the  lowest  point  ever  reached,  and  1903,  in  a  time  of  generally  rising 
prices,  the  mileage  rate  increased  thirty-nine  hundredths  of  a  mill,  or  thirty- 
nine  thousandths  of  a  cent.  In  reply  to  a  resolution  of  inquiry  from  the 
Senate  the  Commission  reported  in  March,  1904  (Senate  Doc.  No.  257),  that, 
comparing  1899  with  1903,  this  increased  gross  earnings,  in  the  amount  of 
$155,475,502,  but  professed  its  inability  to  say  how  much  it  had  added  to 
net  earnings.  Yet  the  Commission's  final  report  for  the  year  ending  June 
30,  1903.  proved  that  this  had  not  increased  net  earnings  at  all  relatively 
to  the  volume  of  traffic.  The  operating  expenses  established  thereby  showed 
that,  comparing  1899  with  1903,  gross  earnings  per  mile  increased  31.1  per 
cent,  while  operating  expenses  increased  34  per  cent ;  that  the  operating 
ratio  of  expenses  to  earnings  increased  from  65.24  per  cent  to  66.16  per  cent ; 
that  the  number  of  employees  increased  from  928,924  to  1,312,537,  namely, 
383,613,  or  41.3  per  cent,  and  their  compensation  from  $522,967,896  to 
$775,321,415.  namely,  $252,353,579,  or  48.2  per  cent.  From  1902  to  1903,  alone, 
operating  expenses,  taxes,  and  intei'est  increased  $154,455,885.  (Annual  Report 
for  1904,  p.  112.)  The  figures  for  1904  show  that,  comparing  with  the  previous 
year,  gross  earnings  increased  $65,186,714.  but  net  earnings  decreased  $6,393,265 ; 
that  operating  expenses  increased  $250  per  mile ;  that  the  operating  ratio 
rose  from  66.16  per  cent  to  67.75  per  cent,  or  1.59  per  cent  of  the  entire  gross 
earnings,  and  that  the  operating  ratio  was  2.21  per  cent  of  the  entii-e  gross 
earnings  above  the  operating  ratio  of  1899.  (Annual  Report  for  1904,  p.  106.) 
These  figures  show  that  the  slight  increase  in  rates  from  1899  to  1903  has  beeii 
totally  absorbed  by  the  increase  in  expenses  of  operation. 

It  is  interesting,  in  this  connection,  to  notice  a  comparison  made  by  the 
Commission  between  the  business  of  1897  and  that  of  1902.  as  follows : 

"As  the  rates,  broadly  speaking,  were  about  the  same  in  both  years,  it  fol- 
lows that  the  large  increase  in  earnings  resulted  mainly  from  the  increased 
volume  of  traffic."     (Annual  Report  for  1902.  p.  5.) 

The  mileage  rate  in  1897  was  0.798  cent  and  in  1902  was  0.757  cent  The 
difference  was,  therefore,  0.041  cent,  and  the  Commission  described  the  rates 
as  "  about  the  same."  But  in  1899  the  mileage  rate  was  0.724  cent  and  in 
1903  the  rate  was  0.763  cent.  The  difference,  therefore,  was  0.039  cent,  or  pre- 
cisely 0.002  cent — two  one-thousandths  of  a  cent  less  than  that  when  the  Com- 
mission had  described  the  rates  as  "  about  the  same."  Yet  the  Commission 
spoke  of  the  latter  difference  as  establishing  "  enormous  additions  in  recent 
years  to  the  cost  of  railway  transportation."  (Senate  Doc.  No.  257.)  When 
the  difference  in  rates  was  0.041  cent  they  were  described  as  "  about  the  same ;  " 
a  slightly  smaller  difference  amounting  to  0.039  cent  can  not,  therefore,  be  con- 
sistently described  as  having  made  "  enormous  additions  to  the  cost  of  trans- 
portation." 

Again,  the  average  rate  in  1S97  was  0.798 ;  in  1899,  by  reason  of  unfavorable 
commercial  conditions,  but  especially  of  excessively  low  rates  on  bituminous 
coal,  the  average  rate  declined  to  0.724 ;  in  1903  it  rose  to  0.763 — not  as  high 
as  it  had  been  six  years  previously,  and  an  increase  of  0.039  cent.  This  fluctua- 
tion clearly  came  within  the  expression  of  the  Commission  that  "  when  reduc- 
tions have  been  made  on  account  of  commercial  depression,  it  is  difficult  to  see 
why  corresponding  advances  may  not  properly  be  made  with  the  return  of  busi- 
ness prosperity."     (Annual  Report  for  1903,  p.  48.) 

Indeed,  there  has  been  no  such  rise  in  railway  rates  as  has  occurred  in  the 
case  of  commodities  generally.  The  recently  published  bulletin  of  the  Depart- 
ment of  Labor  (No.  51),  with  reference  to  the  general  course  of  prices,  shows 
that,  taking  100  as  the  average  for  the  pei-iod  from  1890  to  1899,  the  price  of 
all  commodities  in  1902  stood  at  112.9,  or  12.9  per  cent  above  the  average  of  the 
preceding  decade.  Applying  the  same  treatment  to  railway  rates,  they  stood  in 
1902  at  90.2,  or  9.8  per  cent  below  the  average  of  the  preceding  decade.  This 
shows  that  railway  rates  had  greatly  declined,  while  prices  in  general  had 
greatly  advanced." 

The  rates  are  about  one-third  the  average  in  England  and  France,  and  about 

a  This  has  been  conclusively  demonstrated  in  pamphlets  recently  published  by 
Mr.  H.  T.  Newcomb,  of  Washington,  and  Mr.  Slason  Thompson,  of  Chicago. 
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one-half  tlie  average  in  Germany.  A  flight  effort  has  been  made  to  discredit 
the  mileage  basis  as  a  proper  test ;  the  claim  made  in  that  connection  Is  that 
the  average  has  been  affected  by  a  disproi)ortionate  increase  of  low-gi'ade 
freight.  The  suggestion  that  in  a  country  constantly  developing  industrially, 
raw  materials  increase  disproportionately  to  linished  products  is  manifestly 
without  merit.  Accordingly,  the  facts  are  to  the  contrary.  In  1899  the  percent- 
age of  low-grade  freight  was  70.81  of  the  whole;  but  in  1902  it  decreased 
to  75.87,  and  the  higher-class  commodities  correspondingly  increased.  The 
mileage  basis  is  generally  accepted  as  tlie  only  practicable  standard  for  measur- 
ing general  conditions.  "  The  rate  per  ton  i)er  mile  rule  brings  rates  down  to 
the  narrowest  point  of  scrutiny,  and  for  that  ])urpose  is  valuable,"  although 
not  absolutely  controlling  ui)on  individual  cases  where  circumstances  are  excep- 
tional. (Annual  Report  for  1899,  p.  37.)  It  may  be  added  that  the  reductions 
in  rates  have  been  approximately  similar  in  the  different  parts  of  the  country. 

A'ery  few  substantial  controversies  have  ever  arisen  regarding  the  reasonable- 
ness of  rates,  and  the  Commission  has  frequently  stated,  in  substance,  that 
there  is  no  ground  therefor.  It  has  from  time  to  time  discussed  in  its  reports 
"unreasonably  low  rates."  (Annual  Report  for  1893,  pp.  38,  39,  220,  221; 
Annual  Report  fur  1894,  p.  (30;  Annual  Report  for  1897,  pp.  24,  25.)  In  its 
annual  report  for  1893  the  Conunission  stated  that  "  to-day  extortionate  charges 
are  seldom  the  subject  of  complaint  (p.  12).  *  *  *  We  are  not  troubled 
with  the  question  (imder  consideration  in  Klngland)  that  rates  *  *  *  aj-g 
too  high.  (Id.,  p.  17.)  It  is  significant  that  during  the  period  of  commercial 
development  and  railroad  extension,  which  have  brought  communities  into  such 
close  business  relations  and  made  slight  differences  in  transportation  rates  on 
competitive  commodities  a  matter  of  serious  import,  there  has  been,  under  the 
operation  of  the  interstate-commerce  law,  a  steady  decrease  of  complaints  based 
on  charges  unreasonable  in  themselves.  The  concession  is  quite  general  among 
shippers  that,  with  some  exceptions,  rates  as  a  whole  are  low  enough,  and  they 
often  express  surprise  that  the  service  can  be  rendered  at  prices  charged.  (Id., 
pp.  218,  219.)  Traffic  for  very  many  competing  localities  is  being  carried  at 
rates  which  do  not  yield  a  due  proportion  of  the  necessary  net  revenue  which 
carriers  must  have."     (Id.,  p.  221.) 

In  its  annual  report  for  1897  the  Commission  said  (p.  14)  : 

"  Rates  to  competing  and  disti'ibuting  centers  are  not  for  the  most  part 
unreasonably  high.  Thej-  are  frequently  quite  low.  *  *  *  Many  rates  in 
this  country  are  undoubtedly  too  low."     (Id.,  p.  2.) 

These  facts  are  of  general  application,  because  nearly  every  city  in  the  coun- 
try of  any  "  considerable  size  is  both  a  commercial  and  a  railroad  center,  there- 
fore a  competitive  point  in  both  respects."  (Annual  Report  for  1896,  p.  39.)  In 
its  annual  report  for  1898  (p.  27)  the  Commission  said:  "It  is  true,  as  often 
asserted,  that  comparatively  few  of  our  railway  rates  are  unreaso cable  in  and 
of  themselves- — that  is,  without  any  reference  to  other  charges  made  by  the 
same  carrier  or  to  those  of  other  carriers  " — but  they  may  operate  to  create  a 
preference  between  localities.  *  *  *  "  'jjie  cases  are  exceedingly  rare  in 
which  unreasonableness  has  been  found  merely  from  the  amount  of  the  rate 
itself  as  laid  upon  the  particular  trafHc  and  the  distance  it  was  carried  "  (p.  27), 

On  March  18,  1898,  the  chairman  of  the  CommissiciH  testified  before  the  Sen- 
ate Committee  on  Interstate  Commerce  that  the  question  of  excessive  railroad 
charges — "  that  is  to  say,  railroad  charges  which  in  and  of  themselves  are  extor- 
tionate— is  pretty  much  an  obsolete  question."  At  that  time  the  rate  per  ton 
per  m'le  was  within  one  one-hundredth  of  a  cent  of  that  in  1903,  when  the 
chairman  described  the  rates  as  having  made  "  enormous  additions  to  the  cost 
of  railway  transportation."  The  foregoing  table  of  rates  in  each  year  shows 
that  since  these  numerous  statements  were  made  the  rates  have  been  and  now 
are  much  lower. 

Accordingly,  litigated  cases  in  which  rates  have  been  shown  to  be  unreason- 
able in  themselves  are  practically  imknown.  In  reply  to  a  resolution  of  inquiry 
passed  by  the  Senate  on  April  10,  1900,  the  Commission  reported  (Senate  Docu- 
ment No.  319,  50th  Cong.,  1st  sess.)  regarding  contested  cases  which  had  been 
before  it  during  ten  years  prior  to  that  date.  It  appeared  from  this  report 
that  during  that  time  it  had  found  very  few  cases  of  unreasonable  rates.  As 
the  chairman  said,  that  question  had  become  "obsolete."  In  1900  and  1901 
there  were  but  three  cases  of  unreasonable  rates  sustained  by  the  Commission. 
An  independent  examination  shows  that  from  1887  until  the  present  time 
the  Conmiission  has  found  20  cases  of  rates  unreasonable  in  themselves,  or  about 
one  and  one-half  annually.     Further  than  this,  not  one  of  these  decisions  was 
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sustained  by  the  courts,  and  there  has  not  been  a  single  case  of  rates  unreason- 
able in  themselves  established  in  the  courts  since  the  Interstate  Commerce  act 
was  passed. 

The  record,  therefore,  proves  clearly  that  the  provision  of  the  act  that  rates 
shall  be  reasonable  in  themselves  has  been  fully  observed.  The  remedies  pro- 
vided by  the  act  have  shown  no  insufficiency.  There  are  no  facts  establishing 
the  necessity  of  further  power  for  this  purpose  in  the  Commission.  The  Com- 
mission itself  suggests  no  such  facts.  Even  as  to  the  advances  claimed  to  have 
been  made  since  1899,  amounting  to  thirty-nine  thousandths  of  a  cent  per  ton 
per  mile,  it  does  not  show  that  they  have  been  unwarranted  or  excessive.  In 
its  annual  report  for  1899  it  said:  "It  is  not  intended  to  intimate  that  these 
advanced  rates  are  unlawful,"  but  "  the  injustice  which  may  result  must  be 
without  available  redress  "  (p.  8).  In  its  report  for  1903  the  Commission  said: 
"  It  would  be  both  unwise  and  unjust  upon  the  part  of  the  public  to  prevent 
them,  if  they  are  reasonable  under  all  the  circumstance  (p.  15).  *  *  *  jf 
they  are  just  and  reasonable,  they  ought  not  to  be  prevented"  (p.  17).  So,  too, 
in  a  recent  article  in  the  North  American  Review,  to  which  reference  has  been 
made,  one  of  the  Commissioners  said :  "  I  do  not  charge  that  any  part  of  this  is 
unjust,  but  that  some  way  should  be  devised  by  which  the  reasonableness  of 
these  charges  should  be  passed  upon  by  the  Government." 

The  claim  is.  therefore,  not  that  any  injustice  has  been  done  in  respect  to  rea- 
sonableness of  rates — there  is  no  one  asserting  that  he  has  been  damaged  and  the 
Commission  does  not  assert  the  existence  of  any  injustice  and  has  never  taken 
action  against  the  rates  thus  criticised — but  merely  and  baldly  that  rates  gen- 
erally should  be  fixed  by  the  Government.  (Annual  Report  for  1898,  pp.  20,  2-1; 
Annual  Report  for  1900,  p.  21.)  That  claim  is  put  forward  without  support  of 
anything  save  the  opinion  of  the  Coumiission.  As  no  injustice  is  shown  arising 
from  the  present  method,  such  expressions  of  opinion  can  not  be  deemed  to  war- 
rant such  a  fundamental  change. 

(6)  The  laicmaldnc)  pmrer  has  dealt  fiilly  wit?i  preference-'^  hetiveen  indi- 
viduals.— Preferences  between  individuals  have  been  alleged  to  arise  principally 
if  not  wholly  from  secret  rebates.  There  has  been  much  resounding  talk  upon 
this  subject,  yet  here,  too,  the  record  l)oth  of  the  Commission  and  the  courts 
embraces  few  adjudicated  crises,  when  the  extent  of  the  railway  traffic  of  the 
country  is  considered,  and  nothing  further  ui)on  this  subject  can  be  accom- 
plished by  statutory  enactment.  "  The  j)ower  of  tlie  statute  in  this  direction  was 
practically  exhausted  in  creating  the  offense.  AVheu  that  was  done,  when  cer- 
tain acts  wore  declared  misdemeanors,  the  subseiiueiit  perpetrators  of  those  acts 
became  at  once  liable  to  criminal  prosecution  in  like  manner  and  by  the  same 
agencies  as  other  ofCenders.  Nor  can  Congress  provide  any  summary  or  excep- 
tional methods  lor  preventing  or  punishing  this  class  of  transgressions.  *  *  * 
Theoretically,  at  least,  the  existing  system  of  laws  applicable  to  the  wrongdoing 
now  referred  to  is  complete  and  ample.  It  is  not  lacking  in  strength  or  cer- 
tainty."    (Annual  Report  for  189-3,  p.  7.) 

"  No  amendment  of  this  statute,  therefore,  is  necessary  or  suitable  with  the 
view  of  giving  greater  power  to  the  Conmiission  in  enforcing  its  penal  pro- 
visions."    (Id.,  p.  8.) 

In  addition  to  this  if  secret  rebates  existed,  rates  made  by  the  Commission 
would  be  as  much  subject  thereto  as  any  others ;  so  that  conferring  rate-njaking 
power  Tipon  the  Commission  would  not  be  an  appropriate  or  effective  remedy. 

However,  in  190.S  the  Elkins  Act  was  passed  without  opposition  )>y  any 
interest,  under  which  the  Connnission  has  power  to  obtain  injunctions  from  the 
courts  prohibiting  secret  rebates  or  rate  cutting.  This  was  a  step  in  the  right 
dii'ection.  as  it  provided  for  direct  application  by  the  Commission  to  the  courts 
to  enforce  the  act.  It  is  conceded  that  the  Elkins  Act  has  been  generally  effect- 
ive.    In  its  anniuil  report  for  1903  (pp.  10,  11),  the  Commission  said  : 

"  No  one  fiuniliar  with  railway  conditions  can  expect  that  rate  cutting  and 
other  secret  devices  will  imuiediately  and  wholly  disappear,  but  there  is  basis  for 
a  confident  belief  that  such  offenses  are  no  longer  characteristic  of  railway 
operations.  That  they  have  greatly  diminlslied  is  beyond  doubt,  and  their  recur- 
rence to  the  extent  formerly  known  is  altogether  unlikely.  Indeed  it  is  believed 
that  never  before  in  the  railroad  history  of  this  country  have  tariff  rates  been  so 
well  or  so  generally  observed  as  ;it  the  present  time.  *  *  *  In  its  present 
form  the  law  appears  to  be  about  iill  that  can  be  provided  against  rate  cutting 
in  the  way  of  prohibitive  and  punitive  legislation ;  unless  further  experience  dis- 
closes defects  not  now  perceived,  we  do  not  anticipate  the  need  of  further  amend- 
ments of  the  sa)ne  character  and  designed  to  accomplish  the  same  purpose." 
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In  its  annual  report  for  1904  (p.  C>).  the  Commission  has  just  said: 

"As  to  that  hranch  of  rcsrulatiou  which  deals  with  the  publication  and 
invariable  application  of  tariffs,  the  act  as  amended  by  the  Elkius  law  of 
February  19.  190.3.  appears  to  be  operating  successfully  as  applied  to  carriers 
subject  to  its  provisions." 

So,  too,  one  of  the  Connnissioners  in  the  article  in  the  North  American 
Review,  to  which  reference  has  been  made  above,  has  said  that  "  the  effect  of 
the  Elkins  bill  and  the  injunction  proceedings  has  been  to  secure  the  mainte- 
nance of  rates:  that  condition  will  probably  continue." 

Secret  rebates  and  preferences  to  individuals  have,  therefore,  been  fully 
dealt  with,  so  far  as  concerns  the  lawmaking  power.  If  they  reappear,  it  can 
be  due  only  to  failure  by  the  executive  branch  of  the  Government  to  enforce 
the  existing  statutes. 

fc)  The  matter  of  alleged  preferences  'between  localities  and  classes  of 
traffic  is  much  exaggerated :  such  claims  will  alirays  exist,  and  the  present 
statute  furnishes  ample  means  of  dealitig  tviih  them. — Nothing  covered  by  the 
substantive  provisions  of  the  interstate-commerce  act  remains  to  be  considered 
save  the  matter  of  alleged  unjust  or  unreasonable  discriminations  or  prefer- 
ences between  localities  and  classes  of  traffic.  This  is  the  matter  with  which 
the  contested  cases  before  the  Commission  are  principally  concerned.  It  is 
important  to  remember  that,  in  the  language  of  the  Supreme  Court : 

"  It  is  not  all  discriminations  or  preferences  that  fall  within  the  inhibition 
of  the  statute:  only  such  as  are  unjust  and  unreasonable.  (145  U.  S.,  284.) 
Commerce,  in  its  largest  sense,  must  be  deemed  to  be  one  of  the  most  important 
subjects  of  legislation,  and  an  intention  to  promote  and  facilitate  it,  and  not 
to  hamper  or  destroy  it,  is  naturally  to  be  attributed  to  Congress;  the  very 
terms  of  the  statute  that  charges  nuist  be  reasonable,  that  discrimination  must 
not  be  unjust,  and  that  preference  or  advantage  to  any  particular  person,  firm, 
or  corporation,  or  locality  must  not  be  undue  or  unreasonable,  necessarily 
imply  that  strict  uniformity  is  not  to  be  enforced :  but  that  all  circumstances 
and  conditions  which  reasonable  men  would  regard  as  affecting  the  welfare 
of  the  carrying  companies,  and  of  the  producers,  shippers,  and  consumers  should 
be  considered  by  a  tribunal  appointed  to  carry  into  effect  and  enforce  the 
provisions  of  the  act.  (1()2  U.  S.,  218.)  The  mere  circumstance  that  there  is, 
in  a  given  case,  a  preference  or  an  advantage,  does  not  of  itself  show  that  such 
preference  or  advantage  is  undue  or  unreasonable  within  the  meaning  of  the 
act."     (162  U.  S.,  220.) 

Claims  that  preferences  exist  and  that  they  are  unreasonable  arise  from  the 
spirit  of  business  rivalry-,  which  is  always  natural,  and  from  the  general  desire 
to  secure  equal  advantages  with  others.  Indeed,  it  may  be  said  of  the  ship- 
]»ers,  with  very  rare  exceptions,  that  they  do  not  deem  the  rates  too  high,  and 
do  not  wish  to  force  them  unreason.ably  low,  bvit  wish  merely  to  secure  equality 
of  treatment. 

"  Shippers  mainly  agree  that  unstable  rates  are  injurious  to  business  indus- 
tries and  to  commerce  generally.  They  claim  that  reasonable  rates  that  are 
stable  are  better  than  s])oradic  low  rates  that  are  below  what  is  just  and 
reasonable."     (Annual  Report  for  1893.  p.  39.') 

"The  rate  is  of  very  little  consequence  to  the  merchant,  provided  it  is  the 
same  to  his  competitors  as  to  himself"     (Annual  Report  for  1S97,  ]).  18.) 

As  the  New  York  Board  of  Trade  and  Trans])ortation  said  in  its  recent  report 
upon  the  subject : 

"  If  the  carriers  are  hold  rigidly  to  their  tariff  rates,  it  matters  not  much 
what  those  tariffs  are  if  all  shippers  are  charged  and  required  to  pay  alike, 
and  excessive  tariff  rates  are  no  longer  to  be  accounted  with  to  the  same  extent 
as  formerly." 

The  efforts  of  traffic  officials  to  meet  the  necessities  of  shipjiers  and  con- 
sumers in  those  regards  have  liad  more  to  do  than  any  other  cause  with  the 
reduction  of  rates  and  tlieir  proper  adjustment  as  between  different  localities. 
That  will  continue  to  be  the  case. 

"  In  view  of  their  opportunities  and  the  temptations  to  which  their  traffic 
officers  are  exim.sed.  it  is  i)erliai)s  not  too  much  to  say  that  the  oliligations  of 
neutrality  in  this  regard  are  usually  observed,  and  that  discriminations  of  this 
character  are  not  often  the  subject  of  complaint."  (Annual  Report  for  189G, 
p.  IT.)  "The  carriers  are  better  qualified  to  adjust  such  matters  than  any 
court  or  bo.-ird  of  jmblic  admiiiistiation  and.  witliiii  the  limitations  suggested, 
it  is  safe  and  wise  to  leave  to  their  trallic  managers  the  adjusting  of  dissimilar 
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circumstances  and  conditions  to  their  business."  (Circuit  court  of  appeals, 
cited  in  Annual  Report  for  189(>,  p.  32 ;   also,  5  1.  C.  R.,  697.) 

"  It  is  worth  observing  that  some,  at  least,  of  the  most  important  contro- 
versies iu^'olving  the  rates  and  metliods  of  railway  carriers  are  rather  between 
competing  conununities  or  producing  regions  than  between  rival  lines  of  rail- 
way. Railway  development  has  extended  far  beyond  the  point  at  which  any 
of  the  greater  systems  finds  its  interests  so  identified  with  a  single  community 
as  to  feel  wholly  inditferent  to  the  demands  and  needs  of  all  competing  com- 
munities. Indeed,  there  may  be  entire  sincerity  in  the  contention  on  the  part 
of  the  officers  of  a  great  system  that  any  adjustment  which  satisfies  the  rival 
communities  which  it  serves  can  not  be  seriously  objectionable  from  its  own 
point  of  view.  In  such  degree  as  this  contention  may  be  sincerely  advanced 
the  carrier  becomes  a  relatively  unimportant  factor  in  the  struggles  of  rival 
localities."     (Annual  Report  for  1904,  pp.  28,  29.) 

But  if  these  struggles  are  permitted. to  constantly  pare  down  the  carrier's 
revenue,  they  are  a  most  important  factor  in  the  success  of  the  carrier's 
business. 

This  demand  for  absolute  equality  among  localities  can  never  be  entirely 
satisfied.  If  under  any  conceivable  form  of  statute  the  Commission  could 
accomplish  this  it  would  still  be  very  questionable  whether  that  result  would 
be  altogether  desirable,  as  it  would  tend  to  destroy  the  active  spirit  of  enter- 
prise which  is  necessary  to  commercial  success. 

"  It  is  idle  to  look  forward  to  an  adjustment  of  rates  which,  as  applied  to 
localities  and  differently  circumstanced  persons,  will  bear  no  heavier  upon  one 
than  upon  another.  Such  mathematical  equality  is  manifestly  unattainable 
through  human  endeavor.  Not  even  connnon  control  of  all  railways  through 
consolidated  ownership  or  Government  purchase  could  accomplish  such  a  task 
of  equalization  for  thousands  of  places  and  millions  of  persons.  Certainly  the 
much-A^aunted  theory  of  uniform  charges  for  all  trattic  would,  under  the  greatly 
diversified  conditions  which  now  prevail  throughout  the  country,  have  the  oppo- 
site effect  and  inttict  greater  discriminations  than  arise  under  the  existing  gen- 
eral practice  of  fixing  charges  which  attract  traffic  to  the  various  lines.  Uni- 
form rate  per  mile  on  all  trafiic  for  anj-  distance  would  arbitrarily  limit  com- 
merce to  sections  and  greatly  restrict  production."  (Annual  Report  for  1893, 
p.  218.) 

"  Trade  is  no  longer  limited  to  circumscribed  areas ;  distance  hardly  ever 
bars  the  making  of  commercial  bargains  between  widely  separated  parties,  and 
almost  every  article  of  commerce  finds  the  competing  product  of  another  region 
in  any  place  of  sale.  The  consequence  is  that  products  of  the  farm,  the  forest, 
the  mill,  and  the  mine  are  continually  demanding  from  carriers  rates  adjusted 
to  values  in  particular  markets.  It  is  this  competition  of  product  with  like 
product,  of  market  with  market,  that  has  induced  carriers,  in  their  eagerness 
to  increase  the  values  of  their  traffic,  to  continually  reduce  their  rates  to  mar- 
ket points.  Such  comjietition  is  the  competition  of  conunerce  itself ;  the  strife 
betv.een  competing  industries  which  the  public  interest  demands  should  be  left 
free  from  fettering  laws  and  uncontrolled  by  restraiiiing  combinations."  (Id., 
p.  219.) 

As  an  illustration  may  be  quoted  what  the  Commission  has  said  regarding 
rates  upon  flour : 

"  To  an  extent  the  rate  upon  flour  to  the  foreign  market  must  be  higher  than 
that  upon  wheat.  This  is  decreed  by  physical  conditions  which  no  statute  and 
no  commission  can  alter."     (Annual  Report  for  1901,  p.  16.) 

Moreover,  in  States  where  railroad  commissions  have  power  over  future  rates, 
questions  of  alleged  discriminations  between  localities  and  classes  of  traffic  are 
as  frequent  and  acute  as  ever. 

Like  all  commercial  questions,  these  matters  are  best  settled  between  the 
parties.  The  foregoing  expressions  show  that  the  carriers,  in  general,  use  their 
best  efforts  to  adjust  them  properly.  And  the  pats  record  proves  that  the  reme- 
dies provided  by  the  interstate-commerce  act  have  not  been  insufficient  to  en- 
force its  provisions  in  this  regard.  The  Commission's  report  to  the  Senate  of 
1900  (Senate  Doc.  No.  319),  to  which  reference  is  made  above,  showed  that 
during  the  preceding  ten  years  it  had  sustained  only  31  cases  of  discrimination 
between  localities  or  classes  of  traffic,  and  of  these  only  4  were  sustained  by 
the  courts,  which  was  about  one  for  every  two  and  one-half  years,  and  3  of 
these  were  subsequently  reversed.  Indeed,  it  will  shortly  be  shown  that  since 
the  passage  of  the  act  contested  cases  of  all  sorts  have  been  comparatively  few 
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in  number,  and  that,  with  two  exceptions,  tlie  Commission  has  been  reversed  in 
all  of  its  decisions  as  to  rates  which  have  been  passed  upon  by  the  courts. 

It  is  very  evident,  therefore,  that  the  changes  in  the  statute  now  urged  are  not 
required  by  present  conditions  and  would  not  remedy  anything  objectionable 
therein.  Considering  that  the  subject-matter  is  so  vast,  the  provisions  of  the 
act  have  been  very  closely  observed. 

(2)    THE  CHANGE  PROPOSED  IS  NOT  DESIRABLE  AS  A  FUTURE  SYSTEM. 

Nothing  can  be  gained  by  comparing  this  country  with  others.  In  many  other 
countries  the  railroads  are  largely  owned  by  the  government,  and  the  princi- 
pal object  of  controlling  rates  is  to  prevent  the  private  roads  from  making  lower 
rates  than  the  government  roads ;  the  matter  is  really  a  branch  of  the  system 
of  taxation.  The  result  is  that  the  rates  are  much  higher  than  here  and,  still 
further,  pooling  is  recognized  as  lawful,  and  in  some  jurisdictions  compulsory, 
so  that  the  roads  participate  proportionally  in  these  high  rates.  Even  in  Eng- 
land, where  the  roads  are  privately  owned,  the  rates  are  about  three  times  as 
high  as  they  are  here.  In  addition,  half  the  railroad  mileage  of  the  world  is  in 
this  country,  so  that  there  is  little  profit  in  considering  methods  applying 
throughout  the  world  to  the  otlier  half  of  such  mileage,  under  conditions  and  sys- 
tems of  government  varying  almost  totally  from  those  prevailing  here.  So,  too, 
there  is  nothing  in  the  illustration  often  employed  of  the  supervision  exercised 
by  this  country  over  its  national  banks.  (Annual  Report  for  1895,  p.  62.)  That 
supervision  is  entirely  in  the  interest  of  the  stockholders  and  depositors  and  not 
for  the  purpose  of  limiting  or  in  any  way  controlling  the  charges  or  earnings 
of  the  banlis.  The  system  now  proposed  is  anomalous,  and  must  be  judged  upon 
its  own  merits. 

Tlie  views  of  the  Commission  in  reference  to  the  operation  of  such  a  system 
are  expressed  to  some  extent  in  its  annual  reports. 

"  To  give  each  community  the  rightful  benefits  of  location,  to  keep  different 
commodities  on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in  nat- 
ural volume,  and  to  prescribe  schedule  rates  which  shall  be  reasonable,  just  to 
both  shipper  and  carrier,  is  a  tasli  of  vast  magnitude  and  importance.  In  the 
performance  of  that  task  lies  the  great  and  permanent  work  of  public  regula- 
tion."    (Annual  Report  for  1893,  p.  100.) 

"  No  one  who  understands  the  intricacies  of  transportation  would  care  to 
assert  that  the  determination  of  a  just  rate,  or  the  decision  as  to  what  consti- 
tutes discrimination,  is  an  easy  task.  To  some  extent  the  principles  upon  which 
taxation  rests  must  be  allowed  in  fi.xing  a  just  rate;  to  some  extent  the  result 
of  the  rate  upon  the  development  of  industries  must  be  taken  into  the  account  in 
all  decisions  which  the  Conmiission  is  called  upon  to  make ;  to  some  extent 
every  question  of  transportation  involves  moral  and  social  considerations,  so 
that  a  just  rate  can  not  be  determined  independently  of  the  theory  of  social 
progress."     (Ainuial  Ro])ort  for  1895,  p.  50.) 

The  considerations,  it  will  be  noticed,  do  not  seem  to  include  reasonable  com- 
pensation to  the  owners  of  the  railroads.  "  Within  certain  limits  it  is  good 
jiolicy  tV)r  the  railway  manager  to  increase  his  tonnage,  even  at  the  expense  of 
reducing  the  rate  per  ton.  ,Tust  lio\v  far  this  rule  applies  no  one  can  tell.  The 
merchant  who  buys  an  article  for  a  definite  price  knows  when  he  sells  it  whether 
he  makes  or  loses  by  the  transaction  ;  and  the  manufacturer,  as  a  rule,  has  a 
jirelty  accurate  idea  of  the  cost  of  production,  but  the  railroad  operator  can  not 
ordinarily  say  whether  he  should  or  should  not  as  a  matter  of  policy  take  traffic 
at  a  certain  price."     (Id.,  p.  17.) 

"  The  freight  rate  is  a  comi)lex  problem  when  applied  to  almost  all  competi- 
tive traliic.  \':'ry  few  people  not  acquainted  with  tlie  subject  have  any  idea  how 
difficult  the  solution  of  thnt  pvolilem  is."      (iVmmai  l{e|»ort  for  1S9.S,  ]>.  15.) 

"  It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate  and  more  diffi- 
cult to  give  in  detail  the  reasons  that  lead  to  the  cojiclusion  reached;  although 
the  Supreme  Court  of  the  United  States  has  given  certain  rules  by  which  to  test 
the  reasonal)leness  of  transportation  charges,  and  altliough  the  Connnission  has 
endeavored  to  apply  those  rules,  yet  whenever  it  has  interrogated  railway  offi- 
cials as  to  whether  or  not  they  are  governed  ))y  them  when  making  rates  of 
transp(n"tation,  lliey  have  invariably  answered  in  the  negative  and  said  that  to 
do  so  would  be  impractic.Mble.  'I'he  carriers  do  not  ai)i)arently  possess  the  neces- 
sary (lata  lor  that  purixisc,  and  there  is  ;it  ])i-('S('iit  no  otlier  source  from  which 
the  (Commission  can  olitain  such  data."      (Annual  Rei)ort  for  lOO."!,  p.  54.) 

"  Discriminations  between  localities  or  classes  of  traflic  can  be  redressed  only 
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by  the  exercise  of  sufficient  aiithority  to  readjust  rate'  schedules  to  be  observed 
iu  the  future  on  the  basis  of  rehitive  justice."     (Annual  Report  for  1904,  p.  9.) 

"  The  great  bullc  of  our  orders  *  *  *  must  pertain  to  the  future.  They 
will  be  orders  fixing  either  a  maximum  or  a  minimum  rate."  (Annual  Report 
for  1897,  p.  35.) 

"  It  is  probably  near  the  truth  to  say  that  the  cases  now  pending  before  the 
Commission  directly  or  indirectly  affect  almost  every  local itv  and  therefore 
nearly  all  of  the  people  of  the  United  States."     (Annual  Report' for  1904,  p.  29.) 

In  connection  with  this  vast  progi-anime  of  regulation  of  the  affairs  of  the 
country  generally,  it  seems  proper  to  mention  that  during  the  past  year  it  has 
been  necessary  to  conduct  an  otficial  examination  of  the  office  of  the  Commission 
itself. 

Early  in  the  history  of  the  Commission  Judge  Cooley,  its  most  eminent  mem- 
ber, said,  i-egarding  a  suggestion  which  would  require  the  Commission  to  "  act  as 
rate  makers  for  all  the  roads,"  that  "this  in  any  considerable  State  would  be  an 
enormous  task.  In  a  country  so  large  as  ours  and  with  so  vast  a  mileage  of 
roads  it  would  be  superhuman."  (1  I.  C.  R.,  280.)  This  superhuman  pro- 
gramme regarding  the  future  powers  of  the  Commission  is  not  consistent  with 
sound  views  of  the  functions  of  our  Government.  The  Constitution  would  pre- 
vent a  considerable  part  of  it  by  the  provision  (Art.  I,  sec.  9)  that  "no  prefer- 
ence shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  another."  So.  too.. President  Jefferson  in  his  first  message  (December 
8,  1801)  said:  "Agriculture,  manufactures,  commerce,  and  navigation,  the  four 
pillars  of  our  prosperity,  are  most  thriving  when  left  most  free  to  individual 
enterprise."  Again,  one  hundred  years  afterwards,  President  Roosevelt,  in  his 
first  message  (December  3,  1901)  said:  "  It  must  not  be  forgotten  that  our  rail- 
ways are  the  arteries  through  which  the  commercial  life  blood  of  this  nation 
flows.  Nothing  could  be  more  foolish  than  the  enactment  of  legislation  which 
would  unnecessarily  interfere  with  the  development  and  operation  of  these 
commercial  agencies." 

In  deciding  whether  it  is  desirable  to  give  the  Commission  power  such  as 
this  it  is  well  to  consider  the  record  of  the  past.  In  its  report  of  April  16. 
1900  (Senate  Doc.  No.  319).  to  which  reference  has  been  made,  the  Commis- 
sion stated  the  entire  number  of  contested  cases  decided  in  the  previous  ten 
years  as  180,  or  about  18  per  annum.  Of  these,  only  35  went  to  the  courts,  or 
about  3*  per  annum.  The  result  was  that  the  Commission  was  sustained  in 
4  cases  (2  of  which  were  subsequently  reversed),  reversed  in  17  cases,  12  were 
still  pending,  and  2  were  withdrawn  ;  that  is  to  say,  about  1  case  in  every  two 
and  one-half  years  was  sustained  by  the  courts,  and  slightly  "more  than  80  per 
cent  of  the  Commission's  decisions  '\\hich  had  lieen  passed  upon  were  reversed. 
This  the  Commission  seeks  to  explain  by  the  fact  that  it  had  misconstrued  the 
extent  of  its  powers.  (Senate  Doc.  No.  319.)  But  there  could  be  no  more 
fundamental  or  regrettable  error  than  for  any  tribunal  to  constantly  exceed 
its  jurisdiction.  In  point  of  fact,  too,  the  results  seem  to  have  been  about  the 
same  since  1897,  when  the  Supreme  Court  authoritatively  ruled  as  to  the 
jurisdiction  of  the  Commission  as  they  were  before  that  time.a 

An  independent  examination  of  the  records  which  has  just  been  made 
makes  a  showing  even  less  favorable.  I'^'rom  its  creation,  in  1887,  until 
October,  1904,  the  Commission  rendered  297  formal  decisions  involving  rates 
or  discriminations,  covering  353  cases,  as  in  some  instances  cases  were  heard 
together.  This  was  a  period  of  seventeen  years,  and  the  decisions,  therefore, 
averaged  about  17^  per  annum.  Action  favorable  to  the  complainants  was 
taken  in  194,  or  54.96  per  cent  of  the  cases  decided.  So  that  the  complaints 
coming  before  it  which  the  Commission  held  to  be  well  founded  averaged  llj 
per  annum.  In  the  great  majority  of  cases  the  carriers  complied  with  the 
Connnission's  decision.  Since  1887  43  suits  have,  however,  been  instituted  to 
enforce  final  orders  of  the  Commission  as  to  rates.  This  is  an  average  of 
about  2i  per  annum.  The  net  result  of  the  action  of  the  courts  has  been  that 
in  1  of  these  cases  the  Commission  was  sustained  in  part  by  the  Supreme 
Court,  and  in  1  was  sustained  by  the  circuit  court,  and  there  was  no  appeal. 
These  were  both  cases  of  discrimination  between  localities.  In  30  cases  the 
Commission  was  reversed.  Two  cases  were  withdrawn ;  5  have  been  long 
pending,  but  have  not  been  pressed  for  hearing,  and  4  are  still  pending.     This 

a  The  facts  as  to  this  matter  have  been  worked  out  with  much  clearness  and 
detail  in  several  pamphlets  published  by  Mr.  Joseph  Nimmo,  jr.,  of  Washington. 
They  seem  never  to  have  been  questioned. 
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shows  2  affirniniiees  and  30  reversals.  In  other  words,  about  93  per  cent  of 
the  decisions  of  the  Conuuission  which  were  passed  upon  by  the  courts  were 
held  to  have  l)een  erroneously  decided. 

The  pending  act  proposes  that  the  orders  of  the  Commission  shall  be  oper- 
ative until  they  are  set  aside  by  the  courts---they  are  to  have  the  force  of 
statutes.  The  Commission  describes  itself  as  "  the  special  tribunal  created 
by  Congress  and  exercising  its  powei"."     (Annual  Report  for  1895,  p.  17.) 

"  If  the  Commission  establishes  a  rate  that  is  tantamount  to  an  act  of  the 
legislature."     (Ainmal  Report  for  1897,  p.  37.) 

As  one  of  the  Commissioners  expressed  the  matter  at  a  hearing  before  the 
Senate  Committee  on  Interstate  Commerce  on  February  21,  1900  (p.  118)  : 

"The  iirescribing  of  a  rate  is,  under  the  decisions  of  the  Supreme  Court, 
a  legislative,  not  a  .iudicial,  function,  and  for  that  reason  the  courts  could  not, 
even  if  Congress  so  elect,  be  invested  with  that  authority." 

The  importance  and  effect  of  the  Commission's  action  are  stated  as  follows: 

"  One  of  the  jieculiar  features  of  Federal  regulation  is  that  every  case 
before  the  Commission,  however  trivial  it  may  appear,  involves  in  its  dispo- 
sition the  formulation  of  principles  under  the  law  which  have  important 
bearing  upon  the  business  of  carriers  and  the  commerce  not  only  of  the  imme- 
diate locality,  but  often  of  the  entire  countrv."  (Annual  Report  for  1893. 
p.  13.) 

But,  as  just  said,  over  90  per  cent  of  such  decisions  have  ultimately  been 
overruled.  So  far  as  experience  is  a  guide,  such  a  provision  as  that  now  pro- 
posed would,  therefore,  probably  accomplish  injustice  in  over  90  per  cent  of 
the  cases  affected  until  the  courts  granted  relief.  For  this  injustice  there 
would  be  no  i-emedy,  because  no  recovery  could  be  had  from  the  shippers 
whose  goods  had  been  carried  upon  unjustly  low  rates.  Still  further,  in  case 
of  an  appeal  to  the  Supreme  Court,  the  statute  expressly  provii^les  that  there 
shall  be  no  stay  under  any  circnmstnnces.  After  long  litigation,  therefore,  the 
carrier  would,  in  over  90  per  cent  of  the  cases,  succeed  in  setting  aside  the 
order  of  the  Commission,  and  would  have  no  remedy  whatever  for  the  wrong 
accomplished  by  that  order. 

The  substantial  and  valuable  work  of  the  Commission  in  behalf  of  the  prin- 
ciples laid  down  by  the  statute  has  been  in  the  way  of  aiding  adjustment  between 
the  parties.  (Annual  Report  for  1893,  p.  14;  Annual  Report  for  1896,  p.  55; 
Annual  Report  for  1897,  pp.  32,  51.)  In  its  annual  report  for  1901  it  says 
(p.  19)  : 

"The  great  mass  of  complaints  are  handled  and  disposed  of  by  the  Commis- 
sion by  preliminary  investigation  and  correspondence  or  conference  with  car- 
riers and  shippers." 

"  It  may  be  true  that  the  people  who  complain  of  excessive  rates  are  more  un- 
reasona*ble  in  the  making  of  this  complaint  than  the  carriers  are  in  the  making 
of  their  rates.  That  possibly  is  so.  But  it  arises  from  the  lack  in  these  people 
of  a  knowledge  of  the  actual  situation."     (Annual  Report  for  1897,  p.  22.) 

The  total  number  of  complaints  during  the  year  1903  was  54G,  but  only  84  for- 
mal proceedings  were  instituted  before  the  Commission  (Annual  Report  for  1903, 
p.  38)  and  only  10  cases  were  decided  by  the  Commission,  or  in  the  proportion 
of  1  decision  to  46  complaints  (id.,  pp.  46-65,  276,  282).  In  1904  there  were 
487  complaints,  but  only  62  formal  proceedings  (Annual  Report  for  1904,  pp. 
36-39),  and  25  decisions  were  rendered,  several  of  which  were  in  the  nature  of 
rehearings  (id.,  pp.  42-^6).  Since  it  was  created  over  90  per  cent  of  the  com- 
plaints tiled  with  the  Commission  seem  to  have  been  disposed  of  informally. 
The  only  question  at  present  is  how  the  remainder  shall  be  passed  upon.  It  has 
been  already  pointed  out  that  past  experience  does  not  warrant  or  require  any 
enlargement  of  the  Connnission's  powers  in  that  respect. 

Nevertheless  the  r)resent  bill  seeks  to  provide  that  whenever  a  rate  has  been 
held  to  be  unlawful  the  Commission  may  prescribe  a  rate  which  shall  prevail 
thereafter.  It  is  sometimes  said  that  the  original  rate-making  ])ower  is  not 
sought.     (Annual  Rej)ort  for  1895,  p.  18;  Annual  Report  for  1897,  p.  15.) 

"  No  such  i)ower  has  been  asked  by  or  is  seriously  sought  to  be  conferred  upon 
the  Commission."     (Annual  Report  for  1904,  p.  8.) 

The  President's  recent  annual  message  said : 

"  I  am  of  the  opinion  that  at  present  it  would  be  undesirable  if  it  were  not 
impracticable  finally  to  endow  the  Commission  with  general  authority  to  fix 
railroad  rates." 

Yet  it  is  obvious  that  the  provisions  of  the  bill  would  have  the  effect  of  giving 
the  Commission  complete  power  over  all  rates ;  for,  after  all,  the  real  rate-mak- 
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iug  power  lies  with  those  who  pass  upon  the  rates  finally,  rather  than  with  those 
who  propose  them  in  the  first  instance.  The  Commission  itself,  or  any  person 
whomsoever,  whether  or  not  he  have  any  interest  in  the  subject-matter  and 
whatever  his  motive,  whether  he  be  a  genuine  shipper,  a  public  official,  a  crank, 
or  a  blackmailer,  may  institute  a  proceeding  which  may  include  an  unlimited 
number  of  carriers  and  attack  innumerable  rates.  (194  U.  S.,  2.5.)  Upon  the 
institution  of  such  a  proceeding  the  Couunission  would  be  bound  to  proceed  and 
would  have  complete  power  in  the  premises.  This  would  make  all  rates  subject 
to  its  decision. 

This  point  does  not  admit  of  argument,  because  it  has  already  been  adjudi- 
cated.    In  its  annual  report  for  1904  the  Commission  says  (p.  S)  : 

"  The  amendments  now  recommended  by  the  Commission  as  to  authority  to 
prescribe  the  reasonable  rate  upon  complaint  and  after  hearing  would  confer  in 
substance  the  same  power  that  was  actually  exercised  by  the  Commission  from 
the  date  of  its  organization  up  to  May,  1897,  when  the  Supreme  Court  held  that 
such  power  was  not  expressed  in  the  statute." 

The  precise  effect  of  this  power  was  clearly  stated  by  the  Supreme  Court  as 
follows : 

"  There  is  nothing  in  the  act  requiring  the  Commission  to  proceed  singly 
against  each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act. 
In  this  very  case  the  order  of  the  Commission  was  directed  against  a  score  or 
more  of  companies  and  determined  the  maximum  rates  on  half  a  dozen  classes 
of  freight  from  Cincinnati  and  Chicago,  respectively,  to  several  named  southern 
points  and  the  territory  contiguous  thereto,  so  that  if  the  power  exists,  as  is 
claimed,  there  would  be  no  escape  from  the  conclusion  that  it  would  be  within 
the  discretion  of  the  Commission  of  its  own  motion  to  suggest  that  the  interstate 
rates  on  all  the  roads  of  the  country  were  unjust  and  unreasonable,  notify  the 
several  roads  of  such  opinion,  direct  a  hearing,  and  upon  such  hearing  make  one 
general  order  reaching  to  every  road  and  covering  every  rate." 

Illustrations  of  the  truth  of  this  are  that  the  Imjwrt  Rate  case,  decided  in 
1894  (2  I.  C.  R.,  658;  3  Id.,  417),  involved  the  rates  upon  all  shipments  from 
abroad  to  an\-  interior  points  throughout  the  country;  and  the  Supreme  Court 
said  that  the  orders  therein — 

"  Instead  of  being  reguiations  calculated  to  promote  commerce  and  enforce  the 
ox])ress  provisions  of  the  act,  are  themsehes  laws  of  wide  import,  destroying 
some  branches  of  connuerce  that  have  long  existed,  and  undertaking  to  change 
laws  and  customs  of  transportation  in  the  promotion  of  what  is  supposed  to  be 
public  policy."     (102  U.  S.,  234.) 

The  Maximum  Rate  case  (4  I.  C.  R.,  592,  G17),  decided  in  1894,  involved  in  one 
proceeding  practically  all  rates  on  south4iound  business  east  of  the  Mississippi 
River,  and  the  Business  Men's  League  case  (9  I.  C.  R.,  318),  decided  ya  1902, 
involved  substantially  all  rates  from  the  Mississippi  to  the  Pacific  Ocean.  As 
the  Commission  said,  in  language  which  has  been  already  quoted  from  the 
annual  report  for  1893  (p.  13)  : 

"  Every  case  before  the  Commission,  however  trivial  it  may  appear,  involves 
in  its  disposition  the  formulation  of  principles  under  the  law  which  have  impor- 
tant bearing  upon  the  business  and  the  commerce  not  only  of  the  immediate 
locality,  but  often  of  the  entire  coujitry." 

The  extent  ot  this  i)ower  may  be  judged  from  the  fact  that  the  report  of  the 
Commission  for  1904  (p.  04)  states  that  there  were  then  2.358,900  tariffs  on 
file,  the  annual  average  being  over  130,000,  and  more  than  one-third  of  the 
Connnission's  clerical  force — which  third  would  apparently  be  about  t^iii'ty 
clerks  (Annual  Report  for  1903.  pp.  128-131) — was  constantly  occupied  in  the 
work  of  filing,  indexing,  and  furnishing  information  in  reference  to  them  (Id., 
p.  05),  and  from  the  facts  that  the  gross  earnings  of  the  railroads  last  year 
were  $1,900,633,821  (Annual  Report  for  1904,  p.  105)  and  the  capitalization 
^12,-599,990,258  (Annual  Report  for  1904,  p.  109),  which  is  dependent  for  its 
value  wholly  upon  earning  power,  and  that  the  internal  commerce  of  the 
country  during  the  last  year  has  been  recently  estimated  at  $22,000,000,000  in 
value. 

As  the  Commission  said  in  its  annual  report  for  1897 : 

"The  amounts  involved  in  the  reductions  asked  for  are  enormous  (p.  22)  ; 
*  *  *  the  amount  of  money  in^'olved  would  be  much  greater  than  that 
involved  in  the  decisions  of  any  trial  court  in  the  United  States.  The  results 
would  naturally  be  of  more  consequence  to  the  litigants  than  those  of  any  such 
(ourt"  (p.  26). 

It  might  well  have  said  than  all  the  courts  together.     It  should,  therefore, 
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be  plainly  understood  that  the  proposed  act  places  all  rates  under  the  full  and 
discretionary  control  of  the  Commission. 

In  the  execution  of  this  power  it  will  shortly  be  seen  that  the  Supreme  Court 
has  stated  certain  rules  as  following  from  the  guaranty  of  property  contained 
in  the  Constitution.  It  has  already  been  seen  that  the  Commission  has  stated 
its  inability  to  apply  the  same  (Annual  Report  for  1903,  p.  54).  and  has 
admitted  practically  that  it  has  no  definite  principles  of  rate  making,  but  is 
controlled  among  other  things  by  "  moral  and  social  considerations "  in 
determining  these  vast  rights  of  propert.v.  (Annual  Report  for  1895,  p.  59.) 
This  condition  of  things  is  not  sur])rising.  Every  varied  and  complicated 
business  must  be  treated  as  a  whole.  It  is  impossible  to  dissect  it  and  treat  its 
numerous  parts  separately  in  accordance  with  abstract  rules.  If  the  future 
of  the  business  is  to  be  sub.iect  to  the  control  of  those  who  have  no  interest 
therein,  it  would  be  better  that  such  action  should  affect  the  business  as  a 
whole  than  that  its  income  should  he  cut  down  by  piecemeal  without  respon- 
sibility for  the  final  lesult.  Nothing,  therefore,  could  be  more  dangerous  to 
the  value  of  railroad  property  than  the  sj'stem  now  proposed  of  conunltting  its 
future  to  the  control  of  persons  without  interest  therein,  or  responsilMlitj-  for 
the  results  of  its  operation. 

Furthermore,  the  act  contemplates  conferring  upon  the  Commission  entirely 
new  powers.  It  is  now  empowered  merely  to  prevent  pi'eferenees  upon  lines 
formed  by  a  single  railroad  or  by  agreement  of  two  or  more  for  joint  rates 
(sees.  1,  3). 

"  There  is  one  class  of  discriminations  which  we  have  never  possessed  the 
power  to  effectually  correct,  even  while  we  assumed  the  right  to  fix  the  maxi- 
mum rate.  We  refer  to  that  class  of  cases  where  the  differential  in  question  is 
to  be  maintained  bv  independent  lines  as  wefl  as  by  a  common  line."  (Annual 
Report  for  1897,  p.  24.) 

"  The  Commission  is  not  empowered  to  fix  a  minimum  rate  when  that  remedy 
is  found  necessary  to  correct  vrronscful  discriminations  between  localities." 
(Annual  Report  for  1898,  p.  23.) 

"This  Commission  has  no  authority  to  require  cari'iers  to  make  a  through 
route  or  establish  joint  rates."     (Annual  Report  for  1893,  p.  16.) 

And  there  is  now  no  power  over  divisions  of  joint  rates.  (Annual  Report 
for  190],  p.  28.) 

But  the  proposed  act  provides  that  the  Commission  shall  have  pov.'er  to  settle 
both  divisions  of  joint  rates  and  the  "  just  relation  of  rates  "  by  different  lines 
at  common  points. 

It  needs  no  argument  to  show  that  this  would  concentrate  in  a  single  board 
power  to  determine  the  commercial  and  industrial  future  of  all  the  various 
localities  throughout  the  country. 

"  Every  comnuiuity  and  every  pursuit  is  so  dependent  upon  the  agencies  of 
transportation,  so  directly  affected  by  the  cost  of  this  necessary  service,  that 
an  inequitable  adjustment  of  rates  between  competing  towns  or  commodities 
may  produce  serious  and  widespread  disaster."  (Annual  Report  for  1893, 
p.  0.) 

Its  conception  of  the  use  of  such  a  power  was  shown  in  the  Differential 
Case  (7  I.  C.  R.,  6G9,  G70).  After  pointing  out  the  degree  of  New  York's  com- 
mercial importance  the  Commission  said  : 

"  A  (]uestion  is  how  far  is  this  port  of  New  York  '  entitled,'  or  how  far  can 
that  port  expect  to  continue  to  enjoy  that  commercial  supi'emacy?  Plainly  not 
to  the  same  extent.  It  would  be  in  accordance  neither  with  the  theory  of  our 
institutions  nor  with  the-  history  of  the  development  of  our  nation  to  permit 
any  one  port  upon  our  vast  extent  of  seacoast  to  monopolize  the  trade  with 
foreign  nations.  Within  recent  years  the  United  States  Government  has  ex- 
I»ended  large  sums  in  improvements  of  other  j>orts.  These  vast  sums  have  not 
been  api)roijriated  and  expended  certainly  ujion  the  theory  that  it  was  desirable 
for  the  foreign  trade  of  the  country  to  How  through  the  port  of  New  York  alone. 
Rather  does  this  recognize  it  as  the  policy  of  our  Govermnent  that  its  foreign 
commerce  should  be  distributed  between  various  i^orts." 

The  Commission  accordingly  sustained  these  differentials  against  New  York, 
notwithstanding  the  constitutional  i)rovision  that  "  no  preference  shall  be  given 
by  any  i-egulatlon  of  commerce  or  i-evenue  to  the  ports  of  one  State  over  those 
of  another."  (Art.  I.  sec.  9,  subd.  5.)  Yet  singularly  enough  the  Commission 
has  just  held  that  "  it  is  no  j)art  of  its  duty  to  equalize  differences  in  the  natu- 
ral advantages  of  localities  through  the  adjustment  of  tariff  rates."  (Annual 
Report  for  1904,  p.  45.) 


256     rRuPOSED  amendment  of  interstate-commerce  law. 

These  A-arying  principles  may  equally  be  applied  to  any  localitj'  in  the  coun- 
try as  may  suit  the  fancy  of  the  Commission.  Paraphrasing  the  Commission's 
language  this  statute  vroulcl  "  put  into  its  hands  the  power  to  determine  what 
localities  shall  pay  and  what  receive  tribute."  (Annual  Report  for  1897,  p.  45.) 
As  over  00  per  cent  of  the  Commission's  orders  as  to  rates  which  have  gone 
before  the  courts  have  been  overruled,  it  is  impossible  to  foretell  what  havoc 
would  follow  from  the  exercise  of  such  powers. 

This  would  he  merely  a  further  step  tov.-ard  general  governmental  regula- 
tion of  counnerce.  Congress  is  not  given  by  the  Constitution  any  special  power 
over  the  carriers.  The  provision  is  that  it  shall  have  "  power  to  regulate  com- 
merce v.-ith  foreign  nations  and  among  the  several  States."  (Const.,  Art.  I, 
sec.  8,  subd.  ?>. )  But  the  shipper  of  goods  is  engaged  in  interstate  commerce 
equally  with  the  carrier  of  the  goods  shipped.  (175  U.  S.,  211;  193  U.  S.,  38.) 
The  shipper  and  his  business  are,  therefore,  quite  as  much  within  the  power  of 
Cougre^^s  as  the  carrier  and  its  business.  Accordiiigly,  the  antitrust  act  passed 
July  2,  1890,  provides  that  all  goods  that  are  the  subject  of  combinations  in 
restraint  of  trade  may  be  forfeited  in  transit. 

In  the  Fifty-seventh  Congress  an  act  (H.  R.  117)  was  introduced  with  the 
approval  of  then  Attorney-General  Knox,  and  passed  b.y  the  House,  prohibiting 
transportation  of  goods  manufactured  by  combinations  which  could  not  be 
reached  directly  by  the  Federal  statute.  The  Supreme  Court  has  held  in  the 
lottery  case  (188  U.  S.,  321)  that  it  is  competent  for  Congress  to  prohibit  trans- 
portation of  lottery  tickets  as  merchandise,  and  two  former  Assistant  Attorneys- 
General  (jf  the  United  States  have  since  published  articles  in  the  reviews  vigor- 
ously asserting  that  this  establishes  the  po\ver  of  Congress  to  exclude  from 
interstate  commerce  whatever  it  sees  (It.  The  last  Democratic  platform  declared 
that  ■'  any  trust  or  unlawful  combination  engaged  in  interstate  commerce  which 
is  monopolizing  any  branch  of  business  or  production,  should  not  be  permitted 
to  transact  business  outside  of  the  State  of  its  origin ;  whenever  it  shall  be 
established  in  any  court  of  competent  .iurisdiction  that  such  monopolization 
exists,  such  prohibition  should  be  enforced  through  comprehensive  laws  to  be 
enacted  on  the  subject,"  and  the  Commissioner  of  Corporations  is  suggesting 
that  a  Federal  license  shall  be  required  as  a  condition  of  engaging  in  interstate 
commerce — in  other  words,  that  engaging  in  interstate  commerce  as  a  means 
of  livelihood  shall  no  longer  be  a  right,  but  a  privilege  to  be  enjoyed  only  by 
those  possessing  a  license  upon  such  terms  as  the  Government  shall  see  fit  to 
prescribe.  This  makes  it  clear  that  the  method  of  governmental  regulation 
proposed  would  apply  to  all  the  operations  of  interstate  commerce  and  would 
be  equally  dangerous  to  all  engaged  therein.  T'he  pending  bill,  if  successful, 
would  be  merely  one  step  in  the  direction  of  general  socialism,  which  would 
affect  manufacturers,  shippers,  and  carriers  alike,  and  would  subject  to  govern- 
mental control  the  (luestion  what  the  citizens  of  the  country  shall  be  allowed 
to  earn  by  the  use  of  their  constitutional  rights  of  liberty  and  property. 

Finally,  the  bill  would  establish  rigid  methods  of  transacting  business  which 
would  tend  to  arrest  commercial  progi'ess.  The  most  effective  cause  of  reduc- 
tion of  rates  is  the  effort  of  traffic  officials  to  enable  their  respective  shippers  to 
extend  their  business  and  constantly  reach  further  markets  and  consumers. 

"  The  location  of  new  business  enterprises  is  frequently  settled  since  the  pas- 
sage of  the  act  to  regulate  commerce,  as  well  as  before,  not  so  much  by  the 
wishes  of  those  who  control  them  and  the  advantages  for  economical  produc- 
tion or  trade  afforded  at  particular  places  as  by  the  favorable  transportation 
rates  which  railway  managers  can  be  induced  to  put  in  force."  (Annual  Report 
for  1894,  p.  57.) 

This  process  of  development  can  be  continued  only  through  gradual  reductions 
of  rates,  and  in  its  continuance  shipper,  carrier,  and  consumer  are  alike  inter- 
ested. But  this  process  of  development  will  be  arrested  if  the  rates  are  finally 
subjected  to  the  veto  of  a  body  having  no  substantial  interest  in  the  success  of 
the  transportation  business  or  of  the  industries  upon  the  line.  Moreover,  after 
a  rate  is  once  established  under  the  proposed  statute  it  will  continue  in  effect 
until  changed  by  the  Commission,  "  upon  full  hearing  of  all  parties  in  interest." 
As  to  who  would  be  a  "  party  in  interest "  the  act  contains  no  indication.  As 
anyone  can  institute  a  proceeding  (194  U.  S.,  25),  it  would  apparently  be  the 
public  at  large.  Such  change  of  a  rate  once  established  could  not  be  accom- 
plished b.v  act  of  the  courts,  but  only  of  the  Commission. 

Every  rate  once  fixed  would  thus  be  incapable  of  change  without  a  proceed- 
ing before  the  Commission  as  dilatory  as  a  lawsuit,  and  as  the  Commission 
proceeded  the  scope  of  this  rigid  condition  of  rates  would  constantly  extend. 
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Every  practical  man  must  i-ealize  that  business  is  carried  on  successfully  by 
negotiation  and  agreement  of  the  parties  ratber  than  by  the  judgment  of  any 
tribunal.  There  is  no  successful  liranch  of  l)usiness  in  which  the  general  future 
relations  of  those  engaged  therein  are  regulated  by  third  parties,  whether  an 
administrative  commission  or  a  court  of  justice. 

If,  indeed,  a  condition  of  absolute  equality  among  different  localities  could  be 
established  at  a  particular  moment  of  time,  it  would  be  temi)orary  only.  Indus- 
try in  this  country  is  intensely  progressive,  and  the  perfect  equality  of  one  day 
would  probably  be  the  grossest  inequality  of  another.  The  al)sence  of  elasticity 
in  a  system  of  Government  rate  making  is  one  of  its  most  serious  faults ;  thus 
the  rate-making  State  commissions  have  had  to  fall  l»ack  on  distance  tariffs  on 
account  of  their  inability  to  make  those  delicate  adjustments  which  are  con- 
stantly niade  by  railway  traflic  officers.  Such  rigidity  is  a  bar  to  industrial 
progress,  and  probably  accounts,  in  a  large  measure,  for  the  fact  that  in  the 
States  which  have  rate-making  conmiissions  the  rates  are  higher  vmder  similar 
circimistances  and  conditions  than  in  other  States  which  have  left  the  contract 
of  transportation  to  unrestricted  negotiation  between  the  parties. 

These  considerations  establish  that  such  a  system  would  be  full  of  danger,  the 
extent  of  which  can  scarcely  be  judged. 

(3)     SUCH    A    DRASTIC    SYSTEM     WOULD    FAIL    PRACTICALLY    I'.Y    REASON    OF    THE 
PROVISIONS   OF   THE    CONSTITUTION. 

It  may  well  be  doubted,  however,  whether  the  proposed  Quarles-Cooper  bill 
would  prove  any  more  enforcible  than  is  the  case  generally  with  unnaturally 
drastic  statutes.  It  has  been  already  pointed  out  that  the  Commission  has  no 
judicial  quality,  so  that  its  decisions  would  always  have  to  be  enforced  by  the 
judicial  tribunals.  The  procedure  would  therefore  be  as  slow  and  complicated 
as  at  present. 

The  proposed  act  would  jirobably  not  be  held  to  confer  affirmative  power  to 
establish  rates  for  the  future.  Its  provision  in  that  regard  does  not  purport 
in  express  terms  to  confer  any  new  jwwer  upon  the  Commission.  It  is  that  any 
order  "  declaring  any  existing  rate  or  rates  *  *  *  or  any  regulation  or 
practice  affecting  such  rates  or  facilities  aft'orded  in  connection  therewith  to  be 
unjustly  discriminative  or  unreasonable,  and  declaring  what  rate  or  rates,  reg- 
ulation^ or  practice  affecting  such  rate  or  rates  would  be  just  and  reasonable, 
and  requiring  them  to  be  substituted  therefor,  shall  become  operative  and  be 
observed  by  the  parties  against  whom  the  same  shall  be  made  within  thirty  days 
after  notice,  *  *  *  but  such  order  may  at  tny  time  be  modified,  suspended,  or 
revoked  by  the  Commission  upon  full  hearing  of  all  parties  in  interest." 

It  will  be  observed  that  this  section  does  not  state  that  orders  so  made  by  the 
ConniMssion  shall  be  operative  "  for  the  future."  The  bills  as  originally  drawn 
contained  these  words,  but  their  authors  had  them  stricken  out,  apparently  fear- 
ing that  they  would  make  the  act  subject  to  doubts  as  to  its  constitutionality. 
This,  of  course,  leaves  it  a  question  of  construction  v^^hether  the  substituted 
ordei-  would  have  future  effect  or  would  not  be  merely,  as  at  present,  an  order 
with  refei'ence  to  past  conditions.  The  only  affirmative  provision  of  the  act 
fixes  the  date  when  the  order  shall  become  operative;  it  does  not  purport  to 
grant  authority  to  make  a  new  species  of  order.  It  has  been  held  by  the 
Su[)ronie  Court  (167  U.  S.,  479)  that  the  Commission  has  no  power  to  make  an 
order  as  to  the  future,  but,  of  course,  has  power  to  make  orders  as  to  the  past. 
Can  it  be  seriously  claimed  that  a  provision  fixing  the  time  when  the  Commis- 
sion's orders  shall  become  operative  confers  upon  it  the  entirely  new  legislative 
jtower  of  making  orders  as  to  the  future  which  it  does  not  now  possess? 

Tlie  claim  that  power  over  future  rates  was  conferred  upon  the  Commission 
by  implication  and  deduction  was  exactly  what  led  to  its  grave  error  in  attempt- 
ing to  fix  future  rates,  and  such  methods  of  construction  were  strongly-  disap- 
proved by  the  Supreme  Court. 

"  The  gi-ant  of  such  a  power  to  fix  rates  is  never  to  be  implied.  The  power 
itself  is  so  vast  and  comprehensive,  so  largely  affecting  the  rights  of  carrier  and 
shii»pei'.  as  well  as  indirectly  all  connuercial  transactions,  the  language  by  which 
the  i)ower  is  given  bad  been  .so  often  used  and  was  so  familiar  to  the  legislative 
mind  and  is  capable  of  such  definite  and  exact  statement  that  no  just  rule  of 
construction  would  tolerate  a  grant  of  such  power  by  mere  implication."  (167 
U.  S.,  494.) 

The  i)ower  to  prescrilie  a  tariff  of  rates  for  carriage  by  a  common  carrier  "is 
a  legislative  and  not  an  administrative  or  judicial  function,  and  h.aving  respect 
to  the  large  amount  of  r)roperty  invested  in  railroads,  the  various  companies 
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engaged  therein,  the  thousands  of  miles  of  road,  and  the  millions  of  tons  of 
freight  carried,  the  varying  and  diverse  conditions  attaching  to  such  carriage  is 
a  power  of  supreme  delicacy  and  importance.  That  Congress  has  transferred 
such  a  power  to  any  administrative  body  is  not  to  be  presumed  or  implied  from 
any  doubtful  or  uncertain  language."     (Id.,  505.) 

To  restate  the  matter,  the  Commission  now  has  authority  to  make  orders  as 
to  the  past,  but  has  no  such  authority  as  to  future  rates ;  the  proposed  statute 
provides  that  if  the  Commission  makes  an  order  adjudging  against  a  prevailing 
rate  or  practice  and  providing  what  shall  take  its  place,  the  same  shall  become 
operative  within  thirty  days;  the  statute  does  not  provide  in  terms  that  this 
shall  control  future  conditions,  and  the  Supreme  Court  has  held  that  no  power 
in  the  Commission  over  future  conditions  can  be  established  by  implication.  It 
is  perfectly  clear,  therefore,  that  a  statute  providing  merely  when  an  order  of 
the  Commission  shall  become  operative  would  be  held  to  apply  solely  to  an 
order  which  the  Commission  had  substantive  power  to  make;  no  additional 
substantive  power  could  be  held  to  arise  from  uncertain  implication  from  pro- 
visions as  to  when  an  order  should  become  operative.  That  method  of  estab- 
lishing power  in  the  Commission  was  precisely  what  was  so  vigorously  disap- 
proved by  the  Supreme  Court.  It  is  not  too  much  to  say,  therefore,  that  this 
statute  would  probably  not  confer  upon  the  Commission  any  additional  power 
as  to  future  rates. 

But  even  if  the  statute  conferred  power  of  making  future  rates  upon  the  Com- 
mission, various  difficult  constitutional  questions  would  arise.  The  power  to 
regulate  commerce  has,  indeed,  been  said  to  be  "  plenary  "—a  word  of  no  exact 
juridical  meaning.  But.  "  like  the  other  powers  granted  to  Congress  by  the 
Constitution,  the  power  to  regulate  commerce  is  subject  to  all  the  limitations 
imposed  by  such  instrument,  and  among  them  is  that  of  the  fifth  amendment." 
(148  U.  S.,  312,  336.)  "  It  is  scarcely  necessary  to  say  that  the  power  given  to 
Congress  to  regulate  interstate  commerce  does  not  carry  with  it  any  power  to 
destroy  or  impair  those  guaranties."  (154  U.  S.,  447,  479;  9  Wheaton,  1,  196; 
2  Peters,  627,  657.)  The  provision  of  the  fifth  amendment  is  that  "no  person 
shall  be  deprived  of  *  *  *  liberty  or  property  without  due  process  of  law, 
nor  shall  private  property  be  taken  for  public  use  without  just  compensation." 
It  is  well  settled  that  the  carrier  is  entitled  under  such  constitutional  guaran- 
ties to  receive  compensation  which  is  reasonable  (169  U.  S..  466),  and  that  rule 
is  adopted  by  the  proposed  act. 

The  character  of  the  questions  which  would  be  open  in  every  such  litigation 
is  stated  by  the  Supreme  Court  through  Justice  Harlan  as  follows  (169  U.  S., 
546)  : 

"  It  can  not  be  assumed  that  any  railroad  corporation,  accepting  franchises, 
rights,  and  privileges  at  the  hands  of  the  public,  ever  supposed  that  it  acquired, 
or  that  it  was  intended  to  grant  to  it.  the  power  to  construct  and  maintain  a 
public  highway  simply  for  its  benefit,  without  regard  to  the  rights  of  the  public. 
But  it  is  equally  true  that  the  corporation  performing  such  public  services  and 
the  people  financially  interested  in  its  business  and  affairs  have  rights  that  may 
not  be  invaded  by  legislative  enactment  in  disregard  of  the  fundamental  guaran- 
ties for  the  protection  of  property.  The  corporation  may  not  be  required  to  use 
its  property  for  the  benefit  of  the  public  without  receiving  just  compensation  for 
the  services  rendered  by  it.  How  such  compensation  may  be  ascertained,  and 
what  are  the  necessary  elements  in  such  an  inquiry  will  always  be  an  embar- 
rassing question.  *  *  *  y^r^  ijoid,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the  fair  value  of  the  px'operty  being 
used  by  it  for  the  convenience  of  the  public.  And  in  order  to  ascertain  that 
value  the  original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and  stock,  the  present 
as  compared  with  the  original  cost  of  construction,  the  probable  earning  capacity 
of  the  property  under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimating  the  value  of 
the  property.  What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  w^hich  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the 
use  of  a  public  highway  than  the  services  rendered  by  it  are  reasonably  worth." 
(Id.,  546,  547.) 

Whenever,  therefore,  a  rate  should  be  established  by  the  Commission,  it  would 
necessarily  be  subject  to  review  on  the  issues  thus  stated,  and  the  findings  of 
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the  Counuission  would  probably  not  have  even  prima  facie  force,  because  the 
question  of  reasonableness  would  be  jurisdictional  and  could  be  determined  only 
by  judicial  decision.  (134  U.  S.,  618;  169  U.  S.,  466.)  The  Commission  has 
stated  that  it  is  unable  to  apply  these  constitutional  rules  (Annual  Report  for 
1903,  p.  54),  but  that  "  to  some  extent  every  question  of  transportation  involves 
moral  and  social  eonsiilerations,  so  that  a  just  rate  can  not  be  determined  inde- 
pendently of  the  theory  of  social  proi;ress."  (Ainuial  Ueixn't  for  1895,  p.  59.) 
These  considerations  and  theories  have  never  been  defined  by  the  Commission, 
and  they  are  not  embraced  within  the  matters  enumerated  l)y  the  Supreme  Court 
as  bearing  upon  the  question  whether  rates  are  reasonable  within  the  purview 
of  the  Coftstitution.  No  argument  is  needed  to  show  how  difficult  and  over- 
whelming would  be  the  litigation  arising  from  such  a  situation. 

Still  further,  as  already  said,  the  Constitution  provides  (Art.  I,  sec.  9,  subd. 
5)  that  "  no  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  State  over  those  of  another."  But  ports  now  exist,  by  stat- 
ute and  usage,  not  only  at  the  seashore  but  throughout  the  country.  On  that 
issue  also  practically  ever}^  decision  of  the  Commission  establishing  a  future 
rate  would  be  subject  to  review,  for  anything  of  the  sort  varying  natural  condi- 
tions would  be  a  "  regulation  of  commerce  "  giving  "  a  preference  to  the  ports 
of  one  State  over  another."  It  is  clear  that  very  few  would  stand  the  test  of 
this  provision. 

Incidentally  it  may  be  observed  that  the  court  is  to  hear  the  case  on  the  record 
before  the  Commission  and  that  the  introduction  of  further  testimony  rests  in 
the  discretion  of  the  court.  It  certainly  is  a  startling  novelty  to  provide  that 
the  evidence  upon  which  judicial  action  is  to  be  based  shall  be  taken  by  a  quasi 
prosecuting  body  which  has  no  judicial  character  and  is  not  bound  by  the  rules 
of  evidence  (194  U.  S.,  25),  and  that  it  shall  be  discretionary  with  the  court 
whether  to  receive  evidence  upon  the  main  issue  which  it  is  to  try.  and  which 
will  raise  a  jurisdictional  and  constitutional  question.  It  can  not  be  that  such 
a  proceeding  would  be  due  process  of  law,  for  at  no  stage  would  the  evidence 
have  been  taken  by  a  judicial  body. 

The  proposed  act  provides,  further,  that  after  an  order  has  been  made  by  the 
Commission  it  may  be  enforced  by  injunction  and  by  action  of  debt  for  the  pen- 
alties which  it  establishes.  It  is  clear,  however,  that  upon  an  application  for 
an  injunction  the  question  of  reasonableness  of  the  rates  would  be  open  to  liti- 
gation for  the  reasons  stated  above.  Indeed,  the  Supreme  Court  has  held 
exactly  that  upon  any  application  to  the  courts  for  enforcement  of  an  order  of 
the  Commission  the  merits  of  such  order  are  fully  open  to  litigation.  Failure 
to  obey  the  Commission's  order  can  not  give  rise  to  any  penalty.  (154  U.  S., 
479,  485,  489.)  "  No  question  of  contempt  could  arise  until  the  issue  of  law  in 
the  circuit  court  is  determined  adversely  to  the  defendants  and  they  refuse  to 
obey,  not  the  order  of  the  Commission,  but  the  final  order  of  the  court."  (Id., 
489;  see  also  37  Fed.  Kep.,  614,  615.)  This  provision,  requiring  the  courts  to 
jpnforce  by  injunction  the  orders  of  the  Commission,  is  therefore  wholly  illusory 
and  would  prove  nugatory.  Those  orders  would  have  no  greater  force  than  at 
present.  There  could  be  no  proceedings  for  contempt  until  the  defendant  had 
refused  to  obey  "  not  the  order  of  the  Commission,  but  the  final  order  of  the 
court." 

The  situation  would  be  similar  in  any  action  of  debt.  In  the  latter  case  the 
further  question  would  arise  whether  the  statute  does  not'  contravene  the  sev- 
enth amendment  to  the  Constitution,  providing  that  "  the  right  of  trial  by  jury 
shall  be  preserved."  The  proposed  statute  seeks  to  make  the  finding  of  the 
Commission  as  to  the  reasonableness  of  the  rate  conclusive  upon  the  jury — that 
is  to  siiy.  the  jury  is  sought  to  be  deprived  of  the  o]>|)ortunity  to  pass  on  the 
credibility  of  the  evidence  and  of  the  power  to  decide  the  crucial  facts.  This 
obviously  would  not  be  preserving  but  rather  destroying  the  right  to  trial  by 
jury. 

These  brief  suggestions,  which  could  be  greatly  amplified  if  necessary,  make 
it  clear  that  under  the  Quarles-Cooper  bill  there  would  be  quite  as  much  litiga- 
tion as  at  present,  and  it  would  be  quite  as  difficult  to  reach  results. 

(4)    SUCH  A  SYSTEM    WOULD  NOT  ACCOMPLISH   THE  DESIRED  EESULT. 

It  seems  unlikely  that  more  drastic  legislation  would  result  in  anything  save 
annoyance  and  disappointment. 

The  interstate  commerce  act  itself  is  a  fair  illustration  of  this.  Its  substan- 
tive provisions  are  that  rates  shall  be  reasonable,  and  there  shall  be  no  unjust  dis- 
crimination or  undue  or  unreasonable  preference;  everyone  has  always  agreed 
to  their  justice.     The  procedure  for  their  enforcement  is  now  absolutely  com- 
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plete.  Anj'one  cau  file  a  complaint;  the  fiiuliiigs  of  the  Coinniission  are  prima 
facie  evidence  of  the  facts  found ;  the  courts  act  on  as  short  notice  as  they  deem 
proper,  and  proceed  speedily  as  a  court  of  equity,  but  without  formal  pleadings 
or  proceedings ;  the  constitutional  protection  from  self-crimination  has  been 
removed  by  statute,  so  that  anyone  can  be  compelled  to  testify ;  cases  arising 
under  the  statute  have  preference  over  everything;  individuals  and  corporations 
violating  the  act,  whether  carriers  or  shippers,  are  subject  to  heavy  fines ;  the 
provisions  of  the  act  may  also  be  civilly  enforced  by  decree  in  equity  with  subse- 
quent contempt  proceedings,  in\'ol\'ing  fine  and  imprisonnjent,  in  case  of  disobe- 
dience, and  appeals  lie  directly  to  the  Supreme  Court  in  all  cases  (194  U.  S.,  25). 
In  reference  to  no  other  subject-matter  does  such  drastic  procedure  exist  under 
Anglo-Saxon  jurisprudence — it  has  no  fuilher  resources.  Yet  at  the  end  of  seven- 
teen years  the  Commission  says  that  all  this  has  accomplished  little  or  nothing, 
and  that  it  must,  as  far  as  possible,  be  made  independent  of  the  courts,  appar- 
ently because  they  have  overruled  more  than  90  per  cent  of  its  decisions  which 
have  been  litigated.  But  this  is  a  great  mistake..  The  approximately  90  per 
cent  of  complaints  settled  between  the  parties  show  where  the  act  has  been 
effective ;  its  provisions  which  represent  ordinary  business  methods  have  been 
eminently  successful.  As  to  the  remaining  cases,  however,  experience  has, 
in  great  measure,  demonstnited  the  failure  of  unnaturally  drastic  methods. 

The  antitrust  act  has  had  a  similar  result.  After  giving  to  its  first  section  the 
startling  construction  that  it  prohibited  all  contracts  in  restraint  of  trade,  al- 
though they  might  be  perfectly  reasonable,  the  Supreme  Court  has  been  slowly 
but  inevitably  receding  from  that  construction.  No  one  has  ever  tried  to 
enforce  the  other  provisions  of  the  act — their  weakness  has  been  too  manifest. 
The  historian  Leeky  well  says  that  most  of  the  great  reforms  of  English  history 
were  accomplished  by  repealing  statutes,  not  by  enacting  them. 

The  lesson  of  all  this  is  that  the  constant  enactment  of  new  statutes  is  a  very 
crude  expedient  for  meeting  the  difficult  situations  in  life.  Any  real  remedy 
must  always  come  from  the  slow  but  inevitable  working  of  natural  laws  and 
from  improved  conditions  in  business  and  society.  In  the  present  case  these 
natural  methods  have  already  largely  done  away  with  unreasonable  rates  and 
with  jireferences  between  individuals.  As  regards  the  remaining  matter  of 
alleged  preferences  between  localities  and  kinds  of  traffic,  the  record  shows 
that  few  such  claims  are  well  founded.  Indeed,  but  two  such  cases  have  been 
established  in  the  courts  during  seventeen  years.  In  the  face  of  this  it  is 
idle  to  claim  that  any  good  would  result  from  still  more  drastic  methods. 

THE  REMEDY   CONSISTS   IN   PKOMOTION   OF  BETTER  RELATIONS   BETWEEN   THE  PARTIES 
AND  ENFORCEMENT  OF  THE  EXISTING  LAW  IN  THE  COURTS. 

This  is  the  proper  function  of  the  Interstate  Commerce  Commission.  As 
already  said,  it  has  done  admirable  work  in  promoting  better  relations  by  aiding 
in  the  settlement  without  controversy  of  more  than  90  per  cent  of  the  comjilaints 
which  have  come  before  it.  Quite  possibly  this  better  understanding  might  be 
aided,  too,  by  the  voluntary  organization  of  joint  committees  of  shippers  and 
traffic  officials,  who  would  consider  informally  matters  of  joint  interest  and 
make  recommendations  which  both  sides  w^ould  almost  certainly  adopt.  The 
parties  would  thus  come  together  originally,  and  the  Commission  be  relieved 
of  much  detail.  This  has  been  already  suggested  by  the  Commission,  which 
said  in  its  annual  report  for  1898  (p.  22)  that  such  a  course  "might  do  much 
to  promote  just  conduct  and  harmonious  relations  between  the  railways  and 
the  public,  and  thus  prove  nuitually  beneficial  to  a  high  degree."  In  some  parts 
of  the  country,  as  Ohio  and  Kansas,  a  successful  beginning  has  been  made  in  this 
direction.^ 

a  Rather  curiously  the  efficacy  of  this  method  is  fully  recognized  in  "  the  ti'ans- 
portation  tax,"  to  which  reference  has  been  made  above  (p.  48).  The  cattle 
growers'  committee  reports  that  it  has  conferi'ed  with  the  railroad  officials  and 
"  has  been  met  by  the  railroads  in  a  very  friendly  and  courteous  manner.  The 
committee  has  succeeded  in  accomplishing  very  much  in  the  way  of  immediate 
and  temporary  relief.  Service  has  been  greatly  improved,  and  in  some  instances 
rates  have  been  adjusted  upon  a  more  satisfactory  basis,  while  the  railroad 
oflicials  with  whom  the  committee  has  met  have  shown  a  disposition  to  treat 
the  cattlemen  with  the  greatest  fairness.  The  committee  has  realized,  however, 
that  relief  granted  nmst  be  of  a  temporary  nature.  *  *  *  Through  its  officers 
and  subcommittees  it  hopes  to  continue  the  present  cordial  relations  with  the 
railroad  officials  to  the  end  that  business  may  be  conducted  with  as  little 
friction  as  possible." 
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As  to  the  litigated  cases.  lioweAer,  tbe  remedy  must  be  in  the  courts  as  it  is 
when  property  rights  generally  are  alleged  to  have  been  infringed.  The  stat- 
utes now  provide  that  the  hearing  of  such  cases  shall  have  preference  in  the 
coiu'ts  over  everything.  The  jtresent  expense  and  delay  are  due  to  the  prelimi- 
nary hearings  before  the  Connnission.  Those  hearings  are  entirely  anomalous 
in  their  character  and  should  cease,  save  so  far  as  may  be  necessary  to  advise 
the  Connnission  sufficiently  to  determine  whether  to  institute  judicial  proceed- 
ings. The  Commission  would  thus  be  relieved  of  attempting  to  reconcile  the 
wholly  inconsistent  functions  of  prosecutor  and  judge.  At  present  it  defines 
itself  as  "  not  a  court :  it  is  a  special  tribunal  engaged  in  an  administrative  and 
semijudicial  capacitv  investigating  railway  rates  and  practices."  (Annual 
Report  for  1896.  p.  li  ;   Annual  Report  for  1003,  p.  33.) 

"  Congress  has  not  seen  lit  to  grant  legislative  power  to  the  Commission." 
(162  U.  S.,  216.)  "  The  power  given  is  the  power  to  execute  and  enforce,  not  to 
legislate."     (167  U.  S.,  501.) 

To  this  it  is  now  proposed  to  add  the  legislative  function  (167  U.  S.,  505,  506) 
of  making  rates  for  the  future. 

Such  a  combination  is  not  recognized  by  American  constitutional  principles.' 
It  has  always  been  a  fundamental  rule  that  the  executive,  legislative,  and  judi- 
cial functions  can  not  be  exercised  by  the  same  persons.     (Federalist,  47,  66,  71.) 

"  The  legislature  makes,  the  executive  executes,  aud  the  judiciary  construes 
the  law."     (10  Wheaton,  46.) 

"  It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system  of  written 
constitutional  law  that  all  the  powers  entrusted  to  government,  ^^■hether  State 
or  national,  are  divided  into  the  three  grand  departments,  the  executive,  the 
legislative,  and  the  judicial.  That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate  body  of  public  servants, 
and  that  the  perfection  of  the  system  requires  that  the  lines  which  separate  and 
divide  these  departmeuts  shall  be  broadly  and  clearly  defined."     (103  U.  S.,  190.) 

If  the  bill  should  become  a  law  the  Commission  would  be  in  the  unique  posi- 
tion of  exercising  all  three  of  these  powers. 

As  the  courts  have  to  pass  ultimately  upon  contested  cases,  the  preliminary 
hearing  before  the  Commission  is  merely  dilatory  in  its  effect.  As  the  Com- 
mission said  in  its  annual  report  for  1897: 

"  *  *  *  What  is  the  effect  of  the  order  thus  made?  Iteally  nothing 
whatever  (p.  31)  ;  the  trial  before  the  Commission,  with  all  its  attendant  ex- 
pense and  consumption  of  time,  goes  practically  for  nothing  (p.  31)  ;  our  order 
when  made  binds  nobody  (p.  32).  Nobody  is  compelled  to  obey  it.  Nobody 
suffers  any  penalty  for  refusing  to  obey  it "  (p.  33). 

It  is  useless  to  compare  conditions  under  the  English  act.  (Annual  Report  for 
1893,  p.  16.)  There  Parliament  is  supreme  because  there  is  no  written  consti- 
tution. But  here,  by  reason  of  the  provisions  of  the  Constitution,  no  form  of 
statute  can  be  devised  which  will  give  the  Commission's  orders  any  validity  as 
adjudications.     (154  U.  S.,  485.) 

The  justices  of  the  circuit  courts  are  constantly  passing  upon  such  questions, 
and  in  many  cases  would  have  the  advantage  of  a  knowledge  of  local  conditions 
which  the  Commissicu  can  Udt  possess.  So.  too,  they  are  judicial  officers  ap- 
jtointcd  for  life  and  habitually  occupied  with  the  disposition  of  varying  ques- 
tions of  law  ;nid  fact,  while  the  Connnission  is  an  administrative  body,  the 
members  of  which  hold  otiice  foi'  a  term  of  years  only,  are  frequently  changed, 
and  generally  have  little  experience  liefore  their  api)ointment.  However,  it  is 
perhaps  invidious  and  certainly  unavailing  to  make  comparison  between  the 
two  bodies.  As  ali-eady  said,  no  decision  of  the  Connnission  can  be  enforced 
unless  it  is  confirmed  by  the  courts.  "  Without  the  aid  of  judicial  process  of 
some  kind,  the  regulations  that  ('ongress  may  establish  in  respect  to  interstate 
connnerce  can  not  be  ade(|ualely  or  efficiently  enforced."      (154  U.  S.,  485.) 

It  may  be  doubted  whether  anything  substantial  would  be  gained  by  estab- 
lishing a  spc<-ial  court  for  this  i)urposc.  The  existing  judicial  machinery  is 
anii)le  to  deal  with  the  subject,  and  the  statutes  secure  an  innnediate  hearing. 
In  tiie  last  seventeen  years  there  have  been  but  thirty-two  cases  under  the  act 
which  have  l>een  brought  to  a  final  hearing.  A  special  court  with  less  than  two 
cases  a  year  seems  unnecessary.  Its  experience  would  i)robably  be  similar  to 
that  in  England  where  a  special  tribunal  was  established  after  nuich  agitation 
and  was  astonished  to  find  that  it  had  little  to  do. 

So,  too,  pniliahly  little  would  be  gained  by  authorizing  pooling,  even  if  that 
were  possiltle.  Such  contracts  could  not  be  made  compul.sory,  and  it  would  be 
as  ditlicult  to  negotiate  a  jiooling  contract  as  to  secure  voluntary  maintenance 
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of  rotes,  and  for  niuch  the  same  reasons.  Such  contracts,  too,  greatly  en- 
courage the  construction  of  unnecessary  roads  for  the  purpose  of  forcing  en- 
trance to  the  pool,  with  the  effect  that  the  public  is  burdened  with  excessive 
capitalization. 

But  what  possible  advantage  can  there  be  in  the  Commission's  preliminary 
hearings?  As  already  said,  time  and  expense  would  be  saved  by  going  im- 
mediately to  the  circuit  court — the  tribunal  which  must  decide  at  last.  The 
(vOnunission  will  find  ample  and  most  useful  employment  in  the  administrative 
duties  imjio^ed  upon  it  by  statute  (154  U.  S.,  447),  the  volume  of  which  will 
constantly  increase.  "The  burdens  imposed  upon  (the  Commission)  under  the 
law  are  quite  sufficient  to  satisfy  the  most  grasping  ambition."  (Annual  Re- 
port 1893.  p.  225.)  It  will  have  the  time  and  opportunity  to  investigate  such 
complaints  as  it  can  not  settle  and  to  seek  the  aid  of  the  courts  when  it  deems 
that  course  desirable.  I/Sut  the  tedious  delay  will  be  avoided  which  is  incident 
to  a  formal  trial  before  the  Commission,  involving  prolonged  arguments  both  oral 
and  written,  and  a  subsequent  opinion  and  order  of  the  Commission.  All  of 
this  it  truly  says  "goes  practically  for  nothing"  (Annual  Report  for  1897, 
•p.  21).  and  in  more  than  90  per  cent  of  the  cases  which  have  been  litigated  the 
order  thus  made  has  been  overruled. 

Under  section  12  of  the  interstate  commerce  act,  "  the  Commission  is  author- 
ized and  required  to  execute  and  enforce  the  provisions  of  this  act,"  and  it  is 
the  duty  of  any  United  States  attorney  to  institute  proper  proceedings  on  its 
request.  It  was,  accordingly,  held  at  circuit  that  the  Commission  might,  without 
formal  order  upon  its  part,  apply  directly  to  the  courts  to  enforce  the  statute 
(65  Fed.  Rep.,  'My>),  and  the  Commission  expressed  approval  of  this  method  as 
useful  in  very  many  cases.  ("Annual  Report  for  1894,  p.  7;  Annual  Report  for 
1895,  p.  80;  Annual  Report  for  1890,  pp.  15,  89.)  Whatever  doubt  may  have 
existed  as  to  this  po^^•er  has  been  removed  by  the  Elkins  law,  so  far  as  concerns 
any  alleged  discrimination.  (189  U.  S.,  274.)  Under  this  the  Commission 
makes  such  investigation  as  it  sees  fit,  and  resorts  directly  to  the  courts  when  it 
deems  the  law  to  be  violated.  As  the  Commission  states  in  its  annual  reports 
for  190o  and  1904,  that  method  has  jiroved  effective.  Its  scope  can  easily  be 
enlarged,  if  necessary.  This  would  simplify  the  present  procedui'e  and  that 
indicated  in  the  Quarles-Cooper  bill ;  it  would  terminate  the  vain  attempt  to 
blend  administrative  and  judicial  duties.  It  would  leave  the  Commission  free 
to  investigate  to  whatever  extent  it  deemed  necessary,  and  to  enforce  the  law 
promptly  through  the  courts,  which  alone  can  act  effectively,  and  to  which, 
under  the  Constitution,  the  Commission  must,  always  resort  at  last. 

This  is  the  orderly  manner  in  which  all  other  governmental  functions  are 
administered.  Under  the  American  constitutional  system  the  prosecutor  can 
never  be  a  judge  in  the  cause.  No  reason  has  been  suggested,  and  certainly 
experience  has  indicated  none,  why  this  great  subject  of  Federal  power  should 
be  alone  subjected  to  dilatory  preliminary  proceedings,  in  which  the  prosecutor 
goes  through  the  motions  of  possessing  judicial  character  which  it  does  not  in 
fact  possess  (154  U.  S.,  479,  485,  489),  and  makes  decisions  which,  as  it  says 
itself,  "  bind  nobody  and  go  for  nothing."  No  useful  purpose  can  be  served  by 
such  empty  procedure.  The  great  cause  for  complaint  is  lack  of  dispatch  in 
these  matters.  The  most  effective  remedy  would  be  to  simplify  the  procedure 
by  doing  away  with  these  useless  preliminaries  and  going  at  once  to  the  courts 
upon  the  merits  of  the  questions  involved.  The  present  statutes  provide  for  all 
possible  dispatch  in  the  courts  consistent  with  the  constitutional  guaranties  of 
liberty  and  property. 

So  far  as  the  present  law  has  failed,  it  has  been  because  the  executive 
branch  of  the  Government  has  not  vigorously  enforced  it.  The  remedies  are 
ample  as  regards  existing  conditions,  yet  the  executive  branch  has  not  made 
effective  use  of  the  power  which  it  possesses,  but  has  constantly  demanded  more 
power.  Before  anything  is  done  in  that  direction  tlie  existing  power  should  be 
vigorously  used.  This  is  especially  the  case,  because,  under  the  present  system, 
the  country  generally  is  at  peace.  There  is  little  force  in  the  suggestion  that  in 
many  States  commissions  liave  power  over  future  rates.  Where  that  is  so  the 
claim  of  preferences  between  localities  and  kinds  of  traffic  is  as  acute  as  it  ever 
was.  On  the  other  hand,  the  most  intelligent  State  in  the  country  is  Massa- 
chusetts, the  most  populous  and  richest  is  New  York,  one  of  the  greatest  in 
every  way  is  Ohio,  yet  their  commissions  liave  no  power  over  rates.  The  second 
State  in  population  and  the  greatest  in  industrial  activity  is  Pennsylvania,  one 
of  the  most  prosperous  is  Indiana,  but  they  have  no  commissions  whatever ;  yet 
in  these  States,  generally  speaking,  there  is  peace,  and  they  contain  about  one- 
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third  of  the  population  of  the  country.  Indeed,  more  than  one-half  of  the  popu- 
lation of  the  country  lives  in  States  where  there  are  no  rate-making  commis- 
sions. On  the  other  hand,  nearly  or  quite  the  first  State  to  endow  a  railroad 
commission  with  full  power  over  rates  was  Illinois;  yet  its  shippers  constantly 
inveigh  against  the  action  of  the  couniiission,  both  as  to  reasonableness  of  local 
rates  and  preferences  between  localities.  Indeed,  whatever  difficulties  exist  as 
to  both  local  and  interstate  traffic  center  mostly  about  Chicago  and  points 
dependent  thereon.  P>ut  there  is  no  good  reason  why  the  whole  country  should 
be  subjected  to  such  a  dangerous  and  socialistic  change  because  of  such  local  con- 
ditions. If  the  law  be  vigorously  enforced,  they  will  cease  to  exist  there  as  they 
have  throughout  the  country  generally.  Failure  to  use  existing  power,  whether 
locally  or  generally,  does  not  warrant  grnnting  additional  power. 

The  true  remedy,  therefore,  is  to  ameliorate,  rather  than  exasperate,  the  rela- 
tions of  the  parties,  and,  discontinuing  idle  preliminaries,  to  apply  at  once  to 
the  courts  for  relief  whenever  the  law  is  violated.  This  is  the  method  of 
enforcing  both  private  and  public  rights  which  has  been  adopted  by  Anglo-Saxon 
methods  of  government.  No  good  reason  can  be  given  for  departing  from  it. 
This  course  would  have  the  immense  advantage  of  securing  immediate  relief, 
wherever  it  is  needed,  while  any  novel  system  would  be  experimental  at  the 
best,  and  must  equally  depend  for  success  upon  the  manner  in  which  it  is  admin- 
istered. The  suggestion  of  additional  power  has  little  merit  in  the  face  of 
omission  to  assert  powers  already  possessed. 

Dated  .January,  1905. 

Respectfully  submitted. 

Samuel    Spencer. 
David  Willcox. 


Monday,  January  23, 1905. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT    OF   MR.  A.  C.  BIRD. 

Mr.  Chairman  and  gentlemen,  I  want  to  preface  what  I  may  say 
with  a  short  statement. 

Mr.  TowNSEND.  For  whom  do  you  appear? 

Mr.  BiKD.  No  one  railroad  in  particular,  rather  myself,  or  as  one 
having  some  experience  who  wishes  to  submit  practical  questions  to 
the  committee. 

Mr.  Mann.  Just  tell  us  who  you  are. 

Mr.  Bird.  I  am  the  vice-president  of  each  of  the  railroads  known 
as  the  Gould  system — the  Wabash,  Missouri  Pacific,  Iron  Mountain, 
Denver  and  Rio  Grande,  International,  and  Northern  Texas  and 
Pacific. 

It  is  far  from  my  purpose  to  attempt  to  obstruct  or  delay  legisla- 
tion or  to  oppose  any  wise  measure  for  the  proper  and  just  regulation 
of  great  interests.  I  have  no  ready-made  remedy  or  substitute  for 
any  of  the  bills  which  have  been  presented  to  you  for  consideration. 
My  only  purpose  is  to  try  to  show  to  you  soine  of  the  practical  fea- 
tures of  the  subject.  In  fact,  I  think  I  should  say,  and  may  say 
fairly,  that  I  am  disposed  to  be  strongly  in  favor  of  wholesome 
regulation,  such  regulation  as  is  necessary  to  the  prosperity  of  the 
country,  just  such  prosperity  as  is  necessary  to  the  success  of  the 
railroads. 

I  candidly  believe  that  the  popular  demand,  if  there  be  such  a 
thing,  for  new  legislation  is  based  upon  a  misconception  of  the  facts. 
So  far  as  I  see,  so  far  as  I  know  by  actual  contact  with  the  people, 
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with  the  commercial  cities,  distributing  centers,  shipping  communi- 
ties, the  great  hue  and  cry,  well  justified  perhaps,  is  for  measures 
which  will  utterly  extinguish  the  practice  of  secret  preferential 
rates,  and  it  has  been  so  in  my  belief  from  the  beginning,  going  back 
into  the  year  1902,  when  I  had  the  honor  to  appear  before  this  com- 
mittee. And  it  seems  to  me  that  the  tendency,  the  sum  and  substance, 
and  the  spirit  of  the  bills  which  have  been  suggested  in  nowise  touch 
upon  the  subject  which  underlies  and  gives  rise  to  all  the  public 
opinion  there  is  on  this  subject.  None  of  the  measures  which  have 
been  presented,  so  far  as  I  have  been  able  to  learn,  in  any  .degree 
whatever  touches  upon  the  main  question.  I  think  this  was  so  two  or 
three  years  ago. 

You  will  find  by  the  records  of  the  Interstate  Commerce  Commis- 
sion and  by  utterances  of  many  public  men  who  have  been  well  in- 
formed that  unreasonable  rates  per  se  have  practically  disappeared. 
That  has  been  announced  on  many  occasions,  and  the  announcement 
is  sustained  by  the  records  of  the  Interstate  Commerce  Commission. 
The  interstate-commerce  act  has  been  in  effect  about  eighteen  years. 
I  do  not  call  to  mind  a  single  case  where  the  courts  have  sustained  any 
action  of  the  Commission  with  reference  to  the  reasonableness  of 
rates  per  se.  I  think  there  is  no  such  case  on  record.  Some  say  that 
99  per  cent  of  the  cases  taken  before  the  Commission  are  cases  which 
involve  the  relative  reasonableness  of  rates.  In  railroad  parlance 
we  say  "  the  differential  "  is  involved. 

Mr.  TowNSEXD.  May  I  ask  3'ou  this,  Mr.  Bird :  As  I  understand 
you,  you  say  that  there  is  no  case  on  record  where  the  Interstate 
Commerce  Commission  has  been  sustained  on  its  ruling  as  to  the  un- 
reasonableness of  a  rate  per  se. 

Mr.  Bird.  That  is  my  understanding. 

Mr.  ToAVNSEND.  Has  that  question  ever  been  squarely  before  the 
courts,  and  have  they  ever  reversed  the  Commission  on  that  point? 

Mr.  Bird.  I  do  not  know.  But  it  is  of  record  that  the  courts  have 
not  passed  upon  that  question  and  that  there  are  no  claims — practi- 
cally none — that  bear  specially  upon  that  point.  It  is  a  fact  that 
a  very  large  percentage,  a  very  large  proportion,  of  all  the  claims 
or  complaints  that  have  gone  before  the  Commission  involve  solely 
the  question  of  differentials;  some  say  as  high  as  99  per  cent.  I 
have  stated  it  frequently  at  75  per  cent,  and  I  think  75  per  cent  is  a 
very  conservative  estimate,  perhaps  too  low. 

Whatever  demand  there  may  be  for  power  of  the  Commission  to 
make  rates  has  its  source,  its  rise,  its  growth,  its  whole  existence  in 
the  innumerable  controversies  between  locations,  between  rival  mar- 
kets. The  Commissioners  themselves,  who  seek  more  power,  state 
that  unreasonable  rates  per  se  have  practically  disappeared.  And 
it  is  a  logical  conclusion  that  the  power  is  wanted  solely  to  enable  the 
Commission  or  some  power  to  adjudicate  between  rival  communities, 
rival  markets.  And  I  believe  that  it  is  safe  for  this  committee  and 
all  who  deal  with  the  question  of  legislation  to  start  out  with  the 
proposition  that  the  only  purpose,  the  only  reason,  the  only  justifi- 
cation for  clothing  anybody  with  this  power  is  that  they  may  settle 
these  questions  of  differentials. 

The  interstate  commerce  act,  with  its  amendments,  and  with,  in 
addition,  the  Sherman  antitrust  act  are  the  laws  which  are  brought 
to  bear  noAV,  and  the  only  ones  that  as  I  can  see  bring  to  bear  anj 
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j30Aver  over  the  subject  of  transportation ;  and  running  through  every 
feature,  everj^  section,  every  clause  of  those  laws  is  made  most  mani- 
fest this  demand  on  the  part  of  the  people  crystallized  into  an  act 
of  Congress,  that  there  shall  be  nothing  which  shall  impede  the  force 
of  legitimate  competition;  it  is  the  underhdng  principle;  it  is  the 
very  corner  stone  of  everything  which  has  been  done  in  respect  to 
the  regulation  of  railroads.  The  competition  between,  say,  two  lines 
running  between  two  given  points  is  but  a  dro]3  in  the  bucket  com- 
pared to  the  competition  between  rival  nuirkets.  It  may  be  possible 
tor  rival  carriers  to  in  some  sort  harmonize  their  differences  as 
between  two  given  points,  for  they  serve  indentical  interests;  but 
no  power  has  yet  been  devised  to  satisfy,  allay,  control,  or  regulate 
the  competition  of  rival  markets.  Every  large  city,  every  manu- 
facturing city,  ever}''  town  where  there  is  a  jobber,  is  organizing,  and 
all  such  places  have  been  organizing  for  years  and  establishing 
boards  of  trade,  merchants'  associations,  and  manufacturers'  asso- 
ciations, and  the  like,  and  the  sole  purpose  is  to  maintain  the 
supremacy  of  the  town  which  the}'  represent. 

There  is  a  constant  struggle,  a  never-ending  struggle,  and  it  is  that 
which  has  given  life  to  the  competition  of  the  day,  perhaps  the  most 
wholesome  competition,  the  best  of  its  kind,  that  which  has  the  best 
results  to  the  people  at  large;  and  it  is  this  competition  that  3^011  are 
asked  to  regulate  and  control.  In  its  wisdom  Congress  had  enacted 
laws  which  have  been  construed  by  the  highest  courts  as  practically 
prohil^iting  the  representatives  of  competing  railway's  or  any  rail- 
ways from  sitting  clown  together  and  discussing  the  merits  and  the 
demerits  of  certain  rates  and  agreeing  upon  rates  which  shall  be 
charged.  It  is  a  serious  question  whether  any  two  men  may 
safely  undertake  that  work;  and  in  saying  this  I  want  to  be  con- 
servative, and  I  want  to  speak  within  reasonable  limits.  I  believe 
that  is  true.  We  have  been  warned,  cautioned,  time  and  again 
against  it.  and  in  many  investigations  which  I  have  attended  great 
pains  have  been  taken  to  make  it  manifest  that  the  railroads  had 
agreed  upon  rates,  so  that  it  is  very  plain,  and  must  be  plain  to 
everyone,  that  the  purpose  of  every  law  vhich  has  been  passed  upon 
the  subject  is  to  secure  to  the  people  all  of  the  results  of  ungoverned, 
unrestrained  competition. 

Nothing  has  been  suggested  recently  in  the  way  of  proposed  legis- 
lation but  that  which  overturns  completely  every  fundamental  prin- 
ciple that  has  been  established  or  sought  to  be  established  by  law  up 
to  this  day.  So  that  it  seems  to  me  the  trend  of  afl'airs  here  is  of  a 
revolutionary  character  rather  than  evolutionary^  We  have  been 
working  for  eighteen  years,  more  or  less,  under  the  interstate  act, 
always  governed  by  the  iniderljdng  principle  of  "  no  obstruction  to 
the  force  of  competition."  I  want  to  make  it  i)lain  to  you,  if  I  can, 
that  all  that  has  been  proposed  so  far  is  the  direct  opposite  of  all  that 
has  preceded.  It  may  be  demonstrated,  possibly  it  can  be,  that  the 
railroad  companies  have  failed  to  make  a  proper  distinction  between 
the  rights  of  various  communities.  In  other  words,  they  may  not 
have  succeeded  in  establishing  a  reasonable  differential  base  as  between 
various  competitive  localities.  Certainly  they  have  made  mistakes; 
but  I  think  it  no  wonder  when  the  law  proliibits  them  from  the  very 
measures  which  are  necessary  to  more  correct  and  better  advised 
action. 
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Mr.  TowNSEND.  That  is  the  interstate  law  ? 

Mr.  Bird.  The  interstate  law.  Running  through  the  interstate  law 
is  the  declaration,  again  and  again,  in  various  forms,  against  the  sup- 
pression of  competition ;  but  running  through  the  Sherman  Act,  that 
is  clearlj^  prohibitive  of  anj^  combination  whatever. 

Mr.  Shackleford.  You  mean  the  opposition  to  pooling? 

Mr.  Bird.  The  opposition  to  pooling  is  only  one  manifestation  of 
that.  It  is  a  serious  question,  I  think,  Mr.  Chairman  and  gentlemen, 
first,  because  it  appears  and  is  evident,  I  think,  that  in  dealing  with 
the  railroad  question  the  public  and  you  gentlemen  of  Congress  make 
the  mistake  sometimes  of  regarding  the  railways  of  the  country  in  the 
aggregate,  as  an  entity,  something  that  acts  and  moves  under  the  con- 
trol of  a  single  mind  and  pursues  a  single  policy.  The  question 
before  us,  I  think,  is  one  largely  whether  the  measures  proposed  are 
the  measures  which  you  want,  or  if  the  effect  of  the  proposed  measures 
is  what  the  people  of  this  country  want.  Every  guard  has  been  made 
against  combinations  of  railroads;  prohibitions  have  been  made 
against  combinations  or  agreements,  so  that  there  may  be  free  scope 
to  market  competition. 

Mr.  TowNSEXD.  Is  there  free  scope?     Are  there  no  combinations? 

Mr.  Bird.  Perhaps.  But  the  point  I  wish  to  make  is  this :  That  the 
proposition  submitted,  so  far  as  I  have  seen,  absoutely  ends  competi- 
tion. Now,  as  a  raihvay  official,  it  is  not  worth  while  for  me  to  Avaste 
any  time  on  the  proposition  that  competition  may  be  eliminated.  As 
a  practical  matter  of  everyday  work,  the  measures  which  have  been 
proposed  will  remove  from  the  traffic  manager  one-half  or  more  of 
his  greatest  burdens. 

The  Chairman.  Let  me  ask  you  a  question  there,  Mr.  Bird.  You 
say — not  in  words,  but  I  suppose  mean  to  say — that  giving  to  the 
Commission,  under  circumstances,  a  power  to  fix  a  rate,  is  the  over- 
turning of  all  of  the  policy  to  leave  competition  to  do  its  work 
with  reference  to  all  of  the  contests  of  markets  ? 

Mr.  Bird.  That  is  so,  sir. 

The  Chairman.  Is  that  true  ?  Have  j^ou  seen  any  proposition  that 
gives  to  the  Commission  the  power  to  fix  a  rate  until  after  an  investi- 
gation and  after  they  have  determined  the  rate  proposed  to  be 
changed  to  be  unreasonable?  Now.  in  determining  that  question 
of  unreasonableness,  will  not  all  of  these  questions  of  the  compe- 
tition of  markets  come  in  for  their  full  share  of  review  and  consid- 
eration ? 

Mr.  Bird.  I  think  not.  I  think  it  is  impossible  that  they  should 
come  in.  I  most  decidedly  think  so.  It  has  been  said  of  the  meas- 
ures proposed  that  it  Avas  not  intended  to  give  to  any  commission 
the  power  to  make  all  rates,  but  to  make  a  rate  only  after  an  investi- 
gation of  a  specific  complaint.  But  I  wish  to  say  this,  and  I  believe 
it  to  be  a  fundamental  truth,  that  there  can  be  no  power  to  make 
any  rate  unless  that  power  extends  over  it  all ;  not  all  at  once,  but  it 
must  ultimately  lead  to  that. 

The  Chairman.  I  do  not  believe  you  caught  the  idea  that  I  tried 
to  embody  in  that  question.  The  Commission  would  not  be  permitted 
to  change  a  rate  or  to  fix  a  rate  until  after  thej  had  determined 
that  the  rate  was  unreasonable,  not  simply  unreasonable,  perhaps, 
with  reference  to  that  particular  commodity  and  that  particular 
town  and  that  particular  distance,  but  unreasonable  in  the  view  of 
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an  officer  called  upon  to  look  over  the  whole  subject  of  transportation ; 
and  would  he  not  be  required  in  the  discharge  of  that  duty  to  look 
to  all  of  these  laws  of  commerce  and  these  necessities  of  localities 
and  this  principle  of  competition  between  markets  in  determining- 
that  question? 

Mr.  Bird.  Theoretically,  yes,  sir;  practically,  I  think  he  could 
not  do  it. 

Mr.  Shackleford.  Let  me  ask  you  just  one  question  there.  If 
that  were  to  be  done,  would  not  that  be  substituting  the  discretion 
of  the  Commission  for  the  laws  of  trade  and  the  laws  of  nature,  which 
largely  determine  those  matters? 

Mr.  Bird.  Yes,  sir;  that  is  the  vital  point.  What  I  want  to  make 
clear,  Mr.  Chairman  and  gentlemen,  is  the  fact  of  this  intense  rivalry'' 
between  localities,  these  sectional  questions.  Take,  if  you  please,  the 
long  controversy  between  the  cities  of  Chicago  and  New  York  regard- 
ing the  traffic,  and  rates  charged  thereon,  to  the  territory  south  of  the 
Ohio  River  and  east  of  the  Mississippi  River.  There  is  an  intense 
rivalry.  Neither  party  believes  itself  justly  treated.  Take,  if  you 
please,  the  intense  rivalry  between  Chicago  and  St.  Louis  on  traffic 
to  and  from  beyond  the  Mississippi  River.  The  whole  face  of  the 
map  is  covered  with  such  rivalries.  The  very  moment  that  the 
power  is  vested  in  a  commission  to  definitely  settle  those  questions 
there  will  be  such  an  avalanche  of  inquiry  and  complaint  as  was  never 
known.  I  know  hundreds  of  cases  which  are  awaiting  just  such  a 
proposition. 

]\Ir.  Mann.  AVould  you  take  the  specific  case  of  the  grain  export 
trade  by  way  of  Chicago  and  New  York,  on  the  one  hand,  and  by  way 
of  New  Orleans  or  Galveston,  on  the  other,  as  an  example? 

Mr.  Bird.  Certainly.  It  is  about  900  miles  from  Kansas  City  to 
New  Orleans  on  the  west  bank  of  the  Mississippi  River.  It  is  500 
miles  from  Kansas  City  to  Chicago  and  it  is  something  over  900 
miles  from  Chicago  to  New  York.  The  question  is.  How  shall  that 
grain  from  the  Missouri  Valley,  from  Kansas  and  Nebraska,  reach 
foreign  ports,  whether  through  Galveston  and  New  Orleans,  or 
whether  through  Chicago  to  the  Atlantic  seaboard?  Now,  we  may 
have  a  rate,  it  may  be  necessary  to  make  a  rate,  from  Kansas  City  to 
New  Orleans  which  by  itself  would  scarcely  be  found  compensatory. 
The  conditions  of  trade  generally  in  that  district  must  be  understood 
and  must  be  investigated  to  ascertain  whether  such  rates  can  be  made 
profitably.  We  find  lying  along  the  Texas  Pacific  and  the  Iron 
Mountain  road  vast  bodies  of  timber  tliat  seek  a  northern  marlcet 
from  the  very  territory  in  which  this  grain  is  produced.  Taking  the 
two  articles  of  trade  in  connection,  one  north  bound  and  tlie  other 
south  bound,  rates  may  be  found  which  will  move  the  grain  to  those 
ports  with  some  profit,  and  Avhich  may  move  the  lumber  back  into 
the  grain-producing  territory  with  some  profit;  but  in  the  absence  of 
either  the  other  would  not  be  profitable.  And  a  rate  is  found  to  move 
that  grain  perhaps. 

I  happen  to  knoAv,  as  my  attention  was  called  to  this  matter  last 
summer,  when  there  was  a  large  movement  of  Avheat,  a  large  produc- 
tion of  wheat,  in  Knnsas  and  Nebraska  and  Indian  Territory,  and  not 
one  carload  of  that  grain  was  moved  to  the  Gidf  during  the  year 
1904 — I  mean  the  crop  of  1904.  The  lumber  traflic  at  the  rate  which 
prevailed,  and  which  still  prevails,  became  very  burdensome  to  the 
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carriers.  Cars  to  move  that  lumber  were  carried  necessarily  from 
500  to  a  thousand  miles  empt}\  You  see  how  burdensome  a  traffic 
ma}^  be  at  some  times  which  at  other  times  is  profitable.  The  great 
demand  of  New  York  and  other  Atlantic  ports  is  that  that  grain 
shall  be  exported  by  way  of  the  Atlantic  ports,  while  on  the  other 
hand  the  people  of  the  South  are  determined  that  their  traffic  shall 
be  built  up.  The  movement  of  grain  by  the  Gulf  of  Mexico  is  com- 
paratively in  its  infancy,  and  the  people  demand  reasonable  rates 
that  it  may  move  in  that  way.  That  is  the  status  of  the  controversy, 
which  is  far-reaching  in  its  eifects.  It  was  only  a  few  days  ago  that 
the  trunk  lines  from  Chicago  running  to  the  Atlantic  coast  sought  a 
means  of  enforcing  local  rates  from  Chicago  to  New  York  on  export 
grain,  sought  to  abandon  the  method  which  had  previously  existed, 
to  make  the  basing  rate  from  the  Mississippi  River,  probably  with 
good  intention,  and  for  the  purpose  of  protecting  the  commission  mer- 
chant's or  middlemen's  trade  in  the  city  of  Chicago.  There  could 
be  no  just  criticism  of  their  effort;  but  the  tendency  was  to  increase 
the  rate  to  the  East,  to  the  eastern  seaboard. 

It  is  the  old  question  of  rivalry;  but  above  all  things  the  greatest 
source  of  dissatisfaction  originates  and  comes  from  the  middleman. 
It  is  not  the  producer,  it  is  not  the  consumer;  the  middleman  is  the 
man  who  makes  the  trouble.  I  do  not  deny  that  the  middleman  has 
a  perfect  right  to  be  heard,  a  perfect  right  to  demand  and  receive  a 
reasonable  comparative  rate,  and  all  that;  but  it  may  be  worthy  of 
remembrance  that  the  producer  does  not  complain  because  he  has 
two,  or  three,  or  four  available  markets.  The  whole  contention  is 
from  the  middleman,  the  distributer  of  the  goods,  and  these  com- 
plaints must  come  to  the  Commission,  or  whoever  is  to  control  this 
matter,  must  come  from  all  over  the  land,  and  I  saj^,  in  answer  to  the 
question  of  the  chairman,  that  theoretically  the  Commission  will  in- 
vestigate, they  will  take  into  account  all  the  circumstances  so  far  as 
it  is  possible  for  human  nature  to  do  it. 

Mr.  Stevens.  In  answering  Mr.  Mann's  question  you  considered 
the  movement  of  grain  from  the  Southwest  either  by  way  of  the  Gulf 
or  the  seaboard.  Would  there  also  necessarily  be  considered  in  con- 
nection with  settling  of  that  question  the  movement  of  the  competing 
grain  from  .the  Northwest,  the  Dakotas  and  Minnesota  and  those 
States,  to  the  seaboard  by  way  of  the  lakes  and  the  North  ? 

Mr.  Bird.  Certainly, 

Mr.  Stevens.  Would  there  be  an^"^  competition  between  those  two 
territories  that  would  necessarily  be  considered  in  determining  that 
question  ? 

Mr.  Bird.  I  think  very  likely  all  the  facts  relating  to  the  grain 
trade,  all  the  questions  relating  to  supply  and  demand,  and  so  on,  must 
be  taken  into  account;  the  question  involves  the  whole  country,  and 
also  the  question  of  production  and  exporting. 

Mr.  Shackleeord.  If  full  power  were  given  to  the  Commission  to 
adjust  these  matters  and  preserve  the  just  relation  of  rates,  as  they 
call  it,  is  it  probable  that  they  would  have  to  do  it  by  raising  the  rates 
to  the  Gulf  ports  rather  than  by  reducing  rates  to  the  Atlantic  ports? 

Mr.  Bird.  Possibly,  yes  theoretically;  but  judging  by  our  experi- 
ence equalization  would  come  by  reduction. 

Mr.  Stevens.  I  am  not  judging  by  experience ;  I  am  judging  by  the 
quantum  of  power  that  would  be  conferred  on  the  Commission. 
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Mr.  Bird.  If  the  higlier  rate  would  probably  be  reasonable  in  itself 
the  only  Avay  to  remedy  it  would  be  to  advance  the  low-er  rate. 

]Mr.  Stevens.  Sa}'^  that  the  rate  from  Chicago  to  the  iVtlantic  sea- 
board is  now  as  Ioav  as  it  could  be  reasonably  required  ? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  And  let  us  suppose  that  the  grain  rate  to  the  Gulf  is 
lower  than  the  rate  to  the  Atlantic  seaboard,  but  within  itself  that  it  is 
remunerative  to  the  carrier  to  engage  in  it.  ^^ow,  how  could  that 
matter  be  adjusted  by  the  Connnission  otherwise  than  compelling  the 
carrier  to  the  Gulf  ports  to  raise  their  rates  that  are,  per  se,  remunera- 
tive, up  to  the  point  where  they  will  permit  the  roads  to  the  Atlantic 
ports  to  participate  in  that  traffic? 

Mr.  Bird.  The  Commission  would  have  to  do  just  as  the  railroads 
have  been  trying  to  do  for  the  last  twenty  years,  to  compromise,  to  try 
to  please  everj^body. 

Mr.  Adamson.  AVliat  woidd  be  the  etl'ect  of  the  rate  bj^  way  of  the 
Erie  Canal  upon  the  rates  to  the  North  Atlantic  ports  ? 

]\Ir.  Bird.  It  has  the  effect  of  establishing  the  rates  the  railroads 
can  charge. 

Mr.  Adamson.  Grain  can  be  sent  cheaper  by  that  canal  than  the 
rate  to  the  Gulf,  and  does  not  that  lower  the  rate? 

Mr.  Bird.  In  the  summer  time,  not  in  the  winter. 

Mr.  Adaimson.  In  the  winter  it  does  not  compete? 

Mr.  Bird.  N  o,  sir.  , 

Mr.  Mann.  Suppose  the  Interstate  Commerce  Commission  should, 
after  a  hearing,  fix  tlie  rate  on  grain  from  Iowa  points  to  New  Or- 
leans and  Galveston,  and  in  the  same  order  fix  the  rate  on  grain  to 
New  York,  Philadelphia,  Baltimore,  Newport  News,  and  other  Atlan- 
tic ports  in  such  a  way  that  either  they  would  establish  the  actual 
rate  or  else  establish  the  actual  dift'erential,  so  that  that  rate  could  not 
be  varied  without  a  further  hearing  and  order  of  the  Commission, 
Avhich  might  or  might  not  be  had  within  a  shorter  or  longer  length  of 
time;  -what  effect  would  that  have  upon  the  communities  and  the  ship- 
ment of  grain  and  the  routes  ? 

Mr.  Bird.  It  depends  largely  upon  which  side  of  the  question 
you  are  looking  at  it.  I  do  not  think  it  is  in  the  power  of  anyone — 
the  Commission  or  any  body  of  men — to  fix  an  arbitrary  dift'erential 
which  shall  govern  matters  of  that  importance  that  will  not  involve 
^vont  hardships  to  the  producer.  Conditions  change  rapidly.  A  rate 
that  might  be  a  reasonable  rate  from  St.  Louis  or  Kansas  City  to  New 
Orleans  to-da}^  might  become  very  burdensome  in  a  few  months.  The 
j)oint  I  am  trying  to  make  and  will  bring  out  in  answer  to  your  ques- 
tion, perhaps  in  a  roundabout  way,  is  this,  The  burden  of  com- 
plaint will  be  in  regard  to  differentials.  I  think  that  is  admitted. 
That  is  the  chief  cause  for  demand  for  regulation — the  regulation  of 
differentials.  There  is  no  power  that  can  establish  and  maintain  a 
differential  unless  it  has  control  over  both  the  high  rate  and  the  low 
rate.  Please  to  keep  that  prominently  in  view;  they  must  have  com- 
})letc  power  or  they  will  be  ineffective.  They  must  have  the  power  to 
prohibit  reduced  rates.  They  must  have  the  power  to  compel  an 
adv^ance  of  rate;  or  they  can  have  no  power  over  the  establishment 
of  a  differential. 

Mr.  Mann.  I  understand  you  to  mean  that  they  must  have  the 
power  either  to  absolutely  fix  tAvo  rates  to  two  different  points,  or  else 
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to  establish  relatively  the  actual  differential,  not  merely  to  establish 
a  maximum  rate  ? 

Mr.  Bird.  The  differential,  yes;  but  in  order  to  have  the  power  to 
establish  a  differential  they  must  have  the  power. to  advance  or  de- 
crease a  rate  as  they  think  best;  they  must  have  power  in  both 
cases  or  else  they  will  have  no  power. 

Mr.  ToAVNSEND.  I  think  I  understood  you,  in  answer  to  the  chair- 
man's question,  to  say  that  you  did  not  think  that  even  after  a  full 
hearing,  as  contemplated  by  the  various  bills,  the  Commission  could 
fix  an  equitable  or  reasonable  rate.  First,  you  said,  in  answer  to  his 
question,  because  it  involved  the  consideration  of  so  many  other  things 
and  other  rates  it  would  affect ;  and,  secondly,  because  they  could  not 
fairly  accomplish  that  thing  the}''  could  not  take  that  into  considera- 
tion. Now,  when  the  railroads  change  a  rate,  does  it  not  likewise 
and  in  the  same  manner  affect  hundreds  of  other  rates? 

Mr.  Bird.  It  does. 

Mr,  TowKSE^'D.  And  if  you  raise  a  certain  rate  by  the  railroads  is  it 
not  liable  in  the  same  manner  to  raise  unreasonably  the  hundreds  and 
thousands  of  other  rates  that  depend  upon  that? 

Mr.  Bird.  It  might  be  possible. 

Mr.  TowNSEND.  You  admit  that  the  Government  has  a  right  to 
regulate,  do  you  not,  and  that  the  Government  is  interested  for  the 
people  in  the  fixing  of  these  rates? 

Mr.  Bird.  It  is. 

Mr.  Townsend.  But  you  condemn  giving  to  a  commission  the 
poAver  which  you  admit  ought  to  be  possessed  b}^  the  railroads  ? 

Mr.  Bird.  Not  altogether  so.  I  want  to  make  it  as  plain  to  this 
committee  as  I  can  that  the  passage  of  such  an  act  as  is  proposed 
would  result  in  its  becoming  inoperative  largely,  difficult,  and  bur- 
densome, because  no  such  number  of  men  can  administer  the  affairs 
of  this  country  in  respect  to  the  great  traffic  of  the  country. 

Mr.  Townsend.  Do  the  railroads  of  this  country  have  any  fixed 
scheme  or  method  which  they  follow  in  fixing  a  rate — in  raising  or 
lowering  a  rate? 

Mr.  Bird.  Xo,  sir ;  but  there  are  so  many  diverse  interests,  so  many 
elements  of  competition,  that  in  fixing  and  attempting  to  adjust 
their  rates  the  tendency  is  always  downward.  We  do  not  glory 
in  that  as  representing  the  railroads,  but  it  is  a  fact.  Please  keep 
in  mind  that  I  have  no  purpose  of  obstructing  any  plan  which  this 
committee  in  its  wisdom  may  report  to  Congress.  I  think  the  situa- 
tion is  so  grave,  the  interests  at  issue  are  so  numerous,  that  this  com- 
mittee should  have  its  attention  called  to  the  practical  difficulties. 
That  is  the  only  purpose  I  have  in  my  mind  to  relate  to  you  some  of 
my  experiences,  which  ought  to  have  a  bearing  upon  this  question. 
"VYe  do  not  oppose,  I  do  not  oppose,  the  regulation.  On  the  contrary, 
I  think  that  wise  legislation  is  what  we  do  want.  It  should  be  rea- 
sonable and  it  should  be  protective  to  all  the  interests,  not  only  to 
one.  And  you  can  not  remove  from  the  shoulders  of  the  traffic  men 
of  this  country  the  burdens  that  lie  upon  them  so  effectually  as  to  put 
into  the  hands  of  a  commission  the  power  to  control  absolutely  the 
question  of  differentials.  It  underlies  a  very  large  proportion  of 
the  cares  that  beset  the  traffic  manager.  I  am  not  concerned  espe- 
cially about  the  disappearance  of  competition.  That  is  your  affair; 
it  is  in  your  charge;  but  I  take  it  you  want  to  understand  the  diffi- 
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culties  that  attach  to  these  questions.  May  I  cite  apiin,  Mr.  Chair- 
man, a  question  referred  to  very  frequently,  and  orio-inally  by  myself 
in  1902,  and,  I  understand,  subsequently  by  Mr.  Bacon? 

The  Chairman.  Do  you  prefer  these  interruptions  or  not?  If 
you  prefer  to  continue  your  argument  without  interruption,  very 
well. 

Mr.  Bird.  I  very  much  prefer  not  to  have  interruptions,  because 
I  am  not  a  trained  speaker  and  I  lose  the  thread  of  my  argument. 

The  Chairman.  Very  well,  you  may  proceed  without  interruption. 

Mr.  Bird.  Let  me  illustrate  "the  point  I  want  to  make  by  reference 
to  a  subject  which  has  acquired  some  notoriety.  I  mean  the  case 
that  came  up  between  the  Milwaukee  Chamber  of  Commerce  and  the 
Minneapolis  Chamber  of  Commerce.  The  main  issue  was  relative 
rates  between  certain  points  in  Minnesota  and  Iowa  and  other  places 
to  Minneapolis  against  rates  to  Milwaukee.  The  case  was  heard, 
perhaps,  three  times— at  least  twice.  It  was  thoroughly  discussed 
in  a  liberal  manner,  in  a  friendly  spirit,  between  the  Commissioners 
and  the  railroad  people.  There  was  no  bitterness  manifested. 
There  was  bitterness,  however,  between  the  rival  chambers  of  com- 
merce. It  was  a  fight  for  supremacy;  it  was  a  fight  Avhicli  is  going 
on  all  over  this  broad  land.  Finally,  the  railroad  companies  told 
the  Commission :  "  We  can  not  do  it ;  you  have  laid  down  a  rule  for  us 
to  determine  the  differential.  We  are  perfectly  satisfied  to  accept 
your  rule,  but  we  can  not  apply  it  practically.  There  are  difficulties 
with  the  geography  of  the  railroads  that  prevent  a  reasonable  adjust- 
ment of  the  rate,  prevent  such  an  adjustment  as  everybody  has  a 
right  to  expect.  Therefore,  if  the  Commission  will  fix  the  tariffs 
from  all  this  producing  country  to  Milwaukee  and  Minneapolis, 
respectively,  we  will  put  them  into  effect ;  we  will  put  in  force  those 
rates."  And  the  Commission  said  they  were  not  competent  to  do 
that. 

Now,  following  that,  the  railroad  companies  made  another  propo- 
sition. "  We  will  select  one  or  two  or  three  members  from  each  of 
these  boards  of  trade  or  chambers  of  commerce,  and  if  they  will  agree 
upon  these  tariff  rates  we  will  adopt  those  rates."  And  the  effort 
was  made.  That  committee  did  agree  in  a  restricted  territory.  I 
think  the  Chairman  will  remember  my  referring  to  this  once  before 
and  to  the  fact  that  the  accuracy  of  my  statement  was  disputed.  He 
will  also  remember  that  the  chairman  of  the  Interstate  Commerce 
Conimission  was  present  at  the  time  I  referred  to  it  and  I  asked  him 
to  correct  me  if  I  was  wrong.  The  chairman  will  remember  that  no 
such  correction  was  made.  The  fact  is  that  that  joint  committee 
of  arbitration  between  those  two  trade  bodies  did  agree  in  a  restricted 
territory,  but  the}^  utterly  failed  in  the  whole  territory,  and  neither 
was  satisfied  and  nothing  was  done  and  that  case  has  not  been  settled. 

That  illustrates  the  point  I  am  trying  to  make.  Complicated  ques- 
tions, one  at  a  time,  here  and  there  might  be  settled.  I  do  not  speak 
slightingly  of  the  power  of  the  Commission,  of  its  ability,  of  its 
desire  to  do  the  right  thing  at  the  right  time;  it  is  only  a  question  of 
])ossibi]ities.  I  want  to  impress  upon  your  minds,  and  repeat  in  every 
possible  way,  the  fact  that  the  whole  country,  from  ocean  to  ocean 
and  from  the  Gulf  to  the  northern  boundaries  of  the  country,  is  cov- 
ered with  trade  bodies,  each  one  fighting  for  supremacy — not  what 
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the  law  grants  to  them,  but  what  they  think  they  can  get  by  overper- 
siiasion,  by  ingenious  argument.  There  is  just  as  much  cruelty,  just 
as  much  lack  of  honor,  just  as  much  lack  of  interest  in  other  people's 
rights  between  communities  as  there  is  anywhere  between  individ- 
uals; they  are  .the  same  kind — selfish — each  seeking  his  own  point  of 
vieAV.  Now,  the  passage  of  this  law  would  open  the  box.  The  coun- 
try would  be  covered  from  ocean  to  ocean  by  these  complaints,  and  I 
say  that  it  is  not  in  the  power  of  anj^  commission  that  may  be  ap- 
pointed to  justly  adjudicate  or  attempt  to  settle  these  questions  with- 
out working  an  evil  upon  the  commerce  of  this  country.  They  must 
have  the  power  to  regulate  rates  and  prevent  competition.  They 
must  give  what  the  law  regards,  as  near  as  can  be — what?  A  rela- 
tively just  rate;  fair  differentials.  Who  knows  what  those  just  dif- 
ferentials are?  Who  can  tell  what  is  a  fair  differential  between  a 
rate  from  Kansas  Cit}^  and  St.  Louis  on  corn  to  Liverpool  and  a  rate 
on  corn  from  Chicago  to  Liverpool?  Who  can  tell  what  the  rate 
should  be  on  corn  from  Kansas  City  to  N  ew  Orleans  and  to  Belgium, 
and  the  rate  to  Liverpool  ?    Who  can  tell  these  things  ? 

It  may  be  practicable,  proper,  under  the  circumstances  that  exist, 
to  move  grain  from  Chicago,  New  York,  or  Baltimore  at  a  compara- 
tively low  rate;  there  may  be  a  great  incoming  tide  of  traffic  in  the 
opposite  direction  that  makes  a  low  rate  jDrofitable.  Shall  the  people 
of  the  United  States  be  deprived  of  the  benefit  which  would  accrue 
under  those  circumstances?  Because  there  is  a  large  amount  of  tim- 
ber and  lumber  from  the  Southern  States  and  Texas  and  Louisiana 
and  Arkansas  to  the  Northwest,  must  the  grain  growers  of  Kansas 
and  Nebraska  be  deprived  of  the  benefits  of  that  movement  ?  These 
are  questions  wdiich  thej'  must  consider.  I  only  want  to  make  it  as 
plain  as  I  can,  if  such  be  the  case,  that  there  are  an  army  of  traffic 
men,  owners  of  railroads,  officials  of  high  standing  present — those 
who  are  charged  with  the  welfare  of  their  properties,  who  study  djiily 
and  hourly  to  see  how  cheap  they  may  move  the  traffic  of  the  country 
with  some  profit  to  themselves.  There  are  many  circumstances  and 
conditions  which  affect  the  subject,  peculiar  conditions  existing  to-day 
which  to-morrow  may  be  gone,  or  which  exist  to-day  and  which  do 
not  apply  through  a  season,  and  which  should  not  govern  or  regulate 
in  other  seasons.  Is  it  proper  to  deprive  anyone,  any  community,  any 
other  producers,  of  the  benefits  which  may  be  derived  from  a  tem- 
porary condition  of  affairs?  Not  long  ago — not  many  years  ago — the 
principal  movement  of  white  pine  lumber  in  the  Middle  West  was 
from  north  Wisconsin  and  Minnesota.  The  cars  had  to  go  south 
loaded.  The  merchandise  tariffs  made  at  the  time  were  remunerative 
because  the  cars  had  to  go.  The  white  pine  timber  is  now  cut  out ;  it 
has  almost  disappeared;  there  is  not  more  than  two  or  three  yeiirs 
more  of  that  timber  to  be  cut  in  northern  Wisconsin. 

Now,  the  railroad  rates,  established  under  very  favorable  circum- 
stances at  that  time,  are  still  in  effect.  They  have  not  been  advanced, 
but  they  are  very  much  more  onerous  now  than  when  they  were 
established.  The  fact  that  those  rates  remained  the  same  for  some 
years  is  urged  as  prima  facie  evidence  that  they  are  now  extortion- 
ate rates.  The  fact  is  just  the  opposite.  Now,  conditions  are  chang- 
ing in  the  opposite  direction.  There  is  now  a  large  movement  of 
lumber  and  forest  products  from  the  South  that  makes  it  compara- 
tively easy  to  move  grain  to  the  South.     For  a  long  time  yellow- 
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pine  timber  was  the  competitor  of  the  northern  white  pine.  It 
was  a  struggle  of  many  years  standing,  until  at  last  the  white  pine 
of  that  particular  part  of  the  North  became  about  exhausted.  Now 
comes  the  enemy  of  the  yellow  pine,  a  wonderful  production  of 
pine  on  the  nortiiern  Pacific  coast.  It  is  being  moved  to  the  East, 
down  to  the  Middle  States.  Very  soon  you  will  find  that  in  order 
to  maintain  the  rates  profitably  there  nmst  be  a  movement  of  grain 
for  exi:)ort  by  the  Pacific  coast.  A^T:io  shall  tell  whether  the  rate 
on  grain  to  foreign  ports  from  Minnesota  by  way  of  the  Pacific 
is  a  fair  rate;  who  shall  tell  what  is  a  fair  rate  from  Chicago  to 
New  York  as  against  the  rate  to  Baltimore  or  Boston?  Conditions 
change.  Conditions  which  vitally  affect  rates  are  changing  all  the 
time:  the^^  change  daily,  they  change  every  season  more  or  less  and 
make  a  rate  that  was  possible  yesterday  impossible  to-day,  or  vice 
versa. 

These  questions  are  all  to  be  submitted  to  a  commission  of  five 
or  more  commissioners,  and  their  decision  shall  be  practically  final. 
It  is  proposed  that  when  a  rate  has  been  found  reasonable  by  those 
men  that  it  shall  be  in  effect  for  a  period  of  years,  I  think.  I 
believe  there  is  no  limit.  At  any  rate,  when  they  fix  a  rate  it  can 
only  be  reviewed  or  revised  by  that  commission.  Perhaps  it  would 
be  wiser  if  that  rate  should  be  made  to  run  a  given  number  of  years 
or  given  time  before  it  could  be  revised,  say  a  year.  There  are  many 
reasons  wh}^  it  should  be  so.  There  are  many  men  handling  large 
traffic  on  contracts  for  a  term  of  years.  Take  the  coal  business, 
for  instance.  They  must  know  what  the  rate  is  going  to  be  to  make 
their  contracts.  And  when  you  provide  for  such  interests  perhaps 
you  will  provide  then  for  a  continuation  of  a  great  burden  upon  the 
people. 

I  do  not  know^  that  I  have  anything  further  to  say  to  take  up  your 
time.  If  there  are  an}'  questions,  I  would  like  to  answer  them  if  I 
can. 

jMr.  Stevens.  You  stated,  Mr.  Bird,  that  the  decision  of  the  Com- 
mission would  be  final.  Now,  what  you  meant  was  that  their  decision 
would  be  final  on  differentials,  provided  it  did  not  confiscate  the 
property  of  the  railroads. 

Mr.  Bird.  I  do  not  know  that  the  proviso  was  considered. 

Mr.  Ste\tens.  It  would  have  to  be  considered,  would  it  not?  If  a 
rate  were  confiscatory  then  it  would  be  unlawful.  If  a  rate  were  not 
confiscator}^  then  the  decision  would  be  final,  as  between  the  parties? 

Mr.  Bird.  I  think  so;  I  think  that  is  the  general  trend. 

Mr.  Ada:>ison.  I  was  asking  you  just  now  about  the  moA^ement  of 
grain  from  the  northwest  by  the  northern  water  route.  You  said  the 
water  route  made  a  rate  in  the  winter  time  but  not  in  the  summer? 

Mr.  Bird.  My  answer  was  hardly  correct.  The  grain  moves  in  the 
summer  time,  but  there  is  a  period  of  closed  navigation  when  the  lakes 
still  make  the  rate  to  within  two  or  three  months  before  the  opening 
of  navigation.  The  elevators  are  filled  and  they  are  subject  to  the 
rates  which  will  be  made  in  the  spring;  such  rates  are  the  controling 
factor. 

Mr.  Ada:mson.  You  mean  the  railroads  must  come  somewhere  near 
the  water  rate  to  participate  in  the  business? 

Mr.  Bird.  Yes. 

I  c  L— 05 18 
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Mr.  Adamson.  There  are  four  or  fiA^e  railroad  lines,  are  there  not, 
that  can  be  used  to  reach  the  eastern  North  Atlantic  seaboard  ? 

Mr.  Bird.  Yes,  sir ;  five  or  six. 

Mr.  Adamson.  Then  it  would  appear,  if  there  were  no  further  facts, 
that  the  railroads  simply  carry  it  cheap  while  they  are  compelled  to 
meet  the  water  rate,  and  as  soon  as  that  is  removed  they  take  advan- 
tage of  the  opportunity  to  raise  their  rate;  and  is  there  any  reason 
why  it  is  worth  more  to  haul  grain  in  the  winter  time  than  in  the  sum- 
mer time  ? 

Mr.  Bird.  Yes. 

Mr.  Adamson.  "\^^lat  are  the  reasons  ? 

Mr.  Bird.  Climatic  conditions.  It  is  easier  to  operate  a  railroad  in 
good  weather  than  in  bad  weather. 

Mr.  Adamson.  At  the  time  when  the  navigation  is  closed  and  the 
railroads  take  all  the  traffic  there  is  a  very  much  larger  volume  that 
thej  carry,  is  there  not  ? 

Mr.  Bird.  I  think  not. 

Mr.  Adamson.  Do  you  think  not  ? 

Mr.  Bird.  I  third?:  on  the  contrary. 

Mr.  Adamson.  Most  of  it  is  moved  in  the  summer. 

Mr.  Bird.  That  raises  a  question.  If  you  will  permit  me.  the  great 
grain  market — the  flouring  market  for  wheat — is  at  Minneapolis. 
The  prices  made  by  the  miller  dominate  the  whole  territory  of  the 
spring-wheat  belt.  No\a  ,  tliere  are  tAvo  ways  of  getting  that  grain 
to  foreign  markets — by  rail  south  from  Minneapolis,  and  east  through 
Chicago ;  or  over  the  Lakes,  using  the  State  railroads  between  Min- 
neapolis and  Duluth.  That  is  within  one  State.  There  it  takes  the 
water  rate.  Those  conditions  do  result  in  a  lower  rate  than  would 
otherwise  prevail  from  ISIinneapolis  to  the  East — a  very  much  lower 
rate.  It  is  400  miles  from  Minneai^olis  to  Chicago.  Shall  the  rail- 
roads running  due  west  from  Chicago,  running  out  400  miles,  make  a 
rate  that  has  a  just  relation  to  the  rate  from  Minneapolis?  For  the 
conditions  that  affect  Minneapolis  do  not  affect  Iowa  or  eastern 
Nebraska.     Those  things  are  to  be  considered. 

Mr.  Shackleford.  Under  this  power  given  to  the  Interstate  Com- 
merce Commission  by  these  bills  would  not  the  Commission  have 
authority  to  tell  those  water  lines  to  raise  their  rates  to  a  point  to 
permit  the  railroads  to  compete? 

JNIr.  Bird.  I  am  not  familiar  enough  with  this  bill  or  any  particu- 
lar bill  to  answer  that  question  in  the  light  of  its  provision. 

Mr.  Stevens.  Suppose  the  Interstate  Commerce  Commission  has 
no  jurisdiction  at  all  over  water  lines,  as  they  ought  not  to  have? 

Mr.  Bird.  "\'\^iolly  by  water  ? 

Mr.  Stevens.  Yes.     What  then? 

Mr.  Bird.  Then  the  water  rates  would  dominate  the  situation. 

Mr.  Stevens.  Supposing  that  there  was  a  through  water  line  from 
Duluth  to  Montreal  under  one  control,  as  there  is,  operated  by  a  man 
who  owns  it,  a  first-class  man.  Would  not  that,  then,  practically 
control  the  situation  in  that  territory  ? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  Would  not  that  have  an  effect  as  to  the  southwestern 
tei^ritory,  then,  in  this  way:  In  wheat  for  milling  there  is  required 
to  be  a  mixture  of  the  hard  wheat  of  the  north  and  the  soft  wheat  of 
the  southwest? 
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Mr.  Bird.  Yes. 

Mr.  Stevexs.  Would  not  the  market  for  that  southwestern  wheat 
then  be  fixed  bv  the  demand  for  it  bv  mixiug  with  the  hard  wheat  of 
the  North  ? 

Mr.  Bird.  Yes. 

Mr.  Ste%ens.  And  that  the  price  of  that  mixture  would  be  deter- 
mined by  the  water  rate  to  the  continent  of  Europe? 

Mr.  Bird.  Yes;  that  is  a  fact. 

Mr.  Shackleford.  Then  ought  not  the  Couimission  to  haA^e  pow^er 
over  that  water  rate  to  so  regulate  it  that  Chicago  could  get  into  the 
competition  ? 

Mr.  Bird.  They  ought  to  have  power,  and  if  they  are  to  control 
the  rates  of  the  country  they  must  have  it. 

Mr.  Shackleford.  Has  it  not  been  suggested  here  to  put  the  water 
transportation  under  the  control  of  the  Commission,  the  same  as  the 
railroad  transportation  ? 

Mr.  Bird.  I  was  not  aw^are  of  that.  I  have  understood  that  when 
transportation  is  part  by  rail  and  part  by  water  it  is  under  the  law 
and  is  subject  to  the  supervision  of  the  Commission;  but  when  it  is 
wholly  by  water  I  do  not  understand  that  the  Commission  had  any- 
thing to  do  with  it.  But  it  is  a  fact  that  in  order  to  control  rates 
at  all,  to  regulate  differentials,  the  Commission  must  have  powder  over 
all  rates,  wiiether  high  or  low;  they  must  have  power  to  say  that 
this  rate  is  too  low  and  you  must  raise  it,  or  that  this  rate  is  too 
high  and  you  must  reduce  it ;  although  the  tendency  from  our  experi- 
ence is  that  the}'  would  reduce  the  higher  rate  even  although  it  was 
reasonable  per  se. 

Mr.  Shackleford.  If  the  Commission  had  this  power  to  adjust 
rates,  if  they  were  given  full  power  to  preserve  the  just  relation  of 
all  rates,  would  they  not  be  just  as  apt  to  say  that  rates  were  too  low 
in  some  cases  as  too  high  in  others? 

Mr.  Bird.  I  think  not. 

Mr.  Shackleford.  Is  not  that  a  part  of  the  power  the  Interstate 
Commerce  Commission  is  seeking  to  have  conferred  upon  them  in 
order  to  preserve  just  relations  of  rates;  that  is,  the  power  to  increase 
the  rates  that  they  think  are  too  low  as  well  as  the  poAver  to  reduce 
rates  they  think  are  too  high? 

Mr.  Bird.  Yes;  but  the  point  in  my  mind  is  this.  That  care  has 
been  exercised  heretofore  to  prevent  any  restriction  of  competition — ■ 
it  underlies  all  the  acts  that  have  been  passed. 

Now,  here  is  a  measure  which  is  the  very  opposite.  Is  it  the  inten- 
tion of  this  committee  and  of  Congress  to  pass  an  act  which  is 
revolutionary?  I  am  speaking  onW  as  an  individual,  interested  in 
the  prosperity  of  the  country.  This  is  in  the  trend  of  suggested 
legislation.  It  is  to  create  a  monopol}'  greater  than  the  world  has 
ever  known;  to  put  the  traffic  of  this  country  into  the  hands  of  half 
a  dozen  men. 

jVfr.  Shackleford.  AVould  there  not  be  a  relief  from  that  if  the 
railroads  sought  to  have  a  law  passed  authorizing  them  to  pool ;  mak- 
ing the  Commission  act  as  the  trustee  not  only  for  the  unified  rail- 
roads, but  also  for  the  people  at  large? 

Mr.  Bird.  I  do  not  know  that  the  pooling  of  railroad  freights  is 
essential.  It  may  be  in  some  cases.  I  do  not  know  but  what  in  the 
long  run  it  Avould  be  beneficial.     I  am  in  doubt  about  it,  but  I  am 
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inclined  to  favor  it.  But  what  is  the  use  of  a  pool  if  the  rates  are  less 
than  cost? 

Mr.  Shackleford.  But  could  not  the  Commission  compel  them  to 
be  about  cost,  so  that  they  would  be  fairly  remunerative?  If  all  the 
railroads  were  pooled  and  the  Commission  were  given  the  right  to 
raise  or  lower  the  rate — that  is,  to  administer  that  trust  in  the  interest 
of  all  the  people,  would  not  the  Commission  see  to  it  that  the  railroads 
would  earn  fair  dividends? 

Mr.  B[RD.  Arell,  if  any  means  can  be  devised  to  enable  the  roads  to 
earn  a  fair  dividend,  then  I  think  it  would  commend  itself  to  the  rail- 
road people  very  strongly. 

Mr.  Lamar.  You  say  that  quite  a  number  of  the  rates  are  too  low? 

Mr.  Bird.  Undoubtedly. 

Mr.  ILamar.  VHiy  do  not  the  railroads  raise  them? 

Mr.  Bird.  How  can  they  ?  Under  competition  I  may  be  making  a 
rate  that  compels  my  competitor  to  put  his  rate  down  below  what  is 
reasonably  profitable.  So  I  go  to  mj^  competitor  and  we  agree  on  a 
rate,  and  then  if  we  do  and  it  is  proved  on  us  we  go  to  jail. 

Mr.  Lamar.  What  I  mean  is  this :  Those  that  are  fixed  too  low  are 
fixed  by  competition  ? 

Mr.  Bird.  Competition  among  themselves  or  competition  betAveen 
rival  markets. 

Mr.  Lamar.  Does  it  almost  necessarily  follow  that  if  railroads 
fighting  among  themselves  have  to  in  business  make  quite  a  number 
of  rates  too  low,  that  then  in  order  to  even  up  they  will  make  quite  a 
number  of  rates  which  ai^e  too  high  ? 

Mr.  Bird.  That  is  a  popular  fallacy. 

Mr.  Lamar.  Suppose  it  is  the  fact  and  not  a  fallacy.  Who  is  to 
determine  whether  or  not  that  rate  is  to  exist,  the  railroads  or  a  board 
of  commissioners  ? 

Mr.  Bird.  I  hope  I  have  not  made  myself  understood  as  opposing 
wise  restrictive  legislation. 

Mr.  Lamar.  But,  Mr.  Bird,  I  would  like  you  to  confine  your  answer 
to  that  question.  If  the  public  believes — and  there  is  a  thorough 
conviction  in  the  minds  of  the  public  on  that  question — that  not 
only  hundreds,  but  thousands  of  rates  may  be  too  low,  made  in  the 
struggle  for  bushiess.  on  the  other  hand,  the  railroads  have,  in 
order  to  compensate  themselves,  made  thousands  of  rates  too  high. 
Kow,  the  public  wants  the  rate  reduced.  The  railroad  will  not 
reduce  it.  Who  is  going  to  settle  that  question?  The  railroad  will 
not  reduce  the  rate,  the  public  wants  it  reduced ;  the  railroad  thinks 
it  is  about  high  enough,  the  public  thinks  it  is  too  high.  Who  is 
going  to  settle  that  question  ? 

Mr.  Bird.  We  have  the  courts,  and  the  courts  would  settle  it. 

Mr.  Lamar.  Take,  for  instance,  cantaloupes  and  watermelons,  straw- 
berries, and  other  fruits  shipped  from  my  State  in  large  quantities. 
Those  people  may  ship  by  virtue  of  being  buyers  fi"om  the  middleman 
or  speculator.  Thousands  of  them  may  pool  together  in  carloads 
among  themselves.  The^^  think  the  carload  rate  is  entirely  too  high. 
The  railroad  saj^s  it  is  not  excessive.  Who  is  going  to  settle  that 
question  ? 

Mr.  Bird.  The  court. 

Mr.  Lamar.  The  court? 

Mr.  Bird.  IIoav  eJse  can  it  be  settled? 
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Mr.  Lamar.  You  mean  bv  each  shipjjcr  going  in  and  bringing  a 
suit? 

Mr.  Bird.  No;  not  nocessariW  a  shipper;  anybody  that  is  in- 
terested. 

Mr.  Lamar.  A  suit  for  damages? 

Mr.  Bird.  Yes;   anybody  that  may  be  injured. 

Mr.  Lamar.  Iliat  is  exactly  the  point ;  that  is  \vhat  the  people  do 
not  want  to  be  subjected  to.  They  object  to  interminable  suits  for 
damages,  individually  or  collectively.  They  want  to  give  to  the 
intermediary  body  the  poAver  to  fix  the  rate  in  this  fight  between  the 
railroads  and  the  people  as  to  Avhether  a  rate  is  reasonable  or  not. 
Nobody  wants  an  unreasonable  rate  imposed,  but  there  is  an  irre- 
pressible conflict  betAveen  the  railroads  who  fix  rates  on  the  one  side, 
who  believe  them  to  be  fair,  and  the  public  on  the  other  side,  who 
believe  the  rates  to  be  excessive.  And  there  you  are.  And  if  this 
body  does  not  exist  you  will  have  suits  with  all  the  delays  incident 
to  them  and  trouble  in  solving  the  question.  I  am  speaking  on  the 
point  of  the  absolute  right  to  fix  a  rate  vesting  in  the  railroad  com- 
panies or  the  public  through  an  intermediary  body  of  some  kind. 
I  appreciate  your  argument  from  your  standpoint,  that  it  is  too  vast, 
too  comj^lex.  almost  too  disastrous  a  poAver,  you  might  say,  to  confide 
to  men  that  you  believe,  I  may  say  plainly,  to  be  incompetent  to  do 
the  business. 

Mr.  Manx.  jVIay  I  ask  you  one  or  two  questions  in  reference  to  the 
subject  of  differentials,  as  a  practical  railroad  man? 

There  are  several  or  a  number  of  roads  cariwing  grain,  sa3%  between 
Chicago  and  New  York  and  other  Atlantic  ports.  Between  Chicago 
and  New  York  there  are  several  roads  that  I  think  they  call  direct 
roads,  or  some  term  of  that  sort ;  and  other  roads  that  run  in  a  more 
roundabout  Avay.  The  roundabout  roads  get  a  differential.  T  under- 
stand ? 

Mr.  Bird.  So  called. 

Mr.  Manx.  That  is,  theA'  are  permitted  to  carry  grain  for  a  little 
less  price  than  the  direct  roads? 

Mr.  Bird.  I  do  not  think  that  is  so  in  regard  to  the  carrying  of 
grain ;  there  is  a  difference  in  passenger  rates.  I  think  there  is  a 
difference  in  the  merchandise  rates. 

Mr.  Maxx.  Yes.  I  suppose,  as  a  matter  of  railroading,  it  costs  less 
to  carry  the  freight  on  the  direct  road  than  it  does  on  the  roundabout 
road  ? 

Mr.  Bird.  Possibly  not ;  it  depends  on  the  circumstances.  But  as  a 
general  proposition,  certainly  it  does  cost  less  for  the  shorter  haul. 
But  there  may  be  conditions  Avhich  make  it  profitable  for  the  longer 
road  to  carry  it  for  a  little  less. 

Mr.  Maxx.  The  roundabout  road  carries  it  for  less? 

Mr.  Bird.  Yes.  • 

Mr.  Maxx".  Ha\^e  not  the  j)ublic  a  right  to  say  that  that  freight 
shall  1)0  carried  in  the  cheapest  manner  possible,  and  to  require  that 
the  rates  shall  be  nuide  on  the  basis  of  the  cost  of  carrying  it  by  the 
most  direct  road  ? 

Mr.  Bird.  T  think  it  may  be  so.  I  Avant  to  avoid  confusion  of  terms 
in  the  use  of  the  Avord  "  differential."  There  is  a  differential  between 
the  same  points,  between  different  railroads,  to  the  effect  that  the  road 
giving  inferior  service  is  authorized  to  charge  a  little  less.     But  the 
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broad  proposition  in  its  general  use  is  a  differential,  say,  between  St. 
Louis  and  Chicago  and  Kansas  City  and  Chicago,  There  is  a  differ- 
ence against  St.  Louis  that  is  a  trade  differential. 

Mr.  Mann.  Take  the  roundabout  road.  It  carries  merchandise 
from  Chicago  to  New  York.  It  must  be  supposed  to  make  some 
profit  or  it  would  not  carry  the  merchandise.  Now,  if  it  can  afford 
to  carry  it  at  the  rate  it  does  carry  it,  ought  not  the  direct  road  be 
compelled  to  carry  it  at  a  less  rate  than  they  charge,  which  is  higher 
than  the  charge  demanded  by  the  roundabout  road? 

Mr.  Bird.  I  hardly  think  so.  Assuming  that  the  rate  by  the 
direct  line  is  a  reasonable  rate  in  the  first  place,  the  circumstances 
may  be  such  as  to  justify  a  longer  road,  a  road  giving  inferior  serv- 
ice, in  performing  that  service  for  a  little  less  money,  because  of  this 
proposition:  that  there  is  nothing  so  disastrous  to  a  railroad  as  no 
traffic;  it  is  worse  than  having  traffic  at  low  rates.  The  making  of 
rates  is  not  an  exact  science.  There  is  not  a  tariff  in  the  United 
States,  according  to  my  best  belief,  that  has  been  made  on  any 
scientific  basis.  No  one  has  been  found  that  knows  enough  to  make 
such  a  tariff.  The  fact  is  that  rates  are  made  by  comparison,  com- 
promise, and  competition,  and  those  are  the  underlying  forces  that 
determine  what  the  rate  shall  be. 

Mr.  Burke.  What  effect  does  the  cost  of  service  have  upon  rates? 

Mr.  Bird.  I  do  not  think  that  anyone  can  make  a  tariff'  with  sole 
reference  to  the  cost  of  service. 

Mr.  Mann.  You  speak  of  the  inferior  service  in  carrying  by  the 
roundabout  road. 

Mr.  Bird.  Yes;  I  mean  the  longer  time  required. 

Mr.  Mann.  The  goods  get  there,  and  it  does  not  make  any  differ- 
ence, unless  the  man  wants  them  by  a  certain  time.  But  if  the 
roundabout  roads  can  afford  to  carry  merchandise  for,  say,  70  cents 
a  hundred  from  Chicago  to  New  York,  why  should  the  direct  road, 
with  the  shorter  haul,  be  permitted  to  charge  75  cents  a  hundred? 

Mr.  Bird.  I  think  the  answer  must  be  qualified.  To  restate  it, 
if  the  higher  rate  over  the  short  line  is  reasonable  there  may  be 
circumstances,  and  often  are  circumstances,  that  justify  the  inferior 
route  in  hauling  the  same  traffic  for  a  little  less  money. 

Mr.  Stevens.  That  is,  to  instance  a  case,  the  Baltimore  and  Ohio 
Railroad  is  a  roundabout  route,  but  hauls  an  immense  amount  of 
coal  west,  and  they  could  afford  to  haul  a  certain  class  of  freight 
chea]:)er  to  the  east  on  that  account? 

Mr.  Bird.  Yes,  sir;  they  could  afford  to  do  it  cheaper  on  that 
account.  I  know  of  a  case  where  limestone  of  high  quality  is  car- 
ried in  large  quantities  to  Pittsburg  at  a  very  low  rate.  Notwith- 
standing the  rate  is  very  low,  it  is  profitable,  because  those  cars  are 
used,  primarily,  for  hauling  coal  to  tide  w^ater,  and  if  they  do  not 
load  back  with  something  it  costs  nearly  as  much  to  carry  them 
empty  as  it  does  loaded. 

Mr.  Burke.  What  per  cent  of  business  is  handled  b}^  a  railroad 
company  where  the  rate  is  not  remunerative? 

Mr.  Bird.  I  do  not  know,  and  I  do  not  know  anybody  that  does 
know. 

Mr.  Burke.  Is  it  not  a  fact  that  there  is  a  certain  per  cent  of  freight 
handled  by  a  railroad  company  at  a  loss? 
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Mr.  Bird.  I  tliinlv  I  know  some  rates  about  which  there  is  a  ques- 
tion. I  do  not  think  it  is  safe  to  say  that  there  is  a  large  per  cent  of 
traffic  hauled  at  less  than  cost. 

Mr.  Burke.  At  the  same  time  you  expect  to  meet  competition. 

Mr.  Mann.  May  I  ask  if  this  is  the  basis  upon  which  you  fix  freight 
tariffs,  or  many  freight  tariffs:  That  after  absorbing  your  natural 
territorial  freight  business 

Mr.  Bird.  Local  business? 

Mr.  Mann.  "Well,  your  natural  territorial  freight  business — that 
you  then  propose  to  make  a  rate  upon  other  commodities  which  would 
not  naturally  go  over  your  road,  wherever  you  can  obtain  freight 
enough  to  mor(^  than  pay  operating  expenses? 

]\Ir.  Bird.  T  think  there  was  a  time  when  that  Avas  a  dominating 
condition,  but  I  think  in  the  last  ten  or  twelve  years  it  has  been  fading 
away  and  there  is  less  of  it,  and  that  there  is  very  little  of  it  to-day. 
It  has  been  found  that  the  policy  works  both  ways,  and  it  is  disap- 
pearing. 

Mr.  Lamar.  One  more  question  and  I  will  not  interrupt  you  any 
more.  I  would  like  to  ask  for  my  own  information  as  to  how  you 
make  rates,  the  principle  upon  which  you  inalre  them,  leaving  out  tlie 
questions  of  whether  a  particular  rate  is  just  or  unjust  or  the  trouble 
of  the  railroads  between  themselves;  leaving  out  all' these  questions, 
is  not  one  of  the  basic  principles  of  rate  making  on  a  railroad,  with- 
out reference  to  any  particular  railroad,  based  on  the  relation  of  the 
rates  fixed  for  producing  earnings  to  the  capitalization  of  a  road; 
in  other  v.ords.  will  rate  making  on  any  road  bear  a  direct  relation 
to  tlie  capitalization  of  the  road  ? 

Mr.  Bird.  I  never  knew  a  case  in  forty  years'  experience.  I  have 
never  known  a  case  where  in  the  adjustment  of  rates  the  capitalization 
of  a  railroad  was  taken  into  account. 

Mr.  Lamar.  How  does  the  question  of  paying  a  profit  on  the  capital 
invested  enter  into  the  question  of  making  rates?  Suppose  a  railroad 
is  capitalized  at  $25,000  a  mile  and  another  railroad  at  $50,000  a  mile. 
I  would  not  put  a  dollar  in  a  railroad  unless  I  expected  a  dividend 
on  it. 

Mr.  Bird.  A  good  many  people  have. 

Mr.  Lamak.  If  that  be  true,  how  would  you  invest  except  on  the 
theory  that  the  rates  which  the  men  controlling  the  railroad  and 
operating  it  would  make  would  earn  a  dividend  on  the  stock  and 
interest  on  the  bonds? 

Mr.  Bird.  So  far  as  I  know  about  railroads  I  do  not  think  I  would 
invest  a  dollar  in  one.  I  do  not  think  it  is  a  good  investment,  as  a 
rule.     I  think  it  may  be  very  poor;  it  may  not. 

Mr.  La;mar.  Some  good  business  men  have  invested  in  them  and 
built  them. 

Mr.  Bird.  Buihling  them  is  another  proposition. 

Mr.  Kyle.   You  can  build  them  and  sell  thein. 

Mr.  Lamar.   I  would  like  to  have  an  answer  on  that  question. 

Mr.  Bird.  I  will  endeavor  to  answer  it. 

Mr.  Lamar.  I  am  a  little  bit  surprised  at  that  if  that  be  true — that 
the  fixing  of  rates  does  not  have  a  direct  relation  to  capitalization. 

Mr.  Bird.  I  do  not  think  it  has;  I  do  not  think  that  the  bonded 
and  the  stock  debt  of  a  railroad  was  ever  taken  into  account  in  mak- 
ing up  a  tariff.     The  making  of  rates  is  not  a  science.     I  think  it 
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can  not  be  stated  fairer  than  as  I  have  stated  it — that  it  is  a  matter 
of  comparison,  compromise,  and  competition.  I  know  railroads  hun- 
dreds of  miles  in  extent  where  there  are  innumerable  local  stations, 
and  yet  where  there  is  no  strictly  local  traffic.  There  is  always  some 
other  element  than  cost  which  fixes  the  rate. 

Freight  is  classified  in  10  classes,  from  1  to  5  and  from  A  to  E,  and 
besides  that  there  are  a  number  of  tariffs  which  are  known  as  com- 
modity tariffs.  They  are  grain,  coal,  lumber,  live  stock,  and  ore,  etc. 
All  freight  has  to  be  covered  somewhere  in  that  wide  range  of  classifi- 
cation. Now,  there  is  not  a  man  alive  that  can  tell  what  freight  a 
particular  class  will  furnish,  how  much  a  class  will  furnish,  and  you 
can  not  fix  a  rate  on  any  one  article  knowing  what  revenue  it  will 
furnish. 

Mr.  Lamar.  The  reason  I  asked  this  question  is  that  when  I  was 
with  the  attorney-general  in  my  State  there  was  considerable  litiga- 
tion with  the  railroads,  and  the  question  came  up,  at  least  ultimately, 
as  it  seems  to  me  it  will  always  come  up  when  rates  are  challenged,  as 
to  whether  the  roads  should  not  be  permitted  to  earn  compensation 
upon  their  service  rendered  or  money  invested,  some  form  of  ultimate 
property  rights;  and  in  my  State  it  has  been  determined  time  and 
time  again,  the  question  has  been  settled,  and  the  railroads  have 
raised  the  question  directly,  not  only  while  I  was  there,  but  since  my 
going  out,  the  question  has  been  raised  with  my  successors  in  office, 
as  to  reasonable  compensation  on  the  capital  invested.  That  is  about 
the  ultimate  question.  So  I  ask  that  with  the  view  to  the  national 
effect  of  challenging  the  rates  on  all  the  trunk  lines  of  the  country. 
Is  not  that  question  of  capitalization  at  least  one  of  the  basic  princi- 
ples? I  ask  that  because  I  state  frankly  in  our  State  when  they  come 
to  tax  the  railroads  we  find  they  are  worth  $6,000  or  $7,000  a  mile  and 
they  are  capitalized  at  $40,000  or  $50,000  or  $60,000  a  mile.  I  had 
not  quite  reached  that  question  when  I  was  there,  but  we  were  coming 
to  it. 

Mr.  Bird.  Take  a  railroad  capitalized  at  $100,000,  say.  and  it  is 
entitled  to  a  fair  return  on  that  money  if  it  is  rightly  located.  Now, 
how  are  they  going  to  get  any  tariff  rate  that  will  produce  approxi- 
mately that  profit?  The  revenue  is  derived  from  thousands  of  items 
in  the  classification.  It  is  a  mere  matter  of  judgment  what  relation 
the  tariff  on  one  class  should  bear  to  the  tariff  on  another  class.  It 
is  unknown  what  relation  fifth-class  freight  bears  to  the  total  freight 
of  the  railroad  or  any  other  class  bears  to  the  total  freight  of  the  rail- 
road. It  is  a  matter  of  evolution,  of  continued  experiment,  but 
underlyii)g  it  all  in  fixing  the  rate  on  any  classes  of  freight  there  is 
a  controlling  power  of  competition  somewhere,  somehow,  and  I  have 
neA'er  yet  in  my  forty  years'  experience  been  able  to  make  a  tariff 
with  any  reference  to  what  the  service  was  worth. 

Mr.  Richardson.  Right  there  in  that  connection,  is  it  not  com- 
monly acce]:)ted  and  understood  that  if  the  Interstate  Commerce  Com- 
mission undertakes  to  fix  what  is  called  the  reasonable  rate,  is  it  not 
based  on  an  examination  of  what  the  railroad  cost,  its  buildings,  its 
expenditures  for  all  of  its  betterments,  and  all  of  its  equipment,  and 
not  only  that,  but  its  bonds,  too? 

If  the  Interstate  Commerce  Commission  did  not  take  all  those 
things  into  consideration  in  fixing  what  it  termed  a  reasonable  rate, 
could  not  the  courts  hold,  would  not  the  superior  courts  hold,  and 
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would  it  not  be  their  duty  to  hold,  that  that  was  not  a  just,  fair  rate, 
because  they  were  entitled  to  a  fair  profit  on  the  consideraion  of  all 
those  things? 

Mr.  Bird.  I  think  so.  I  am  not  a  lawyer  and  can  not  pass  very 
intelligently  on  these  subjects.  But  I  Avant  to  put  the  question  in  a 
little  different  'way,  if  I  may  explain. 

Mr.  Richardson.  Certainly. 

Mr.  Bird.  The  court  may  hold  that  the  railroad  is  earning  more 
than  it  is  entitled  to.  The  Commission  may  hold  in  the  consideration 
of  a  particular  rate  on  a  class  of  articles  the  fact  that  because  the  rail- 
road is  earning  more  than  it  ought  to  that  the  rate  on  a  particular 
article  is  excessive,  but  that  does  not  give  any  light  on  that  one  sub- 
ject. If  you  are  investigating  the  rate  on  groceries,  on  sugar,  the 
fact  that  the  defendant  railroad  is  earning  more  than  it  ought  to  earn 
or  less  than  it  ought  to  earn  affords  not  one  ray  of  light  upon  the  rea- 
sonableness of  that  one  rate,  because  the  charge  for  transportation 
is  spread  out  upon  all  the  articles  that  are  transported,  it  is  distrib- 
uted, and  there  are  varying  rates  for  each  class  of  freight.  Now, 
what  proportion  is  properly  chargeable  to  sugar  ? 

Mr.  RicHARDsox.  That  gets  back  to  the  question  of  reasonable  rates 
fixed  upon  the  cost  of  transportation  to  the  railroads. 

Mr.  Bird.  But  what  freights?  Tt  is  very  difficult  to  determine 
that  because  a  railroad  is  earning  more  than  it  should  that  the  rate 
on  beeswax  is  too  high,  or  because  the  railroad  is  not  earning  enough 
that  the  rate  on  dr}^  goods  is  too  low.  It  is  the  whole  traffic  upon 
which  the  transportation  charge  is  levied  by  the  railroads  of  the  coun- 
try in  the  adjustment  of  its  tariffs  and  classifications. 

Mr.  Townsend.  I  woidd  like  to  ask  you  one  or  two  questions  in 
regard  to  the  testimoiw  you  have  given.  Do  you  claim  that  there 
are  any  unjust  classifications  in  existence  now? 

Mr.  Bird,  No,  sir;  I  make  no  claims;  but  I  must  admit  that  there 
are  a  great  many  claims  that  there  are  unjust  classifications. 

Mr.  Townsend.  But  what  is  your  opinion  about  that,  whether  there 
are  any  ? 

Mr.  Bird.  I  know  some  cases  which  I  would  adjust  in  a  different 
manner  if  I  had  the  power. 

Mr.  Townsend.  The  railroads  themselves  have  recognized  that 
there  are  unjust  dift'erentials  existing? 

Mr.  Bird.  I  think  they  may  admit  that  there  are  unwise  differen- 
tials. 

Mr.  Stevens.  You  might  be  wrong  in  your  decision? 

Mr.  Bird.  Precisely. 

Mr.  Stevens.  Or  any  other  man  might  be  ? 

Mr.  Bird.  Probably;  it  is  a  matter  of  judgment. 

Mr.  Townsend.  Now,  if  there  are  any  unjust  differentials  ought 
not  that  to  be  included  in  the  powers  given  to  the  Commission  ? 

Mr.  Bird.  That  is  the  whole  thing. 

Mr.  Townsend.  Will  you  just  answer  me  what  your  opinion  is? 
Do  5^ou  think,  if  there  are  any  unjust  differentials,  that  the  Commis- 
sion ought  to  have  poAver  to  regulate  differentials? 

Mr.  Bird.  I  have  not  expressed  my  opinion  on  that  subject,  but  I 
want  to  say  this:  The  thing  I  am  trying  to  get  you  to  consider  is 
what  power  you  should  give  to  the  Commission,  if  you  give  them  that 
power — I  do  not  deny  or  admit — I  only  want  to  point  out  the  prac- 
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tical  difficulties  which  are  confronting  you.  If  you  do  admit  that 
there  are  unjust  differentials  you  must  give  somebody  the  power  to 
fix  them,  and  you  can  not  give  them  that  power  unless  you  give  them 
power  over  all  rates,  a  jjower  to  advance  the  lower  rates  as  well  as  to 
depress  the  higher  rates. 

Mr.  TowNSEND.  Now,  is  it  a  fact  that  the  railroads  themselves  have 
been  unable  to  settle  that  question  of  unjust  differentials? 

Mr.  BiKD.  Because  you  gentlemen  in  your  wisdom  have  said :  ''  If 
you  do  you  shall  go  to  jail."     ¥/liy?     There  is  a  penalty  attached. 

Mr.  TowNSEND.  You  do  not  den}^  but  what  the  railroads  of  this 
country  do  make  combinations,  notwithstanding  the  fact  that  they 
are  liable  to  go  to  jail? 

Mr.  Bird.  "  The  railroads  ''  is  a  ver}^  broad  term. 

Mr.  TowNSEXD.  To  your  knowledge  ? 

Mr.  Bird.  I  think  they  must.  I  think  if  not  there  would  be  more 
or  less  rate  anarchy  all  over  the  country. 

Mr.  TowNSEND.  I  want  to  ask  you  a  question  that  I  have  asked 
several  other  experts  here.  Is  it  a  fact  that  the  differentials  exist- 
ing between  the  ports  of  New  York,  Baltimore,  Philadelphia,  and 
Boston  is  a  matter  that  the  railroads  have  been  unable  to  settle 
among  themselves  and  have  voluntarily  submitted  to  the  Interstate 
Commerce  Commission  with  an  agreement  to  abide  by  the  decision 
of  the  Com.mission? 

Mr.  Bird.  I  believe  that  to  be  so. 

Mr.  TowNSEND.  And  is  it  not  a  fact  that  this  Commission  is  em- 
powered under  these  bills  to  obtain  all  the  information  that  3'ou 
know  ? 

Mr.  Bird.  Yes. 

Mr.  TowKSEND.  And  this  Commission  is  supposed  to  be  on  impar- 
tial body  ? 

Mr.  Bird.  Yes. 

Mr.  Toavnsend.  Now,  would  it  not  be  safe  to  intrust  these  interests 
to  a  commission  having  as  much  knowledge  as  you  have,  an  impar- 
tial commission,  as  it  would  be  to  trust  the  people's  rights  entirely 
with  the  railroads? 

Mr.  Bird.  That  may  be  so ;  I  do  not  deny  it. 

Mr.  TowNSEND.  Now,  do  you  know  of  any  article  that  is  carried 
at  a  loss? 

Mr.  Bird,  No,  sir;  no  more  than  I  know  of  any  article  that  is  car- 
ried at  a  profit. 

Mr.  TowNSEND.  Yes;  yon  can  not  tell  that? 

Mr.  Bird.  No.  "^ 

Mr.  TowNSEXD.  So  that  if  you  are  carrying  or  transporting  any 
product  over  your  road  it  will  be  impossible  for  you  to  tell  whether 
you  are  carrying  that  at  a  loss  or  profit  ? 

Mr.  Bird.  You  can  arrive  at  a  very  close  approximation. 

Mr.  Townsend.  Could  not  the  Commission  do  the  same  thing? 

Mr.  Bird.  If  there  were  hours  enough  in  the  day  and  days  enough 
in  the  year. 

Mr.  TowNSEND.  There  are  as  many  hours  for  them  as  there  are 
for  the  railroads? 

Mr.  Bird.  Oh,  no.  Railroads  are  operating  in  diversified  parts 
of  the  country — all  over  the  coimtr}^ — independent  of  each  other, 
working  out  this  question ;  they  cover  it  all. 
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Mr.  ToAVNSEND.  You  spoke  something  about  the  courts.  Do  you 
believe  that  there  should  be  a  separate  court  established  to  determine 
these  questions  ? 

Mr.  BiitD.  I  hope  j-ou  will  excuse  me  from  answering  anj^  questions 
of  a  legal  character. 

Mr.  TowNSEND.  xVll  right. 

^Ir.  Richardson.  I  have  not  heard  all  of  your  statement,  but  right 
here,  if  you  are  willing  to  give  it,  I  would  like  to  have  your  opinion 
as  to  whether  any  legislation  at  all  is  needed  on  the  subject  of  regulat- 
ing railroads  b}'  the  Government  or  any  further  legislation  than  we 
already  have. 

Mr.  Bird.  I  do  not  believe  there  is. 

Mr.  EiCHARDSON.  You  have  read  this,  have  you  not? 

The  Government  must  in  increasing  degree  supervise  and  regulate  the  work- 
ings of  the  railroads  engaged  in  interstate  commerce ;  and  such  increased  super- 
vision is  the  only  alternative  to  an  increase  of  the  pi'esent  evils  on  the  one  hand 
or  a  still  more  radical  policj^  on  the  other.  In  my  judgment  the  most  important 
legislative  act  now  needed  as  x-egards  the  regulation  of  corporations  is  this  act 
to  confer  on  the  Interstate  Commerce  Commission  the  power  to  revise  rates  and 
regulations,  the  revised  rate  to  at  once  go  into  effect  and  to  stay  in  effect  unless 
and  until  the  court  of  review  reverses  it. 

That  is  the  President  of  the  United  States.  You  do  not  agree  with 
him  on  that? 

]Mr.  Bird.  I  do  not  in  detail 

Mr.  Stevens.  I  would  like  to  ask  one  question.  You  stated  that  you 
had  no  particular  scheme  in  planning  a  system  of  rates.  Do  you  have 
precedents  ?  That  is  to  say,  because  a  certain  rate  was  made  at  a  cer- 
tain time  is  that  a  precedent  in  the  sense  that  a  precedent  is  estab- 
lished by  the  ruling  of  a  court;  is  that  a  precedent  for  making  other 
rates  ? 

Mr.  Bird.  I  do  not  know  that  I  have  your  question  precisely  in 
my  mind. 

]Mr.  Stevens.  You  understand  that  courts  very  often  in  citing  cases 
establish  precedents? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  Do  you  have  that  in  mind  at  all  in  making  your 
rates  or  changing  your  rates? 

Mr.  Bird.  We  must  be  governed  more  or  less  by  precedent:  but 
precedent  is  a  veiy  dangerous  thing  unless  all  the  circumstances  and 
conditions  Avhich  lead  to  it  are  duly  considered. 

Mr.  Stevens.  It  always  is,  of  course. 

Mr.  Bird.  And  the  trouble  is  railroads  have  been  making  prece- 
dents in  that  Avay  which  have  bfeen  accepted  by  the  courts  and  com- 
missions as  ones  which  afford  a  fair  standard,  whereas  they  may  be 
exceedingly  unfair;  the  conditions  may  have  changed.  As  I  said 
before,  a  rate  on  lumber  from  Texas  to  Chicago  may  be  reasonable, 
may  be  perfectly  fair,  if  there  is  a  compensating  tonnage  south  bound ; 
and  if  tliat  south-bound  tonnage  disappears,  then  the  rate  which  has 
been  established  and  has  been  made  to  appear  as  a  precedent  Avould 
not  longer  be  a  fair  precedent  and  it  would  not  be  fair  to  judge  by  it; 
it  would  not  be  a  fair  standard  any  longer. 

Mr.  Mann.  The  Interstate  Commerce  Cormnission  reports  that  in 
the  year  ending  November  80  last  there  were  over  162,000  new  tariff 
schedules  filed  with  that  Commission,  most  of  which,  as  they  in- 
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formed  me,  contained  changes  in  tariff  rates.  From  your  own  expe- 
rience can  you  say  in  your  case  what  proportion  of  those  have  been 
made  on  the  initiative  of  the  railroad  and  what  proportion  have  been 
made  at  the  request  or  suggestion  or  complaint  of  communities  or 
shippers  ? 

Mr.  Bird.  I  have  not  been  actively  engaged  up  to  within  the  last 
year  and  a  half  or  three-fourths  in  establishing  tariffs  or  changing 
them  and  have  not  been  in  touch  with  them  all  of  the  time.  I  believe 
that  in  most  cases,  a  large  percentage  of  the  cases,  it  has  been  on  pub- 
lic demand.  I  think,  in  the  very  nature  of  the  case,  it  may  be  taken 
for  gi'anted  that  a  change  of  rate  has  been  made  to  meet  some  local 
demand.  • 

Mr.  Stevens.  Could  j^ou  give  any  estimate  as  to  the  proportion  of 
traffic  on  your  line  or  the  Northwestern  Railroad  which  moves  on 
commodity  rates  and  what  proportion  moves  on  class  rates? 

Mr.  Bird.  You  must  understand  that  there  is  a  commodity  tariff 
and  a  commodity  rate.  The  commodity  tariff  is  the  grain  tariff, 
which  is  fixed,  and  so  with  live  stock  and  lumber  and  coal,  and  so  on. 
They  are  all  commodity  tariffs.  The  rate  that  is  made  for  some  par- 
ticular purpose,  to  meet  some  necessity,  is  called  a  commodity  rate.  I 
could  not  begin  to  tell  you  what  percentage  is  moved  on  commodity 
rates,  but  it  is  not  a  very  large  percentage.     It  can  not  be. 

Mr.  Mann.  It  is  the  commodity  tariffs  I  have  in  mind. 

Mr.  Bird.  A  commodity  tariff  should  be  regarded  as  in  no  respect 
different  from  a  tariff,  because  the  tariff  usually  prescribes  rates  on 
freight  in  classes  1  to  5  and  A  to  E,  and  on  the  other  side  of  the  page, 
facing  it,  is  the  rate  on  grain  and  lime,  lumber,  coal,  iron,  and  live 
stock,  and  so  on. 

Mr.  Ryan.  Carload  lots  or  more? 

Mr.  Bird.  Yes.  In  the  classification  from  5  to  E  they  are  carload 
lots;  less  than  carload  lots,  from  1  to  4,  inclusive.  The  commodity 
tariff  is  one  thing  and  the  commodity  rate  is  quite  another  thing,  and 
when  one  ssljs  the  commodity  tariff  is  quite  a  large  percentage  that  is 
true,  but  it  conveys  a  wrong  impresion.  The  commodity  rate  from 
Chicago  to  Rockford  on  raw  material  for  manufacturing  purposes  is 
a  commodity  rate. 

The  Chairman.  Our  time  is  up. 

Mr.  Bird.  I  thank  you,  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee. 

Thereupon,  at  12  o'clock,  the  committee  adjourned  until  to-morrow, 
Tuesday,  January  24,  1905,  at  10.30  o'clock  a.  m. 


Tuesday,  January  24,  1905. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  MR.  A.  C.  BIRD— Continued. 

The  Chairman.  You  began  on  the  explanation,  or  at  least  I 
thought  you  did.  of  why  a  railway  company  would  accept  a  rate  or 
establish  a  rate  that  was  not  a  remunerative  rate.  I  wish  you  would 
explain  wlw  that  might  be. 
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Mr.  Biro.  A  rate  may  be  so  low  that  it  will  not  contribute  fairly 
to  the  general  expenses  of  the  company.  It  may  be  so  low  that  if 
applied  as  a  basic  rate  the  whole  traffic  would  be  uni'emunerative, 
but  at  the  same  time  it  might  be  big  enough  to  more  than  pay  the 
actual  cost  incident  to  its  owm  transportation,  and  thus  contribute 
something  toward  the  general  expenses  of  the  company.  It  has 
been  held  frequently.  I  think  first  by  Judge  Cooley  when  chairman 
of  the  Conmiission,  that  that  was  a  correct  view^  of  the  subject.  I 
can  not  state  cases  in  detail,  but  I  am  quite  certain  the  same  opinion 
has  been  announced  by  some  of  the  judges  of  the  United  States 
courts.  I  am  not  sure  on  that  point.  It  is  a  fact  that  the  railway 
companies  have  proceeded  on  that  theory,  more  in  the  past  than 
recently,  and  for  this  reason :  Rates  made  under  such  circumstances 
have  been  taken  and  have  been  regarded  by  the  State  and  interstate 
commis:?ions  as  a  A^ohnitary  act,  and  therefore  a  just  criterion  as  to 
their  reasonableness  and  fairness,  and  such  rates  have  been  used 
often  for  the  purpose  of  making  other  rates,  and  the  practice, 
although  it  continues  to  such  extent,  is  not  as  general  as  it  w^as. 
because  it  is  considered  hazardous  to  do  so.  There  was  one  limita- 
tion tlmt  I  shoidd  have  put  upon  that.  The  o])inion  among  trans- 
portation men  has  been  that  if  the  rate  paid  more  than  the  actual 
cost  incident  to  its  own  transportation,  and  did  not  unfavorably 
aifect  other  rates,  then  such  low  rate  might  profitably  be  made. 

Mr.  RiCHAKusox.  Did  I  not  understand  j^ou  to  say  the  other  da}' 
that  the  connnon  popular  idea  that  a  railroad  ever  made  low  rates 
was  a  fallacv? 

Mr.  Bird."  What  is  that? 

Mr.  ErcHAP.DSON.  Did  not  we  understand  you  the  other  day,  in 
answer  to  Mr.  Lamar,  to  state  that  the  popular  idea  that  a  railway 
ever  established  low  rates  for  a  certain  purpose  was  a  great  fallacv? 
You  used  that  language,  did  you  not? 

Mr.  Bird.  I  do  not  recollect  that  exact  language.  I  do  not  get 
the  connection  in  my  mmd  as  to  what  w^as  being  discussed. 

Mr.  Richardson.  In  answer  to  a  question  by  Mr.  Lamar,  who  was 
sitting  just  to  your  right,  as  to  w^hether,  when  a  railroad  made  a  low 
rate,  it  did  not  make  it  sometimes  for  the  purpose  of  discrimination, 
you  answered  that. 

Mr.  Bird.  I  think  that  answer  might  be  in  the  negative.  I  do  not 
know  any  case  where  rates  have  been  made  low  deliberately  and  pur- 
posely for  the  purpose  of  discrimination.     I  do  not  recall  any. 

Mr.  Richardson.  I  do  not  recall  it  distinctly  myself.  I  was  ask- 
ing you  for  information. 

Air.  Pjird.  I  do  not  recall  any  place  where  the  railroads  made  a  low 
rate  })urposely  and  deliberateh^  for  the  purpose  of  creating  a  dis- 
crimination, but  I  think  they  have  made  rates  low,  as  I  have  de- 
scribed, which  may  have  been  considered  by  others  as  having  been 
made  for  the  purpose  of  discrimination. 

'J'he  CiiAnniAN.  Is  it  not  true  that  the  revenues  of  a  railroad  com- 
pany are  applied  to  four  purposes,  the  payment  of  what  you  call  fixed 
charges,  the  payment  of  maintenance  of  track  and  equipment,  the  cost 
of  the  movement  of  freight,  and  the  payment  of  dividends? 

Mr.  HiRD.    Yes,  sir. 

The  Chairman.  Do  you  not  often  speak  of  and  treat  almost  as 
though  they  were  separate  those  four  funds? 
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Mr.  Bird.  I  am  not  an  expert  in  railway  accounting,  but  I  know 
enough  by  induction  to  know  that  the  expenditures  of  a  company  are 
classified  by  the  auditors  under  certain  heads,  such  as  payment  of 
interest,  and  so  forth. 

The  Chairman.  Is  it  not  true,  then,  that  a  rate  which  would  make 
its  contribution  to  two  of  those  purposes,  say  maintenance  and  move- 
ment of  freight,  might  be  desired,  while  it  would  not  contribute  at  all, 
or  contribute  its  share,  to  fixed  charges  or  to  dividends? 

•Mr.  Bird.  It  is  true.  It  might  be  narrowed  closer  than  that.  It 
might  contribute  to  only  one,  such  as  the  cost  of  transportation. 
That  is  one  of  the  general  heads  of  the  expense  account.  It  might 
contribute  more  than  its  share  to  that  item  simply,  but  nothing  to  the 
other  three  general  heads. 

The  Chairman.  By  "  cost  of  transportation  "  you  mean  those  ex- 
penses that  are  appropriated  to  the  movement  of  trains? 

Mr.  Bird.   Yes,  sir. 

Mr.  TowNSEND.  Is  it  not  true,  also,  that  you  keep,  or  should  keep, 
another  account  as  well,  namely,  betterments,  or  whatever  you  choose 
to  call  it? 

Mr.  Bird.  I  only  have  the  most  general  knowledge  of  railroad 
accounting.  I  know,  as  I  have  said,  by  hearsay  and  by  being  in 
constant  touch  with  the  general  affairs,  that  these  accounts  are  kept, 
and  they  are  distributed  primarily  under  three  or  four  heads,  per- 
haps, and  then  redistributed  under  branches  of  each  general  head — 
maintenance  and  betterment,  and  all  that  sort  of  thing;  and  those 
accounts  are  all  kept  very  carefully,  and  there  are  reports  made 
under  each  to  the  Interstate  Connnerce  Commission,  and  just  how 
they  are  classified,  and  so  forth.  I  think  they  are  spread  very  fully 
and  explicitl}'  on  the  records  that  are  sent  down  to  the  Interstate 
Commerce  Commission. 

Mr.  Townsend.  According  to  your  testimony  yesterday — and  I 
believe  it  has  been  the  testimony  of  others — ^you  do  not  know  exactly 
how  to  go  to  work  to  fix  a  particular  rate,  not  knowing  what  it  costs 
to  move  that  particular  product  itself,  so  that  at  the  end  of  the  year, 
or  at  the  dividend  period,  whatever  time  that  is,  you  look  over  and 
determine  whether  you  have  made  anj^  inone}-  or  not,  and  you  deter- 
mine by  that  whether  your  rates  are  sufficient  or  not? 

Mr.  Bird,  "Whether  the  rates  in  the  aggregate  are  sufficient. 

Mr.  Townsend.  Whether  in  the  aggregate  they  are  sufficient  or 
not.  Now,  if  it  is  true  that  you  have  been  cariying  at  a  loss  and 
you  have  had  a  rate  that  is  lower  than  it  ought  to  have  been,  but  you 
still  have  made  money,  is  it  not  true  that  you  have  had  some  products 
that  you  have  carried  in  excess  of  a  reasonable  rate? 

Mr.  Bird.  It  does  not  necessarily  follow.  It  would  depend  largely 
on  the  final  result.  If  the  final  result  showed  that  the  property  had 
earned  more  than  its  value  entitled  it  to,  I  think  in  that  case^  your 
proposition  would  hold  good. 

I  ask,  Mr.  Chairman,  to  correct  one  statement  in  what  I  said  yes- 
terday. Mr.  Eichardson  asked  me  a  question  and  read  from  a  paper 
a  certain  extract  from  the  message  of  the  President,  and  asked  me  if 
I  disagreed  with  him.  I  answered  simply  in  the  affirmative  that  I 
did.     I  want  to  amend  that  by  adding  the  words  "  in  some  detaiil." 

The  Chairman.  Very  well. 
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STATEMENT  OF  MR.  S.  H.  COWAN. 

Mr.  Cowan.  I  appreciate  the  position  of  the  committee  in  respect 
to  time,  Mr.  Chairman,  and  if  you  will  give  me  forty  minutes  I  will 
get  as  far  as  I  can  in  the  presentation  of  the  arguments  and  facts 
which  I  wish  to  produce  before  the  committee,  and  then  if  there  are 
still  further  facts  I  want  to  lay  before  you  I  will  call  the  attention 
of  the  committee  to  it. 

The  Chairman.  With  the  number  of  gentlemen  who  are  here  this 
morning  to  be  heard,  v^e  can  give  you  only  thirt}-  minutes,  I  am  afraid. 

^Ir.  CowAX.  I  think,  considering  the  great  importance  of  the 
interests  I  represent,  and  the  great  amount  of  freight  which  they 
have  to  pay,  I  ought  to  have  more  time,  btit  I  ac^cede  to  the  commit- 
tee's desire. 

I  understood  that  it  would  be  necessary  for  the  committee  to  limit 
the  time  of  the  witnesses,  not  that  they  desired  to  prejudice  anyone 
at  all,  but  because  time  is  important.  I  therefore  have  prepared  a 
statement  which  goes  into  the  matter  somewhat  in  detail,  but  not 
more  so  than  ought  to  be  done  to  present  to  you  what  ought  to  be 
known  to  every  member  of  this  committee.  I  beg  the  attention  of 
the  committee  for  the  purpose  of  calling  attention  to  the  matters 
which  I  have  stated  at  length  and  more  in  detail  in  this  paper  than 
I  can  state  them  here  this  morning,  and  I  make  the  request  that  this 
may  be  printed  as  my  statement  on  these  subjects;  and  when  I  have 
finished  I  will  hold  myself  ready  to  ansAver  any  questions  that  anj'' 
gentleman  desires  to  ask,  if  the  time  is  given  to  do  so. 

I  quite  agree  with  Mr.  Bird  and  a  number  of  these  railroad  gentle- 
men, that  3^ou  have  before  you  a  verj'  important  question.  I  have 
had  some  experience  in  this  matter.  Not  in  the  way  of  bragging 
about  it,  but  in  the  way  of  stating  a  fact,  I  will  say  that  the  Cattle 
Raiser's  Association  of  Texas,  which  I  represent,  engaged  in  the 
business  of  undertaking  to  bring  before  the  Interstate  Commerce 
Commission,  and  to  have  determined,  the  question  as  to  whether  or 
not  the  terminal  charge  of  §2  a  car  at  Chicago,  put  into  effect  by  an 
agreement  on  the  part  of  the  railroads  in  1894,  was  a  reasonable 
charge.  The  cattle  producers  and  shippers  in  every  Western  State, 
including  all  of  the  States  in  w^hich  that  business  is  carried  on  in  the 
western  part  of  the  country,  west  of  the  Chicago  meridian,  were 
interested  to  the  extent  that  there  have  simply  been  added  $2  a  car 
above  a  long  prevailing  rate  for  the  deliver}^  of  their  live  stock  at 
Chicago,  and  some  millions  of  dollars  have  been  paid  out  on  that 
charge. 

The  Cattle  Raisers'  Association  of  Texas  undertook  a  prosecution 
of  a  case  before  the  Commission  in  1896.  I  have  had  to  do  with  that 
subject  since  that  date  and  have  carried  the  case  through  the  Com- 
mission, through  all  of  the  courts,  and  then  back  to  the  Commission 
again.  It  has  been  tried ;  the  testimony  has  been  completed  and  is 
now  ready  to  be  l^riefed  to  be  submitted  to  the  Commission  for  deci- 
sion. At  the  same  time  I  have  represented  the  Chicago  Live  Stock 
Exchange  in  a  case  before  the  Commission  involving  the  right  of  the 
railroads  to  charge  the  shippers  a  higher  or  greater  rate  for  the  trans- 
portation of  cattle  than  they  charge  the  packing  houses  on  the  Mis- 
souri River  for  a  longer  distance.     That  case  was  decided  a  few  daj's 
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ago,  and  it  was  held  that  such  a  discrimination  was  unjust  and  unlaw- 
ful and  that  the  shippers  are  entitled  to  a  rate  of  18 J  cents  a  hundred 
pounds  for  the  shipment  of  cattle  to  Chicago  if  the  packers  are  enti- 
tled to  18 J-  cents  per  hundred  pounds  for  the  dressed  product.  The 
decision  was  manifestly  just  and  ought  to  be  enforced. 

The  Cattle  Eaisers'  Association  of  Texas  have  deemed  themselves 
injured  by  the  action  of  the  railways  in  advancing  the  rates,  and  last 
February  they  filed  a  case  before  the  Commission,  and  that  has  in- 
volved all  of  the  southwestern  rates  and  all  of  the  rates  from  the 
southwestern  territory  to  the  northern  ranges,  and  therefore  the  cattle- 
man in  every  State  west  of  the  Missouri  River  is  vitally  interested  in 
that  case.  It  was  filed  in  February,  and  the  greatest  expedition  has 
been  practiced  in  the  taking  of  the  testimom\  and  all  the  evidence  is 
completed  and  ready  to  be  submitted  to  the  Commission.  Several 
hearings  were  held,  at  Fort  Worth,  Denver,  at  Chicago,  and  at  St. 
Louis.  Twenty  thousand  pages  of  evidence  haA^e  been  taken,  and  that 
evidence  is  now  on  file  with  the  Commission,  and  it  has  taken  not  only 
days,  but  weeks,  to  hear  that  testimony  in  a  case  that  involves  annu- 
ally an  expenditure  for  advance  in  rates  alone  of  $3,000,000  for  the 
cattle  interests  situated  south  of  the  north  line  of  South  Dakota  and 
east  of  a  common  point  in  the  State  of  Colorado — not  $3,000,000  at 
one  time,  liut  $3,000,000  for  each  year. 

Now,  the  question  is,  when  we  have  challenged  these  advances,  if 
the  Commission  shall  find  that  the}'  are  not  justified,  shall  that  order 
be  put  into  effect  or  shall  we  continue  to  pay  what  a  body  appointed 
by  the  law  has  said  is  an  unjust  and  an  unreasonable  rate?  The 
great  danger  which  confronts  this  committee  is  in  speedily  undertak- 
ing to  make  a  law  without  an  efficient  understanding  of  the  present 
law  and  its  operation  and  effect  and  the  practice  under  it.  ^A^ien  I 
sa}^  that  it  is  a  grave  danger  I  speak  deliberately,  and  I  hope  that  the 
committee  will  consider  that  it  is  a  matter  of  great  importance  to 
determine  Avhat  rights  the  present  law  gives  and  what  remedy  the 
present  law  gives. 

I  will  not  be  able  in  the  time  that  I  have  to  follow  the  consecutive 
order  in  which  I  have  these  things  arranged  here  and  state  them  sec- 
tion by  section  so  as  to  say  all  that  I  wish  to  say.  but  I  desire  to  call 
attention  to  the  things  which  occur  to  me  within  the  time  that  I  have. 

There  is  no  basis  for  making  a  rate.  That  seems  strange  to  the 
laity.  It  seems  strange  to  persons  who  have  not  had  experience 
in  it,  and  some  of  the  gentlemen  were  astonished  at  Mr.  Bird's 
statement  of  yesterday  that  they  could  not  fix  a  rate  except  upon 
competition,  compromise,  and,  I  believe,  he  finally  said  a  guess.  It 
is  a  guess.  A  rate  on  a  particular  commodity,  so  far  as  the  matter 
of  reasonableness  is  concerned,  is  a  guess.  It  is  a  guess  because  it 
can  never  be  known  what  profit  it  will  produce.  No  man  knows. 
I  offer  here  an  exhibit  from  the  testimony  of  traffic  men  represent- 
ing the  Burlington,  the  Chicago  and  Northwestern,  the  Santa  Fe, 
and  some  other  lines  to  show  the  testimony  that  they  have  deliber- 
ately given  upon  cross-examination  as  to  how  they  can  fix  a  rate, 
and  if  they  fix  it  upon  the  basis  of  the  cost  of  the  service.  I  asked 
Mr.  Gardner,  the  general  traffic  manager  of  the  Northwestern  Rail- 
road, in  a  case  involving  an  advance  in  the  grain  rates  between  the 
Missouri  River  and  Chicago,  if  he  could  tell  what  it  costs  to  handle 
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a  product  like  o-riilu  or  live  stock  between  the  Missouri  River  and 
Chicago.  He  said  he  had  been  engaged  in  the  business  of  handling 
freight  for  twenty  years  tryhig  to  ascertain  that  fact,  and  that  he 
was  no  nearer  a  conclusion  to-day  than  when  he  began.  I  concur 
with  Mr.  Bird  exactly  in  that  particular.  I  say  that  there  is 
no  basis  for  rate  making,  and  those  of  you  who  may  suppose  that 
there  is  some  peculiar  knowledge  in  the  mind  of  the  traffic  manager 
whereby  he  is  able  to  make  a  rate,  that  he  has  a  rule  and  a  mathe- 
matical formula  u])on  which  he  can  fix  a  reasonable  rate,  are  wrong, 
and  I  desire  to  disabuse  your  minds  of  that  impression.  I  believe 
in  no  case  before  the  Interstate  Commission  has  there  ever  been  a 
traffic  man  or  any  other  railwaj'  official  who  has  testified  that  he  has 
any  basis  upon  which  to  make  rates.  I  take  it  to  be  a  fact  that  the 
purpose  of  the  railroads  of  this  country  is  to  earn  money,  just  what 
I  would  do  did  I  represent  them,  and  just  what  you  would  do. 

Therefore,  carrying  out  the  motive  of  making  money,  it  is  for  the 
purpose  of  accepting  what  they  must,  as  circumstances  and  condi- 
tions compel  them,  and  taking  all  they  can  get,  with  the  end  in  view 
of  making  the  most  money  in  the  long  run.  I  say  that  is  an  estab- 
lished fact,  and  I  submit  the  testimony  of  principal  traffic  officials 
of  western  railroads  to  prove  it.  I  have  not  time  to  go  into  this 
at  length,  but  I  will  state  that  it  is  proven  that  it  is  demonstrable 
that  that  is  true.  That  being  so,  it  is  no  argument  to  say  that  when 
there  is  a  dispute  between  the  cattle  raisers  of  the  AVest  and  the  rail- 
roads as  to  whether  we  shall  pay  $20  a  car  more  than  we  did  in  1898. 
whether  we  shall  pay  $20  a  car  mon^  than  we  did  for  an  average  of 
ten  years  previous  to  that  time,  whether  reasonable  or  not,  it  is  a 
matter  that  can  not  be  submitted  to  a  commission,  It  must  be  sub- 
mitted to  somebody,  else  we  must  continue  to  pay  the  rate. 

Now,  who  is  to  determine  it?  Every  traffic  man  who  has  testified 
in  that  case,  and  possibly  many  of  them  have  honestly  believed  it. 
has  testified  that  the  cattle  rates  are  still  too  low,  notwithstanding  the 
advances  which  have  been  made.  If  so,  may  we  expect  that  they  will 
reduce  them  ?  May  we  leave  it  to  them,  to  their  tender  mercies,  to 
determine  what  Ave  shall  pay?  I  say  that  through  the  entire  South- 
west, inclu.ding  the  territory  in  a  line  drawn  along  the  southern  bor- 
der of  Montana,  and  also  largely  among  the  shippers  in  Montana  who 
ship  from  the  South  to  that  State,  the  universal  opinion  on  the  part 
of  the  cattlemen  is. that  the  freight  rates  are  too  high.  Railroads 
have  urged  that  they  may  be  permitted  to  participate  in  the  general 
])ros]ierit3'  of  tMs  country.  They  have  m\ged  that  on  that  account 
they  may  be  permitted  to  advance  rates  as  prices  go  up.  They  have 
urged  that  in  every  hearing.  When  oV)jections  have  been  made  to 
advances  in  making  rates — in  grain  rates,  in  rates  on  class  goods  and 
commodities — they  haA^e  testified  that  they  advanced  these  rates  in 
j)art  because  they  believe  they  are  entitled  to  participate  in  the  gen- 
eral prosperity  of  the  country.  I  will  say  that  there  is  nothing  to 
tlie  theory:  that  it  is  a  time-serving  expression.  But  if  there  is  any- 
tliing  in  the  theory  they  sliould  at  IcMst  share  in  the  adversity  when 
the  adversity  comes. 

They  have  said  that  they  did  do  that  when  prices  Avere  low  and 
rates  were  Ioav,  I  say  if  that  be  true,  then  the  prices  of  cattle  to-day, 
the   impoA^erished   condition   of  the   cattle   raisers   and   the   feeders 
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through  this  broad  land  Avest  of  the  Missouri  River,  call  for  the  rail- 
roads to  reduce  their  rates  instead  of  advancing  them.  But  they  have 
not  done  it.  Not  only  that,  but  they  swear  that  their  rates  are  already 
too  low  and  that  they  would  adva]ice  them  were  it  not  for  the  fact 
that  some  of  the  lines  would  not  agree  that  it  may  be  done.  Undoubt- 
edly that  is  true,  and  that  is  what  is  coming,  and  the  people  need  a 
remedy  more  for  what  is  coming  than  what  is  here.  You  may  think 
lightly  of  this,  gentlemen.  Go  to  the  West  and  investigate,  and  you 
will  find  that  wherever  the  people  have  taken  the  matter  up  for  con- 
sideration they  have  universally  arrived  at  that  conclusion.  At  every 
live-stock  meeting  that  has  been  held  where  the  subject  has  come  up 
during  the  last  four  years  resolutions  haA'e  been  passed  asking  Con- 
gress to  pass  a  law  empowering  the  Commission  to  fix  reasonable 
rates;  not  that  they  wanted  j'ou  to  pass  a  law  that  will  require  car- 
riers to  haul  traffic  at  less  than  a  profit,  but  to  the  end  that  people 
might  have  a  fair  opportunity  in  the  race  for  life — as  the  President 
says,  for  a  "  square  deal."  The  hope  is  that  such  bill  as  is  turned  out 
here  will  secure  to  the  people  that  "  square  deal." 

There  have  been  a  great  many  things  said  in  the  newspapers  and 
elsewhere,  and  there  are  expressions  in  some  of  the  bills  introduced 
here,  and  it  is  talked  universally,  about  the  railroads  giving  a  bond 
to  pay  back  to  shippers.  No  more  illusory  thing  was  ever  proposed.  ■ 
Gentlemen,  in  view  of  the  existing  law.  the  common  law,  in  view  of 
the  existing  remedies  under  the  interstate-commerce  act,  it  is  perfect 
folly  to  talk  about  such  a  thing,  absolutely  so.  What  railroad 
company  in  this  country  is  not  solvent?  Will  you  name  one;  can 
you  name  a  single  railroad  company  in  this  country  that  is  not 
solvent  to-day  ?  Every  one  of  the  railroads  in  my  country  is  solvent 
and  good  for  every  judgment  that  is  rendered  against  it,  and  needs 
no  surety  and  no  security.  The  common  law  for  a  hundred  years 
has  said,  as  decided  by  the  Supreme  Court  in  the  case  of  the  Inter- 
state Commerce  Commission  /".  Texas  and  Pacific  Railroad  Com- 
pany, that  the  railroads  must  provide  fair,  just,  and  reasonable 
rates;  and  in  the  Call  Publishing  Company  case  the  Supreme 
Court  held  that  a  party  has  a  right  under  the  common  law  in  a 
State  court  to  recover  judgment  for  an  unjust  discrimination  or 
for  an  unreasonable  rate  charged. 

Had  you  been  aware,  had  you  thought  of  the  fact  that  that  remedy 
exists  complete  to-daj-,  as  established  by  the  Supreme  Court  of  the 
United  States,  in  every  State  court  of  this  country  having  jurisdic- 
tion of  the  subject-matter?  Have  the  shippers  aslced  that  a  rail- 
road company  be  made  to  give  a  bond  ?  Have  they  ?  What  shippers 
have  requested  that  ?  If  anyone  has  it  is  some  man  that  is  fool- 
ishly ignorant  of  the  situation  in  this  country  or  who  is  foolishly 
ignorant  of  the  remedy  provided  by  the  common  law,  leaving  out 
the  question  of  the  interstate-commerce  act.  In  addition  to  that, 
the  interstate-commerce  act  i^rohibits  an  unreasonable  rate  in  the 
same  manner  as  the  common  law.  It  prohibits  an  unjust,  discrim- 
inatory rate,  and  according  to  the  present  decisions  that  is  not 
materially  different  from  what  the  common  law  provides,  as  decided 
in  the  Call  Publishing  Company  case.  It  prevents  undue  prefer- 
ences and  advances.  In  other  words,  the  common  law  intended 
that  in  transactions  of  the  common  carrier  every  person  should  have 
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a  fair  show  to  get  what  is  reasonable  and  just  and  what  evervborl}- 
else  gets. 

In  addition  to  the  common  law  giving  a  remedy  to  recover  in  these 
cases  (I  ha^  e  cited  you  a  case  where  the  Supreme  Court  has,  in  a  com- 
paratively recent  decision,  so  held)  the  interstate-commerce  act  says 
I  am  entitled  to  recover  for  every  damage  and  injury  which  may  be 
done  to  me  by  any  common  carrier  in  violation  of  the  provisions  of 
that  act,  and  that  I  have  a  right  to  go  before  any  court  and  sue  for 
that  and  recover  it  in  an}'  circuit  court  of  the  United  States.  What 
better  remedy  do  you  want  than  that?  Why  should  there  be  a  bond 
IDrovidecl  which  may.  perchance,  compel  a  shipper  in  California  to 
come  to  Washington  for  the  purpose  of  prosecuting  before  the  Inter- 
state Commerce  Commission  a  ^50  claim  ?  Therefore,  so  far  as  the 
remed}'  is  concerned  with  respect  to  recovery  back  of  what  is  milaw- 
fully  paid,  the  law  now  j^rovides  the  complete  remedy  for  such 
recover3^     And  it  is  foolish  to  disturb  that  law. 

Furthermore,  the  interstate-commerce  act  provides  that  the  ship- 
per may  bring  suit  in  the  United  States  circuit  court  in  the  first  in- 
stance to  recover  his  damages,  or  he  may  file  his  claim  before  the 
Interstate  Commerce  Commission  and  have  them  hear  the  facts  and 
let  them  say  what  reparation  they  shall  recommend.  And  when  they 
recommend  reparation  and  the  railroads  are  not  a  mind  to  pay  it, 
then  he  can  file  suit  in  the  circuit  court  of  the  United  States  and  the 
findings  of  the  Interstate  Commerce  Commission  upon  the  facts  are 
prima  facie  evidence  thereof. 

We  have,  in  order  to  show  that  the  rates  on  live  stock  are  unreason- 
able from  the  Southwest,  taken  testimony  that  has  cost  the  Cattle 
Raisers'  Association  and  the  Cattle  Association  of  the  West  $15,000. 
There  are  20,000  pages  of  the  testimony  were  it  all  written  out.  Wliat 
shipper  can  undertake  such  an  unequal  contest :  and  any  law  that  pro- 
vides that  he  shall  do  it  is  but  a  pitfall  and  a  snare  that  simply  throws 
a  sop  to  the  public  without  any  expectation  that  it  can  be  subject  to 
realization  in  furnishing  an  adequate  remedy. 

Therefore  it  is  quite  unimportant  that  the  laAv  shall  provide,  either 
the  common  law,  the  interstate-commerce  act,  or  any  law  you  may 
enact,  that  shippers  may  recover  damages  for  the  injury  they  have 
sustained. 

Let  me  call  your  attention  to  the  fact  that  a  merchant  situated  in 
a  little  town  east  of  a  given  commercial  emporium  in  thousands  of 
cases  in  this  country  must  pay  the  rate  of  freight  to  the  farther  dis- 
tant point  and  the  local  rate  of  freight  back.  I  was  told  j'esterday 
by  a  man  from  Nevada  that  when  cattle  are  shipped  from  the  coun- 
try near  Ogden,  for  example,  into  points  in  Nevada  they  must  be 
shipped  on  to  Sacramento  and  then  back  again  to  Nevada,  in  order 
to  get  that  lower  rate;  and  through  that  whole  territory  in  the  Rocky 
Mountains  a  rate  of  freight  to  a  large  extent  is  made  from  the  east- 
ern country  as  the  rate  to  San  Francisco  plus  the  rate  back.  It  is 
true  that  a  rate  of  freight  should  not  be  fixed  merely  upon  the  basis 
of  what  division  a  railroad  is  expected  to  receive  or  on  the  lowest 
rate  that  it  may  be  Avilling  to  make  in  competition  Avith  water  trans- 
portation ;  but  if  they  can  afford  to  carry  it  at  the  cheaper  rate  it  is 
quite  evident  that  that  is  an  admission  that  at  least  it  is  not  carried 
at  a  loss.     So  you  have  at  least  that  basis  for  determination. 
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I  heard  Mr,  Bird  speak  of  the  grain  rates  j^esterday.  Do  you 
know  that  it  is  a  fact  that  people  raising  wheat  around  Wichita, 
Kans.,  psij  as  much  freight  to  Kansas  City,  228  miles,  as  the  shipper 
in  Kansas  City  pays  to  Chicago,  500  miles,  and  2  cents  more  a  hundred 
pounds?  Do  you  know  that  it  is  a  fact  that  the  railroads  ship  from 
Kansas  City  to  iS'ew  Orleans  and  Galveston,  228  miles  farther  than 
Wichita,  at  14  cents  less  than  is  charged  from  Wichita,  Kans.  ?  Do 
you  know  that  it  is  a  fact  that  wheat  going  to  Liverpool  and  shipped 
from  different  points  in  Kansas  nuist  pay  the  local  rate  froni  that 
point  to  Kansas  Cit3%  plus  that  part  of  the  export  rate  back  to  Gal- 
veston over  the  same  line?  So  that  to-day  from  Wichita,  Kans.,  228 
miles  nearer  Galveston,  the  rates  of  freight  on  wheat  are  14  cents  a 
hundred  pounds  more  (if  I  am  mistaken  the  tariff  will  correct  me — I 
think  it  is  either  14  cents  or  14^  cents)  than  from  Kansas  City.  I 
have  those  rates  here  before  me.  Xow,  if  it  is  going  as  export,  how- 
ever, it  is  shipped  at  a  rate  almost  twice  as  low  as  is  paid  by  the  local 
miller.  There  are  thousands  of  those  inequalities.  I  am  not  saying 
that  they  may  not  be  justified.  I  am  not  saying  that  a  commission 
may  not  find  that  circumstances  justify  them  in  many  cases;  but  those 
conditions  exist.  I  mentioned  them  for  the  purpose  of  calling  your 
attention  to  the  fact  that  the  railroad  company  is  no  more  capable  of 
making  a  just  rate  to  the  public  than  is  a  commission  which  is  just 
as  well  informed. 

Now,  the  standards  which  the  Supreme  Court  have  marked  out  for 
reasonable  rates  have  been  laid  clown  in  several  decisions.  You  must 
consider  the  fair  value  of  the  property,  a  fair  return  upon  a  fair 
value  of  the  property;  you  must  consider  that  a'Ou  do  not  require  the 
performance  of  a  public  service  without  due  compensation ;  you  must 
take  into  consideration  the  welfare  of  the  public,  the  shippers,  and 
the  railways.  You  must  take  into  consideration  the  cost  of  the  serv- 
ice, the  value  of  the  service;  and  at  last  the  courts  have  said  that  the 
best  test  of  what  a  reasonable  rate  is  is  one  that  is  established  under 
free  competition.  Now.  if  that  be  so,  I  ask  this  committee  if  there 
is  any  test  for  reasonable  rates  to-day  ?  Do  jovi  know  of  a  rate  that 
is  established  and  fixed  under  free  competition?  They  are  not  so 
established  in  our  country.  In  December,  1898,  the  railroad  lines 
serving  southwestern  territory  met  in  St.  Louis,  at  the  office  of  the 
southwestern  traffic  committee,  a  committee  to  which  all  the  south- 
western lines  belong,  and  they  agreed  among  themselves — and  I  use 
the  term  advisedly — to  raise  the  rates  on  live  stock,  and  they  did  it, 
and  they  all  published  it  on  the  same  day.  Now,  they  say  that  it  was 
only  a  conference.  What  else  does  it  amount  to  than  an  agreement? 
They  conferred  together  for  the  purpose  of  bringing  the  thing  about. 
Each  one,  they  said,  was  acting  independently.  Be  that  true,  they  all 
acted  to  the  same  end.  with  the  same  means  for  each,  and  achieved  it ; 
and  the  exact  results  happened  that  each  one  expected  would  happen. 

So,  therefore,  I  say  it  is  folh'  to  talk  about  that  not  being  an 
agreement.  A  little  over  a  year  from  that  time,  in  the  early  part  of 
1900,  another  advance  was  made  in  the  rate.  In  1903  another 
advance  was  made  in  the  rate.  And  every  one  of  them  was  made 
precisely  in  the  same  manner,  and  they  have  been  maintained  in  the 
same  manner.  And  there  is  to-day  absolutely  no  competition  with 
respect  to  the  matter  of  rates  in  the  transportation  of  live  stock  from 
the  Southwest.     That  applies  to  class  goods  and  commodities.     For 
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more  than  ten  years  previous,  for  twelve  years  previous  to  March, 
1903,  there  liad  been  a  fixed  rate  upon  all  class  goods  from  St.  Louis 
and  all  other  points  on  the  Mississippi  Iliver  and  east  thereof  to 
Texas  common  points,  which  includes  Texas  commercially.  In 
March,  1903,  the  lines  met,  and  after  two  or  three  days  of  parleying 
and  consideration  they  advanced  those  rates  from  7  to  20  per  cent. 
Does  that  fix  the  standard  of  reasonableness?  If  so,  then  the 
Supreme  Court  is  mistalcen.  1  have  cited  in  my  statement  a  copy 
from  the  Supreme  Court  decision  in  the  Joint  Traffic  case,  in  which 
it  says  if  competition  is  not  given  free  play  such  rate  can  not  be 
used  as  the  standard  of  reasonableness. 

Now,  I  Avant  to  take  up  the  subject  with  respect  to  who  were 
injured  in  that  case  where  these  rates  were  advanced  to  common 
points.  The  rates  were  advanced  on  classes  1,  2,  3,  4,  5,  A,  B,  C,  D, 
and  E,  and  a  great  number  of  commodities.  There  are  three  com- 
modities that  I  recall  on  which  the  rates  were  not  advanced.  One 
was  beer,  another  was  vinegar,  and  the  other  was  snufi'.  So  I  will 
not  speak  of  those.  But  most  of  the  other  commodities  were  ad- 
vanced, and  all  class  rates,  (jentlemen,  who  pays  that?  I  suppose 
that  amounts  to  more  than  a  million  dollars  a  year  to  the  people  of 
Texas.  Somebody  pays  it.  He  who  can  name  the  price  of  his  arti- 
cles can  always  add  the  freight  to  that  price.  He  always  does  do  it. 
Mark  that,  gentlemen.  Every  trust  in  this  country  can  name  the 
price  plus  the  freight  for  every  article  it  sells.  Every  manufac- 
turer who  can  name  the  price  of  his  article  can  add  the  freight  to  it. 
So  they  do  not  suffer  by  it.  It  may  be  no  wonder  that  they  are  not 
here. 

The  railroads  desire  to  participate  in  the  prosperity  of  the  country, 
and  they  may  say  to  the  steel  company  ''  Seeing  you  are  so  pros- 
perous Ave  will  participate  in  it,  we  will  add  sometliing  to  the  freight 
rate  on  steel  rails.*'  'Ihe  steel  trust  says  "  Very  well,  it  doesn't 
matter  to  us,  Ave  sell  f .  o.  b. ;  "  and  so  it  is  Avith  respect  to  a  great 
many  connnodities.  Sugar,  for  example:  tobacco,  for  example; 
agricultural  implements,  thousands  of  things  that  are  ])roduced  in 
this  country,  the  seller  can  fix  the  price  and  add  the  freiglit.  The 
Avholesaler  undertakes  to  do  that  Avhen  he  sells  to  the  retailer,  and  the 
retailer  midertakes  to  do  it.  if  he  can,  Avhen  he  sells  to  the  public. 
Tlie  fluctuation  in  prices  may  load  the  freight  off  on  the  Avholesaler 
in  one  instance,  the  jobber  in  another  instance,  or  the  retailer  in 
another;  but,  as  a  rule,  gentlemen,  the  consumer  in  the  country  pays 
it  in  little  dribs  as  he  pays  the  price  for  articles  he  buys.  So  it  is 
Avith  the  man  Avho  produces  wheat,  corn,  oats,  cotton,  ]ive  stock — 
and  fattens  them  in  the  country — he  can  not  fix  the  price  of  that 
Avhich  he  sells,  and  tliercfore  he  must  stand  for  the  freight. 

ITow  nnicli  Avisdom.  then,  is  there  in  providing  or  undertaking 
to  provide  a  method  Avhereby  the  railroads.  a[)parent]y  undertaking 
to  act  fairly  and  pay  back  to  the  shipper  that  whi<'h  he  has  lost, 
can  ncA^et"  find  the  iujured  party?  He  Avill  not  be  found  in  75  per 
cent  of  the  cases.  There  may  be  25  per  cent  Avhere  you  could  fix 
it  that  a  certain  person  Avas  injured  by  paying  the  freight.  There- 
fore, I  say  of  tlie  least  consequence  in  this  matter  is  your  effort  to 
provide  tliat  the  railroads  Avill  make  a  recompense  to  Avhoever  is 
injured.  Take  a  mercliant  Avhose  business  has  been  destroyed.  Hoav 
can  you  pay  him  back  for  that?     Not  merely  the  rate  of  freight  on 


294       PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW 

what  he  might  have  shipped  I  These  things  exist  throughout  the 
entire  country.  You  maj  believe  it,  they  are  not  able  to  pay 
money  to  come  here  before  you;  they  can  not  come  here  and  pay 
hotel  bills  and  their  expenses;  they  can  only  send  their  representa- 
tives. If  you  desired  it  I  could  have  a  hundred  cattlemen  here 
from  all  over  the  AA'estern  country  Avho  would  like  to  be  heard. 
Mr.  Mackenzie  is  here  and  if  j^ou  wish  to  ask  him  any  questions, 
he  represents  one  of  the  largest  ranches  in  this  country,  and  he 
has  come  here  with  me  to  present  our  side  of  the  case.  If  you  want 
to  hear  him  he  is  here.  The  fact  that  they  do  not  appear  is  of  no 
significance,  except  to  show  that  they  are  not  able  to  appear  and 
that  they  have  to  depend  on  their  Congressmen  to  represent  them  in 
respect  to  these  matters. 

In  the  matters  which  I  have  presented  here  I  ha^-e  reviewed  the 
interstate-commerce  act  section  by  section  and  stated  what  each  pro- 
vides. I  have  undertaken  to  take  up  almost  every  subject  that,  in 
my  opinion,  should  be  considered,  and  I  Avill  ask  that  if  it  is  printed 
the  members  of  the  committee,  if  they  see  fit,  will  look  it  over,  and 
they  may  find  some  matters  of  interest  in  it. 

It  has  been  said  that  because  the  rate  per  ton  per  mile  has  gen- 
erally decreased,  therefore  there  has  been  a  tendency  downward 
in  rates.  Gentlemen,  that  is  not  so  in  my  country.  There  is  an 
exact  method  of  determining  whether  the  rates  have  declined  or  not. 
Go  to  the  files  of  the  tariffs  in  the  Interstate  Commerce  office  and 
see  if  rates  have  declined  on  live  stock,  if  they  have  declined  on  wheat, 
if  they  ha^e  declined  on  corn,  if  they  have  declined  on  coal,  if  they 
have  declined  on  lumber,  if  the}'  have  declined  on  hay.  Have  they 
declined  on  fruits  and  A'egetables?  Name  one  of  them,  gentlemen, 
on  Avhich  the  rates  of  freight  in  the  "Western  country  have  declined. 
Yet  how  silly  it  seems  for  men  to  come  here  and  undertake  to  show 
you  that  rates  have  declined  because  the  rate  per  ton  per  mile  has 
declined. 

That  is  a  perfect  fallacy.  Xo  man  undertakes  to  make  a  rate  on 
a  basis  of  a  rate  per  ton  per  mile.  The  aggregate  rates  per  ton 
per  mile  upon  an  aggregate  of  all  freight  is  a  mere  curiosity  in 
figures  and  of  no  practical  importance.  While  the  rate  per  ton 
per  mile  on  a  given  commodity  may  have  declined,  the  rate  per  ton 
per  mile  on  wheat,  the  rate  per  ton  per  mile  on  grain,  on  hogs,  and 
cattle,  and  especially  on  the  classes  throughout  this  SoutliAvestern 
country,  instead  of  having  declined,  have  increased  in  every  instance; 
it  has  increased  on  those  great  commodities  that  furnish  the  railroad 
companies  their  support  in  that  entire  country.  And  yet  I  have  no 
doubt  the  rate  per  ton  per  mile  for  the  aggregate  of  freight  shows 
a  decrease.  And  why?  Because  the  increase  in  the  amount  of 
freight  in  the  way  of  lime,  sand,  brick,  castings,  machinery,  stone, 
and  a  thousand  and  one  heavy  articles  that  take  a  low  rate  of 
•freight  and  a  heavy  car  loading  has  been  very  great,  and  therefore 
when  3'ou  ascertain  tlie  rate  per  ton  per  mile  by  dividing  the  total 
mile  tonnage  througli  the  total  receipts  you  can  see  what  an  enor- 
mous amount  this  low-rate  freight  will  be. 

I  have  had  made  out,  and  it  has  cost  me  SIO,  a  statement  showing 
what  the  comparative  tonnage  has  been  on  six  important  lines  in  the 
West  since  1898.  extending  down  to  the  present  time.  The  total  ton- 
nage has  increased  40  per  cent.     So  that  whatever  prosperity  the  rail- 
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roads  are  entitled  to  participate  in  should  be  limited  to  the  increase 
in  the  volume  of  traffic.  That  will  always  be  automatic,  and  when  a 
country  is  prosperous  the  shipments  A^ill  be  more  frequent,  and  when 
the  country  is  less  prosperous  the  shipments  will  be  less  frequent.  It 
Avill  be  automatic.  But  they  should  not  be  permitted  simply  from  the 
love  of  money  to  reach  down  into  the  pockets  of  the  people  and  levy 
a  rate  of  freight  whenever  they  please  and  where  they  please  and  take 
away  a  large  part  of  the  profits  which  the  producers  of  this  country 
are  justly  entitled  to. 

Xow,  another  thing.  Let  us  come  to  the  cost  of  supplies  and  ma- 
terial. There  have  been  a  lot  of  statements  made  and  published— 
statements  in  the  newspapers,  statements  before  this  committee — in 
regard  to  such  a  great  increase  in  the  cost  of  supplies,  material,  and 
labor.  In  trying  the  case  with  respect  to  advances  from  common- 
])oint  rates  from  St.  Louis,  it  being  the  basing  point,  and  therefore 
from  all  other  eastern  points  to  Texas,  we  took  occasion  to  take  exact 
testimony  upon  that  subject,  and  we  called  such  men  as  tlie  vice-presi- 
dent and  the  sui)erintendent  of  the  St.  Louis  Car  and  Foundry  Com- 
pany; Mr.  Nixson,  the  purchasing  agent  of  the  INIis'^ouri  Pacific  Rail- 
road ;  Mr.  Thompson,  engineer  of  the  Texas  railroad  commission,  and 
the  tie  and  timber  agent  of  the  ]\Iissonri  and  Pacific  line,  and  we  got 
exact  testimony  on  the  subject  instead  of  resting  it  on  the  proposition 
that  it  has  advanced  such  and  such  a  per  cent.  I  heard  one  railroad 
man  testify  that  lumber  had  advanced  TO  per  cent.  That  is  entirely 
a  mistake.'  He  did  not  know  a  thing  about  it.  He  simply  had  heard 
somebody  say  that.  The  largest,  heaviest  timbers  have  advanced,  but 
ordinary  luiiiber  has  advanced  very  little  at  the  mills  in  Texas  and 
Arkansas  and  Louisiana.  These  gentlemen  have  selected  the  lowest 
point  of  prices.  They  have  not  taken  an  average  for  twelve  or  fif- 
teen years.  They  have  selected  the  lowest  point.  Do  you  know^ 
whether  or  not  wages  are  higher  to-day  than  they  were  in  1892  ?  Do 
you  knoA\ ,  have  you  made  any  effort  to  ascertain,  Avhether  it  is  a  fact 
or  not  ? 

Every  railroad  company  files  its  annual  report,  in  which  is 
stated  the  number  of  days  ^vorked  and  the  amount  that  is  paid  to 
every  different  class  of  employee.  In  here  we  have  a  table,  in  the 
brief  that  I  am  submitting  as  a  part  of  my  statement  here,  that 
shows  a  table  of  the  rate  of  wages  that  is  paid  by  the  Missouri, 
Kansas  and  Texas  Company,  the  St.  Louis  Southwestern  Company, 
the  St.  Louis  and  San  Francisco  Company,  the  Missouri  Pacific 
Company,  the  Texas  and  Pacific  Company,  the  St.  Louis,  Iron 
Mountain  and  Southern  Company,  the  International  and  Great 
Northern  Company,  the  Atchison,  Topelva  and  Santa  Fe  Company, 
the  Gulf,  Colorado  and  Santa  Fe  Company,  the  Chicago,  Rock 
Island  and  Pacific  Company,  and  the  Chicago,  Rock  Island  and 
Texas  Company,  for  all  their  different  classes  of  employees,  for 
general  officers,  general  office  clerks,  station  agents,  other  station- 
men,  enginemen,  firemen,  conductors,  other  trainmen,  machinists, 
carpenters,  other  shopmen,  section  foremen,  other  trackmen,  switch- 
men, flagmen  and  watchmen,  and  telegraph  operators  and  dispatch- 
ers. You  can  see  by  this  table  the  exact  average  of  the  day's  work 
from  1892  down  to' the  present  day.  That  is  the  way  to  ascertain 
these  facts;  the  way  is  to  get  at  the  facts  and  not  take  general  state- 
ments for  them. 
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Now,  again,  copied  in  this  brief  is  the  testimony  of  such  men  as 
I  have  mentioned  with  respect  to  the  cost  of  supplies  and  materials, 
naming  the  articles,  naming  the  prices  and  what  they  cost  and  what 
articles  they  use,  and  you  can  see  what  the  truth  is  in  regard  to  that 
matter. 

Also,  we  show  in  these  tables  that  to-day  a  dollar  expended  for 
labor  pulls  more  tonnage,  earns  more  mone}^,  than  it  ever  did  in  the 
histor}^  of  railroad  operation  in  this  country.  A  dollar  expended  for 
coal  to-day  earns  more  money  and  draws  more  traflSc  than  ever 
before.  There  has  been  also  a  great  increase  in  the  density  of  traffic 
on  these  railroads,  and  we  have  a  table  showing  that.  So  that  the 
economies  introduced  by  reason  of  the  heavier  car  loading,  by  reason 
of  the  heavier  train  loading,  the  greater  density'  of  traffic  per  mile 
have  more  than  offset  all  of  the  expense  that  has  been  added  to  the 
railroads  by  reason  of  the  increase  in  the  cost  of  labor  and  material. 
This  is  all  plainly  demonstrated  by  this  brief  which  I  have  here, 
which  I  will  make  a  part  of  my  remarks,  and  these  facts  are  practi- 
cally undisputed.  I  have  heard  the  mistaken  statement  made  by 
gentlemen — gentlemen  who  are  no  doubt  honestly  mistaken,  and 
who  believe  what  they  have  said — that  the  cost  of  repairs  to  cars 
by  reason  of  the  safety  appliances  required  has  increased  wonder- 
fully. 

I  have  taken  occasion  to  have  made  out  a  statement  which  shows 
the  cost  per  mile  of  line  and  the  outside  cost  of  the  repairs  and  re- 
newal of  cars,  locomotives,  and  ever^^  other  item  (fifty-odd  items  in  all) 
of  expense  of  railroad  operation.  If  you  want  to  see  it  you  will 
have  it  here.  It  does  not  cost  as  much  to-day  by  considerable  per  ton 
per  mile  hauled  for  repairs  as  it  did  in  1893,  notwithstanding  the 
supposition  of  some  of  these  gentlemen  to  the  contrar}^  In  this  case 
we  took  evidence  in  respect  to  the  actual  valuation  of  these  railroads, 
and  talcing  their  earnings,  we  show  what  per  cent  they  have  earned 
upon  the  actual  value  of  the  property,  plus  the  additions  that  have 
been  made  since  they  were  valued.  There  are  a  great  number  of  mat- 
ters of  importance  embraced  in  tliis  that  if  the  committee  desires 
to  know  about,  or  if  the  committee  desires  some  of  the  material  facts 
with  respect  to  railroad  operation — the  cost  of  supplies  and  materials 
and  labor,  the  amount  of  stocks  and  bonds  per  mile  of  road,  and  the 
amount  of  earnings,  gross  and  net.  per  mile — you  will  be  able  to  find 
tlie  facts  set  forth  in  this  brief. 

Now,  another  thing:  That  the  combination  of  railroads  which  ad- 
vanced the  rate  to  Texas  did  not  stop  wjth  the  railroads.  I  olfer  a 
statement  from  Mr.  Ilaile,  the  traffic  manager  of  the  Missouri,  Kan- 
sas and  Texas  Eailroad,  that  they  could  not  advance  the  rates  unless 
the  steamship  lines  from  New  York  agreed  to  it.  Texas  is  far  more 
favorably  situated  for  interstate  rates  than  any  of  these  interior 
States  away  from  water  transportation.  But  they  went  to  New  York 
and  engaged  with  the  steamship  companies  to  advance  the  rate,  and 
they  did.  That  was  the  result,  and  it  was  all  put  into  effect  at  the 
same  time.  You.  who  have  not  investigated  it,  do  not  know  the 
extent  to  which  the  railway  companies  of  this  country,  in  their  de- 
sire to  make  money,  have  combined  for  the  purpose,  not  of  making 
rebates,  not  of  making  discriminations,  but  of  unreasonably  advanc- 
ing the  rates  to  the  people  of  this  country.  The  railroads  are  greatly 
interested   in   bavin o-  no   rebates.     The  railroads   are  interested   in 
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having  no  discriminations.  It  is  the  people  who  pay  the  freight,  the 
producer  and  the  consumer,  who  are  interested  in  havinji;  a  reasonable 
amount  only  to  pay. 

Much  has  been  said  in  regard  to  rebates.  The  newspapers  are  in 
favor  of  stopping  rebates.  For  whose  benefit?  For  the  benefit  of 
the  railroads.  It  will  save  them  millions  of  dollars.  Mind  you, 
I  do  not  believe  in  rebates.  T  think  ever^^body  ought  to  have  a 
square  deal  in  the  race  for  life.  But  unless  some  law  which  will  not 
only  prohibit  rebates  and  discriminations,  but  also  unreasonable 
rates,  is  enacted,  there  can  be  no  fair  deal  in  the  vnco  of  life  in  this 
country. 

AVhen  the  railroads  desired  to  raise  the  rates  on  grain  from  Kansas 
and  Nebraska.  Avhat  did  they  do?  They  made  an  advance  of  a  differ- 
ential in  the  proportioiuite  rate  between  the  Missouri  River  and  point^s 
in  these  Eastern  States  of  2  cents  per  hundred  pounds,  and  that  had 
the  effect  of  advancing  the  rate  2  cents  per  hunderd  ])ounds  on 
every  bushel  of  grain  raised  in  Kansas  and  Nebraska.  What  else 
did  they  do?  They  could  not  have  done  that  unless  they  had  raised 
the  rate  to  New  Orleans  and  Galveston  at  the  same  time,  which  they 
did.  This  Commission  instituted  an  investigation  into  that  at  once. 
Why?  Not  because  the  farmers  complained,  not  because  they  came 
forward  and  protested  agaiiist  it.  because  they  probably  did  not 
have  the  means  to  do  that,  and  perhaps  did  not  know  about  the 
course  to  pursue;  but  because  the  Commission  deemed  it  just  and 
right  that  such  an  increase  in  rates  should  be  investigated.  It  was 
an  increase  in  rates  to  a  higher  point  than  had  been  actually  charged 
in  a  great  nrunber  of  years.  It  simply  needs  a  careful,  painstaking 
investigation  into  the  actual  facts,  gentlemen,  to  convince  you  Avhat 
your  duty  is  and  how  it  ought  to  be  performed. 

I  have  seen  in  several  bills  the  statement — and  I  think  it  has  been 
put  in  honestly.  I  am  not  criticising  men,  I  am  talking  about  meas- 
ures: I  am  not  criticising  railroad  ofticials  either,  I  am  simply  talk- 
ing about  measures:  it  is  the  standard  that  they  fix  that  I  object  to — - 
that  the  interstate-commerce  court  may  pass  upon  the  reasonable- 
ness of  the  Commission's  orders.  I  have  no  doubt  that  the  gentlemen 
who  have  appeared  here  and  made  statements  in  regard  to  this  matter 
have  honestly  belieA'ed  that  what  they  advocate  is  wise,  and  I  say 
again  I  am  not  criticising  any  of  these  gentlemen  or  criticising  any 
of  these  railroad  officials;  if  F  were  in  their  place  I  woukl  do  what 
they  are  doing,  and  so  would  you.  But  is  that  right  for  the  public? 
They  are  looking  out  for  their  interests,  and  they  move  in  mysteri- 
ous ways  their  wonders  to  ])erform,  but  th(>y  generally  perform  the 
wonders.  As  I  have  said,  T  have  seen  in  some  of  the  bills  intro- 
duced here — I  have  no  doubt  it  is  put  in  m  perfect  honesty,  put  in 
with  the  belief  that  it  ought  to  be  in ;  but  I  warn  this  connnittee 
against  it — that  the  interstate-commerce  court  may  pass  upon  the 
reasonableness  of  the  Commission's  orders.  I  say  tliat  you  might 
as  well  not  enact  any  laws;  I  say  that  when  you  do  that  you  abso- 
lutely dest]-oy  the  eifectiveness  of  any  law:  because  if  the  court  is 
to  substitute  its  judgment  for  what  is  reasonable  and  the  Conunis- 
sion  shall  have  found  that  a  rate  is  loo  high  by  1  cent  a  huiuh-ed, 
may  not  the  court  arrive  at  a  different  conclusion  as  to  reasonableness 
and  thus  substitute  its  own  judgment  for  that  of  the  Conunission? 
Havinir  done  so.  what  wouhl  1)e  the  result?      The  comi.  under  the 
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laAA',  could  not  fix  a  rate  for  the  future.  It  will  be  destructive  of  the 
Commission's  power  and  yet  not  constructiA^e  of  anj'thing  in  lieu 
thereof. 

I  am  giving-  you  warning  about  that  because  I  fear  it  is  so.  I  know 
it  is  not  so  intended.  I  know  it  is  put  in  there  with  honest  intent  and 
the  belief  that  the  court  ought  to  pass  on  the  reasonableness  of  the 
Connnission's  findings.  It  will  never  do  to  do  it.  Let  the  court  pass 
on  the  lawfulness  of  the  Commission's  findings,  and  then  if  the  Com- 
mission shall  not  have  pursued  its  methods  according  to  the  law  creat- 
ing it  the  court  will  set  its  findings  aside.  If  it  has  taken  private 
property  without  due  process  of  law  it  will  set  its  findings  aside;  if 
it  has  required  the  performance  of  public  service  without  just  com- 
pensation it  will  set  its  findings  aside.  A^Hiy?  Because  those  things 
are  violative  of  the  Constitution.  But  if  you  substitute  the  judgment 
of  the  court  for  the  judgment  of  the  Commission  on  the  facts  joii  ab- 
soluteh'  destroy  the  effectiveness  of  the  legislative  body  fixing  a  rate 
for  the  ])eople. 

I  ask  careful  consideration  by  the  committee  of  that  and  I  believe 
you  will  honestly  give  it. 

I  say  another  thing:  That  every  inquiry  in  regard  to  a  rate  should 
be  prosecuted  by  the  Government.  Are  you  going  to  require  a  citizen 
to  undertake  the  herculean  task  of  filing  a  complaint  and  carrying  on 
the  prosecution  of  it?  In  the  first  place,  he  must  incur  the  enmity 
of  the  railroads  Avith  which  he  does  business  by  such  a  procedure. 
Thousands  of  people  can  nofr  afford  that;  they  can  not  undertake  the 
task  of  litigating  with  a  half-dozen  railroads;  they  liaA'e  not  the 
money  to  pay  laAvyers'  fees  or"  the  expenses.  Therefore  any  remedy 
Avhich  falls  short  of  putting  it  to  the  GoA^ernment  to  determine,  first, 
Avhether  the  complaint  is  justifiable.  Avhether  it  is  proba])ly  a  correct 
one.  and,  second,  if  it  is.  to  prosecute  that  complaint,  will  be  no  remedy 
at  all  to  the  people.     Mark  it;  that  is  the  Avay  it  Avill  turn  out. 

To-day  it  is  said  that  no  complaint  is  made  of  unreasonable  rates, 
and  there  are  very  fcAv.  ^Vhy?  Simply  because  no  man  feels  that 
his  interest  is  so  great  that  he  can  undertake  it.  l;'et  in  the  aggregate 
there  are  millions  of  men  Avho  feel  that  they  haA^e  cause  for  complaint. 
It  so  hapj)ens  that  Avith  the  cattlemen  they  are  organized  sufficiently 
to  undertake  it.  That  is  the  principal  case  of  challenging  the  reason- 
ableness of  rate  that  I  knoAv  of  in  the  whole  broad  territory  of  our 
soutliAvestern  country.  Coal  rates  Avere  talcen  uj)  by  a  coal  and  gas 
company  at  Denison,  and  the  Commission  held  that  those  rates  Avere 
unreasonable,  and  the  railroad  reduced  them.  The  butchers  of  New 
Orleans  said  that  it  Avas  wrong  that  the  Texas  and  Pacific  Railroad 
should  charge  $]5  more  for  10  cars  than  it  did  for  one  car  ($15  more 
per  car).  The  Commission  heard  that  case  and  decided  against  the 
road.  And  Mr.  Bird,  representing  the  Texas  and  Pacific  Railroad, 
as  I  suppose — it  is  simply  a  guess  on  my  part — said  that  that  Avas 
proper. 

Any  complaint  submitted  to  the  Commission  should  be  first  iuA^esti- 
gated  and,  determined  whether  or  not  it  is  a  proper  complaint, 
whether  it  is  reasonable,  and  if  the  Conunission  belieA^es  it  is,  then  let 
the  Commission  use  its  own  judgment  to  iuA^estigate  the  subject,  but 
at  Government  expense  and  not  at  the  expense  of  those  poor  shippers, 
who  can  not  afford  to  incur  the  costs  incident  to  carrying  the  matter 
on.     I  say  that  the  Commission  should  determine  the  facts.     It  is 
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perfectly  inconsistent  with  a  legislative  body — not  itself  determining 
the  facts  iijDon  which  it  acts,  and  therefore^  it  is  consistent  that  any 
court  shall  return  the  reasons  upon  which  they  base  it,  providing  they 
are  constitutional  and  do  not  take  private  property  without  just 
compensation. 

The  Chairman.   You  have  now  occupied  forty -five  minutes. 

Mr.  Cowan.  I  thank  you,  Mr.  Chairman  and  gentlemen,  for  your 
patience,  and  I  ask  that  I  may  file  this  brief  as  a  part  of  what  I  have 
said. 

The  Chairman.  I  wish  you  would  mark  those  parts  that  you  par- 
ticularly desire. 

Mr.  Cowan.  I  have  only  incorporated  in  this  brief  matters  that 
I  believe  are  of  considerable  importance  to  every  member  of  the 
committee. 

Mr.  Burke.  Have  you  the  tables  you  referred  to  in  your  brief? 

Mr.  Cowan.  Yes,  sir. 

The  Chairman.   Very  well,  you  may  file  that. 

Mr.  Cowan  filed  the  additional  argument. 

STATEMENT  OF  MR.  MURDO  MACKENZIE. 

Mr.  Chairman  and  gentlemen  of  the  committee:  I  represent  prob- 
ably 80  per  cent  of  the  cattle  growers  of  the  AVest.  I  am  not  able  to 
lay  the  matter  before  you  in  such  a  lucid  manner  as  Mr.  Cowan  has 
done,  but  in  a  few  sentences  I  am  able  to  explain  to  you  our  griev- 
ances. 

For  some  time  past  we  have  felt  that  the  railroads  have  been  dis- 
criminating against  the  section  of  the  country  from  where  I  come. 
Up  to  1898  we  paid  per  car  from  Texas  to  the  "Northwest  from  $55  to 
$65  per  car.  After  that  they  advanced  the  rate  from  $65  to  $70,  and 
to-da}^  we  are  paying  $100  a  car.  We  feel  this :  That  if  the  railroad 
companies  were  in  a  position  to  pay  their  expenses  at  $65  a  car  and 
make  a  little  profit — or  even  if  they  did  not  make  any  profit  at  that 
rate — that  the  difference  between  $65  a  car  and  $100  a  car  is  too 
much.  We  feel,  furthermore,  upon  investigation,  that  the  cost  to  the 
railroad  is  not  as  much  as  it  was  then.  It  is  not  as  much  for  this 
reason :  They  load  us  down  with  tonnage ;  they  do  not  give  us  the 
same  service.  They  had  in  vogue  what  they  call  the  tonnage  system. 
They  tell  us  now  that  they  have  done  away  with  that  system,  but  that 
is  not  a  fact. 

I  know  from  experience  that  tliey  have  not  done  away  with  it.  Up 
to  1807  I  could  go  to  a  railroad  comi)any  and  tell  them  that  1  would 
give  them  from  10  to  12  cars  on  a  train  and  they  would  give  me  a 
special  train.  But  noAV  the}'  will  not  move  my  freight  unless  they  get 
the. full  tonnage  of  a  train,  the  full  tonnage  that  the  engine  is  rated 
to  carry.  In  many  instances  they  overrate  their  engines,  so  that  they 
will  not  make  more  than  from  7  to  10  miles  an  hour.  I  have  had  ship- 
ments on  the  road — I  have  had  from  3.000  to  5.000  cattle  on  tlie  road 
and  I  have  got  a  service  of  from  7  to  10  miles  per  hour. 

Now,  gentlemen,  it  would  be  impossible  for  me  to  tell  you  or  ex- 
plain to  you  the  losses  we  entail  unless  yon  are  cattlemen.  In  fact, 
I  do  not  knoAv  about  it  myself;  I  am  like  Mr.  Bird— I  do  not  know  how 
these  tilings  are  arrived  at.  but  I  know'  the  loss  to  us  is  enormous. 
T\w  raih-oads  have  failed  to  give  us  service;  they  treat  us  as  they 
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please,  and  we  want  to  be  protected.  We  do  not  want  a^ou  gentlemen 
to  feel  that  we  came  here  asking  for  a  club  to  break  the  backs  of  the 
railroads.  We  want  protection.  We  want  to  feel  that  we  have  a 
board  of  arbitration  between  the  shipper  and  the  railroads.  We  want 
to  feel  that  if  we  are  paying  $100  a  car  the  Commission  will  tell 
us  that  that  is  an  unreasonable  rate.  If  the  Commission  would  tell 
us  that  that  is  a  reasonable  rate  we  bend  to  their  decision ;  we  are 
willing  to  pa}"  it. 

But  we  feel,  gentlemen,  that  it  is  not  a  reasonable  rate.  We  feel 
that  the  railroads  were  giving  us  a  rate  of  $65  from  the  Southwest  to 
the  Northwest,  and  to-da}^  they  are  charging  us  $100  per  car.  We 
feel,  furthermore,  that  the  railroads  at  one  time  charged  us  $65  a 
car  from  Texas  to  Kansas  City.  WHiat  do  they  charge  to-day  ?  They 
charge  us  34^  cents  on  a  minimum  of  22,000  pounds.  They  have 
changed  the  rate  from  the  carload  rate  to  the  cents  per  hundred. 
They  made  the  minimum  22,000  pounds,  making  us  believe  that  the}'' 
were  using  the  divisor  to  give  us  the  same  rate  as  Ave  had  before ;  but 
if  you  take  those  figures  you  will  find  that  in  every  instance  instead  of 
giving  the  rate  we  were  paying  before  we  are  paying  from  $10  to  $20 
more.  They  thought  they  could  make  the  cattlemen  believe  that  the?y 
were  getting  the  same  rate,  but  it  is  not  a  fact  that  we  are  getting  the 
same  rate.  Every  man  who  ships  cattle  from  the  Southwest  to  the 
markets  can  tell  you  that  he  is  paying  to-day  from  $18  to  $25  per  car 
more  than  he  did  in  1896  to  1898.  That,  together  w4th  the  service 
we  are  receiving,  is  more  than  we  can  stand,  and  if  this  condition 
of  affairs  will  continue  it  is  going  to  knock  us  out  of  the  business. 

Now,  gentlemen,  we  do  not  feel  that  that  should  be  the  case.  AVe 
feel  that  you  are  here  to  give  us  justice;  Ave  feel  that  you  are  here  to 
do  AAhat  is  right  by  us;  Ave  feel  that  that  is  your  intention,  and  all 
tliat  Ave  ask  of  you  is  to  giA'e  an  Interstate  Counnerce  Conunission  the 
poAver  to  do  this  one  thing:  That  they  shall  have  tlie  right  under  tlie 
law  lo  correct  auA'  inequalities  Avhich  exist. 

NoAA^,  I  can  point  out  a  case  to  you  Avhere  we  have  to  pay  for  tlie 
same  serA^ce  6-i  cents  per  hundred  more  than  our  neighbors  in  Colo- 
rado pay.  In  the  point  in  Texas  Avhere  I  Ka'c  I  am  550  miles  from 
market.  Las  Animas,  Colo.,  is  550  miles.  My  cattle  friend  from 
Colorado  has  to  pay  28 i  cents  per  Inmdred  and  I  have  to  pay  34^ 
cents  a  hundred.  We  can  shoAv  the  railroads,  I  think,  by  figures,  that 
it  does  not  cost  them  1  cent  more  to  carry  our  cattle  than  it  does  to 
carry  the  cattle  of  the  man  Avho  liA^es  in  Colorado.  Some  years  ago 
Ave  had  a  meeting  Avith  traffic  managers  in  St.  Louis.  Mr.  Cowan  has 
already  referred  to  that  meeting  in  his  statement  before  this  commit- 
tee. We  pointed  out  this  inequality  in  the  rates  at  that  meeting,  and 
Ave  asked  them  to  correct  it.  They  admitted  that  Ave  Avere  right,  but 
they  told  us  that  in  order  to  put  us  on  a  more  equal  footing  Avith  the 
men  in  Colorado  that  they  Avould  raise  the  Colorado  rate,  Avhich  they 
promptly  did. 

NoAv.  that  is  the  Avay  the  railroads  liaA^e,  gentlemen,  of  correcting 
rates.  They  Avere  perfectly  satisfied  with  the  rate  they  Avere  getting 
from  Colorado  until  Ave  complained.  When  Ave  made  a  complaint 
then  they  came  forward  and  said,  "'  We  Avill  equalize  the  rate  by  rais- 
ing the  other  man's  rate.''  Noav,  we  do  not  think  that  is  right;  we 
do  not  think  it  is  fair;   in  fact,  Ave  feel  that  it  is  A'ery  unfair,  and  we 
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ask  yon  gcnllciiuMi  liei'c  to  i)r('[)are  such  a  1)111.  and  report  it.  as  will 
give  lis  i)rote(;tioii  under  the  law — that  we  may  lia\e  a  p. lace  (o  go 
Avhere  we  know  we  will  get  justice. 

I  do  not  blame  the  railroad  men:  I  have  friends  among  them.  T 
think  that  probahly  I  would  do  as  they  do  if  I  were  in  their  position, 
and,  on  the  other  hand,  they  would  i)robably  feel  vwy  much  as  I  do 
if  they  were  in  my  place.  I  am  satisfied  when  you  look  this  matter 
over  and  consider  it  \'ery  fully  that  you  Avil!  see  that  the  cattlemen 
and  the  industries  in  the  Southwest  require  your  protection.  We 
come  to  you  hoping  that  we  will  get  it,  and  we  are  satisfied  that  bid'ore 
you  are  through  you  will  gi\-e  us  what  we  want.  I  thank'  you.  Mr. 
Chairman  and  gentlemen. 

The  CiiAiRMAX.  There  is  a  gentleman  Ih-re  from  the  New  Orleans 
Hoai'd  of  Trad(\  Mi'.  l'ol)inson.  and  we  will  now  be  glad  to  hear  him. 

STATEMENT  OF  MR.  C.  W.  ROBINSON,  REPRESENTING  THE  NEW 
ORLEANS  BOARD  OF  TRADE. 

Mr.  Ivoiuxsox.  ^Ir.  Chairman  and  gentlemen.  I  represent  before 
you  the  New  Orleans  Board  of  Trade.  I  am  an  untrained  speaker; 
in  fact,  I  think  in  twenty-five  years  this  is  only  about  the  third  time 
[  have  attempted  to  express  my  ideas  while  on  my  feet.  By  the  cour- 
tesy of  your  chairman  I  am  entitled  to  ten  or"  fifteen  minutes  to  lay 
before  you  some  thought  on  this  question. 

I  have  sat  here  day  after  day  and  listened  to  tlie  railroad  men.  and 
I  submit  that  they  have  fully  demonstrated  one  or  two  propositions. 
First,  they  have  demonstrated  that  they  are  in  favor  of  a  fair  regula- 
tion provided  they  are  allowed  to  say  what  is  fair. 

Our  contention  is  that  an  impartial  commission  shall  be  empowered 
to  say  what  is  a  fair  and  retisonable  rate. 

Second,  the}'  have  stated  ver}^  clearly  and  demonstrated,  I  think, 
that  they  do  not  know  and  can  not  tell  you  how  rates,  how  tariffs,  are 
made.  For  twenty-five  years,  directly  and  indirectly,  as  a  manufac- 
turer and  as  a  banker,  I  have  been  brought  into  contact  with  traffic 
managers,  with  rate  makers,  and  I  believe  that  1  know  how  they  make 
rates.  The  first  principle  on  which  they  base  rate  making  is  the 
Robin  Flood  principle  of  what  will  the  traffic  bear?  Illustrative  of 
this  principle  is  the  question  of  grain  rates  from  Chicago  to  the  At- 
lantic seaboard.  In  the  winter,  wdien  water  competition  has  ceased 
to  exist  because  of  the  closing  of  the  water  routes,  they  take  what  the 
traffic  will  bear.  In  summer  time,  w^hen  they  must  compete  with  the 
water  routes,  they  take  what  the  traffic  will  allow  them  to  take.  The 
manufacturers  of  yellow  pine  in  the  district  covered  by  the  Carolinas, 
(Jeoi-gia,  Mississippi.  r.,oiiisiana,  and  Arkansas  protested  against  a 
raise  in  lumber  rates  to  the  Central  West,  to  all  points  north  of  Iowa, 
to  all  points  in  the  Middle  and  Eastern  States,  to  all  points,  prac- 
tically, in  which  yellow-})ine  lumber  was  sold,  a  raise  of  $8  per  ton. 
At  a  hearing  held  in  Atlanta,  Mr.  Cidp,  traffic  manager  of  the  Southern 
Railroad,  Avas  on  the  stand.  lie  was  asked  to  explain  why  this  raise 
of  rates  on  lumber  Avas  made.  As  nearly  as  I  can  remember  his  exact 
iangtiage,  it  was  this:  The  railroad  companies,  desiring  to  share  in  the 
general  prosperity  of  the  country,  looked  around  to  see  who  could 
.stand  an  ad\'aiice  in  rates.     In  their  judgment — mark  you,  in  their 
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judgment — the  inannfacturers  of  lumber  in  the  Southern  States  were 
prosperous  and  could  stand  a  raise  in  rates.  Therefore  they  raised 
the  rates. 

I  heard  a  great  deal  about  injunctions.  I  wish  first,  in  passing, 
Mr.  Chairman,  to  say  that  after  listening  to  the  clamor  about  in- 
junctions we  endeavored  to  get  injunctions;  we  tried  two  judges  of 
the  United  States  court — one  in  Georgia  and  one  in  Mississippi — and 
they  both  refused  us  injunctions  on  the  ground  that  they  had  no 
jurisdiction.  Congress  in  its  wisdom,  gentlemen,  sought  to  protect 
the  producer  of  sugar  in  this  country.  They  put  a  duty  on  imported 
sugar.  The  railroad  traffic  managers,  in  their  wisdom,  to  an  extent 
nullified  this  action  of  Congress,  in  that  they  raised  the  classifica- 
tion of  domestic  sugars,  changing  it  from  the  fifth  to  sixth  class, 
thus  raising  the  rate  on  domestic  sugar  about  30  per  cent,  and  at  the 
same  time  they  gave  to  imported  sugar  the  lower  rate  of  freight. 
I  take  it  for  granted  that  you  are  all  familiar  Avith  that  case  and  what 
the  Supreme  Court  said  about  it. 

Another  proposition  that  the  railroad  people  have  demonstrated 
is  that  they  have  a  good  thing  and  they  do  not  want  to  be  inter- 
fered with.  I  can  best  illustrate  this  position  by  the  storj'  of  the 
cow.  Two  negroes  in  Mississippi  bought  a  cow  in  partnership. 
The  elderly  negro  led  the  cow  to  his  home  and  commenced  at  once 
industriously  to  milk  her.  This  process  went  on  for  a  Aveek  or  more, 
when  the  younger  negro  came  around  to  inquire  as  to  his  rights  in 
the  premises.  The  older  negro  grew  very  indignant.  He  said :  "  My 
having  possession  of  the  cow  for  all  this  time,  I  have  vested  rights, 
and  for  you  to  come  here  now  and  interfere  with  my  milking  would 
be  a  great  outrage  and  clearly  unconstitutional."  This  is  the  posi- 
tion the  railroad  people  take.  They  have  practically  admitted  to 
this  committee  that  rates  have  been  raised  in  a  good  many  instances; 
that  in  some  few  instances  they  have  been  reduced.  But  the  milk- 
ing still  goes  on,  and  the  manufacturers,  the  farmers,  all  over  the 
countrj^  are  feeding  the  cow,  while  these  people  are  doing  the  milk- 
ing. Now,  we  do  not  ask  that  the  process  be  reversed,  that  we  be 
allowed  to  do  the  milking,  but  we  ask  that  a  fair  division  be  allowed 
us,  and  by  a  tribunal  that  is  impartial. 

I  think  there  is  a  mistaken  idea,  as  Mr.  Cowan  has  said,  as  to  what 
the  people  want,  as  to  what  thej^  are  clamoring  for.  All  this  talk 
about  the  stopping  of  rebates  is  all  true.  We  want  them  stopped. 
The  railroads  want  them  stopped.  Everybody  wants  them  stopped. 
But  we  do  claim  and  we  do  believe,  and  we  are  sincere  about  it,  that 
the  railroads  are  getting  an  unjust  share  for  transporting  our  manu- 
factured products  and  our  agricultural  products.  Since  I  have  been 
here  I  have  heard  AA'ith  a  great  deal  of  surprise  from  the  traffic 
managers  that  rates  have  been  reduced.  Well,  people  generally  do 
not  understand  it  that  Avay.  If  you  go  to  the  manufacturer  of  lum- 
ber in  the  Southern  States  and  tell  him  that  his  rate  has  been  reduced, 
when  he  knows  that  every  day  he  is  paying  $8  more  per  ton  than  he 
did  six  years  ago,  you  would  have  a  very  hard  time  to  convince  him 
that  rates  have  been  lowered.  You  would  have  a  difficult  time  in 
making  him  see  that. 

You  have  heard  a  great  deal,  too,  gentlemen,  about  the  vast  number 
of  people  who  are  dependent  on  the  prosperity  of  the  railroads.  It 
is  true  a  vast  number  of  people  are  dependent  on  the  prosperity  of 
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the  railroads;  but  mc  have  about  90,000,000  population  in  our 
country  now.  and  I  dare  say  that  no  more  than  one-fifth  of  them  are 
dependent  either  directly  or  indirectly  on  the  prosperity  of  the  rail- 
roads for  their  livelihood  and  their  own  prosperity.  Now,  is  it 
your  duty  to  legislate  for  that  one-fifth  or  for  the  four-fifths?  Ts 
it  not  your  duty  to  so  legislate  that  the  greatest  good  will  come  to 
the  greatest  number? 

It  is  true  that  incidentally  every  citizen  of  the  United  States  is 
interested  in  the  prosperity  of  the  railroads.  It  is  equally  true  that 
every  citizen  of  the  United  States  is  interested  in  the  prosperity  of 
the  agriculturists,  in  the  prosperity  of  the  manufacturers,  and  only 
in  that  limited  sense  are  the  four-fifths  interested  in  the  prosperity 
of  the  railroads  of  the  country. 

Gentlemen,  in  conclusion,  justice  to  the  transportation  companies 
demands  such  rates  as  will  enable  them  to  earn  fair  and  proper 
returns  on  their  actual  investment,  laid  so  as  not  to  destroy  natural 
advantages.  No  true  American  would  deprive  them  of  such  rates. 
Let  it  be  rememl^ered,  however,  that  the  managers  of  transportation 
are  human  and  are  greedy,  like  other  humans,  and  unless  some  power 
be  interposed  to  change  and  regulate  their  natural  greed,  oppressive 
and  discriminating  and  exorbitant  rates  are  a  necessity. 

Gentlemen,  I  thank  you  for  your  attention. 

jNIr.  Bacon.  Have  you  not  misstated  your  figures  in  one  respect? 
You  said  $8  a  ton,  and  I  think  you  meant  $0.80  a  ton  in  one  place 
in  your  statement. 

Mr.  RoBixsox.  Yes.  sir;   you  are  correct. 

(Thereupon,  at  12  o'clock,  the  committee  went  into  executive 
session.) 


STATEMENT  OF  S.  H.  COWAN,  REPRESENTING  THE  CATTLE 
RAISERS'  ASSOCIATION  OF  TEXAS  AND  OTHER  WESTERN 
CATTLE  ASSOCIATIONS. 

To  the  Chairman  and  Memhers  of  the  Interstate  Commerce  Commit- 
tee of  the  House  of  Representatives^  Fifty-eighth  Congress. 
Gentlemen:  I  was  employed  by  the  cattle  interests  to  come  here 
to  Washington  to  place  before  you  such  facts  as  will  be  important 
and  sustain  the  position  of  the  cattle  interests  of  the  entire  West — 
namely,  that  a  reasonable,  speedy,  adequate,  and  inexpensive  remedy 
be  provided  for  the  regulation  of  rates  of  freight  on  interstate  trans- 
portation of  live  stock  as  between  points  in  the  Western  States  and 
the  respective  markets. 

I  have  had  several  years'  experience  and  practice  in  various  Avays 
Avith  respect  to  the  matter  of  rates  in  interstate  transportation  of  live 
stock,  and  have  represented  the  Texas  Cattle  Raisers'  Association  and 
the  Cattle  Growers'  Interstate  Executive  Committee  in  the  matter, 
carrying  on  for  them  a  prosecution  before  the  Interstate  Commerce 
Commission,  involving  the  reasonableness  of  advances  which  have 
been  made  in  the  southwestern  rates  and  the  terminal  charge  of  $2 
per  car  on  all  carloads  of  live  stock  delivered  at  Chicago,  in  the 
course  of  which  investigation  it  has  been  my  province  to  ascertain 
something  with  respect  to  the  matter  of  rates  and  the  manner  in 
which  thej'^  are  made,  and  railroad  service. 
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Preliminary  to  what  I  shall  say  I  pause  to  remark  that  hundreds 
of  them  could  be  brought  here  to  present  their  claims  before  you  did 
they  deem  it  advisable  or  desirable.  Other  shippers  in  many  in- 
stances are  not  as  well  organized,  and  I  beg  of  this  committee  not  to 
consider  the  fact  that  because  shippers  are  not  here  to  appear  before 
it  in  any  great  number  it  indicates  that  they  do  not  desire  action  on 
the  part  of  Congress.  They  have  not  the  means  nor  the  facilities 
to  come  themselves  or  be  rejDresented  by  counsel.  They  place  their 
confidence  in  their  Congressmen,  and  they  feel  themselves  as  much 
unequal  to  the  task  of  making  an  equal  fight  Avith  the  railroads  be- 
fore this  committee  as  they  do  in  the  courts. 

ADVANCES    IN    RATES. 

It  is  a  fact  that  the  rates  from  most  points  in  Texas  have  been 
advanced  since  1898  an  average  of  $17.50  to  $20  per  car,  and  they 
are  to-day  higher  than  they  have  been  at  any  time  since  rates  w^ere 
filed  with  the  Interstate  Commerce  Commission.  It  is  also  a  fact 
that  during  the  time  these  rates  have  been  advanced  the  quality  and 
value  of  the  service  has  been  deteriorated.  It  takes  a  longer  time  to 
reach  the  markets  or*any  other  destination,  with  a  consequent  mate- 
rial loss  to  the  shipper,  and  this  has  occasioned  general  complaint. 
These  advances  have  likew^ise  applied  to  the  Indian  Territory,  Okla- 
homa, New  Mexico,  Arizona,  and  from  most  points  in  eastern  Colo- 
rado, western  Nebraska,  and  western  Kansas,  parts  of  W,yoming  and 
South  Dakota,  though  the  advances  in  the  rates  have  not  been  as 
great  from  all  points  in  such  States  as  in  the  State  of  Texas. 

I  believe  that  it  is  safe  to  say  that  the  rates  of  freight  based  on  the 
present  tonnage  cost  the  live-stock  shippers  of  the  States  named 
$3,000,000  per  annimi  more  to-day  than  would  the  rates  of  freight  in 
effect  in  the  year  1898  and  the  average  raters  collected  for  the  period 
of  ten  years  next  preceding  1898. 

Not  only  have  the  live-stock  rates  been  advanced,  but  in  March, 
1903.  an  advance  of  from  7  to  20  per  cent  Avas  made  on  practically 
all  class  goods  and  commodities,  wath  a  few  exceptions,  from  points 
on  the  Mississippi  River  and  east  thereof  to  the  State  of  Texas. 
Space  forbids  a  tabulation  of  the  various  rates,  but  you  are  referred 
to  the  files  of  tariffs  with  the  Interstate  Commerce  Commission  to 
prove  the  facts  stated.     They  are  not  denied. 

COMBINATION    OF   RAILW^^YS. 

I  assert  it  to  be  a  fact  that  it  is  proven  by  the  testimony  of  the  traf- 
fic managers  of  the  southwestern  lines  that  these  advances  were  made 
by  a  combination  of  the  carriers  through  their  respective  traffic  mana- 
gers or  freight  agents  having  charge  of  the  matter  of  advancing  rates. 
No  such  advances  could  have  been  made  without  an  agreement  or  that 
which  is  equivalent  to  an  agreement,  and  while  the  traffic  agents 
denied  that  they  had  come  to  anj  agreement  they  admitted  that  they 
conferred  together  and  all  pursued  the  same  object  by  the  same  means, 
each  performing  the  ver}'  part  of  the  transaction  which  all  the  others 
expected  they  would,  and  published  and  put  into  effect  and  main- 
tained these  advanced  rates  bv  reason  of  that  combination.     This 
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applies  to  the  rates  on  live  stock  as  well  as  to  the  other  rates  named. 
Lumber  and  grain  rates  have  been  advanced  by  the  same  method. 
Such  reductions  as  have  l:)een  made  have  been  brought  about  by  the 
motive  of  making  money,  and  not  by  a  disposition  on  the  part  of  the 
carriers  to  make  a  lower  rate,  and  on  that  ground  they  have  put  in 
lower  rates  in  order  to  move  traffic  wlicn  otlierwise  it  would  not  have 
moved. 

In  proof  of  the  fact  that  the  rates  are  higiier  in  the  Southwest  than 
for  many  years,  and  that  the  same  has  been  effected  by  a  combination 
of  the  railroads  themselves  and  the  steamship  companies  carrying 
freight  from  New  York  to  Galveston,  I  attach  hereto,  as  Exhibit  No. 
1,  the  testimony  of  Mr.  Haile,  traffic  manager  of  the  Missouri.  Kansas 
and  Texas  Eailway  Company,  taken  before  the  Interstate  Commerce 
Oommission. 

IXCREA8E    IX    VOLUME    OF    TRAFFIC. 


In  the  same  period  in  which  these  advances  in  rates  have  been 
made  the  total  tonnage  as  well  as  the  passenger  traffic  on  the  south- 
western lines  has  increased  an  average  of  10  per  cent.  As  an  exam- 
ple, herewith  find  appended  a  table  showing  the  advances  of  certain 
representative  lines  selected  at  random.  An  examination  of  the 
annual  reports  of  other  lines  will  show  the  same  tiling. 

Table  shoicing  the  number  of  tons  of  freight  handled  and  the  number  of  tons 
carried  I  mile  per  mile  of  road  for  years  ending  June  30,  1898  and  1904. 


Total  tonnage. 
Road. 

Increase. 

Tons     carried     1 
mile  per  mile  of 
line. 

1898. 

1904. 

1898. 

1904.1 

1 
Texas  and  Pacifir 2.470.765 

3.631,316 
7,719,627 
5,2(W,103 
9.  .513. 801 
21.267.370 
6, 645. 698 

Percent. 
40 

381 . 447 

4111.9:.- 

St .  Lonis.  Iron  Mountain  and  Southern 4, 596, 071 

3Iissouri,  Kansas  and  Texas 3,. 568. 825 

69  !    639.542        8S-l,:;ti^ 
46  1    473,691         42ii.  4:!1 

Atchison.  Topeka  and  Santa  Fe 6. 889. 657 

40       4m.  664  1       .589. -^16 

Chicago.  Milwaukee  and  St.  Paul 14,230.742 

Union  Pacific _ 4,518,923 

.50 
41 

423,413 

718,881 

.561. 676 
835,727 

Note. — Union  Pacific  tonnage  for  1898  was  greater  than  any  year  up  to  1904.    For  example, 
1899  tonnage  per  mile  of  line  was  575,325. 

A  large  amount  of  this  increased  tonnage  has  been  from  heavy 
articles  like  cement,  lime,  brick,  castings  and  machinery,  lumber, 
coal,  stone,  ores,  and  the  like,  all  of  which  classes  of  freight  take  a 
lower  rate  per  ton  per  mile  than,  most  of  the  agricultural  products, 
manufactured  articles,  and  merchandise.  The  result  is  that  the  rate 
per  ton  per  mile  may  show  a  decrease,  and  yet  every  rate  in  the 
schedule  may,  in  fact,  have  been  advanced.  Let  no  one  be  misled 
by  paying  any  attention  to  the  rate  per  ton  per  mile  as  applied  to 
all  traffic  as  a  Avhole.  I  state  it  as  a  fact  that  the  rate  per  ton  per 
mile  has  advanced  on  live  stock  throughout  the  Southwest ;  that  it 
has  advanced  on  merchandise  coming  into  Texas,  if  you  apply  the 
equation  to  each  particular  commodity,  though,  by  reason  of  the 
extraordinary  amount  of  lo^^'-class  freight,  if  you  average  all  com- 
modities it  may  show  a  reduction,  but  it  is  entirely  unimportant. 
The  railroad  which  handles  1,000.000  tons  of  coal  may  handle  100,000 

I  c  I.— or> -JO 
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tons  of  iiierchaiidise,  and  an  advance  of  10  per  cent  advances  the 
tonnage  110.000  tons,  but  the  low-class  tonnage  advance  is  really 
ten  times  as  great  as  the  other,  tliongh  tlie  })ercentage  of  the  advance 
is  the  same. 

PARTICIPATING    IN    GENERAL    PROSPKRITY. 

The  raih'oads  have  claimed  the  right  to  participate  i]i  the  general 
prosperity  of  the  conntry.  This  they  haA^e  done  by  the  advance  in 
the  volume  of  traffic,  and  should  not  be  permitted  to  do  by  simply 
levying  a  tax  upon  the  public  at  their  will,  which  they  may  do  so 
long  as  they^  are  in  combination  together.  The  southwestern  lines, 
operating  in  the  country  where  my  clients  do  business,  are  in  com- 
bination with  respect  to  the  matter  of  rates,  and  competition  in  rates 
has  been  eliminated.  For  example,  in  December,  1898,  the  same 
rate  of  freight  existed  precisely  on  every  line  of  road  which  com- 
peted for  the  same  business  from  the  same  points  of  origin  to  the 
same  points  of  destination.  The  southwestern  lines  at  that  time 
advanced  the  rates  on  live  stock  in  exactly  the  same  manner,  pub- 
lishing their  rates  and  putting  them  in  effect  on  exactly  the  same  day. 
The  same  thing  was  repeated  in  eTanuary.  1900,  and  again  in  March, 
1903,  and  they  all  testify  that  the  rates  are  still  too  low,  and  the 
obstacle  to  advancing  them  still  further  lies  in  the  fact  that  some 
one  of  them  will  not  consent  to  it.  Space  forbids  a  recital  of  the 
testimony  on  the  subject. 

UNREASONABLENESS  OF  RATES. 

It  has  been  asserted  by  the  railroads  at  hearings  that  the  most  ma- 
teii-.il  matter  is  the  relative  adjustment  of  rates  and  the  prevention 
of  discrimination  and  preferences  by  rebates  oi'  otherwise.  To  the 
i-ailroads  these  are  by  far  the  most  material.  As  applied  between 
conmianities  of  merchants  situated  in  different  cities  it  may  be  the 
most  material  question.  Merchants  are  not  so  much  concerned  in 
what  the  rate  is  as  in  the  relative  adjustment  of  it.  But  when  you 
come  to  consider  that  great  body  of  the  people,  the  producers  and  the 
consumers,  the  most  material  question  to  them  is  how  much  they  shall 
pay.  The  manufacturer  adds  the  freight  to  the  price  of  his  goods. 
The  wholesaler  or  commission  merchant  adds  the  freight  to  the  price 
at  which  he  sells  to  the,  shipper  or  the  retailer.  The  retailer  advances 
his  invoice  by  the  amount  of  the  freight,  and  at  last  the  consumer 
pays  it.  But  the  great  body  of  farmers  who  are  producers  in  this 
country,  who  can  not  add  the  freight  to  the  price  of  what  they  sell 
because  they  can  not  dictate  the  price,  must  always  stand  the  freight. 
So,  therefore,  to  them  the  most  important  question  is  that  of  the  un- 
reasonableness or  reasonableness  of  the  rate. 

Since  the  railroads  make  a  profit,  as  they  have  by  the  prevention 
of  rebates  and  the  elimination  of  competition,  that  profit  can  only  be 
gained  through  the  amount  of  the  freight  charged  for  transportation. 
It  has  been  proven  in  the  case  of  the  Texas  Cattle  Raisers'  Associ^ition 
against  the  southwestern  lines,  involving  the  reasonableness  of  the 
advances  in  live  stock  rates  above  mentioned,  that  during  the  period 
of  time  when  the  rates  were  adjusted  upon  a  reasonable  and  satis- 
factory basis,  previous  to  these  advances,  for  years  the  southwestern 
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lines  customavily  paid  rebates  to  get  the  business.  It  was  deemed 
siiiRcientlr  profitable  in  that  competition  with  each  other  to  purchase 
it.  \Vho  got  the  benefit  of  that?  Undoubtedly  the  shippers.  Who 
received  the  benefit  by  the  stopping  of  rebates?  Undoubtedly  the 
railroads.  Is  it  any  wonder,  then,  that  they,  with  one  accord,  desired 
to  prevent  rebates? 

With  rebates  eliminated  and  with  published  rates  maintained  as 
they  are,  and  should  be,  competition  is,  as  it  must  be,  eliminated, 
whatever  the  theory  of  the  law  was  with  respect  thereto.  The  fac- 
tors which  the  Supreme  Court  of  the  United  States  held  to  be  those 
on  which  the  reasonableness  of  a  rate  must  be  determined  and  which 
must  be  considered  by  the  Commission  or  any  other  tribunal  deciding 
the  fact  of  reasonableness  are : 

First.  '"  That  the  circumstances  and  conditions  which  reasonable 
men  would  regard  as  atfecting  the  welfare  of  the  carrying  companies 
and  of  producers  and  shippers  and  of  consumers  should  be  considered 
by  the  tribunal  appointed  to  carry  into  effect  and  enforce  the  provis- 
ions of  the  act."  (T.  &  P.  Ey.  Co.  v.  I.  C.  C,  162  U.  S.,  197.)  And 
in  the  Nebraska  rate  case  the  Supreme  Court  said : 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  must  be  the  fair  value  of  the  property 
being  used  by  it  for  the  convenience  of  the  public,  and  in  order  to  ascertain  that 
value  the  amount  and  market  value  of  its  stocks  and  bonds,  the  present  as  com- 
pared with  the  original  cost  of  construction,  the  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  exi)enses  are  all  mutters  for  consideration  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in  estimating  the  value  of  the  propery. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which 
it  employs  for  the  public  convenience.  On  the  other  hand,  what  the  public  is 
entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth. 

And  again : 

It  can  not.  therefore,  be  admitted  that  a  railroad  corporation,  maintaining  a 
highway  under  authority  of  the  State,  may  fix  its  rates  with  a  view  solely  to  its 
own  interest  and  ignore  the  rights  of  the  public ;  but  the  rights  of  the  public 
would  be  ignored  if  the  rates  for  the  transportation  of  persons  or  property 
used  for  the  public  or  the  fair  value  of  services  rendered,  but  in  order  simply 
that  the  corporation  may  meet  operating  expenses,  pay  interest  on  its  obliga- 
tions, and  declare  a  dividend  to  stockholders. 

If  a  railroad  corporation  had  bonded  its  property  to  an  amoimt  which  far 
exceeds  its  fair  value,  or  if  its  capitalization  is  largely  fictitious,  it  may  not  im- 
pose upon  the  public  the  burden  of  such  increased  rates  as  may  be  required  for 
the  purpose  of  idealizing  profits  upon  such  excessive  valuation  or  fictitious  capi- 
talization ;  and  the  apparent  value  of  the  propertj^  and  franchises  used  by  the 
corporation,  as  represented  by  its  stocks,  bonds,  and  obligations,  is  not  alone  to 
be  considered  when  determining  the  rates  that  may  reasonably  be  charged. 

And  in  the  case  first  cited  the  Supreme  Court  has  firmly  estab- 
lished it  that  the  question  of  reasonableness  is  one  of  fact.  In  the 
nature  of  things  it  could  not  be  otherwise.  Hence,  the  province  of 
the  court  should  not  extend  to  any  question  of  reasonableness,  as  that 
would  destroy  the  act. 

RAILROAD   COMPANIES   DO   NOT   UNDERTAKE   TO    MAKE   REASONABLE   RATES. 

I  State  it  as  a  fact,  denionstrable  by  the  evidence  of  every  traffic 
officer  who  has  been  examined  by  the  Interstate  Commerce  Commis- 
sion, that  there  is  no  basis  for  rate  making.     No  better  proof  could 
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be  made  than  is  found  in  the  files  of  the  tariffs  showing  the  actual 
rates  which  have  been  in  existence  on  various  lines  of  railroad,  as 
they  have  fluctuated  up  and  down,  which  fluctuations  and  compari- 
sons of  rates  on  various  lines  on  various  commodities  conclusively 
prove  tlie  want  of  any  standard. 

I  therefore  assert  that  railroads  have  no  basis,  theory,  or  practice 
to  fix  reasonable  rates;  they  accept  what  they  must  and  take  all  they 
can  consistently  with  the  effort  of  making  the  most  money  in  the  long- 
run. 

As  proof  of  this  fact  I  attach  hereto,  as  Exhibit  No.  2,  the  testi- 
mony of  traffic  officials  of  several  of  the  southwestern  lines,  whosi; 
names  will  be  foiuia  in  connection  with  the  exhibit. 

.  COST   OF    SERVICE    UNKNOWN    QUANTIITT. 

Undoubtedly  one  of  the  most, material  elements  with  respect  to  th.> 
reasonableness  of  rates  charged  for  railway  transportation  is  the 
cost  of  performing  the  service.  Anyone  is  entitled  to  ask  the  rail- 
road company  to  perform  the  service,  but  no  one  is  entitled  to  ask  it 
to  perform  the  service  without  profit.  But  if  the  railroad  company 
performing  the  service  can  not  tell  you  what  it  costs  to  perform  tin; 
service,  upon  Avhat  ground  can  it  be  contended  that  it  has  a  superior 
knowledge  in  determining  what  the  charge  should  be?  I  assert  it  to 
be  a  fact  that  when  questioned  upon  that  subject  all  of  the  traffic 
men  of  the  country  admit,  as  Mr.  Bird,  vice-president  of  the  Gould 
lines  admitted  before  this  committee,  that  the}^  can  not  tell  the  cost 
of  the  service  of  transporting  a  given  commodity  or  a  given  train- 
load  of  commodities  between  any  two  points.  In  proof  of  this  fact 
I  refer  you  to  P]xhiJ)it  No.  2,  wherein  you  will  observe  that  the  traffic 
representatives  of  the  various  southwestern  lines  have  frankly  so 
testified. 

Furthermore,  it  is  fully  shown  in  their  testimony  that  none  of  them 
consider  any  of  the  elements  which  the  Supreme  Court  has  stated 
constitute  the  standard  of  reasonableness. 

The  inquiry  naturally  ^\ould  be,  How  is  the  question  of  reasonable- 
ness to  be  determined  by  anybody,  Avhether  a  Connnissioner  or  a  traffic 
man?  The  answer  is  that  the  present  rate  adjustment  of  the  country, 
or  up  to  the  time  when  the  companies  entered  into  combination- 
among  themselves  to  fix  rates  bj'  agreement  or  conference,  that  it  is 
a  matter  of  evolution.  Every  imaginable  circumstance  stirrounding 
the  building  and  the  operation  of  railroads,  the  construction  and  put- 
ting into  operation  of  ne"v\^  lines,  competition  between  each  other,  be- 
tween markets,  the  economies  in  transporting  freight,  the  volume  of 
traffic,  the  return  movement  of  empty  cars,  the  direction  of  the 
volume  of  traffic,  the  net  result  upon  the  naIioIc  is  shown  by  experience. 
have  all  had  a  marked  influence.  Imagination  can  not  conceiA^e  of  the 
innumerable  facts  and  things  that  haA-e  brought  about  v\'hat  is. 
Therefore,  it  is  by  comparison  that  we  are  enabled  to  knoAv  to-day 
Avhat  is  a  reasonable  rate,  and  this  proposition  Avill  not  be  disputed. 
If  so,  I  would  refer  you  to  an  abunclauce  of  testimony  of  raihvay  meu 
on  that  subject.  For  example,  Mr.  James  Hagerman,  of  St.  Louis, 
general  counsel  for  the  ]Missouri.  Kansas  and  Texas  Kailway  Com- 
pany, in  a  brief  filed  before  the  Interstate  Conniierce  Commission  in 
catise  677,  invoh'ing  the  class  and  commodity  rates  from  St.  Louis  to 
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Texas  common  points,  after  revieAving  the  authorities,  makes  the 
following  statement  with  respect  to  the  standard  of  reasonableness 
of  rates : 

Therefore,  when  nites  are  shown  to  be  those  resulting  from  the  force  of  com- 
petition and  not  in  excess  of  the  rates  charged  for  the  same  service  by  other 
carriers  similai-ly  situated,  the  rates  are  not  only  prima  facie  reasonable,  but 
are  conclusively  reasonable,  as  no  other  standard  is  or  can  be  used  for  deter- 
mining that  question. 

This  is  ftilly  borne  out  by  the  expression  of  the  Supreme  Court  in 
the  case  of  U.  S.  v.  Trans-Missom^i  Freight  Association  (166  U.  S., 
332),  where  the  Supreme  Court  has  said  with  respect  to  the  question 
of  reasonableness: 

What  is  the  proper  standard  by  which  to  judge  the  fact  of  reasonable  rates? 
Must  the  rate  be.  so  high  as  to  enable  the  return  of  the  wdiole  business  done  to 
amount  to  a  sum  sufficient  to  allow  the  shareholder  a  fair  and  reasonable 
profit?  If  so,  what  is  a  fair  and  reasonable  profit?  That  depends  sometimes 
upon  the  risk  incurred,  and  the  rate  itself  differs  in  different  localities.  Which 
is  the  one  to  which  reference  is  to  be  made  as  a  standard?  Or  is  the  reasonable- 
ness of  the  profit  to  be  limited  to  a  fair  return  upon  the  capital  that  would  have 
been  suflScient  to  build  and  equip  the  road,  if  honestly  expended?  Or  is  still 
another  standard  to  be  created,  and  the  reasonableness  of  the  charge  tried  by 
the  cost  of  the  carriage  of  the  article  and  a  reasonable  profit  allowed  on  that? 
And  in  such  case  would  contribution  to  the  sinlcing  fund  to  make  repairs  upon 
the  roadbed  and  renewal  of  cars,  etc.,  be  assumed  as  a  proper  item?  Or  is 
the  reasonableness  of  the  charge  to  be  tested  by  the  reasonableness  of  the 
charges  for  the  transportation  of  the  same  kind  of  property  by  other  roads 
similarly  situated?  If  the  latter,  a  combination  between  the  roads  would,  of 
course,  furnish  no  means  for  answering  the  question.  It  is  quite  apparent, 
therefore,  that  it  is  exceedingly  difficult  to  formulate  even  the  terms  of  the  rule 
itself,  which  should  govern  in  the  matter  of  determining  what  would  be  reason- 
able rates  for  transportation.  While  even  after  the  standard  should  be  deter- 
mined there  is  such  an  infinite  variety  of  facts  entering  into  the  question  of 
what  is  a  reasonable  rate,  no  matter  w^hat  standard  is  adopted,  that  any  indi- 
vidual shipper  would  in  most  cases  be  apt  to  abandon  the  effort  to  show  the 
unreasonable  character  of  a  charge  sooner  than  hazard  the  great  expense  in  time 
and  money  necessary  to  prove  the  fact,  and  at  the  same  time  incur  the  ill  will  of 
the  road  itself  in  all  his  future  dealings  with  it.  To  say,  therefore  that  the 
act  excludes  agreements  which  are  not  unreasonable  restraint  of  trade  and 
which  tend  simply  to  keep  up  reasonable  rates  for  transportation  is  substan- 
tially to  leave  the  question  of  reasonableness  to  the  companies  themselves. 

It  is  perfectly  idle  to  talk  about  rates  being  reasonable  or  imreason- 
able  per  se.  There  is  no  sucli  thing,  because  it  must  always  be  rela- 
tive— because  it  must  be  determined  by  comparison. 

I  ask  you.  therefore,  what  factor  or  element  in  the  equation  of 
determining  what  is  a  reasonable  rate  may  not  as  well  be  ascertained 
by  a  competent  conmiission  on  investigation  as  by  a  traffic  man  him- 
self. The  Commission  is  an  impartial  ti-ibunal ;  the  traffic  man  is 
jnaking  rates  to  make  money. 

.VDVAXCKS    IX    TJIE    COST    OF    SlIIM'LIES,    INfATERJ.M.,    AXl)    EAI'.OK    OFFSET    BY 

INCREASED  TOXXAGE. 

It  is  staled  that  advances  in  i-ates  are  not  unreasonable  because 
they  are  justified  by  the  increased  cost  of  operation  diK!  to  increase  in 
the  price  of  labor,  supplies,  and  material,  to  which  I  reply  that  such 
advance  in  these  prices  has  more  than  been  ofl'set  by  the  increased  vol- 
ume of  traffic  and  by  the  economies  introduced  in  handling  it. 

As  the  country  settles,  as  towns,  cities,  and  villages  grow^  up,  as 
the  population  increases,  as  the  A'oliune  of  commerce  increases  to  the 
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consequent  increase  in  tonnage  of  raiJrOcicl  freight  and  increase  ii^ 
passenger  travel,  shall  the  result  be  that,  notwithstanding  these  facts, 
the  tax  which  the  public-service  corporatioiis  levy  agairist  those  over 
whom  tiiey  have  the  power  of  monopoly  become  greater?  "With 
more  railroads  and  better  facilities  for  transportation  shall  the'jjrices 
of  it  increase  to  the  public?  If  so.  then  every  additional  raih'oad 
that  is  built  in  every  comminiity,  which  divides  the  tonnage  and 
reduces  the  earnings  of  the  existing  lines,  furnishes  a  basis  for 
increased  rates. 

In  order  to  furnish  this  connnittee  with  the  data  necessary  to 
prove  the  facts  I  state  I  file  herewith,  as  Exhibit  No.  3,  a  copy  of  a 
brief  which  I  prepared  and  filed  before  the  Interstate  Commerce 
(commission  in  an  iuA'estigation  respecting  the  advances  in  the  class 
and  commodity  rates  from  St.  Louis  to  Texas  cominon  points,  in 
which  vvill  be  found,  under  proper  headings,  tables,  figures,  meino- 
randa,  and  remarks  with  respect  to  testimony  of  witnesses,  and 
Avhich  are  to  be  found  in  the  record  of  that  case,  and  which  will  show  : 

First.  That  the  total  cost  of  labor  in  proportion  to  the  gross  earn- 
ings is  not  greater  than  it  was  in  1892  or  1801. 

Second.  That  the  increase  in  the  price  of  lal)or  was  more  than  oil- 
set  by  what  the  labor  earned  in  the  ser^'ice. 

Third.  That  a  dollar  expended  for  labor  in  1903  was  more  valuable 
and  produced  greater  results  in  transportation  than  in  1892. 

Fourth.  That  beginning  with  January,  1900,  there  was  a  gradual 
increase  in  prices  of  supplies  initil  July,  1903.  and  since  that  time 
there  has  been  a  substantial  decrease,  so  that  the  prices  of  supplies 
and  materials  are  not  substantiallv  different  to  what  thev  were  in 
1892. 

Fifth.  The  tons  of  freight  carried  1  mile  per  ton  of  fuel  is  mate- 
rially increased. 

Sixth.  That  the  financial  condition,  expenditures,  operating  ex- 
penses, and  net  earnings  on  the  southwestern  lines  is  fully  set  forth 
in  tables  from  which  it  is  shown  that  net  earnings  have  been  increas- 
ing for  twelve  years  and  that  based  upon  the  real  value  of  these  rail- 
w^ays  they  ha^e  earned  a  fair  per  cent  on  the  cost  of  the  ])roperty  at 
all  times  and  in  recent  years  a  very  large  per  cent,  more  than  can  be 
earned  in  other  large  investments  in  real  propert3\ 

Seventh.  The  economies  in  handling  traffic  are  shown  in  which  it 
appears  that  there  has  been  a  great  increase  in  the  number  of  tons 
carried  1  mile  per  mile  of  road,  the  number  of  tons  per  train  mile  and 
per  loaded-car  mile,  and  generallj'  a  decrease  in  the  percentage  of 
empty-car  mileage,  with  a  large  increase  in  passenger  traffic  and  earn- 
ings. 

RAILWAY    AND   FliBLlC    INTERESTS    NOT   IDENTICAL. 

The  oft-repeated  and  catchy  expression  that  the  railway  interest  and 
that  of  the  public  is  identical  is  in  no  sense  true  with  respect  to  the 
question  of  reasonable  rates.  Their  respective  interests  are  adverse 
and  the  identity  of  interests  must  always  disappear  when  the  one 
makes  its  charges  against  the  other.  That  both  are  indirectly  inter- 
ested in  the  prosperity  of  the  other  goes  without  saying,  but  that 
unity  of  interest  ceases  the  moment  the  one  is  to  be  made  more  or  less 
prosperous  by  taking  or  requiring  from  the  other  more  than  is  just 
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for  a  quasi  public  service.  Thus  it  is  that  there  must  be  always  a 
■conflict  of  interest  upon  the  question  of  the  amount  a  railway  may 
charge,  and  this  fact  presents  the  supreme  necessity  of  a  tribunal 
Avhich  may,  at  least  in  all  cases  of  disagreement,  determine  what  is 
fair  and  just  under  all  the  circumstances.  The  railroads,  being  op- 
posed to  giving  up  their  prerogative  to  themselves  fixed  the  amount, 
are  naturally  in  a  position  of  antagonism  to  any  adequate  limitation 
•of  that  privilege  :*and  it  will  happen,  as  it  must,  that  unless  the  voice 
of  the  people's  representatives  rather  than  that  of  the  railroads  is 
reflected  in  the  provisions  of  any  measure  which  provides  the  remedy, 
such  remedy  will  prove  fatally  defective. 

THE    REMEDY. 

I  am  surprised  to  hear  gentlemen  of  M^ell-known  ability  argue  be- 
fore this  committee  that  the  fact  that  there  has  been  no  judgment  of 
the  courts  sustaining  any  decision  of  the  Interstate  Commerce  Comis- 
sion  against  the  reasonableness  of  a  rate  is  proof  that  rates  are  reason- 
able, and  that  no  finding  of  the  Commission  to  the  contrary  has  been 
sustained.  Until  they  shall  point  out  some  case  in  which  the  courts 
have  overruled  a  decision  of  the  Commission  against  a  rate  as  being- 
unreasonable  there  is  no  merit  to  the  argument.  The  fact  is  that  the 
Supreme  Court  has  in  no  case  held  that  the  Commission's  findings 
on  the  facts  were  wrong.  It  would  more  comport  with  a  sense  of 
justice  for  this  conmiittee  to  examine  the  decisions  of  the  courts  with 
respect  to  the  points  on  which  the  Commission's  decisions  have  been 
based  than  to  accept  the  suggesfion  that  it  had  missed  the  bull's-eye 
and  like  remarks.  For  your  convenience  I  attach  a  synopsis,  marked 
''  Exhibit  Xo.  4." 

As  stated  by  the  Supreme  Court  in  T.  and  P.  Ry.  Co.  v.  I.  C.  C.,  that 
it  has  been  the  law  for  more  than  a  hundred  years  that  all  unjust  and 
unreasonable  rates  charged  by  a  common  carrier  are  unlawful,  and  it 
has  been  settled  that  one  suing  at  common  law  may  recover  for  any 
unreasonable  or  unjust  or  discriminatory  charge  (see  Call  v.  Western 

Union  Telegraph  Company, U.  S.j )  ;  it  is  remarkable  how 

few  cases  there  have  been  of  recovery  of  this  character.  The  diffi- 
culty expressed  by  the  Supreme  Court  in  the  Joint  Traffic  case  of 
proving  tlie  unreasonableness  of  a  rate  undoubtedly  is  amply  suf- 
ficient to  insure  railroads  against  many  such  suits,  however  exorbitant 
their  rates  may  be.  Therefore  we  must  look  to  the  remedy  which  fixes 
the  rate  in  advance. 

It  needs  no  argument  to  show  that  it  is  quite  within  the  exclusive 
power  as  it  is  the  duty  of  Congress  to  appropriately  regulate  interstate 
commerce  so  as  to  produce  justice  and  equality;  and  since  the  arteries 
of  that  commerce  are  the  railroads,  to  regulate  both  the  rates  which 
they  may  charge  and  the  service  which  they  should  render.  I  shall 
waste  no  time  to  convince  those  who  are  of  contrary  mind  of  the 
imperative  necessity  that  this  be  done. 

Probably  not  less  than  (Jf)  per  cent  of  all  traffic  on  railroads  is  inter- 
state, and  a  still  larger  proportion  of  the  freight  charges  and  passen- 
ger fares  collected  which  make  up  the  $-2.000,600.000  of  railway  earn- 
ings of  this  country  which  annually  come  from  interstate  traffic.  The 
people  l)eing  Ixxind  to  pay  it.  shall  the  railroads  charge  Avhat  they  may? 
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If  it  might  be  disastrous  to  the  railroads  for  the  shipper  to  fix  the 
rates,  may  it  not  be  so  to  the  public  if  the  railroads  may  without 
restrictions  fix  the  charges?  You  must  understand  exactly  the  old 
laAv  before  amending  it. 

SYNOPSIS  OF  THE  ACT  TO  REGULATE  G03IMERCE  BY  SECTIONS. 

First.  After  making  all  railroads  engaged  in  interstate  traffic  under 
a  common  arrangement  for  continuous  carriage,  subject  to  the  act,  it 
declares  that  all  charges  shall  be  just  and  reasonable  and  prohibits  all 
unjust  and  unreasonable  charges,  and  this  is  its  most  important  pro- 
A^sion.  though  the  power  to  enforce  it  is  quite  imperfect. 

Second.  It  prohibits  discrimination  betAveen  persons  in  the  matter 
of  charges  for  siinilar  identical  service. 

Third.  It  prohibits  undue  and  unreasonable  preferences  or  ad- 
vantages betAveen  persons,  traffic,  and  localities. 

Fourth.  It  prohibits  charging  more  for  longer  than  for  shorter 
hauls  under  similar  circumstances,  over  the  same  line  in  the  same 
direction,  except  as  may  be  alloAved  by  the  Commission. 

Fifth.  It  prohibits  pooling  of  earnings,  and  b}^  its  whole  tenor 
intends  to  leaA^e  competition  free  and  unrestricted. 

Sixth.  It  requires  all  interstate  rates  to  be  published,  filed  with  the 
Commission,  and  posted  in  their  depots  in  inanner  proA'ided  by  the 
Commission,  and  prohibits  deviation  from  such  rates  till  changed — 
in  case  of  advance,  on  ten  days'  notice;  or  of  reduction,  three  days' 
notice. 

Seventh.  It  prohibits  carriers  froiA  mailing  local  shipments  out  of 
through  shipments,  and  intends  to  bring  all  interstate  movements  on 
through  rates  under  the  terms  of  the  act. 

Eighth.  It  declares  the  carriers  liable  for  damages  and  attornej-'s 
fees  for  every  injury  caused  by  any  Adolation  of  the  act,  and  purports 
to  furnish  a  remedy  therefor. 

Ninth.  The  injured  party  may  proceed  in  a  civil  action  for  redress 
for  such  injury  either  before  the  United  States  circuit  court  in  the 
first  instance  or  before  the  Commission,  and  upon  an  order  of  repara- 
tion by  it  which  is  not  obeyed,  then  to  proceed  in  court  to  enforce 
such  order. 

Tenth.  Every  officer  or  agent  of  the  carrier  willfully  violating  the 
act  or  any  provision  thereof  is  deemed  guilt}^  of  a  criminal  offense 
and  subject  to  punishment  by  fine  or  imprisonment.  So,  likewise,  is 
the  shipper  aiding  or  abetting  in  the  unlaAvful  transaction. 

Eleventh.  For  the  purpose  of  enforcing  the  provisions  of  the  act 
the  Interstate  Conmierce  Commission  is  established,  of  five  members, 
not  OA^er  three  of  Avhom  shall  be  appointed  from  the  same  political 
party. 

Twelfth.  It  prescribes  the  Commission's  duties,  as  folloAvs: 

That  the  Coumiissiou  hereby  created  shall  have  authority  to  inquire  into  the 
management  of  the  business  of  all  common  carriers  subject  to  the  provisions  of 
this  act,  and  shall  keep  itself  infoiined  as  to  the  manner  and  method  in  which 
the  same  is  conducted,  and  shall  have  the  right  to  obtain  from  such  common 
carriers  full  and  complete  information  necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects  for  which  it  was  created ;  and  the 
Conmiission  is  hereby  authorized  and  required  to  execute  and  enforce  the  pro- 
visions of  this  act. 
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Also  to  prosecute  through  the  Departuient  of  Justice  all  necessary 
proceedings  to  enforce  the  provisions  of  the  act  and  to  compel  the 
production  of  witnesses  and  documentary  evidence,  but  it  is  not  given 
the'  power  to  fix  any  rate  for  the  future. 

Thirteenth.  It  gives  the  right  to  all  persons,  firms,  corporations, 
associations,  and  boards  and  municipalities  to  make  complaint  to  the 
Commission  by  petition  of  any  violation  of  the  act,  which  it  is  made 
the  duty  of  the  Commission,  if  the  grounds  appear  reasonable,  to  in- 
vestigate in  such  manner  and  by  such  mcaus  is  it  shall  deem  proper; 
and  in  lilvo  manner  to  investigate  an}'  complaint  forwarded  to  it  by 
any  State  railroad  connnission;  and  upon  its  own  motion  to  institute 
any  inquiry  in  the  same  manner  and  to  the  same  effect  as  upon  com- 
plaint, and  no  complaint  may  be  dismissed  for  want  of  direct  interest 
of  tlie  complainant. 

Fourteenth.  AVheuever  an  investigation  is  made  by  the  Commission, 
it  is  its  duly  to  make  a  report  in  writing  with  respect  thereto,  and  its 
findings  of  fact  upon  which  its  conclusions  may  be  based,  together 
with  its  reconnnendatioii  as  to  what  reparation  should  be  made  by 
the  carrier  to  the  injured  party;  such  findings  are  in  all  judicial  pro- 
ceedings prima  facie  evidence  of  the  facts  found. 

Fifteenth.  If  it  appears  to  the  Commission  upon  any  investigation 
that  the  act  has  been  violated  and  anyone  injured  thereby,  whether 
complainant  or  other  person,  it  shall  serA^e  a  copy  of  its  report  upon 
the  carrier  with  notice  to  cease  and  desist  such  violation,  or  make 
reparation  for  the  injury  done,  or  both. 

Sixteenth.  If  the  carrier  does  not  obey  such  order  to  cease  or 
desist,  the  Commission  or  anyone  interested  may  apply  to  the  United 
States  circuit  coitrt  for  the  proper  district  in  a  summary  manner  for 
a  mandatory  injunction  to  enforce  such  order  without  the  formalities 
of  equity  proceedings;  such  cotirt  may  take  such  evidence  as  it  maj^ 
deem  necessary,  but  mtist  treat  the  Commission's  findings  as  prima 
facie  correct,  rendering  a  just  judgment  in  the  premises,  being 
fnliy  empoAvered  to  speedily  enforce  the  Commission's  orders. 
An  appeal  is  allowed  to  the  Supreme  Court,  but  the  circuit  court's 
decrees  is  not  suspended  during  such  appeal.  The  expenses  of  such 
prosecution  by  the  Commission  is  paid  by  the  Government,  and  the 
court  shall  allow  complainant  attorney's  fees  in  case  the  Commission's 
order  be  sustained. 

Also,  any  injured  party  may  file  suit  at  law  summarily  in  the  United 
States  circuit  court  to  recover  the  reparation  found  to  be  due  by  the 
Commission  and  have  a  speedy  hearing.  In  such  case  the  Commis- 
sion's findings  are  prima  facie  evidence  of  facts  found.  If  successful, 
the  complainant  shall  be  allowed  all  costs  and  reasonable  attorney's 
fees. 

Seventeenth.  The  Commission  shall  conduct  its  business  so  as  tO' 
secure  the  ends  of  justice,  and  adopt  such  rules  as  mav  conduce  to< 
that  end. 

Eighteenth.  The  Conmiission's  salaries  and  expenses  are  provided 
for.  and  it  is  authorized  to  employ  and  fix  compensation  of  its  office 
force  and  other  employees. 

Nineteenth.  The  Commission's  office  is  fixed  at  Washington,  where 
its  general  sessions  are  held,  but  when  necessary  or  more  convenient 
sessions  mav  be  held  elsewhere,  and  one  or  more  of  the  Commissioners 
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maj'  prosecute  inquiries  and  take  evidence  in  any  part  of  the  United 
States  respecting  any  matter  pertaining  to  the  business  of  any  carrier 
subject  to  the  act. 

Twentieth.  It  is  provided  that  the  Connnission  shall  require  the 
carriers  to  make  annual  reports  to  it,  showing  almost  every  con- 
ceivable item  of  the  carrier's  affairs  in  every  department  of  its 
business. 

Twenty-first.  It  is  the  Commission's  duty  to  make  its  report  annu- 
ally before  December  1  to  Congress,  containing  all  such  data  and 
information  as  may  be  valuable  in  determining  questions  relating  to 
the  regulation  of  interstate  conmierce,  with  such  recommendations 
as  to  additional  legislation  as  may  be  deemed  necessary  to  perfect 
the  act.  The  Commission  has  performed  its  duty  in  this  particular, 
but  Congress  up  to  this  time  has  not. 

Twenty-second.  Certain  exceptions  from  the  operation  of  the  act 
are  made  respecting  reduced  rates  or  free  service  for  the  Govern- 
ment, States,  municipalities,  and  objects  of  charity  and  charitable 
institutions,  and  officers  and  employees  of  railways.  Also  provisions 
for  interchangeable  reduced-mileage  tickets,  etc. 

The  remedies  of  the  act  are  also  declared  to  be  in  addition  to 
common-law  remedies,  and  such  remedies,  or  those  provided  by  the 
common  law  or  by  statute,  are  not  affected  by  the  act. 

Twenty-third.  The  circuit  courts  of  the  United  States  are  author- 
ized to  issue  writs  of  mandamus  compelling  such  carriers  to  furnish 
cars  and  facilities  and  to  move  freight  upon  same  rates,  terms,  and 
conditions  for  one  person  as  another. 

Twenty-fourth,  Full  power  to  compel  witnesses  to  testify,  notwith- 
standing' the  testimon}'  may  incriminate  him,  is  conferred  by  the 
amendatory  act  of  1893. 

Twenty-fifth.  The  scope  of  the  act  respecting  rebates  was  enlarged 
by  the  Elkins  Act  of  1903,  so  that  every  form  of  deviation  from  the 
published  tariff's  is  prohibited  under  penalties  of  fines,  the  imprison- 
ment feature  of  the  former  law  having  been  eliminated;  also 
additional  powers  given  to  the  Commission  to  compel  by  judicial 
procedure  the  enforcement  of  published  rates  and  to  prevent  dis- 
crimination in  violation  of  the  act. 

It  also  makes  applicable  to  suits  by  the  Commission  a  certain 
enactment  to  expedite  hearings  in  such  cases  before  the  United 
States  circuit  courts,  providing  for  appeals  direct  to  the  Supreme 
Court  of  the  United  States  instead  of  through  the  circuit  courts  of 
iippeal.  Since  its  passage  the  matter  of  direct  rebates  has  largely 
ceased,  though  by  various  indirect  means  the  railroads,  to  some  ex- 
tent, siill  practice  it. 

Except  as  to  the  safety  appliances  act,  the  foregoing  presents  a 
synopsis  substantially  of  the  principal  provisions  of  the  act  to  regu- 
late commerce  as  it  exists  to-day,  as  applied  to  railroads.  There 
can  be  little  doubt  that  it  was  intended  by  its  framers  to  be  suffi- 
ciently comprehensive  not  only  to  prohibit  all  of  the  principal  wrongs 
then  known,  but  to  furnish  an  adequate  and  speedy  remedy  therefor. 
But  it  was  a  new  and  untried  comprehensive  measure,  and  it  was  to 
be  expected  that  defects  would  be  found  in  the  law,  and  that  new 
conditions  would  arise  to  which  it  would  not  apply,  and,  therefore, 
that  it  must  be  amended  to  meet  such  exigencies  from  time  to  time. 


I'K<»P(>>KI>     A.MKNDMEXT    OK     INTKKSTA  TK-COMIVIKKCE    LAW.         olo 
THE  ACT  TO  KEOLLATE   COMMERCE   HAS  BEEN   OF   GREAT  VALUE. 

That  it  has  been  of  inestimable  value  no  one  familiar  with  the 
facts  can  doubt.  The  accumulated  information  contained  in  annual 
reports  (rf  r:iilways  and  the  records  and  statistical  data  covering, 
as  tho}^  do,  sixteen  years  of  the  marvelous  railway  development  of 
the  country  in  construction,  consolidation,  and  operation  of  railways, 
as  well  as  Uieir  financial  operations,  comprises  a  history  which  other- 
wise it  v.oiild  be  practically  impossible  to  obtain.  '  Its  value,  there- 
fore, can  not  be  overestimated,  because  we  would  be  groping  in  the 
dark  in  any  attempt  at  railway  regulation  without  it.  It  has  been, 
therefore,  equally  valuable  to  the  railways  themselves  and  to  the  pub- 
lic. The  same  may  be  said  of  the  taritFs  on  file  with  the  Commission 
for  the  same  period,  comprising  a  histor}^  of  rates  otherwise  unob- 
tainable. 

In  addition  to  this,  volumes  of  testimony  and  findings  of  the  Com- 
mission in  the  many  important  hearings  which  it  has  held,  in  which 
opinions  have  been  rendered,  often  by  very  able  men,  furnish  an 
encyclopedia  of  learning  upon  the  subject  to  which  anyone  may  re- 
sort who  desires  to  become  educated  upon  the  subject,  but  for  which 
we,,  the  public,  Avould  be  like  a  schoolboy  starting  in  the  primer,  so 
far  as  this  subject  is  concerned. 

And,  again,  the  questions  which  have  arisen  in  the  courts,  fought 
out  by  lawyers  of  great  ability  and  decided  by  judges  and  courts 
eminent  for  probity  and  learning,  have  blazed  the  way  and  placed  by 
the  roadside  landmarks  of  inestimable  value  to  guide  both  the  public 
and  the  railroads  when  cunironted,  as  we  are,  with  the  question  of 
appropriate  rtiihvay  regulation,  which  our  worthy  President  em- 
phatically declares  to  be  the  most  important  question  before  the 
American  people. 

So.  therefore,  to  him  who  says  that  the  act  to  regulate  commerce 
has  been  a  failure  or  a  worthless  enactment  let  it  be  said  he  has  not 
fairly  measured  it. 

It  is  no  unccmnio)!  thing  to  read  in  the  papers  and  to  hear  from 
the  platform  declarations  that  the  law  as  it  stands  is  worthless,  but 
what  has  been  said  shows  that  such  statements  are  incorrect.  That 
the  law  has  been  discovered  to  be  seriously  defective  is  undoubtedly 
true,  yet  it  aifords  some  remedy,  though  very  imperfect,  and  is  being 
constantly  resorted  to  as  the  only  means  of  railway  regulation.  JNIany 
of  the  Commission's  decisions  are  complied  with,  and  the  fact  that  it 
may  be  resorted  to  with  a  fair  show  of  success,  after  protracted  liti- 
gation, has  n.o  doubt  some  beneficial  restraining  effect.  On  the  wiiole 
it  may  fairly  be  said  to  have  been  of  very  great  benefit  to  the  public. 

PRESENT    \.\W    SIKUTJ)    W.    KETAlNEn.    P.TTT    PERFECTED. 

Yoli  will  »  bsei've  from  the  foivgoiug  analysis  of  the  act  that  the 
machinery  of  the  law  seems  complete.  In  fact,  its  provisions  have 
been  put  into  working  order,  and  a  system  of  operation  thereunder 
has  become  established.  The  country  has  become  familiar  with  it 
and  the  proceedings  under  it.  The  decisions  under  it  may  be  used  as 
precedents  and  the  machinery  kept  in  working  order  without  the 
dangers  which  would  surely  follow  a  new  system.  Therefore,  con- 
sidering the  comprehensive  character  of  the  act,  its  many  wise  and 
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salutary  provisions,  it  certainly  seems  to  me  that  when  we  approach 
the  all  important  and  complex  problem  of  railway  regulation  we 
should  profit  by  experience,  holding  fast  to  that  which  is  good,  dis- 
carding that  which  is  bad,  and  render  perfect  that  which  is  imperfect. 
My  object,  therefore,  is  to  point  out  these  features  and  to  s'how,  if  I 
can,  what  ought  to  be  done  as  well  as  the  danger  which  may  follow 
the  enactment  of  a  new  and  untried  complex  system,  thereb}'  possibly 
destroying  what  we  haA^e  and  leave  us  with  a  law  more  imperfect. 

THE   IMPERFECTION    OF    THE    PRESENT    LAW. 

The  fourth  section,  commonly  known  as  the  ''  long  and  short  haul 
clause,"  it  Avas  supposed,  was  intended  to  prevent  discrimination 
between  localities  and  persons  in  transporting  over  the  same  line 
in  the  same  direction  at  a  less  rate  for  the  longer  than  shorter  haul. 
The  qualifying  words,  "  under  substantially  similar  circumstances 
and  conditions,"  it  was  supposed,  and  the  Commission  so  held,  would 
apply  in  case  of  water  competition,  but  not  competition  by  railroads 
with  each  other.  But  the  Supreme  Court  held  otherwise,  and  now 
the  act  as  construed  means  that  if  there  is  competition  at  the  farther 
distanced  point  with  other  railroads,  the  section  does  not  apply, 
because  in  such  case  the  carriage  would  not  be  under  substantially 
similar  circumstances  and  conditions. 

The  undue-preference  clause  of  the  third  section  has  fallen  by  the 
same  criticism  wherever  the  preference  arises  from  the  same  cause; 
and  it  has  been  expressly  held  that  the  qualifying  words  of  the  fourth 
section,  just  quoted,  gives  the  right  to  the  carriers  to  make  such 
discrimination  or  preference  in  cases  of  dissimilarity  existing  alone 
from  railroad  competition.  So  from  practical  effect,  so  far  as  T 
can  see,  sections  3  and  4  might  as  well  be  repealed  in  so  far  as  they 
apply  as  bases  of  rate  malving  to  commercial  centers  or  railroad 
crossings.  Under  the  interpretation  of  the  act  by  the  Supreme 
Court,  which  all  must  admit  to  be  correct  whether  we  think  so  or 
not,  it  is  for  the  court  to  say  what  are  similar  and  what  are  not 
substantially  similar  circumstances  and  conditions,  so  that  you  can 
never  know  in  advance  what  it  will  consider  dissimilar — the  term 
is  so  comprehensive.  You  can  see  from  this  how  disastrous  to  this 
feature  of  the  law  it  was  for  its  framers  to  have  used  such  inapt 
yet  comjjrehensive  and  flexible  terms  as  "  under  substantially  simi- 
lar circumstances  and  conditions."  This  illustrates  how  the  whole 
purpose  of  an  enactment  may  be  defeated  by  nullifying  exceptions 
and  qualifications. 

These  defects  can  be  cured  b}'-  simply  striking  out  the  qualifying 
words  and  leaving  it  to  the  Commission  to  determine  the  circum- 
stances and  conditions  which  will  make  it  reasonable  that  a  greater 
charge  for  the  short  haul  than  tlie  longer  haul  be  allowed.  If  any- 
one suffers  from  such  amendment  it  will  arise  from  the  just  applica- 
tion of  a  beneficent  rule.  This  section  should  either  be  thus  amended 
or  repealed. 

REASONABLENESS   OF   RATES    AND    HOW    TO    DETERMINE. 

The  Commission  may  not  designate  what  the  proper  rate  is  to  be 
substituted  for  one  found  to  be  unlawful,  because  the  act  does  not 
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distinctl}^  so  provide;  neither  is  it  ^vithin  the  power  of  any  court  or 
tribunal  to  do  so.  because  the  rate-niakiug  power  can  not  be  dele- 
gated to  the  judiciary. 

It  needs  no  argument  to  show  that  the  \a^\■.  being  in  this  state,  ia 
very  imperfect;  while  it  prohibits  unjust,  unreasonable,  and  dis- 
criminatory rates,  the  machinery  provided  for  its  enforcement  has 
proven  inadequate.  Every  provision  for  its  enforcement  seems  on 
its  face  to  be  complete,  even  to  minute  detail.  The  Commission  is 
apparently  clothed  with  full  power  to  enforce  its  provisions,  but 
this  appearance  became  a  mere  shadow  when  it  was  found  to  be 
defective  in  that  it  did  not  specifically  empower  the  Commission  to 
name  the  rate  to  be  substituted  for  the  unlawful  one.  This  emas- 
culated the  law  as  it  was  previously  su])posed  to  exist. 

It  is  this  imperfection  which  leaves  the  public  with  no  adequate 
or  speedy  remedy  to  obtai]i  redress  in  cases  of  unreasonable  rates. 
It  is  this  imperfection  which  has  caused  the  entire  shipping  interest 
of  the  countr^^  except  the  favored  ones,  to  demand  the  amendn.ients 
of  the  act  and  largely  induced  the  President  to  strongly  recommend 
it.  Through  repeated  decisions  of  the  courts  and  Commission,  we 
have  become  familiar  with  the  very  point  wherein  lies  the  trouble. 
Whj  not  remove  the  trouble- — eliminate  the  imperfection  exactly  at 
the  point  where  we  kno'SA'  it  exists  ?  If  that  is  done,  the  Commission, 
instead  of  making;  a  recomm.endation  merely,  can  say  to  the  carrier 
"  "We  have  upon  full  hearing  ascertained  that  a'  certain  rate  is  too 
high,  and  that  a  certain  rate  would  be  a  proper  one;  it  is  our  opinion 
that  it  will  afford  you  fair  compensation ;  you  shall  henceforth 
charge  that  rate  unless  conditions  so  change  as  to  entitle  jou  to 
charge  more.''  Need  anyone  fear  that  the  Commission  will  make 
the  rate  too  low?  I  do  not  believe  anyone  is  justified  in  any  such 
assumption.  I  believe  there  has  been  no  case  in  which  the  courts 
have  said  so,  but  wherever  tJie  Commission's  orders  have  been  set 
aside  it  has  been  upon  the  ground  of  some  defect  in  the  law  or  in  the 
procedure,  and  mainh'  because  of  want  of  power. 

All  commissions  and  courts  must  be  imperfect  and  err  in  judgment, 
and  if  we  wait  for  absolute  perfection  and  just  judgments  in  all 
cases  before  we  have  a  remedv.  then  all  law  and  all  remedies  must 
fail. 

XO  DANGER  OF  COM:\riSSION  MAKING  RATES  UNPROFITABLE  TO  RAILROADS. 

The  oversolicitous  railroad  representative  conjures  up  in  his  mind 
n  scheme  of  confiscation  by  the  Commission  being  granted  the  power 
to  name  a  proper  rate  to  be  substituted  for  an  unlawful  one,  and 
with  elongated  countenance  deplores  the  prospect  and  thinks  he  faces 
ruin.  Such  is  a  mere  figment  of  the  imagination.  The  railway 
henchmen  can  always  see  ghosts  of  destruction  in  railway  regulation, 
but  the  destruction  has  not  happened.  It  is  only  a  ghost.  Is  it  more 
in  accordance  with  justice  that  the  railroads  be  permitted  to  continue 
charging  a  rate  held  by  an  impartial  tribunal  to  he  unjust  and  unrea- 
sonable or  dispriminatory  and  have  the  shipper  stand  the  loss  than 
to  require  observance  and  let  the  railroad  stand  the  loss  of  its  unjust 
exactions?  The  proposition  is  that  when  the  Commission  decides 
that  the  r;ite  is  just  the  shipper  must  ])ay  it.  and  when  the  Commission 
decides  that  the  rate  is  unjust  the  shipper  must  continue  to  pay  it 
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until  some  court  decides  that  the  Commission's  decision  is  right.  And 
all  of  this  because  of  an  unholy  fear  tliat  the  Commission  will  rob  the 
railroad.  In  other  words,  the  railroad  must  be  permitted  to  rob  the 
public  in  order  to  prevent  the  Commission  robbing  the  railroad.  In 
the  former  case  there  is  the  motive  of  gain;  in  the  latter,  no  motive 
except  justice. 

PROPOSITION  THAT  RAILROAD  WILL  REIiMBURSE  'J'HE  INJURED  PARTY 

UNSOUND. 

The  proposition  that  the  railroad  can  and  will  reimburse  the  ship- 
per upon  the  Commission's  decision  being  foimd  correct,  while  if  the 
Commission's  decision  is  found  to  be  incorrect  the  railroad  can  not  be 
reimbursed,  and  therefore  that  the  Commission's  order  should  not 
become  effective  till  final  determination  by  the  courts,  presupposes, 
first,  that  reparation  can  be  made  to  the  really  injured  person,  and, 
second,  that  by  the  Commission's  order  reducing  a  rate  will  operate 
as  a  loss  to  the  carrier.  Neither  of  these  suppositions  are  maintain- 
able; in  fact,  are  impossible.  The  matter  must  be  considered  from 
the  standpoint  of  a  given  case,  from  which  a  rule  for  the  many  may 
be  deduced.  Take,  for  example,  the  advance  in  freight  rates  on  all 
class  goods  and  most  commodities  from  St.  Louis  to  Texas  common 
points,  of  an  average  of,  say,  10  per  cent,  made  in  March,  1903.  The 
Commission  made  an  investigation  into  that  advance,  but  has  not  yet 
decided  it.  Now,  suppose  it  holds  the  advance  unreasonable,  who 
will  be  entitled  to  reparation  ?  You  will  at  once  say,  '"  The  person 
who  paid  the  freight;"  and  the  inquiry  then  is.  Who  paid  it?  Take 
a  carload  of  furniture,  or  agricultural  implements,  or  sugar,  for  exam- 
ple. The  jobber,  wholesaler,  or  commission  merchant  adds  the 
freight  in  the  price  to  retailer,  and  the  retailer  to  his  customer ;  so  it 
results  that  the  consumer  pays  it.  Can  the  wholesaler  justly  claim 
reparation?  He  was  not  injured.  Can  the  consumer  do  so?  He 
did  not  pay  anything  direct  to  the  railroad,  nor  can  he  afford  to  fool 
will  the  small  amount  which  was  added  because  of  the  advance.  Can 
the  merchant  whose  business  has  been  crippled  thereby  recover  it? 

Thus  it  seems  impossible  to  make  restitution  to  whom  it  belongs. 
Let  it  be  admitted  that  as  applied  to  some  traffic  it  may  be  done,  yet 
in  75  per  cent  of  the  cases  it  can  not  be  done.  It  may  sound  pretty 
to  give  a  bond  to  pay  back  the  unlawful  rate,  but  it  am^ounts  to  little 
when  the  real  injured  party  can't  be  found,  or,  if  he  should  be  found, 
has  an  interest  too  small  to  consider.  The  law  now  provides  for 
reparation  and  is  entirel}'^  as  efficient  as  any  proposed  bond  to  make 
reparation,  so  the  bond  would  be  mere  surplusage. 

As  to  the  Commission's  order  resulting  in  loss  to  the  carrier,  it  by 
no  means  follows  that  a  reduction  in  a  rate  will  produce  less  earn- 
ings; that  depends  on  whether  the  movement  of  the  traffic  is 
stimulated  over  the  given  line.  Railroads  have  frequently  reduced 
rates  for  the  purpose  of  making  more  out  of  the  business.  It  is 
well  known  that  a  high  rate  may  earn  less  than  a  low  one  on  a  given 
line  of  railway  on  a  particular  traffic.  Justice  is  always  a  matter  of 
approximation,  and  the  rule  of  the  greatest  good  to  the  greatest  num- 
ber must  prevail. 

Any  attempt,  therefore,  to  so  frame  a  law  as  to  jjermit  a  railroad 
to  continue  an  unlawfid  charge  on  the  condition  of  making  repara- 
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lion  10  the  injured  part}-  is  a  mere  rlelnsioii,  and  must  result  in  the 
raili-onds  retainin<>-  the  principal  part  of  the  unlawful  booty.  There 
is  never  any  danger  of  the  Commission  rexjuiring  that  traffic  b^  car- 
ried at  n  los:---,  but  if  it  does  so  it  will  h'^  enjoined. 

MIF.    (;oVi:i{NJii£XT    SHOULD    J'KOSKCLTE    THE    INQUIRY    AND    NOT   REQUIRE 
OF  THE  SHIPPER  THE  UNEQITAT.  TASK  OF  LITIGATION. 

If  a  giAen  shipper  is  dissatisfied  with  a  rate  of  freight  or  any  ad- 
vance in  it.  he  will  not  generally  enter  into  litigation  with  half  a  dozen 
railroads,  becaube  the  contest  is  entirely  unequal.  He  can  not  afford  the 
expense ;  he  can  not  get  the  witnesses ;  he  can  not  take  the  time  which 
would  be  necessary,  and  hence  any  remedy  wdiich  does  not  provide 
for  the  (TO^erument  to  take  up  the  contest  will  be  of  little  practical 
benefit.  Let  me  illustrate:  The  Cattle  Raisers'  Association  of  Texas 
being  dissatisfied  with  certain  advances  in  rates  on  live  stock  in  Texas 
to  market  and  elsewhere,  in  February,  1901,  instituted  a  proceading 
before  the  Interstate  Commerce  Commission  attacking  the  reason- 
ableness of  these  advances.  The  first  hearing  was  held  at  Fort 
Worth  in  April,  1904.  and  occupied  several  days  in  taking  testimony 
of  witnesses  brought  from  various  distant  points  at  large  expense 
to  the  association.  The  next  hearing  Avas  held  at  St.  Louis  in  June, 
1904,  and  there  the  railroads  introduced  testimony  for  almost  a  week. 
In  the  meantime  the  cattle  growers'  interstate  executive  committee 
brought  to  the  attention  of  the  Interstate  Commerce  Commission  the 
claim  of  shippers  in  other  parts  of  the  West  that  the  rates  were 
unreasonably  high  and  the  service  bad. 

The  Commission,  on  its  own  motion,  ordered  an  investigation. 
That  inquir}'^,  together  with  the  Cattle  Raisers'  Association  case, 
with  which  it  had  been  consolidated,  was  set  down  for  hearing  at 
Denver  in  September,  and  occuj^ied  several  days  in  the  examination 
of  witnesses  brought  largely  from  a  distance.  The  next  hearing  was 
held  at  Chicago,  occupying  a  week,  llie  next  hearing  was  held  at 
Fort  Worth,  where  the  evidence  was  practically  concluded  in  De- 
cember, 1904,  at  which  the  Cattle  Raisers'  Association  examined 
witnesses  brought  from  a  great  distance  at  large  expense.  The  case 
now  made  by  the  testimony,  if  all  of  it  were  written  out,  including 
the  exhibits  and  documents  as  A^ell  as  the  testimony  of  the  w^itnesses, 
would  embrace  more  than  20,000  pages  of  typewritten  matter.  The 
case  is  yet  to  be  briefed  and  argued  before  the  Commission.  Now, 
suppose  the  Commission  should  decide  the  case  in  favor  of  the  cattle 
raisers'  contentions?  If  the  railroads  do  not  voluntarily  obey  the 
Commission's  order,  either  the  Commission  must  proceed  or  the  Cat- 
tle Raisers'  Association  must  proceed  by  a  bill  in  equity  to  enforce 
the  Commission's  decision;  otherwise  there  is  no  penalty  for  dis- 
obedience. If  this  great  volume  of  testimony  is  placed  before  the 
coiH't  for  consideration  and  the  court  should  decide  adversely  to  the 
Commission,  on  any  appeal  therefrom  the  record  must  be  printed. 
With  the  regular  charge  allowed  to  clerks  for  having  the  record 
printed,  that  one  item  will  cost  $15,000.  Of  course,  if  the  case  should 
be  brought  by  the  Commission  the  Government  would  pay  the  ex- 
pense, but  if  the  Commission  did  not  see  fit  to  bring  it  the  shipper 
would  be  practically  deprived  of  his  remedy  on  any  appeal,  because 
of  the  expense  of  printing  the  record.     True,  the  Commission  has 
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usually  paid  that  character  of  expense,  but  under  the  present  law 
it  is  not  bound  to  proceed,  and  therefore  the  option  to  the  shipper 
to  do  so  is,  from  a  practical  standpoint,  a  worthless  one. 

Furthermore,  in  any  proceedings  involving  rates  on  any  given  com- 
modity or  Rnj  schedule  of  rates  the  general  public  in  the  vicinity 
where  the  rates  apply  is  affected  to  the  same  degree  as  the  shipper, 
and  it  is  therefore  a  matter  of  public  concern  and  not  merely  a  mat- 
ter which  concerns  a  particular  shipper. 

Hence  I  sa}^  that  all  the  law  should  require  is  a  specific  complaint, 
which  the  shipper  makes,  and  if  upon  investigation  it  appears  proper 
to  do  so,  the  Commission  should  institute  an  investigation  and  the 
Government  bear  the  expense  of  it.  and  any  remedy  that  falls  short 
of  that  will  not  be  adequate.  The  machinery  of  the  law  already  pro- 
vides for  this,  except  that  the  case  proceeds  before  the  Commission 
upon  complaint  at  the  expense  of  the  shipper,  except  in  cases  where, 
on  its  own  motion,  the  Commission  institutes  an  inquiry. 

THE  COMMISSION  SHOULD  DETER]MINE  THE  FACTS  AND  ITS  ORDER  SUBJECT 
TO    BE    SET    ASIDE    FOR   UNLAAVFULNESS    ONLY. 

It  has  been  repeatedly  decided  by  the  courts  that  fixing  a  rate  for 
the  future  is  a  legislative  act,  whether  done  by  the  legislature  or  by 
a  Commission  authorized  to  do  so,  and  that  the  power  to  fix  a  rate 
for  the  future  can  not  be  delegated  to  the  judicial  branch  of  the  Gov- 
ernment. The  court  can  only  determine  whether  the  Commission  has 
violated  the  law  in  the  manner  of  performing  its  functions  or  vio- 
lated constitutional  rights  in  fixing  such  rates.  If  it  has,  its  orders 
may  be  enjoined,  and  for  this  purpose  the  power  is  inherent  in  the 
courts  to  act.  without  any  special  authority.  It  has  been  repeatedly 
so  held  in  injunction  cases  against  rates  fixed  by  State  commissions. 
Precisely  the  same  principle  is  involved  in  actions  for  injunction 
against  the  Interstate  Commerce  Commission  if  it  is  given  the  power 
to  fix  a  rate  for  the  future.  Hence,  to  the  over-solicitous  railway 
representative  let  it  be  said  the  railroad  is  in  no  danger  of  having  to 
do  business  at  a  loss  by  any  act  of  the  Conmiission. 

Furthermore,  the  establishing  of  a  court  to  supervise  the  acts  of  the 
Commission  ought  not  to  extend  to  matters  of  fact,  but  only  to  ques- 
tions of  the  lawfulness  of  the  Commsision's  orders.  This  is  so 
because  the  determination  of  questions  of  the  reasonableness  or  rates, 
or  whether  they  are  unduly  discriminatory,  and  the  like  are  ques- 
tions of  fact,  and  the  experience  of  a  Commission  enables  it  better 
to  determine  the  same  correctly.  It  can  not  be  compared  to  any 
other  sort  of  case.  The  evidence  to  show  a  rate  to  be  unreason- 
able is  without  limit,  largely  opinions,  and  in  all  cases  the  deter- 
mination of  the  question  is  one  of  opinion — of  judgment  and  not 
of  law.  The  factors  which  the  Supreme  Court  of  the  United 
States  holds  as  most  material  are,  the  cost  of  the  property,  the 
cost  of  improvements,  amount  and  value  of  securities,  cost  of  re- 
placing, probable  earning  capacity,  cost  of  operation,  excluding  all 
fictitious  indebtedness  or  watered  bonds  and  stocks.  But  it  holds 
that  none  of  these  are  controlling,  and  at  last  the  most  certain  test 
of  what  is  a  reasonable  rate  is  such  rates  as  is  established  by  free  com- 
petition, and  therefore  the  policy  of  the  law  is  to  preserve  competition 
and  prevent  combinations  which  destroy  it. 
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Now,  if  3'ou  take  any  case  which  arises  at  this  tiiiu?,  when  competi- 
tion has  been  hirgelv  eliminated,  how  is  it  possible  to  arrive  at  any 
conclusion  as  to  what  is  a  fair  rate,  except  the  enlightened  judgment 
of  an  experienced  and  fair  tribunal  like  the  Interstate  Commerce 
Commission,  having  on  file  all  previous  rates  and  statistics  pertain- 
ing to  the  operation,  earnings,  expenditures,  and  finances  of  each 
road?  For  what  good  reason  should  any  court  review  its  decisions 
except  to  determine  mere  questions  of  their  lawfulness  and  to  preserve 
constitutional  rights?  The  Supreme  Court  of  the  United  States  has 
repeatedly  said  that  the  Commission  is  more  competent  to  pass  upon 
the  facts  than  the  courts.  This  is  manifestly  so.  because  each  inves- 
tigation enhances  its  knowledge,  and  familiarity  "with  the  subject 
enables  it  to  analyze  and  classify  the  facts,  rejecting  the  errors,  and 
to  base  its  findings  upon  the  reliable  evidence  aided  by  its  own  ac- 
cumulated knowledge.  As  an  example  of  this,  in  a  case  respecting 
dead  freight,  railway  representatives  testify  that  heavy  train  loading 
and  heav}"  equipment  has  not  proven  an  econom}^  in  operation.  That 
was  where  the  contention  was  made  that  because  of  these  factors  rates 
should  not  have  been  advanced.  In  another  case,  where  the  same 
roads  are  defendants,  thej^  proved  that  because  of  lighter  train  load- 
ing of  live  stock  than  other  freight  the  advances  in  rates  w^ere  justi- 
fied. This  shiftiness  would  enable  the  roads  to  hoodwink  two  differ- 
ent courts,  but  not  so  the  Commission,  which  is  entitled  to  use  its 
enlightened  judgment.  Such  examples  might  be  multiplied  indefi- 
nitely. In  my  opinion,  there  is  no  argument  against  leaving  to  the 
Commission  every  power  which  it  now  has  and  extending  the  same  so 
that  it  may  adequately  and  speedily  enforce  the  provisions  of  the  act 
without  unnecessary  interference  from  the  courts.  Mark  it  that 
those  who  oppose  these  simple  amendments  are  not  looking  for  rail- 
way regulation  for  the  public  good. 

INTERSTATE    COMMERCE    COURT    SHOULD    NOT    BE    EMPOWERED    TO    SUBSTI- 
TUTE ITS  JUDGMENT  UPON  THE  FACTS  FOR  THAT  OF  THE  COMMISSION. 

The  proposition,  which  has  been  made  in  various  forms,  to  establish 
an  interstate-commerce  court  should  be  very  carefully  scrutinized  and 
its  jurisdiction  should  not  extend  to  the  determination  of  the  matters 
of  fact,  except  in  so  far  as  the  same  might  be  necessary  in  ascertaining 
w^hether  the  Commission's  decision  was  in  Anolation  of  some  law  or 
constitutional  rights.  In  other  words,  its  judgment  upon  the  facts 
should  not  be  substituted  for  that  of  the  Commission.  It  should  be 
made  to  worlc  in  harmony  and  not  in  opposition  to  the  Interstate 
Commerce  Commission.  It  should  be  constituted  in  fact  a  court 
to  protect  the  rights  rather  than  to  act  as  a  trier  of  facts.  Its 
object  should  be  to  speed,  rather  than  to  impede,  the  prompt 
enforcement  of  the  Commission's  order.  There  should  be  only  one 
such  court,  so  that  on  all  questions  it  may  act  speedily  as  a  unit, 
and  its  judgment  should  be  final  except  on  constitutional  ques- 
tions. Its  powder  to  review  any  action  of  the  Commission  should  be 
confined  to  ascertainment  of  whether  or  not  the  Commission's  order 
is  in  violation  of  law  or  constitutional  right,  and  it  should  not  be  per- 
mitted to  suspend  such  order  pending  the  court's  decision  except 
where  it  is  manifestly  unlawful. 

I  c  1,-05 21 
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The  procedure  before  it  should  require  a  prompt  submission  of 
the  findings  of  the  Commission  and  the  original  testimony,  without 
the  enormous  expense  of  printing  or  copAdng,  to  such  court  on  any 
application  to  suspend  the  Commission's  order,  and  that  it  decide 
the  matter  of  such  application  promptly  upon  that  record.  In  all 
such  matters  a  speedy  determination  is  the  most  important  element, 
and  while  the  impossibility  of  a  judicial  procedure  through  the 
regular  channels  of  our  courts  affording  sufficient  promptness  may, 
and  doubtless  does,  justify  the  establishing  of  such  a  court,  yet  the 
validity  of  any  procedure  before  the  Commission  or  the  validity  of 
its  findings  and  decisions  should  not  be  jnade  to  depend  upon  the 
constitutionality  of  any  law  establishing  such  court  or  defining  its 
powers,  that  is  to  say,  if  Congress  makes  a  mistake  in  the  one  law  it 
should  not  affect  the  other.  We  have  all  along  supposed  that  it  is 
not  within  the  constitutional  right  of  Congress  to  vest  in  the  judi- 
ciary rate-making  powers,  directly  or  on  appeal,  though  it  may  con- 
fer such  power  upon  a  commission.  In  view  of  which  it  will  be 
readily  observed  that  in  the  event  of  such  power  being  conferred 
upon  the  Commission  no  appeal  could  lie  to  any  court  for  a  review 
of  the  Commission's  determination  of  a  rate  for  the  future  for  want 
of  constitutional  power  of  the  court  to  exercise  the  legislative  func- 
tion of  rate  making.  We  want  the  interstate- commerce  act  so 
amended  that  the  Commission,  after  hearing  on  complaint,  may 
name  a  proper  rate  to  take  the  place  of  an  unlawful  one,  and  we  don't 
want  that  power  destroj'ed  because  of  the  invalidity  of  some  law 
providing  for  review  by  some  court. 

Furthermore,  it  would  seem  foolish  to  have  a  court  review  the 
Commission's  findings  of  fact  and  determination  of  what  should  be 
a  proper  rate;  the  findings  of  some  one  must  determine  it,  and 
suppose  the  court  has  the  power  of  review  and  should  arrive  at  a 
different  conclusion  to  the  Commission:  upon  what  ground  could  it 
be  said  that  the  court  is  any  nearer  right  than  the  Commission? 
Why  substitute  the  court's  judgment  for  that  of  the  Commission  on 
the  facts  or  questions  of  a  proper  rate,  when  a  Commission  is  the 
more  competent  to  decide  it,  as  the  courts  have  repeatedly  admitted? 

The  only  excuse  for  an  interstate-commerce  court  is  to  provide  an 
appropriate  and  speedy  opportunity  to  have  passed  upon  the  ques- 
tions pertaining  to  the  lawfulness  of  the  Commission's  decision  and 
protection  of  constitutional  property  rights;  if  it  goes  beyond  that 
it  will  be  a  snare  and  a  pitfall. 

The  courts  as  they  exist  now  can  afford  to  parties  complaining 
of  the  Commission's  decision  respecting  a  future  rate  as  proposed 
adequate  protection.  Certainly  until  the  new  part  of  the  proposi- 
tion— that  is,  the  establishing  of  a  special  court — can  be  deliberately 
planned  and  carried  out.  There  is  no  haste  necessary,  so  let  that 
part  of  it  rest  till  you  ascertain  how  much  it  is  needed.  How  fool- 
ish it  would  be  to  establish  a  new  court  in  a  hasty  and  imperfect  way. 

THE  PROPOSITION  TO  ALLOW  POOLING  UNNECESSARY;     BESIDES,  IT  W^OULD 
BE  DESTRUCTIVE  OF  COMPETITION  AND  GOOD  PUBLIC  SERVICE. 

The  present  law  prohibits  pooling;  that  is,  it  prohibits  two  or  more 
lines  of  railroad  leading  from  one  commercial  center  to  another  from 
agreeing  that  they  will  divide  their  earnings  or  traffic.     That  provi- 
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sion  of  the  law  Avas  no  doubt  inserted  so  as  to  preserve  competition, 
both  in  respect  to  the  matter  of  rates  and  quality  and  character  of 
service.  It  looks  to  me  that  it  will  be  a  step  backward  to  now  legalize 
IDOoling  and  destroy  competition.  I  can  not  see  that  it  will  have  an}- 
material  effect  upon  the  question  of  rates  if  the  Commission  is  given 
power  to  fix  rates  in  case  of  a  pooling  agreement  or  arrangement,  but 
the  question  of  service  performed  for  the  rate  charged  is  quite  as 
material  as  the  rate  itself,  both  with  respect  to  the  carriage  of  freight 
and  passengers.  There  would  be  no  way  in  which  the  (xovernment 
can  successfully  regulate  the  quality  of  the  service  which  shall  be 
rendered  for  a  given  rate.  It  coidd  only  do  so  in  a  g<.'neral  way.  I 
predict  that  in  case  Congress  should  legalize  jwoling  that  it  will  be 
found  by  experience  that  it  v\ill  be  at  the  sacrifice  of  the  service  in 
point  of  quality  and  time.  /There  does  not  seem  to  be  any  necessity 
for  it.  It  is  not  necessa^^y  in  order  to  prevent  rate  wars,  since  there 
can  be  no  competition  if  the  railroads  all  maintain  their  published 
rates.  If  one  reduc(is  a  rate,  the  other  does  or  may,  so  that  very  little 
traffic  will  be  diverted  by  the  reduced  rate  from  one  line  to  another. 
Besides,  most  of  the  rates  are  made  practically  by  agreement  between 
the  interstate  lines. 

I  have  no  hesitancy  in  saying  that  it  is  an  advantage  to  the  rail- 
roads to  be  able  to  agree  upon  the  rates  which  shall  be  charged,  and 
such  agreement  through  traffic  associations  or  otherwise  might  be 
legalized  provided  the  rates  thereby  miade  are  put  into  effect  under 
such  agreement  and  are  subject  to  the  supervision  of  the  Commission 
in  every  case  as  a  condition  j)recedent  to  being  effective,  and  thereaftei* 
to  investigation  and  change  upon  complaint.  That  sort  of  an  ar- 
rangement would  leave  out  the  danger  of  rate  wars,  which  is  the  main 
argument  in  favor  of  pooling,  but  would  leave  the  public  the  benefit 
of  competition  in  the  matter  of  service,  as  each  road  will  undertake 
then  to  render  such  service  as  to  induce  the  largest  movement  over  its 
lines,  and  still  be  left  with  the  incentive  to  afford  the  best  service  pos- 
sible to  get  the  business.  I  believe  in  retaining  the  present  law  with 
such  additions  only  as  are  necessary,  and  after  perfecting  it  let  it  be 
fairly  tried.  It  is  like  having  a  complicated  machine,  every  part  of 
Avhich  Avorks  well,  but  there  is  a  want  of  sufficient  power  to  produce 
results.  Let  the  power  be  given  the  Commission  to  operate  under 
the  present  law  and  the  public  will  have  as  simple  a  remedy  as  pos- 
sible, and  the  railroads,  knowing  that  the  remedy  exists,  will  adjust 
most  of  the  disputes  with  shippers  without  compelling  a  resort  to 
the  Commission. 

I  desire  to  impress  upon  the  members  of  this  committee  that  if  you 
make  a  provision  in  any  bill  which  contains  an  interstate  commerce 
court  that  such  court  shall  pass  upon  the  reasonablenes  or  the  fair- 
ness of  the  decisions  of  the  Commission,  or  their  justness,  you  might 
as  well  abolish  the  Commission  entirely,  because  the  question  of  rea- 
sonableness is  a  question  of  fact,  and  the  court  would  simply  be  sub- 
stituting its  judgment  for  that  of  the  Commission  without  the  power 
to  fix  the  rate  for  the  future.  In  such  a  case  the  court  would  be  de- 
structive of  the  power  of  the  Commission,  as  it  might  happen  that  its 
judgment  was  different  from  that  of  the  Commission. 

The  making  of  the  rate  by  the  Commission  is  a  legislative  power, 
and  it  has  never  been  considered  that  the  courts  have  jurisdiction  to 
inauire  into  the  reasonableness  of  the  action  of  a  legislature  or  a  legis- 
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lative  commission  in  determinino-  the  facts.  It  is  unnecessary,  be- 
cause if  the  Commission  acts  lawfiilly,  within  the  limits  of  the  Con- 
stitution, there  need  be  no  fear  that  serious  injustice  will  be  done,  and 
if  Congress  has  not  confidence  in  the  Commission  acting  justly  in  the 
premises,  upon  what  consideration  might  it  be  expected  that  the  court 
would  be  better  qualified  to  do  so  ? 

Suppose,  for  example,  that  the  Commission  should  decide  that  a 
given  rate,  under  all  of  the  circumstances  was  unreasonable  to  the 
extent  of  1  cent  per  100  pounds.  That  would  be  a  matter  of  judg- 
ment. Now,  suppose  that  the  court  should  hold  according  to  its 
judgment  it  should  not  be  advanced  and  set  aside  the  findings  of  the 
Commission  simply  because  the  court  might  think  that  the  Conmiis- 
sion's  decision  was  not  reasonable.  There  is  just  as  much  sense  in 
having  anotht^r  court  to  pass  upon  the  reasonableness  of  the  judgment 
of  that  court,  and  so  on,  ad  infinitum,  as  to  have  a  court  determine 
whether  the  Commission's  decision  is  reasonable. 

I  desire  also  to  call  this  connnittee's  attention  to  the  fact  that  in  the 
bills  so  far  presented,  wherein  it  is  proposed  to  have  a  court  to  review 
the  action  of  the  Commission,  it  is  only  the  railroad  that  is  given  the 
right  to  review.  Can  it  be  possible  that  the  railroads  have  greater 
rights  in  this  particular  than  the  public?  I  say  that  if  the  court  is 
to  be  given  the  power  to  determine  whether  the  Commission's  decision 
is  reasonable  the  public  and  the  shipper  is  as  much  entitled  to  it  as 
the  railroad  and  they  will  demand  it,  and  on  behalf  of  my  clients  I 
do  demand  it  at  the  hands  of  this  committee.  Mj^  judgment  is  that 
it  will  be  found  that  it  is  destructive  to  the  act  to  put  an}^  such  pro- 
vision in  it. 

THE  BOND  or  THE  RAILROAD  TO  REFUND  TO  THE  SHIPPER. 

I  undertalve  to  say  that  this  provision  is  simpl}^  an  illusion  in  the 
form  in  which  it  appears  in  aii}^  of  the  bills  which  I  have  seen.  I 
am  speaking  plainly,  but  to  the  point,  "^^^lat  need  is  there  for  the 
bond  of  a  solvent  railroad  company  to  bind  itself  to  pay  back  to  the 
shipper  tlie  imreasonable  charge  but  to  burden  the  shipper  to  sue  the 
railroad  company  on  the  bond  in  order  to  recover  it?  He  has  ex- 
actly the  same  right  under  the  common  law  to-day,  and  he  has  the 
same  right  under  the  interstate  commerce  law  to-day.  He  can  not 
resort  to  it;  he  will  not  resort  to  it;  and  it  will  be  of  no  benefit  what- 
ever. The  present  act  provides  fully  for  reparation.  It  provides 
that  in  case  the  rate  is  unreasonable  or  otherwise  unlawful  the  Com- 
mission may  order  what  reparation  it  recommends  that  the  carrier 
shall  pay  to  the  shipper,  and  the  shipper  can  make  his  case  in  court 
by  filing  a  petition  to  recover  that  money,  in  the  trial  of  which  the 
findings  of  the  Commission  are  prima  facie  evidence.  If  he  suc- 
ceeds, the  court  allows  costs  and  attorneys'  fees.  Therefore,  the  bond 
proposition  is  an  entirely  useless  incubus  in  cases  of  solvent  railroads 
and  no  suit  will  ever  be  brought  upon  it. 

WARNING. 

From  a  careful  and  exhaustive  study  of  the  interstate  commerce 
act  and  the  decisions  of  the  courts  with  respect  to  the  same,  having 
detailed  knowledge  of  its  provisions  and  the  practice  under  it,  I  beg 
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to  warn  this  coniniittee,  if  it  desires  effective  legislation,  to  act  not  so 
hastily  as  to  turn  out  and  present  a  bill  that  does  not  bear  the  im- 
press of  deliberate  and  careful  judgment. 

EIXHIBIT  No.  1. 

Cattle  rates  from  Southwest  higher  than  any  time  in  fifteen  years — 
General  coniylairit — Rates  for  Southwest  fixed  hy  combination  of 
the  railroads — C omfetition  eliminated — Testimony  of  railroad  offi- 
cers in  the  matter  of  class  and  commodity  rates  from  St.  Louis  to 
Texas  common  points  in  force  over  the  Missouri  Pacific  and  other 
railways. 

[C.  Haile,  freight  traffic  manager  of  Missouri.  Kansas  and  Texas  Railway  Company.] 

Mr.  Beyson.  Had  you  in  the  face  of  these  new  rates  of  Marcb,  190-3,  taken 
into  consideration  the  water-competition  feature  from  New  York  to  Galveston? 
Was  that  a  controlling  element? 

Mr.  Haile.  Possibly  not  a  controlling  element,  but  a  very  important  factor  in 
the  making  of  the  rates ;  it  was  really  one  of  the  strongest  factors  that  appeared 
to  my  mind.  I  had.  previous  to  our  announcement  of  this  advanced  scale,  a 
great  deal  of  talk  with  the  representative  of  the  Mallory  Line. 

Mr.  Bryson.  That  line  is  not  subject  in  any  way  to  the  filing  of  tariffs  with 
the  Interstate  Commerce  Commission? 

;Mr.  Haile.  I  understand  not  from  New  York  to  Galveston ;  so  far  as  parties 
to  a  through  rate  is  concerned,  I  do  not  know  whether  they  file  their  rates  or 
not.  But  I  was  going  to  say  that  I  had  a  talk  with  the  view  of  determining 
whether  or  not  it  was  possible  for  them  to  make  any  advance,  in  view  of  the 
competition  they  have  from  tramp  vessels — schooners.  I  was  satisfied  in  my 
own  mind  that  so  far  as  the  rail  lines  from  St.  Louis  were  concerned — and  from 
Chicago  we  were  all  of  one  opinion — that  the  rates  ought  to  be  advanced;  that 
there  was  no  reason  why  they  should  not  be,  and  every  reason  from  our  own 
standpoint  why  they  should.  The  question  arose  with  me  as  to  whether  or  not 
it  was  possible  to  get  these  rates,  these  water  rates,  which  might  be  used  to 
defeat  any  through  tariffs,  advanced,  and  I  was  satisfied  from  this  conference 
with  Mr.  Warfleld  that  they  could  make  some  advances  in  their  rates,  and  I 
knew  about  what  volume  of  advance  that  would  probably  be. 

;\Ir.  Bryson.  There  was  no  understanding  or  agreement  between  you  and 
tlie  water  representative  what  the  advance  would  be? 

"Sh:.  Haile.  Absolutely  none. 

3Jr.  Bryson.  You  felt  it  your  duty  to  advise  yoiu'self  whether  your  line, 
independently,  could  undertake  to  advance  the  rates  on  your  line? 

Mr.  Haile.  Yes.  sir. 

;Mr.  Bryson.  I  think  that  is  all. 

Connnissioner  Prouty.  Mr.  Haile.  most  of  the  articles  to  which  these  ad- 
vanced rates  apply  are  produced  both  in  the  Middle  'S'^'est  and  on  the  Atlantic 
seaboard,  are  they  not? 

Mr.  Haile.  A  great  many. 

Connnissioner  Prouty.  And  there  must  be  a  relation  of  rates  between  those 
two  points  and  Texas  common  points? 

'Siv.  Haile.  Yes,  sir. 

Connnissioner  Prouty.  Would  it  be  possible  for  you  to  advance  your  rates 
without  the  rates  from  the  Atlantic  seaboard  were  advanced? 

Mr.  Haile.  I  think  the  result  would  be  to  divert  to  eastern  marlvCts  a  great 
deal  of  the  toiuiage  now  handled  from  the  middle  western  markets. 

Commissioner  Prouty.  As  a  matter  of  policy,  you  would  not  be  disposed 
to  iii;il;o  a  general  advance  unless  there  was  an  advance  there? 

Ml'.  IIaii.i:.   Yes,  sir. 

Connnissioner  Prouty.  On  the  other  hand,  it  would  not  be  p<>ssihle  for  them 
to  advance  tlieir  rates  mdess  you  advanced  yours? 

Mr.  Haile.  I  think  not. 

Commissioner  Prouty.  Before  the  rates  of  the  Cromwell  Line  wei'e  advanced, 
had  you  any  talk  or  understanding  with  the  managers  of  tliat  line  that  if 
their  rates  were  advanced  yours  probably  would  be? 
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Mr.  Haile.  I  suppose  you  mean  the  Mai  lory  Line? 

Commissioner  Prouty.  Yes ;    the  Mallory  Line. 

Mr.  H.iiLE.  I  had  a  talk,  as  I  say,  with  Mr.  Warfield,  and  I  told  him  it  was 
the  very  earliest  desire  on  the  part  of  our  people  to  make  an  advance  in  our 
rates  from  St.  Louis,  that  naturally  we  could  not  do  it  unless  there  was  an 
advance  from  New  York,  and  I  asked  him,  in  view  of  the  competition  that 
he  had  to  meet  from  New  York;  to  Galveston  in  the  way  of  schooner  com- 
petition and  tramp  vessels,  whether  they  would  bring  about  an  advance  in  their 
rates  to  Galveston,  and  the  net  result  of  the  interview  was  that  they  could 
j>robably  make  some  advance  without  affecting  in  any  marked  degree  the 
volume  of  tonnage  they  had.  That  was  with  reference  primarily  and,  in 
fact,  I  think,  solely  to  the  business  between  New  York  and  Galveston.  I  felt 
satisfied  in  my  own  mind  that  if  they  could  make  that  advance,  if  they  were 
satisfied  that  they  would  make  the  advance  to  Galveston  they  would  not  hesitate 
to  make  it  to  the  interior. 

[Mr.  Haile  had  just  stated  that  he  had  a  theory  respecting  increase  in  damage 
claims,  and  that  he  could  state  it  if  desired.] 

Mr.  CowAN.  I'ou  may  do  so. 

Mr.  Haile.  That  is,  that  the  cattle  men  themselves,  believing  from  their  stand- 
].ioint  that  these  advances  in  rates  were  not  justified  or  proper,  made  up  their 
minds  to  avail  of  every  pretext  or  technicality  to  get  back  as  much  of  that 
advance  in  the  way  of  claims  as  possible.  I  do  not  mean  that  that  resulted  from 
a  dishonest  purpose,  but  it  followed  the  advance  in  rates  and  was  the  result  of 
the  determination  on  their  part  to  secure  from  the  railroads  every  cent  it  was 
possible  to  get  on  such  a  showing  as  they  could  make. 

Mr.  Cowan.  Now,  Mr.  Haile,  that  might  apply  to  some  of  those  who  have  made 
claims,  but  the  evidence  taken  in  this  case  as  shown  by  many  men  engaged  very 
extensively  in  the  cattle  business  is  that  they  have  had  very  few  claims.  The 
principal  cattlemen  in  Texas  have  very  few  claims,  do  they  not? 

Mr.  Haile.  I  knoAv  some  men  who  do  not. 

Mr.  Cowan.  There  may  be  that  disposition  on  the  part  of  some  men. 

Mr.  Haile.  I  think  so. 

Mr.  Cowan.  There  has  been  a  general  complaint  of  an  advance  in  rates,  has 
there  not? 

Mr.  Haile.  Yes,  sir ;  there  has  been  complaint. 

Mr.  Cowan.  Is  it  not  a  fact  that  resulted  in  the  Cattle  Raisers'  Association 
inviting  a  conference  with  the  traffic  ofliials  at  St.  Louis  some  three  years  ago, 
in  which  the  representatives  of  the  association  immediately  met  you  and  a  num- 
ber of  traffic  men  to  tallc  over  the  matter  and  see  if  we  could  not  get  the 
advances  of  1899  reduced?    Do  you  remember  that? 

Mr.  Haile.  Yes,  sir. 

Mr.  Cowan.  And  after  giving  consideration,  you  all  declined  to  reduce  them? 

Mr.  Haile.  Yes,  sir. 

Mr.  Cowan.  The  advances  which  were  made  in  those  rates  made  them  higher 
than  they  had  ever  been  before? 

Mr.  Haile.  I  think  they  are. 

Mr.  Cowan.  Is  it  not  a  fact  that  for  ten  years  previous  to  the  advances  made 
in  3899  the  rate  from  Fort  Worth,  for  example — which  would  be  a  fair  one — had 
neA'er  Iieen  more  than  31  i  cents  per  hundred  pounds? 

Mr.  Haile.  I  will  tell  you.     I  think  that  is  substantially  true,  Mr.  Cowan, 

Mr.  Cowan.  Is  it  not  a  fact  that  during  that  period — say,  from  1890  up  to 
1899 — that  the  rates  had  gone  from  2.5  to  28*  cents  for  the  major  portion  of  the 
time  to  Kansas  City?  J 

Mr.  Haile.  No  :  I  find  that  such  rate  ^^•as,  in  1889,  to  Kansas  City,  281  cents, 
and  it  was  advanced  from  that  figure  up  to  .33  cents,  where  it  remained  for  a 
series  of  years,  and  was  reduced  again  to  28  cents,  and  then  advanced  to  33* 
cents,  and  then  again  to  36i  cents. 

yiv.  Cowan.  When  I  said  SlJ  I  meant  33^  cents;  at  all  events,  the  36i-cent 
rate  to-day  is  a  higher  rate  than  has  existed  since  the  organization  of  the  Inter- 
state Commerce  Commission  and  since  we  have  had  a  file  of  the  tariffs  with 
them  ? 

Mr.  Haile.  Yes,  sir. 

"^Ir.  Cowan.  What  else  could  you  expect,  then,  than  that  the  cattlemen  vvonld 
complain  of  the  advances  in  these  rates,  when  they  did  not  know  anything 
about  your  operating  expenses  and  you  have  increased  your  volume  of  traflic? 

Mr.  Haile.  Oh,  I  expect  them  to  complain. 

'Mr.  Cowan.  What  better  standard  is  there  which  a  man  should  take  than 
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what  has  voluntarily  been  kept  in  force  for  a  long  period  of  years?  What 
better  standard  is  there  for  him? 

Mr.  Hailk.  It  would  depend  on  the  conditions  entirely  under  which  that  rate 
had  existed. 

Mr.  CowAN.  That  rate  existed  under  a  condition,  we  will  say,  of* competition? 

Mr.  Haile.  I  think  it  is  clearly  shown  in  the  testimony  which  has  been  taken 
in  this  case  that  it  was  an  unreasonably  low  rate  during  all  that  period. 


Wednesday,  January  25,  1905. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  AYilliam  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  MR.  H.  T.  NEWCOMB. 

^[r.  Xewcomb.  Some  time  last  summer  I  wrote  a  magazine  article 
contending  that  the  question  whether  rates  had  been  advanced  or 
decreased  could  not  be  decided  without  reference  to  the  changes  in 
the  value  of  the  standard  money  in  which  the  rate  is  paid.  *  I  have 
since  been  requested  by  some  of  the  railroad  companies  to  apply  the 
principles  that  I  used  in  that  article  to  this  Senate  Document  Xo.  257, 
in  which  the  Interstate  Commerce  Commission  alleged  that  there  has 
been  a  great  advance  in  rates,  and  made  the  statement,  which  has  been 
repeated  here,  that  this  amounted  to  about  $155,000,000,  as  compared 
with  the  year  1891),  in  the  single  year  1903. 

Mr.  Bacon.  One  hundred  and  fifty-five  million  dollars  in  the  last 
year,  as  compared  with  the  next  preceding  year,  not  the  four  years 
past. 

Mr.  Xewcomb.  I  beg  Mr.  Bacon's  pardon ;  I  think  Mr.  Bacon  is 
in  error  in  regard  to  that.  I  will  read  the  statement,  which  is  on 
page  5  of  this  document : 

The  average  rate  per  ton  for  this  year  was  $1.0793,  or  nearly  12|  cents  per  ton 
greater  than  the  average  rate  per  ton  for  the  j^ear  ending  June  30,  1899,  this 
difference  amounting  in  revenue  to  $155,475,502  over  what  it  would  have  been  at 
the  average  rate  of  the  first-mentioned  year. 

Mr.  Bacon.  I  stand  corrected. 

Mr.  Xewcomb.  Xow,  it  is  rather  startling,  Mr.  Chairman,  that  this 
statement  depends  on  an  erroneous  use  of  the  Commission's  own 
figures.  The  figures  used  by  whoever  prepared  this  report  differ 
from  those  used  b}^  the  statistician  in  the  statistician's  report,  and  the 
differences,  as  between  the  year  1899  and  the  year  1903,  amount  to 
one-third  of  the  total  advances.  The  author  of  this  report  gives  the 
rate  per  ton  for  1899  as  95  cents.  As  a  matter  of  fact,  it  was  97  cents. 
He  states  the  first  year  of  his  comparison  too  low.  He  gives  the  year 
1903  as  $1.07,  when,  as  a  matter  of  fact,  it  was  $1.05.  So  that  he  puts 
the  first  year  2  cents  too  low  and  the  last  year  2  cents  too  high,  and  if 
we  correct  those  figures  by  using  the  figures  in  the  statistician's 
report,  which  were  open  and  available  to  the  author  of  tliis  report,  at 
once  $53,000,000  of  this  increase  disappears.  I  will  furnish,  to  go 
with  my  remarks,  a  table  showing  the  figures  furnished  by  the 
auditor  for  this  report,  and  the  reports  which  are  available  to  the 
statistician.  But,  Mr.  Chairman,  a  calculation  of  that  sort  depends 
entirely  upon  the  selection  by  the  autlior  of  the  report  of  the  A^ear 
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which  he  shall  make  the  basis  of  his  calculation.  These  rates  per  ton 
have  differed  from  year  to  year,  and  anyone  can  get  any  results 
which  he  pleases  by  using  a  selected  year.  In  order  to  show  this  I 
have  made  a  table  on  precisel}^  the  same  basis,  taking  the  year  1904, 
and  I  show  in  columns  the  results  as  compared  with  the  Commission's 
table ;  but  it  appears  from  my  figures,  using  the  year  1904  instead  of 
the  vear  1899  as  a  basis,  that  on  that  comparison  there  was  a  lowering 
of  rates  amounting  to  $234,000,000. 

I  do  not  attach  great  importance  to  that  table.  It  merely  shows 
liow  easy  it  is  to  use  figures  of  this  sort  to  get  any  result  you  want. 
The  Commission  might,  perhaps,  have  gotten  an  even  higher  figure  if 
they  had  taken  another  basis,  and  I  can  get  a  much  higher  figure 
again  by  having  some  other  basis.  Anything  in  the  world  can  be 
gotten  by  taking  figures  of  that  kind.  One  result  is  as  real  as  the 
other. 

It  is  proper  to  call  the  attention  of  the  committee  to  the  increased 
expenses  of  railroad  companies  as  between  those  two  years  which  were 
used  for  that  comparison.  Between  1899  and  1903  operating  ex- 
]:)enses  increased  $400,000,000.  Wages  paid  to  the  emplo3'ees  of  the 
railroads  increased  $2'22,000,000.  The  cost  of  maintaining  structures 
and  equipment  and  roadbed  increased  $175,000,000,  and  the  fuel  bills 
of  the  railwav  companies  increased  from  $77,000,000  to  $140,000,000, 
or  $69,000,000  altogether. 

I  have  also  made  some  calculations  showing  the  efficiency  of  money 
payments  for  fuel,  for  operating  expenses,  for  wages,  and  so  forth. 
It  appears  that  for  every  dollar  paid  out  in  wages  in  1899  the  rail- 
ways were  able  to  carry  294  tons  of  freight  a  mile.  In  1903  for  each 
dollar  paid  in  wages  they  were  only  able  to  carry  240  tons  a  mile.  So 
that  with  that  slightly  higher  rate  it  affected  their  earnings  per  ton 
per  mile,  and  they  could  only  earn  from  freight  $1.88  where  they 
earned  $2.13  in  the  earlier  year. 

The  efficiency  of  the  amount  paid  in  wages  was  less  in  1903  than  it 
was  in  1899.  I  have  made  similar  calculations  relating  to  coal,  which 
show  that  for  a  dollar  paid  for  coal  the  railwavs  were  able  to  earn  $9 
from  freight  in  1903  where  they  earned  $13.25  in  1899. 

The  same  is  true  of  their  operating  expenses,  the  figures  being 
$1.05  in  1903  as  against  $1.19  in  1899.  On  page  6  of  the  report  we 
find  considerable  discussion  as  to  the  advances  of  rates  of  particular 
articles.  I  selected  the  article  of  hay,  which  was  advanced  from  the 
fifth  to  the  sixth  class,  and  that  advance  is  now  the  subject  of  litiga- 
tion. The  Commission  states  that  this  is  an  average  of  about  80  cents 
a  ton  on  12,000,000  tons.  I  do  not  know  whether  that  average  is  cor- 
rect or  not,  but  perhaps  it  is  worth  while  showing  that  the  price  of 
hay  has  gone  up  so  much  during  the  j^ear  that  if  the  railroads  did 
get  the  advance  of  $14,000,000  which  the  Commission  thinks  they  got 
on  account  of  tliis  higher  rate,  the  additional  farm  value  of  the 
amount  moved  during  that  time  was  $34,000,000,  or  two  and  a  half 
times  as  great;  and  it  is  worth  noting  that  during  the  four  years  used 
for  this  comparison,  although  the  crop  was  ncA^er  as  great  as  the  crop 
of  1899,  the  value  of  hav  to  the  farmers  of  the  United  States  was 
$204,000,000  more  than  it"  would  have  been  at  the  price  of  1899. 

It  was  stated  here  the  other  day,  I  think  yesterday,  that  there  had 
not  been  any  reduction  in  freight  rates.  I  made  a  comparison  on  the 
basis  of  the  report  published  by  the  auditor  of  the  Commission  about 
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a  year  ago.  called  a  "  Forty-two  3'ear  review  of  railway  rates,"  a  docu- 
ment containing  a  good  deal  of  very  valuable  data.  There  are  three 
great  classifications,  you  know,  of  the  freight  traffic  in  the  United 
States.  The  official  classification  applies  to  all  business  east  of  the 
Alississippi  River  and  north  of  the  Ohio  and  Potomac  rivers. 

In  that  classification  during  the  period  from  1887  to  date — or  to 
the  date  of  this  report,  some  time  in  1902 — the  net  result  of  changes 
in  the  classification  has  been  that  95  articles  are  classified  higher 
than  they  were  at  the  beginning  of  the  period  and  121  articles  are 
classified  lower  than  they  were  in  the  beginning  of  the  period. 

In  the  western  classification,  which  applies  on  all  classified  traffic 
west  of  .the  Mississippi  Eiver  and  the  Great  Lakes  to  the  Pacific 
coast,  65  articles  are  classified  lower  and  23  are  higher  than  they 
were  before.  In  the  southern  classification,  which  applies  east  of 
the  INIississippi  River  and  south  of  the  Ohio  and  Potomac  rivers, 
there  are  254  reductions  as  against  125  advances.  Those  are  net 
changes. 

The  Chairmak.  In  what  period  is  that? 

]Mr.  Xewcoimb.  That  is  during  the  period  covered  b}'  that  report. 
The  auditor  of  the  Commission  receives  something  like  300  tariffs  per 
day.  They  all  make  changes,  and  it  is  the  common  impression,  I  am 
told,  that  more  ot  those  changes  are  downward  than  upward.  I 
took  the  jDains  to  make  some  in(][uiries  yesterday  afternoon  concerning 
the  changes,  and  I  found  that  within  a  recent  period  there  have  been 
some  important  reductions.  Thus  the  rate  on  lumber  from  St.  Louis, 
Kansas  City,  and  river  points  to  St.  Paul  and  Minneapolis,  Minne- 
sota, and  AFisconsin  practically  has  been  reduced  from  16  to  14  cents 
A'ery  recently.  Sugar  from  the  Atlantic  seaboard  to  the  Missouri 
River  and  to  New  Orleans  territory  has  been  reduced.  There  has 
been  a  reduction  on  crackers  and  cakes  and  bakery  products  through- 
out the  entire  West,  and  on  soft  coal  there  has  been  a  reduction  from 
the  Mississippi  River  to  Iowa.  Only  one-half  of  the  regular  rates 
on  seed  wheat  to  Iowa.  Minnesota,  and  Dakota  are  now  being 
charged. 

The  lines  from  Chicago  and  Milwaukee  to  the  Mississippi  River 
have  made^a  reduction  from  10  cents  to  9  cents  on  wire  articles,  nails, 
etc.  The  grain  rate  from  Mississipj^i  River  crossings  to  Ohio,  Indi- 
ana, Michigan,  etc.,  have  been  reduced  from  1  to  5  cents  each. 
There  is  a  great  reduction  pending  covering  the  entire  through 
south-boimd  business  from  the  Ohio  River,  Chicago,  Cincinnati,  St. 
Louis,  and  all  points  using  the  Ohio  River  as  a  base  to  the  great 
cities  of  the  South,  and  that  will  ailect  all  contiguous  territory. 

As  a  result  of  these  reductions  all  the  rates  from  Baltimore,  New 
York,  Philadelphia,  and  Boston,  and  similar  territory  in  the  East 
have  been  reduced  so  that  practically  all  manufactured  products 
moving  into  the  South  have  considerably  1ow(h-  rates  than  they  have 
been  taking.  And  those  are  voluntary  reductions.  The  rates  to 
Atlanta  are  reduced  9  cents  on  first-class  freight,  about  9  per  cent  of 
the  old  rate.  The  reduction  on  second-class  freight  is  5  cents,  on 
thii'd-class  3  cents,  on  fourth-class  5  cents,  on  fifth-class  4  cents,  and 
so  all  along  the  line.  Other  cities  the  rates  to  which  are  reduced  are 
Dalton,  Cartersville,  Athens,  Elberton,  Augusta,  jNIacon,  Milledge- 
A'ille,  Albany,  and  Americus,  and,  as  I  said,  practically  all  of  the  ter- 
ritory in  that  region. 
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I  have  here  from  another  Government  document  a  table  showing 
the  course  of  rates  on  wheat  and  flour  from  Chicago  and  St.  Louis  to 
New  York.  These  are  the  most  important  rates  in  the  country.  The 
Chicago  and  New  York  rate  is  not  only  the  basis  of  the  rate  on  all 
^'rain  from  anj-  territory  west  of  Buffalo  and  Pittsburg,  and  a  line 
drawn  through  there — what  we  call  the  Central  Traffic  Association 
territorj^ — but  by  the  ajDplication  of  differentials  is  made  the  rate  to 
all  eastern  territorj'  on  all  that  freight,  whether  for  domestic  con- 
sumption or  exportation.  It  is  far  the  most  important  rate  in  the 
country'.  That  rate  from  Chicago  to  New  York  has  declined  per 
bushel.  It  was  $6.63  in  1899,  the  average  for  the  year,  and  $6.17  was 
the  average  for  1003.  The  table  shows  a  decline  from  15.7  cents  to 
the  present  basis.  I  have  compared  the  rates  per  bushel  on  wheat 
from  Chicago  to  New  York  with  the  farm  value  of  wheat,  and  it 
appears  that  where  it  took  1  bushel  in  every  5^  in  1899  to  pay  the 
freight  from  Chicago  to  New  York,  it  only  takes  1  bushel  in  every 
7.82  bushels  to  pay  the  freight  at  the  present  time.  That  is,  7.8^ 
bushels  of  wheat  will  now  move  from  Chicago  to  New  York  for  the 
price  of  1  bushel,  while  onlv  5  bushels  would  move  at  that  price  in 
3899. 

Mr.  Bacon.  I  would  like  to  ask  Mr.  Newcomb  if  he  considers  this 
a  fair  comparison,  as  regards  the  price  of  wheat,  which  is  now  very 
high.  It  is  25  or  30  cents  higher  now  than  has  been  the  average  price 
during  the  last  five  years. 

Mr.  Newcomb.  For  1902  the  comparison  would  have  been :  It  took 
1  bushel  in  7.20  as  against  1  bushel  in  5.25  in  1899,  so  that  about  the 
same  result  would  follow  in  last  year  or  any  other  year  of  that  series. 

STATEMENT  OF  HON.  H.  STEENERSON,  A   REPRESENTATIVE   IN 
CONGRESS  FROM  THE  STATE  OF  MINNESOTA. 

Mr.  Steenerson.  Inasmuch  as  I  have  prepared  a  couple  of  drafts 
of  a  bill  to  accomplish  the  purpose  reconmiended  by  the  President  in 
his  message  in  regard  to  extending  the  powers  of  the  Interstate  Com- 
merce Commission.  I  thought  that  I  would  appear  before  this  com- 
inittee  and  give  mj-  views.  , 

In  the  first  place,  I  shall  assume  that  the  reason  for  this  legislation 
is  apparent  to  the  committee  and  that  the  evils  to  be  remedied  are 
recognized,  as  they  seem  to  be  by  the  public  sentiment  throughout  the 
United  States  as  well  as  by  the  Executive.  So  that  it  is  not  necessary 
at  all  to  dwell  upon  that  feature.  I  will  assume  that  the  necessity 
for  the  legislation  exists  and  that  it  is  desired  to  meet  that  necessity. 
Neither  do  I  care  to  discuss  the  objections  which  have  been  made  to 
this  legislation,  that  it  would  injuriously  affect  capital  invested  and 
labor.  Those  facts  are  not  new  to  the  committee  nor  to  the  American 
]>eople.  Those  objections  have  been  heard  in  the  United  States 
almost  in  the  same  terms  for  the  last  thirty-five  years,  almost  ever 
since  the  first  granger  legislation  in  Illinois  and  other  western  States. 

I  recall  very  distinctly  that  I  served  in  the  senate  of  Minnesota  in 
1885,  just  twenty  years  ago,  Avhen  we  proposed  to  establish  a  railway 
commission  to  regulate  freight  rates  by  law,  and  these  same  objec- 
tions were  made.  We  had  ten  years  before  that  time  prescribed  by  a 
statute  the  maximum  rate  for  transporting  passengers — 3  cents  a 
mile.     That  was  twenty  years  ago,  and  that  is  the  maximum  rate 
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to-day  in  Minnesota ;  but  at  the  time  is  was  prescribed  every  railway 
man  in  the  country  said  that  it  would  ruin  and  bankrupt  all  the 
railroads  and  stop  all  railroad  construction.  And  Avhen  we  sought 
twenty  years  ago.  as  I  say,  to  give  this  power  to  public  officials,  dire 
disaster  and  ruin  was  predicted.  But  what  followed?  Of  course 
the  act  of  1885  in  Minnesota  did  not  contain  the  power,  but  two 
years  later  it  was  conferred,  and  although  that  was  not  in  the  proper 
language,  so  that  it  was  set  aside  in  the  milk-rate  case  by  the  Supreme 
Court,  later  the  State  did  put  it  into  their  law — in  1891— and  that 
has  been  in  operation  ever  since,  and  we  have  reduced  the  charges  for 
transportation  on  grain,  and  I  brought  that  case  before  the  Commis- 
sion myself  and  conducted  the  trial  of  it,  whereby  the  transportation 
rate  on  grain  over  the  Great  Northern  was  reduced,  and  the  rail- 
road, after  it  was  put  into  effect,  adopted  the  same  rate  as  was  pre- 
scribed by  the  Commission.  That  has  been  our  experience;  and  in 
every  instance  the  railway  companies'  representatives  have  predicted 
that  it  would  ruin  them,  whereas,  in  fact,  it  has  benefited  them;  and 
if  3'Ou  ever  refer  to  the  book  written  by  A.  B,  Sticloiey,  president  of 
the  Chicago  and  Great  AA'estern  Railway,  in  1893,  fourteen  years 
after  the  passage  of  the  interstate-commerce  act.  I  think  j^ou  will  be 
satisfied  that  he  proves  to  your  entire  satisfaction  that  instead  of 
being  an  injury  to  railroad  capital  and  railroad  labor,  public  regu- 
lation and  control  of  transportation  rates  is  a  benefit.  The  power, 
when  it  was  exercised  without  limitation  on  the  part  of  the  State  by 
the  transportation  companies,  was  so  abused  that  in  many  instances 
railroad  capital  was  entirely  wiped  out  and  destroyed.  So  that  I 
will  not  d"\^'ell  upon  that  feature  of  the  case. 

M}^  studies  have  been  confined  lately  to  the  legal  aspect  of  the 
proposed  bill.  But  in  order  to  understand  fully  the  legal  form 
which  the  proposed  statute  should  take,  I  want  to  remind  the  mem- 
bers of  the  committee,  although  I  am  quite  satisfied  that  they  all 
know  it,  that  they  should  bear  in  mind  that  there  are  certain  princi- 
ples of  law  that  are  absolutely  settled  and  are  not  subject  to  contro- 
versy in  the  United  States,  although  some  of  the  speakers  who  have 
been  before  the  committee  do  not  seem  to  recognize  the  fact.  These 
principles  have  been  settled  by  the  Supreme  Court  beyond  any  ques- 
tion of  doubt.  It  is  settled  that  the  exercise  of  the  power  to  pre- 
scribe a  freight  rate  for  the  future  is  a  legislative  act,  and  that, 
further,  such  a  legislative  function  can  not  be  exercised  or  performed 
by  an}^  court.  Now.  inasmuch  as  the  Constitution  says  that  the  judi- 
cial power  in  the  United  States  shall  be  vested  in  one  Supreme  Court 
and  such  other  inferior  courts  as  the  Congress  may  from  time  to  time 
establish,  it  is  apparent  that  if  you  call  a  body  a  court,  they  are 
thereby  siuiply  endowed  with  judicial  power  and  not  with  legislative 
powder,  and  consequently,  under  the  decisions  of  tlie  Supreme  Court, 
can  not  revicAv  the  action  of  a  commission  that  prescribes  rates  for 
the  future,  except  Avith  this  limitation — and  that  is  the  only  qualifi- 
cation tliat  exists — that  they  may  review  that  action  because  it  is 
the  same  as  a  laAv,  the  order  of  the  Commission  in  regard  to  rates  in 
the  future,  or  the  same  as  an  act  of  Congress  prescribing  what  rate 
shall  be  charged  in  the  future.  They  stand  absolutely  on  the  same 
footing,  and  the  power  to  delegate  that  authority  is  conceded.  There 
is  only  one  ground  upon  which  a  court  can  review  that  kind  of  legis- 
lation, whether  it  is  b}'  act  of  Congress  or  by  order  of  a  commission, 
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and  that  is  upon  the  gToiiiid  that  it  takes  private  property  ^Yithout 
compensation  or  without  due  process  of  law,  in  violation  of  the  fifth 
amendment  to  the  Constitution,  in  case  it  is  made  by  the  United 
States  authority,  or  in  violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  in  case  this  legislative  authority  is 
exercised  by  a  State. 

Mr.  TowNSEND.  I  would  like  to  ask  Mr.  Steenerson  to  define  a 
word,  if  I  may. 

Mr.  Steenerson.  Certainly. 

Mr.  TowNSEND.  In  most  of  these  bills  it  is  provided  that  the  court 
may  review  the  decision  or  order  as  to  its  reasonableness  and  lawful- 
ness. 

Mr.  Steenerson.  Yes. 

Mr.  Toavnsend.  What  can  j^ou  say  as  to  what  "'  reasonableness  " 
would  include ;  whether  that  is  a  question  of  fact  ? 

Mr.  Steenerson.  No;  I  conceive  that  probably  the  strongest  bill 
that  was  ever  before  a  court  in  favor  of  the  idea  that  the  court  could 
review^  the  question  upon  the  facts  was  in  the  case  in  the  State  of 
Minnesota,  the  case  which  I  referred  to  which  I  argued  before  the 
Commission  myself;  and  it  was  argued  by  General  Clapp,  our 
attorney-general,  before  the  supreme  court  of  Minnesota.  There  the 
court  stated  that  they  must  construe  the  statute  to  mean  that  it  only 
confers  upon  the  covu't  judicial  power — that  is,  power  to  review  the 
action,  whether  it  is  confiscatory  or  not  confiscatory. 

Judge  Mitchell,  whom  I  think  everyone  familiar  with  the  judicial 
history  of  the  State  will  recognize  as  one  of  the  ablest  judges  that 
ever  sat  on  the  bench  in  that  State,  was  particular  to  emphasize  the 
fact  that  the  only  ground  upon  which  any  court  could  review  the 
question  was  by  virtue  of  the  constitutional  provisions  that  I  have 
referred  to,  in  order  to  determine  whether  or  not  it  was  confiscatory, 
or  taking  property  without  due  process  of  law. 

Mr.  Townsend.  Would  not  that  be  covered  by  '"  lawfulness?  " 

Mr.  Steenerson.  I  think  the  court  w^ould  be  bound  to  construe 
"  lawfulness  "  as  simply  "  constitutionality."  Now,  these  principles 
having  been  settled  beyond  peradventure.  that  is  that  the  function 
is  legislative,  and  that  it  may  be  exercised  either  by  Congress  directly 
or  by  a  Commission,  and  that  no  power  exists  anywhere  to  review 
that  action  except  upon  the  ground  that  it  violates  the  Constitution, 
then  where  are  we?  The  right  of  a  court  to  enforce  the  Constitution 
is  not  dependent  upon  any  statute  of  a  State  or  of  Congress.  "VVlien 
T  drew  my  first  bill,  which  was  referred  to  this  committee,  I  modeled 
my  bill,  for  want  of  any  more  extended  knowledge  of  the  subject, 
after  the  law  of  JNIinnesota — that  is,  I  took  the  interstate  commerce 
act,  and  I  took  section  13  of  that  act  and  put  in  there  the  words  of 
the  Supreme  Court  in  the  maximum  rate  case  as  they  should  have  been 
in  there  to  confer  the  rate-making  power.  I  put  those  words  in  there 
and  then  I  had  special  provisions  for  a  review  in  the  court  somewhat 
similar  to  the  provisions  of  the  Cooper-Qua rles  bill,  modeled  after 
our  statute;  but  upon  reflection  I  made  up  my  mind  that  this  was 
utterly  superfluous  and  unnecessary,  because  if  the  courts  have  the 
right  to  review  it  in  order  to  enforce  the  constitutional  provisions 
against  confiscation,  then  they  do  not  need  any  statute,  any  more 
than  if  you  were  to  prescribe  to-day  that  the  maximum  to  be  charged 
lor  transporting  passengers  over  the  railroads  should  be  2|  cents  a 
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mile.  That  maximum  rate  can  l)e  attacked,  and  if  they  could  show 
before  a  United  States  court  anywliore  that  it  was  confiscatory  of 
their  property,  then  that  court  would  enjoin  the  enforcement  of  that 
law  as  unconstitutional,  without  our  putting  into  the  act  that  they  may 
do  it,  and  prescribing  the  manner  of  doing  it.  So  that  I  hold  that 
it  is  better  to  leave  the  method  of  procedure  to  review  these  unconsti- 
tutional orders  to  the  courts  themselves.  The}^  have  the  power, 
and  that  is  the  only  ground  upon  which  they  can  interfere. 

I  therefore  revised  my  bill,  and  I  drew  a  bill,  which  is  now  No. 
18048,  modeled  after  this  theory.  I  took  section  i:>  of  the  interstate- 
commerce  act  and  put  in  there  that  the  Commission  has  the  power 
to  order  a  rate  that  is  excessive  in  their  judgment  to  be  discontinued, 
and  to  substitute  another  schedule,  and  that  the  rate  shall  be  the 
rate  for  the  future.  That  is  in  unmistakable  terms.  After  doing 
that  I  provide  that  that  rate,  so  prescribed  by  the  Commission,  shall 
be  the  lawful  rate,  and  then  if  the  railroad  company  refused  to  obey 
it  in  the  future,  such  railroad  shall  be  subject  to  a  penalty  of  $1,000 
a  day.  That  makes  it  take  effect  at  once  when  the  Commission 
orders  it  to  take  effect.  And  further,  I  provide  that  the  penalty 
may  be  recovered  by  the  United  States  authorities,  and  shall  be  paid 
into  the  Treasury  of  the  United  States.  We  therefore  have  a  com- 
plete law  in  itself,  and  the  order  of  the  Commission  operates  the 
same  as  an  act  of  Congress.  Now,  it  is  true  that  that  may  be 
attacked  because  it  is  confiscatory.  Very  well;  let  them  attack  it, 
the  same  as  they  have  attacked  the  statutes  of  Nebraska  and  other 
States  as  being  confiscatory. 

The  question  that  is  raised,  undoubtedly,  in  the  minds  of  many 
members  is.  How  are  we  to  avoid  this  interminable  litigation  that 
takes  a  long  time,  and  which  the  Interstate  Commerce  Commission 
complains  of? 

They  say  that  it  takes  several  years  in  the  courts,  and  presumably 
it  was  to  avoid  that  delay  that  the  proposed  bill,  known,  I  believe, 
in  the  papers  as  the  Hepburn  bill,  the  bill  introduced  by  the  chair- 
man of  this  committee,  provides  for  the  extensive  machinery  to 
enforce  it— nine  circuit  judges  and  a  court  of  commerce,  with  all  the 
officers  necessarv  to  carrv  out  its  functions,  entailing  an  exjDense  upon 
the  United  States  Government  of  probably  $200,000  or  $300,000  a 
year.  The  idea  in  that  must  be  that  it  will  expedite  cases  of  this 
kind  and  the  settlement  of  those  questions,  and  the  onh'  case  of  this 
kind  that  can  arise  is  as  to  whether  or  not  the  rate  prescribed  is  con- 
fiscatory or  not.  Let  us  bear  that  in  mind,  then.  I  claim  that  this 
machinery  and  expense  is  unnecessary,  and  for  this  reason :  The 
records  of  the  Commission  and  of  the  courts  show  that  in  no  instance 
has  the  claim  been  made  that  the  rate  fixed  by  the  Commission  was 
confiscatory.  What  they  did  claim  in  the  case  that  went  to  the 
Supreme  Court  was  that  the  Commission  did  not  have  the  power  to 
fix  any  kind  of  a  rate,  confiscatory  or  otherwise.  And  it  was  the 
question  whether  the  words  in  the  law  granted  them  that  power. 
That  was  the  question  argued,  and  not  any  other. 

NoAv,  this  same  question  would  arise  in  a  new  law,  because  it  would 
take  years  to  find  out  what  the  law  meant.  A  statute  is  never  settled 
until  the  highest  judicial  authority  in  the  United  States  has  construed 
it.  For  that  reason  I  think  it  would  be  a  help  to  follow  as  closely  as 
possible  the  old  law,  which  has  been  construed,  before  we  add  any- 
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thing  to  it.  Further  than  this,  if  tlie  committee  desires  to  carry  out 
the  full  meaning  of  the  Presidenfs  recommendation — that  is,  that  the 
rates  shall  go  into  effect,  even  if  they  are  confiscatory,  which  I  under- 
stand to  be  the  meaning  of  the  recommenation  in  the  President's  mes- 
sage— then,  of  course,  leaving  that  as  it  was  in  the  bill  advocated  by 
m}^  friend  on  my  left  here,  it  would  be  undoubtedlv  unconstitutional, 
because  you  can  no  more  confiscate  a  man's  property  for  six  months 
or  a  3' ear  than  you  can  for  one  hundred  years.  But  if  you  desire  to 
carry  out  that,  and  if  it  is  a  delay  in  having  rates  take  effect  that  you 
are  afraid  of,  I  have  a  suggestion  to  make  to  the  committee,  although 
it  is  not  in  my  bill,  whereby  even  that  object  can  be  accomplished,  and 
J  desire  to  call  attention  to  this  fact  with  that  in  view. 

There  is  a  difference  in  the  provisions  of  the  fifth  amendment  to  the 
Constitution  of  the  United  States  and  the  fourteenth  amendment, 
aside  from  the  difference  that  the  one  restrains  Congress  and  the  other 
restrains  States.  That  is.  the  fifth  amendment  is  a  restraint  upon  the 
law^-making  power  of  Congress  and  the  fourteenth  amendment  simply 
restrains  the  legislative  action  of  the  States  so  that  they  can  not  take 
propert}^  without  due  process  of  law  or  deprive  a  man  of  the  equal 
protection  of  the  law.  The  difference  between  these  two  provisions 
of  the  United  States  Constitution  is  this:  That  the  one  in  regard  to 
Congress,  and  limiting  the  power  of  Congress,  says  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law,  nor  shall 
private  property  be  taken  without  just  compensation  for  public  use. 
Those  are  the  words  that  are  not  in  the  amendment  that  relates  to  the 
limitation  upon  States.  Therefore,  I  say  that  if  you  desire  to  have  a 
rate  take  effect,  regardless  of  the  fact  whether  it  is  confiscatory  or  not, 
then  I  believe  the  only  way  to  do  it  would  be  to  put  in  a  provision 
something  like  this,  to  the  law  that  I  propose — that  is,  giving  the 
poAver  to  the  Commission  to  prescribe  the  rate  for  the  future,  and 
making  it  the  lawful  rate,  and  prescribing  the  penalty  for  not  enforc- 
ing it — to  add  : 

No  court  shall  restrain  the  enforceineiit  of  any  rate  prescribed  by  the  Com- 
mission under  the  authority  of  this  act  until  after  it  shall  have  been  finally 
adjudicated  that  such  rate  is  confiscatory  and  in  violation  of  the  fifth  amend- 
ment to  the  Constitution  of  the  United  States ;  and  in  the  event  of  such  an  ad- 
judication the  carrier  affected  thereby  shall  be  paid  out  of  the  Treasury  of  the 
United  States  just  compensation  for  the  time  during  which  said  confiscatory 
i-ate  was  enforced,  to  be  agreed  upon  by  the  carrier  and  the  Commission,  and 
certiaed  by  the  Commission  to  the  proper  authorities.  Or,  in  case  the  amount 
is  in  dispute,  the  amount  of  such  claim  for  just  compensation  shall  be  referred 
to  the  Court  of  Claims  for  determination,  and  when  so  determined,  paid  out  of 
the  United  States  Treasury. 

,  Now,  it  might  seem  that  that  was  a  dangerous  thing;  but  in  view 
of  the  fact  that  this  Interstate  Commerce  Commission  has  never,  so 
far  as  I  ha\c  been  able  to  learn,  prescribed  a  confiscatory  rate  or  one 
that  operated  as  a  confiscatory  rate,  I  do  not  believe  there  is  the 
slightest  danger.  The  danger  that  you  apprehend  is  that  the  protest 
that  it  is  confiscatory  will  be  used  to  tie  up  the  rate  in  the  courts; 
but  if  we  guarantee  the  rate  made  by  the  Commission  against  this 
confiscatory  chaj'acter  then  that  objection  is  removed.  And  I  am 
free  to  say  that  I  believe  that  this  would  be  a  restraint  upon  the 
Interstate  Commerce  Commission  against  making  rates  that  were 
confiscatory.  If  they  knew  that  Uncle  Sam  Avould  have  to  pay  the 
loss  then  they  v>ould  be  very  careful,  and  of  course  the  c;on:pany 
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could  not  be  injured,  because  the  amount  of  the  loss  could  easily  be 
ascertained.  It  v.ould  hurry  up  litigation,  it  wotild  civrry,  probabJy, 
the  qifeslion  of  ulu-ther  or  not  the  rate  was  confiscitory  to  the  Su- 
preme Court  m  a  very  short  time,  and  during  that  tivt'e  the  matter 
could  be  computed  to  what  extent  it  was  confiscatory,  and  deter- 
mined, and  it  >eom>i  to  me  that  that  would  be  taldng  property  for  a 
public  use  to  liiat  extent  which  the  Government  could  pay  for. 
That,  I  belie\e,  would  amount  to  less,  if  this  suggestioii  should  be 
adopted,  then  the  expense  of  the  interstate  commerce  court  and  the 
nine  judges  that  are  provided  for  in  the  Hepburn  bill. 

The  Chairman,  Yott  think  it  would  be  lawful  and  just  to  permit 
the  Government  to  tax  a  stockholder  in  a  railroad  and  in  that  wa}^ 
to  compel  him  to  contribute  to  a  loss  that  is  stift'ered  by  reason  of  an 
unjust  and  tnilawful  benefit  that  a  certaiji  shipper  may  have  had? 

Mr,  Steenerson,  Well,  the  United  States  Govermnent  does  not 
levy  any  direct  tax  upon  anj^body;   they  are  all  indirect  taxes. 

The  Chairman.  But  it  pays  taxes, 

Mr,  Steenerson.  He  pays  on  his  consumption,  the  same  as  ajiiybody 
else.  This  is  a  new  question  to  me;  it  only  suggested  itself  last  night 
to  my  mind,  and  I  am  not  sure  it  would  be  satisfactory,  but  it  strikes 
me  that  it  would  be  a  public  purpose  within  the  meaning  of  the  fifth 
amendment  to  the  Constitution  of  the  United  States. 

The  Chairman.  A  public  purpose  to  aid  a  private  shipper  to  ship 
his  private  propertv  to  market?  You  would  regard  that  as  a  public 
use? 

Mr.  Steenerson.  I  am  not  claiming  that  this  is  settled  law ;  I  am 
claiming  that  it  is  simply  a  suggestion  that  may  be  meritorious,  and 
may  not  be;  it  may  be  impracticable  to  do  so.  Therefore  I  do  not 
embody  that  suggestion  in  my  bill.  My  bill  simply  provides  that  the 
power  shall  rest  in  the  Commission  to  prescribe  a  rate  for  the  future, 
makes  it  a  lawful  rate,  and  imposes  a  penalty  for  not  observing  that 
rate,  and  authorizes  the  collection  of  a  fine  by  the  United  States  Gov- 
ernment. That  is  all  that  my  bill  does.  And  I  believe  that  we  can 
safely  leave  the  question  of  a  review  of  the  law — a  testing  of  the 
constitutionality  of  that  rate — to  the  courts,  without  prescribing  the 
method  whereby  it  should  be  done,  and  I  believe  further  that  the 
cases  Avould  be  so  few  which  would  be  brought  before  the  court  (hat 
tlie  present  courts  are  ample,  and  that  we  would  not  be  subject  to 
unnecessary  delay. 

STATEMENT    OF   MR.  H.  F.  SMITH,  REPRESENTING    THE    NASH- 
VILLE, CHATTANOOGA  AND  ST.  LOUIS  RAILWAY. 

Mr.  Sjiith,  Mr,  Chairman  and  gentlemen  of  the  committee,  I 
speak  for  the  management  of  the  Nashville,  Chattanooga  and  St. 
Louis  Railway  and,  unofficially,  for  all  of  the  important  railways 
south  of  the  Potomac  and  Ohio  rivers  east  of  the  Mississippi  lli\er. 

I  speak,  sir,  as  a  ]:)ractical  traffic  man,  having  had  a  number  of 
years'  experience  in  that  territory,  I  want  to  say,  in  the  outset,  that 
I  marvel  at  the  interest  or  the  anxiety  expressed  over  the  railway 
situation,  particularly  in  the  South,  I  am  unfanfiliar  with  the  con- 
ditions in  other  sections.  But,  as  a  practical  traffic  man,  dealing 
with  these  subjects  every  day,  meeting  people,  meeting  their  views, 
revising  their  rates,  I  do  not  appreciate,  can  not  appreciate,  our 
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management  does  not  appreciate,  why  there  should  be  so  much 
anxiety  over  the  rehitions  between  the  railways  of  the  South  and  the 
people.  They  are  harmonious.  The  real  captains  of  industry,  with 
whom  we  deal,  are  not  discontented.  We  have  reformers  in  our  sec- 
tion of  the  country  the  same  as  we  liave  in  all  sections.  They  are 
clamorous.  But  the  real  shippers,  the  real  developers  of  traffic  and 
trade,  the  manufacturers,  are  not  discontented  in  our  district. 

The  honorable  Interstate  Commerce  Commission  in  its  eighteenth 
annual  report  refers  to  ""  the  rapid  disappearance  of  railroad  com- 
petition and  the  maintenance  of  rates  established  by  combination 
attended  as  they  are  by  substantial  advances  in  the  charges  on  many 
articles  of  household  necessity.''     Tt  further  says: 

The  Commission  regards  this  inatter  as  increasingly  grave,  and  desires  to 
emphasize  its  conviction  that  the  safeguards  required  for  the  protection  of  the 
public  will  not  be  provided  until  the  regulating  statute  is  thoroughly  revised. 

I  want  to  say  that  those  views  of  the  Commission  do  not  justly 
apply  to  the  southern  territory — that  there  is  no  competition  and  that 
the  rates  are  being  advanced.  In  the  southern  countrj^  competition 
among  the  railroads  was  never  keener  than  it  is  at  the  present  time. 

The  first  annual  report  of  the  Commission  embraces  the  follow- 
ing statement: 

A  study  of  the  conditions  under  which  railroad  tratfic  in  certain  sections  of  the 
country  has  sprung  up  is  necessary  to  an  understanding  of  the  difficulties  which 
surround  the  subject.  The  territory  bounded  by  the  Ohio  and  the  Potomac  on 
the  north  and  by  the  Mississippi  on  the  west  presented  to  the  Commission  an 
opportunity,  and  also  an  occasion,  for  such  a  stud.y. 

That  is  the  territory,  Mr.  Chairman,  that  I  am  speaking  for. 

The  railroad  business  of  that  section  has  grown  to  be  what  it  is  in  sharp 
competition  with  water  carriers,  who  not  only  have  had  the  ocean  at  their 
service,  but  by  means  of  navigable  streams  were  able  to  penetrate  the  interior 
in  all  directions. 

I  want  to  sa3%  Mr.  Chairman,  that  those  factors  of  competition 
are  as  potent  to-day  as  they  were  in  1887.  In  fact,  in  respect  to  the 
general  transportation  b}^  water  the  conditions  are  very  aggravated, 
the  competition  is  very  much  greater.  The  competition,  Mr.  Chair- 
man, that  we  have  to  meet  is  not  only  between  carrier  and  carrier, 
but  the  competition  that  we  do  meet  is  between  markets,  between 
market  and  market,  between  product  and  product.  The  various  car- 
riers originating  various  characters  of  products — the  products  of 
the  mine,  for  instance — are  all  in  competition,  one  carrier  as  against 
the  other. 

As  for  the  claim  that  the  rates  are  being  constantly  increased,  that 
does  not  apply  to  our  territor}^,  sir.  I  think  I  can  truthfully  say 
that  80  per  cent  of  the  changes  in  rates  made  in  the  South  are  reduc- 
tions and  have  been  for  a  number  of  years.  Where  advances  are 
made  they  are  to  bring  about  equalization  and  remove  discrimination 
and  inequalities.  The  reductions  in  revenue,  I  should  say,  are  not 
less  than  90  per  cent,  and  have  not  been  less  than  that  for  three, 
four,  five,  or  six  years. 

Mr.  TowNSEND.^ Ninety  per  cent  of  what? 

jNIr.  Smith.  I  mean  that  75  or  80  per  cent  of  the  changes  in  rates 
are  reductions,  but  that  involves  90  per  cent  of  revenue — 10  per  cent 
in  revenue  advances  and  90  per  cent  in  reductions. 
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Mr.  Chairman,  the  influence  of  the  Commission  in  our  territory 
has  been  good.  The  occasional  investigation  by  the  Connnission  has 
had  a  good,  sahitary.  and  moral  effect  in  the  South,  and  we  of  the 
South  respect  the  rulings  of  the  Commission  just  so  far  as  we  are  able 
to  do  so. 

The  Commission  reports  in  its  eighteenth  annual  statement  to  Con- 
gress, that  it  has  reviewed  or  has  received  61  formal  complaints  in 
twelve  months.  And  examination  of  the  cases  shows  that  only  about 
15  involved  the  southern  railways.  Some  of  them  are  of  minor  impor- 
tance, as  the  Commission  tells  you.  For  example,  some  shipper  has 
complained  of  the  demurrage  on  a  car  of  hay  at  Spartanburg.  There 
are  two  or  three  such  cases  as  that  involved  in  the  61  complaints. 
That  does  not  include  what  we  call — or  what  the  Commission  is 
pleased  to  call — informal  complaints.  It  has  been  the  practice  of  the 
Commission  to  forward  those  informal  complaints  to  the  carriers 
directly  interested,  and  in  our  territory  it  has  always  been  a  great 
pleasure  to  the  carriers  to  give  every  attention  to  those  informal  com- 
plaints and  adjust  them  satisfactorily  to  the  complainants  and  report 
the  results  to  the  Commission. 

The  Commission  in  its  eighteenth  annual  report  disclaims  the  desire 
or  purpose  of  seeking  '*  power  to  arbitrarily  initiate  or  make  rates 
for  the  railways,"  but  desires  to  be  invested  with  the  power  "  to  pre- 
scribe the  reasonable  rate  u]3on  complaint  and  after  hearing." 

Xow,  in  my  experience  I  have  never  arbitrarily  initiated  any  rates, 
and  it  is  my  business  to  revise  rates.  Those  rates  had  been  made  for 
me  long  before  I  got  into  the  situation  of  having  to  revise  them.  The 
traffic  people  of  the  South  to-day  are  asking  what  the  Commission 
lias  asked  the  power  to  do — to  review  and  decide  on  the  reasonable- 
ness of  rates.  We  are  constantly  doing  that.  To  avoid  discrimina- 
tion, the  greatest  publicity  is  given  by  one  railroad  to  all  of  the 
others  of  its  intention  to  change  'rates.  Otherwise  we  would  have  a 
chaotic  condition  of  rates,  as  you  doubtless  appreciate. 

The  whole  time  and  attention  of  not  less  than  50  expert  traffic 
people  is  given  to  the  question  of  revising  existing  rates  in  the  South 
to  meet  every  changing  condition  resulting  from  the  rapid  develop- 
ment of  the  resources  of  that  territory.  Now,  the  wisdom  of  that 
practice  as  to  the  reasonableness  of  rates  must  necessarily  be  greater 
than  could  be  obtained  or  maintained  bj-  a  small  commission  who 
are  occasionally  having  their  attention  directed  to  the  territory.  The 
danger  of  investing  a  commission  with  authority  to  revise  rates  and 
decide  on  their  reasonableness,  it  seems  to  me,  is  demonstrated  by  the 
action  of  the  honorable  Commission  in  1884,  when  it  ordered  the 
reduction  in  the  rates  from  Cincinnati  to  eight  prominent  points  in 
the  South,  an  average  reduction  of  28  per  cent.  If  the  railroads  had 
been  willing  and  able  to  literally  observe  the  order  of  the  Commis- 
sion we  would  have  had  a  condition  of  rates  in  the  South  that  would 
liave  been  abnormal  and  very  discriminatory.  The  order  also  re- 
quired the  lines  south  of  Cincinnati  to  accept  a  like  reduction  in  their 
proportion  on  shipments  from  Chicago. 

The  gentleman  on  my  right  has  referred  to  some  reductions  that 
will  become  effective  in  the  South  on  the  1st  of  February.  I  have 
Ijeen  very  closely  associated  with  the  action  resulting  from  these 
changes,  and  I  want  to  say.  Mr.  Chairman,  that  we  commenced  in 
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November  and  have  worked  industriously  up  to  the  present  time  to 
determine  and  arrange  tariffs  that  will  represent  all  of  those  reduc- 
tions. Gentlemen,  the  reductions  mean  $1.80  per  ton  on  first  class 
and  40  cents  per  ton  on  grain  and  many  other  commodities.  To  show 
you  what  that  means  to  the  Nashville,  Chattanooga  and  St.  Louis 
Eailway,  over  24  per  cent  of  the  tonnage  of  the  Nashville,  Chatta- 
nooga and  St.  Louis  Railway  is  embraced  in  these  commodities — 
gTain  and  grain  products  and  hay.  Our  railroad's  proportion  of  that 
means  quite  an  amount  of  revenue.  The  Chattanooga  railroad  for 
five  years  failed  to  pay  its  stockholders  an}'  dividends,  notwithstand- 
ing the  country  was  prosperous  and  the  business  of  the  road  was 
materially  increasing — that  is,  the  gross  earnings  were  materially 
increasing.  It  resvmied,  in  1904,  paying  a  dividend  of  4  per  cent  to 
its  stockholders.  It  only  takes  $400,000  per  annum  to  pay  a  divi- 
dend of  4  per  cent  to  the  stockholders  of  the  Nashville,  Chattanooga 
and  St.  Louis  Eailroad.  All  reductions  made  in  our  rates,  the  reduc- 
tions that  become  effective  February  1,  come  out  of  the  net.  It  does 
not  result  in  increasing  the  volume  of  business,  we  can  not  force 
that  beyond  a  natural  growth,  and  we  can  not  afford  to  reduce  our 
expenses  by  modifying  our  service.  The  competition  between  car- 
riers vjing  with  each  other  to  excel  in  service  is  too  great  in  the 
South  to  admit  of  any  company  modifying  its  service  if  it  wants  to 
hold  its  business. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

STATEMENT  OF  HON.  GILBERT  N.  HAUGEN.  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  IOWA. 

Mr.  Haugen.  Mr.  Chairman  and  gentlemen  of  the  committee,  it 
is  not  my  purpose  to  impose  upon  the  generosity  of  this  committee  by 
taking  up  its  valuable  time  in  an  extensive  discussion  of  the  subject 
under  consideration.  Nor  do  I  belive  that  I  can  add  to  or  throw  any 
new  light  on  the  subject.  This  is  a  matter  to  which  j'ou  have  given 
errnest,  honest,  thoughtful,  and  careful  consideration  for  weeks, 
months,  and  years.  Men  of  ability  and  eminence  from  all  parts  of 
this  countr}'  have  appeared  before  you,  and  nobod}'^  has  more  thorough 
knowledge  of  the  subject  and  situation  and  as  to  w^hat  should  be  done 
in  justice  to  all  concerned  than  have  the  respective  members  of  this 
committee.  However,  I  am  grateful  to  this  committee  for  its  gen- 
erosity and  courtesy  in  extending  to  me  a  few  moments  for  presenting 
my  views. 

Time  will  not  permit  my  going  into  details,  nor  will  I  undertake  to 
discuss  the  constitutionality  of  the  proposed  legislation.  I  quite 
agree  with  the  suggestion  made  the  other  day  by  a  member  of  this 
committee,  I  believe  by  the  chairman,  that  the  questions  of  law  or 
legality  of  the  measure  had  better  be  studied  in  executive  session 
rather  than  in  the  public  hearings.  I  will  content  myself  by  saying 
that  in  view  of  court  decisions  it  is  generally  conceded  that  Congress 
has  the  power  to  regulate  transportation  rates.  If  so,  I  believe  that 
under  present  conditions  it  is  the  duty  of  Congress  to  legislate  so  as 
to  meet  a  universal,  and  I  believe  just,  demand  on  the  part  of  shippers 
and  99  per  cent  of  the  people. 

At  present  the  common  carriers  have  exercised,  and  do  exercise,  ex- 
clusive power  in  regulating  rates.     The  people  have  no  voice  what- 
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ever.  Competition  among  carriers  has  been  practically  eliminated. 
Stable,  equitable,  and  reasonable  rates  are  essential,  and  discrimina- 
tions, rebates,  and  unreasonable  rates  should  and  must  be  prohibited 
in  order  that  we  may  have  the  fullest  development  of  worthy  and 
legitimate  business  enterprises. 

All  shippers,  the  small  dealers,  the  large  dealers,  the  small  towns, 
the  large  towns,  all  cities,  villages,  farmers,  and  manufacturers,  in- 
cluding every  i3erson  and  every  community,  should  be  treated  alike. 
That  is,  common  carriers  should  charge  a  like  amount  for  like  services 
under  similar  conditions.  It  is  a  question  which  vitally  affects  every 
line  of  business.  The  interests  of  the  common  carriers  and  the  people 
are  mutual  and  each  is  dependent  on  the  other.  The  question  should 
be  dealt  with  judiciously,  in  a  broad  and  intelligent  manner,  and  in 
a  spirit  of  justness  and  fairness  to  all  concerned. 

The  railroad  companies  have  rights  and  their  rights  should  be  re- 
spected and  protected.  But  the  people  also  have  rights  and  are  en- 
titled to  haA^e  consideration,  and  should  and  must  be  protected  against 
the  invasion  of  powerful  and  unscrupulous  interests  which  compel 
them  to  pay,  involuntarily,  tribute  to  the  common  carriers,  which  in 
the  aggregate  amounts  to  hundreds  of  millions  every  year. 

I  am  one  of  those  Avho  believe  the  common  carriers  have  abused 
their  power,  and  carried  it  to  a  point  so  as  to  absorb  about 
$1,000,000,000  as  net  profit  every  year.  The  real  value  of  all  rail- 
road property  is  less  than  $10,bo"0,000,000,  yet  they  absorb_  as  net 
profits  one-third,  and  it  has  been  estimated  as  high  as  one-half,  of  the 
total  increase  of  wealth  of  the  United  States.  Only  about  1  out  of 
22  employed  in  gainful  occupation  in  the  United  States  is>  employed 
in  transportation  services.  The  net  profit  from  one  day's  labor  in 
trariS])ortation  is  equal  to  one-half  of  the  earnings  of  22  in  other 
occupations.  Not  that  the  employees  in  transportation  get  larger  pay 
than  those  engaged  in  other  occupations,  but  I  am  speaking  of  profits 
to  the  owners  and  operators  of  the  various  enterprises.  The  profit 
of  $1  invested  in  raiiv/ays  is  equal  to  one-half  of  every  $9  invested 
otherwise. 

Just  think  of  it !  Kailroad  property  with  a  real  value  of  less  than 
one-tenth  of  all  the  wealth  of  the  United  States,  employing  less  than 
1,500,000  of  the  29,000,000  people  engaged  in  gainful  occupation, 
earns  as  net  profit  an  amount  equal  to  one-third  of  the  total  increased 
wealth  of  the  United  States.  Compare  it  with  agriculture.  Rail- 
road property  is  valued  at  less  than  $10,000,000,000.  The  value  of 
all  farm  property,  according  to  the  Federal  census  report,  is  more 
than  $20,500,000,000.  Five  million  seven  hundred  thousand  fami- 
lies, or  more  than  half  of  all  the  people,  live  on  the  farms.  More 
than  10,000,000  are  engaged  in  agricultural  pursuits.  The  railroads 
employ  1  for  every  8  employed  on  the  farm,  yet  the  railroads'  gross 
receipts  are  equal  to  two-thirds  of  those  from  the  farms. 

The  Interstate  Commerce  Commission's  report  shoAvs  the  gross 
receipts  of  the  railroads  to  be  nearly  $2,000,000,000.  The  Department 
of  Agriculture  estimates  the  value  of  all  farm  products,  except  cot- 
ton, at  $2,700,000,000.  To  this  add  12,000.000  bales  of  cotton  at  $40 
per  bale,  or  $480,000,000— all  told,  $3,200,000,000. 

But,  as  I  before  stated,  I  have  not  time  to  go  into  the  details. 

In  view  of  this,  and  the  various  complaints  coming  in  from  all 
parts  of  this  country,  as  to  excessive,  un4ust.  unreasonable,  and  dis- 
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criminating  rates,  which  I  believe  are  well  founded,  it  is  high  time, 
and  our  duty,  to  give  the  desired  relief.  And  as  to  that  I  think  we 
are  generally  agreed.  The  question  then  is.  How  shall  we  obtain  the 
best  results?     How  shall  it  be  done? 

Congress  as  a  body  can  not  examine,  investigate,  and  prescribe  rates 
in  detail,  as  that  would  be  a  phj^sical  impossibility;  but  it  can  dele- 
gate that  power  to  some  commission.  I  believe  this  power  should  be 
delegated  to  the  Interstate  Commerce  Commission,  a  Commission  I 
believe  made  up  of  men  of  integrity,  intelligence,  sound  judgment, 
and  who  have  had  extensive  experience,  and  who  are  more  compe- 
tent to  deal  with  the  questions  than  any  new  commission  or  tribunal. 
In  fact,  they  are  experts.  If  they  were  not  such  when  appointed, 
they  have  become  such  through  long  service.  They  are  men  learned 
in  the  law.  "We  have  this  Commission,  maintaining  it  at  a  large  ex- 
pense; and  as  some  one  has  suggested,  it  is  now  more  ornamental  than 
useful.  In  view  of  their  experience,  high  standing,  and  ability, 
I  believe  this  Commission  should  be  given  exclusive  power,  after 
full  investigation  and  hearing,  to  determine  and  prescribe  what  to 
them  seem  just  and  reasonable  rates. 

At  the  suggestion  of  a  member  of  the  executive  committee  of  the 
interstate  commerce  law  convention  I  introduced  a  bill  which  has  been 
referred  to  your  committee,  which  provides  that  this  power  shall  be 
conferred  on  this  Oimmission.  The  bill  was  dra^^n  by  Mr.  Call,  of 
California,  who  is  reported  to  have  had  much  experience  in  cases 
before  the  Commission.  y±y  understanding  is  that  the  bill  was  (_lrawn 
b}^  him  at  the  request  of  members  of  the  executive  committee  of  the 
interstate  commerce  law  conA'ention.  and  that  the  bill,  if  enacted  into 
law,  will  carry  into  effect  that  which  was  contended  for  b}'  that  con- 
vention. 

I  take  it  from  a  statement  made  b}'  this  member  of  the  executive 
committee  of  the  interstate  commerce  law  convention  that  this  bill 
voices  the  sentiment  of  that  organization,  an  organization  which 
represents  hundreds  of  boards  of  trade,  business  organizations,  and 
State  granges  from  all  parts  of  this  country;  an  organization  ably 
represented  by  the  worthy  gentleman,  Mr,  Bacon,  who  has  so  earn- 
estly and  honestly  put  forth  his  untiring  energy  for  nianj^  years  to 
secure  just  legislation. 

I  understand  that  the  features  of  this  bill  meet  with  his  approA^al ; 
that  is,  that  if  the  Interstate  Commerce  Commission,  upon  investiga- 
tion or  hearings,  finds  rates  to  be  unjust  and  unreasonable  it  shall 
establish  a  just  and  reasonable  rate;  that  its  findings  sliall  be  final, 
and  shall  not  be  subject  to  the  review  of  courts,  except  for  manifest 
violation  or  error  of  law ;  that  when  once  determined  b}'  the  Commis- 
sion the  rates  are  to  take  effect  immediatel3%  and  that  the  Commis- 
sion's rates  shall  not  be  suspended  hj  reason  of  an  appeal;  that  the 
rate  or  rates  established  by  said  Commission  shall  not  be  stayed,  sus- 
pended, modified,  or  annulled  otherwise  than  by  said  Commission  in 
the  establishment  of  a  new  rate  or  rates  or  by  a  final  decree  of  a 
United  States  court  of  competent  jurisdiction  for  manifest  violation 
or  error  of  law,  giving  to  this  Commission  mandatory  power;  that 
is,  power  to  enforce  its  findings. 

^^^lat  is  the  function  of  a  judge?  I  understand  it  to  be  to  inter- 
pret, to  construe  the  law.  The  jury  is  called  in  mereh^  to  determine 
the  merits  or  demerits  of  the  claim  and  the  amount  to  be  awarded. 
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I  have  no  special  pride  in  any  particular  bill,  just  so  that  effective 
legislation  can  be  had.  We  should  legislate  so  as  to  meet  this  just  de- 
mand of  the  people.  I  am  not  so  particular  about  whose  bill  will  be  re- 
ported as  I  am  to  have  some  bill  ])assed  that  will  give  the  desired 
relief;  and  if  the  bill  introduced  by  me  can  be  improved  upon,  very 
well — and  I  believe  it  can — I  will  most  cheerfully  support  it.  If  I 
had  ni}'  way  about  it  1  would  make  it  reach  out  further  and  deal  Avith 
rebates,  private  {'ars,  etc.,  but  it  seems  to  be  the  general  opinion  of 
the  friends  of  the  proposed  legislation  that  these  matters  should  be 
dealt  with  separately  at  a  later  date. 

Personally  I  am  willing  to  submit  to  their  judgment  in  this  respect. 

I  thank  the  committee  for  its  indulgence  and  its  kindness  and  cour- 
tesy extended  to  me. 

The  Chairmax.  Mr.  Bacon  will  be  recognized  for  the  fifteen  min- 
utes that  he  expressed  a  desire  to  have. 

STATEMENT  OF  MR.  E.  P.  BACON. 

Mr.  Bacox.  ^h\  Chairman,  it  would  be  impossible  for  me,  it  would 
be  impossible  for  anyone,  in  the  limited  space  of  time  which  has  been 
allotted,  to  properly  review  the  statements  which  have  been  made  dur- 
ing the  past  two  weeks  of  the  hearings  of  this  committee  and  the  argu- 
ments Avhich  have  been  presented,  the  statements  undoubtedly  being 
intended  to  be  correct  and  the  arguments  to  be  solid ;  but  I  see  many 
inaccuracies  in  the  former  and  many  sophi.stries  in  the  latter,  and  I 
really  feel,  gentlemen,  that  it  is  due  to  the  interests  which  I  repre- 
sent—i63  commercial  organizations  throughout  the  United  States, 
scattered  in  ever}"  State  in  the  Union  with  the  exception  of  two,  and 
two  of  the  Territories  of  the  country — to  reply  to  many  of  these  state- 
ments and  arguments,  and  I  humbly  ask  you  to  accord  me  on  another 
day,  to-morrow  if  possible,  at  least  half  an  hour  in  addition  to  the 
time  that  I  shall  have  on  this  occasion. 

But  I  will  present  what  I  may  be  able  to  during  these  fifteen  min- 
utes that  are  assigned  to  me  now,  which  I  must  do  necessarily  very 
hastily. 

It  has  l^een  questioned  by  some,  and  denied  by  others,  that  the 
power  Avhich  we  have  been  seeking  to  have  conferred  upon  the  Inter- 
state Commerce  Commission  has  ever  been  exercised  b.y  the  Commis- 
sion, although  it  has  been  stated  frequently  and  authoritatively  that  it 
was  exercised  during  the  first  ten  years  of  its  existence.  I  have  been 
looking  up  the  facts  in  the  case  for  the  purpose  of  presenting  them  to 
the  committee,  and  I  find  that  in  December.  1896,  a  report  was  made 
b}'  the  Interstate  Commerce  Commission  to  the  United  States  Senate, 
at  its  request,  in  pursuance  of  the  following  resolution : 

Resolved.  That  the  Intex'state  Conunerce  Commission  be  directed  to  transmit 
to  tlie  Senate  a  statement  showing  each  case  in  which  it  has  ordered  any  carrier 
or  carriers  sul:).1ect  to  its  .inrisdiction  to  malce  any  cliange  in  the  classification  of 
freight  or  in  tlie  rates  eliarged  for  moving  passengers  or  property,  or  any  modifi- 
cation in  tlie  pr.-K-tices  afCecting  such  charges,  and  in  connectiitn  with  every  such 
order;  the  classification  or  rates  or  practices  in  effect  at  the  time  when  com- 
plaint was  filed;  those  in  effect  at  the  date  of  the  order:  those  directed  to  be 
placed  in  effect;  those,  if  any.  put  in  effect  in  comi)liaiice  with  sucli  order,  and 
those  in  effect  at  the  present  time  in  each  case,  as  aforesaid,  and  the  reason  for 
their  action  in  each  case. 

That  resolution  was  adopted  March  18,  189G.  And  then  followed 
the  report  of  the  Commission,  which  I  will  file  with  the  committee, 
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dated  December  21,  1896.  In  that  report  appear  69  cases  which 
were  decided  by  the  Commission  while  Judge  Cooley  was  a  member 
of  the  Commission,  and  in  which  he  participated  during  the  period 
of  his  service.  The  last  year  of  his  service  he  was  largely  incapaci- 
tated and  did  not  participate  in  decisions  rendered  after  the  16th  of 
May,  1891,  the  organization  of  the  Commission  having  been  April  5, 
1887.  In  a  little  over  four  years,  with  his  participation,  69  cases 
were  decided  in  which  rates  or  classification  or  practices  affecting 
rates  were  ordered  to  be  changed  by  the  Commission,  and  they  appear 
in  detail  in  this  statement  of  the  Commission  to  the  Senate.  Com- 
missioner Schoonmaker,  who  was  one  of  the  original  Commissioners, 
participated  in  59  of  these  69  cases,  from  April  5,  1887,  to  November 
30,  1890.  From  Judge  Cooley's  retirement  until  August  21,  1896, 
five  and  a  quarter  years,  there  were  63  cases  decided  by  the  Commission 
of  the  same  class,  each  of  which  involved  the  particular  rate  com- 
plained of  or  a  classification  or  some  practice  or  regulation  affecting 
the  rate.  And  I  will  say  that  during  the  first  four  years  the  report 
of  the  Commission  states  that  most  of  the  orders  were  complied  with, 
and  during  the  subsequent  period  a  considerable  num.ber  of  them  were 
complied  with.  But  during  the  latter  part  of  the  ten-year  period, 
during  which  this  power  was  exercised,  the  compliances  grew  less  and 
less;  and  since  the  decision  of  the  Supreme  Court  in  1897  that  that 
power  was  not  conferred  upon  the  Commission  specificall}^  by  the 
original  act  the  Commission  has  refrained  from  issuing  orders  of  that 
character. 

Among  those  cases  I  wish  to  cite  one  which  was  of  a  very  extensive 
character.  The  Chamber  of  Commerce  of  Minneapolis  v.  The  Great 
Northern  Railroad  et  ah,  decided  January  3,  1893,  is  a  case  in  which 
the  Commission  ordered  that  from  certain  described  territory  in  North 
Dakota  and  South  Dakota  the  rates  on  wheat  should  be  1  cent  per 
hundred  pounds  less  to  Minneapolis  than  to  Duluth.  This  was  a 
decision  affecting  the  relation  of  rates  wholly,  not  the  rates  them- 
selves. In  certain  other  territory  H  cents  less;  in  a  certain  other 
territor}^  2  cents  less;  in  certain  other  territory  5  cents  less.  With 
some  modifications  agreed  upon  by  the  parties  to  the  case  these  differ- 
entials were  promptly  put  into  effect,  and  it  covered  hundreds  of 
shipping  points  in  the  two  States  mentioned  to  Minneapolis  and 
Duluth.  I  am  unable  to  state  the  exact  number,  but  from  personal 
knowledge,  my  business  relations  lying  in  fact  largeh^  in  that  terri- 
tory, it  was  a  very  large  number ;  I  know  that  it  covered  several  hun- 
dred, probably  not  less  than  two  or  three  hundred  points. 

I  offer  these  statements  to  show  the  correctness  of  the  statement 
which  has  been  made  repeatedly  that  the  Commission  did  exercise 
this  power.  Now,  the  fact  that  it  did  exercise  it  I  do  not  put  forth 
as  a  reason  that  it  should  be  conferred  upon  the  Commission  now, 
but  as  evidence  that  with  the  exercise  of  that  poAver,  with  the  con- 
tinued and  frequent  exercise  of  it,  no  complaint  arose  as  a  result  of 
such  action. 

Mr.  Stevens.  I  see  that  it  did  in  that  case.  In  that  case  the 
Chamber  of  Commerce  of  Minneapolis  asked  that  the  rate  should  be 
discontinued. 

Mr.  Bacon.  With  all  respect,  Mr.  Stevens,  I  think  jow  are  mis- 
informed. 

Mr.  Stevens.  That  is  the  information  I  have  gotten  from  a  very 
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good  source.  I  did  not  want  to  interrupt,  but  I  do  not  want  any 
misapprehension  about  it. 

Mr.  Bacon.  Let  me  say  that  to  my  certain  knowledge  those  differ- 
entials are  in  force  now  and  have  been  from  that  time  to  the  pres- 
ent; they  are  in  effect  to-day,  and  have  been  since  the  agreement 
between  the  respective  parties  in  relation  to  the  modification. 

jNIr.  Stevens.  The  information  I  get  is  from  the  Chamber  of  Com- 
merce of  JMinneajDolis,  stating  that  they  have  asked  that  the  dif- 
ferentials be  discontinued,  for  the  reason  that  if  the  same  policy  were 
pursued  jNlinneapolis  would  get  no  advantage  from  the  southwestern 
trade  and  Duluth  would  get  all  the  advantage  from  the  northwestern 
trade. 

]\Ir.  Bacon.  I  beg  respectfully  to  state  that  you  are  misinformed. 
I  am  entirely  familiar  with  the  facts  in  this  case.  There  are  certain 
points  in  the  Southwest  where  the  Minneapolis  people  desire  to  have 
a  more  favorable  differential  tlian  now  exists,'  but  in  North  and 
South  Dakota  the  differentials  established  at  that  time  are  entirely 
satisfactory  and  are  being  observed,  and  I  will  say  that  the  Minne- 
apolis people  would  not  have  them  abrogated  or  interfered  with 
for  an}'  amount  of  money.  I  will  say  in  this  connection  that  I  am 
engaged  in  the  commission  business,  in  the  handling  of  grain,  and  I 
have  a  branch  office  at  Minneapolis  and  a  branch  office  at  Chicago, 
my  main  office  being  in  Milwaukee.  I  also  have  a  branch  office  at  St. 
Louis.  So  I  am  conversant  from  clay  to  da}^  with  all  the  workings 
of  the  rates  on  grain  from  the  territory  in  question. 

In  this  connection  I  wish  to  read  a  memorandum  which  I  made, 
in  order  to  be  more  condensed  and  concentrated  in  reference  to  this 
report  to  the  Senate. 

(Referring  to  memorandum.) 

The  accompanying  pamphlet  is  a  printed  report  to  the  Senate  of 
the  United  States  in  response  to  a  resolution  of  the  Senate  of  March 
18,  1896.  This  report  contains  a  statement  of  the  cases,  arranged 
according  to  the  plates  of  the  decisions,  in  which  changes  in  rates, 
freight  classification,  or  practices  affecting  transportation  charges 
had  been  ordered  by  the  Commission  up  to  December  21,  1896. 

The  orders  shown  on  the  first  20  pages  were  all  issued  during  the 
period  between  April  5,  1887,  the  date  when  the  Commission  was 
organized,  and  Januar}-  12,  1892,  when  Judge  Coole^^'s  resignation 
took  effect.  Judge  Cooley  does  not,  however,  appear  to  have  par- 
ticipated in  any  order  after  May  16,  1891.  An  order  of  that  date 
api^ears  on  page  18  of  the  report  mentioned. 

An  examination  of  the  record  of  cases  in  that  report  shows  that 
regulating  orders  were  made  during  the  first  3'ear  of  the  Commission's 
existence,  in  whicli  the  following  powers  were  exercised: 

First.  lieducing  rates  found  to  be  unreasonable  under  the  first  sec- 
tion of  the  act,  and  prescribing  a  maximum  charge  for  the  future. 
In  the  case  of  Evans  v.  The  Oregon  Railwaj^  and  Navigation  Com- 
pany (1  I.  C.  C.  Rep.,  325),  decided  December  3,  1897,  the  defendant 
carrier  was  ordered  to  cease  and  desist  during  the  present  grain  sea- 
son— that  is,  ending  the  30th  of  June,  1888 — from  charging  or  receiv- 
ing more  than  23i-  cents  per  hundred  pounds,  or  $4.70  per  ton,  on 
wheat  transported  over  its  railroad  lines  from  Walla  Walla,  Wash.,  to 
Portland,  Greg.  Tlie  rate  at  the  time  the  complaint  was  filed  was  30 
cents  per  hundred  pounds,  or  $6  per  ton,  and  when  the  order  was 


344     PKOPOSED  amp:ndment  of  ixterstate-commejrce  law. 

issued  the  rtite  Mas  25  cents  per  hundred  pounds,  or  $5  per  ton.  The 
order  reducing  the  rate  to  23^  cents  per  hundred  pounds  was  com- 
plied with. 

Second.  Prescribing  a  definite  and  certain  relation  of  rates  as  be- 
tween different  localities  to  be  observed  in  the  future.  In  the  case  of 
the  Board  of  Trade  Union  of  Farmington  v.  Chicago,  Milwaukee  and 
St.  Paul  Pvailway  (1  I.  C.  C.  Rep.,  215),  decided  November  1,  1887, 
the  Commission  ordered  that  while  the  defendant  charged  a  rate  of  7-^- 
cents  per  hundred  pounds  from  ^Minneapolis  and  other  points  on  its 
River  and  La  Crosse  divisions  to  Milwaukee,  Chicago,  and  other 
points  in  Iowa  and  Illinois  on  wheat,  flour,  and  mill  stuffs  it  must  not 
exceed  a  rate  of  10  cents  per  hundred  pounds,  or  a  difference  of  one- 
third  of  the  amount  on  the  lesser  charge,  for  transporting  the  like 
kind  of  property  to  the  same  points  from  Farmington,  Northfield, 
Faribault,  and  Owatona,  Minn.  Rates  of  15  and  13^  cents  were  in 
effect  when  the  complaint  was  filed  and  wlien  the  order  was  issued. 
The  order  was  complied  with. 

Third.  Prescribing  a  like  definite  relation  in  rates  for  the  future 
us  between  different  commodities.  In  the  case  of  Reynolds  v.  Western 
New  York  and  Pennsylvania  Railroad  Company  (1  I.  C.  C.  Rep., 
393),  decided  January  13.  18SS.  tlie  defendants  were  ordered  to  cease 
and  desist  from  charging  more  for  the  transportation  of  railroad  ties 
from  points  in  Pennsylvania  to  Salamanca  and  Olean,  N.  Y,,  than 
they  charged  for  the  transportation  of  lumber  between  the  same 
points.     The  order  was  complied  Avith. 

The  forms  of  these  first  orders  as  they  were  entered  at  the  time  were 
closely  followed  by  the  Commission  in  all  subsequent  decisions.  Dur- 
ing the  first  year  after  the  Commission  was  organized  petitions  for 
reductions  in  rates  were  dismissed,  not  for  want  of  authority  to  grant 
the  relief  prayed  for,  but  because  the  proofs,  or  want  of  proofs,  failed 
to  make  a  case  against  the  carriers  complained  of.  .  The  powers  thus 
exercised  by  the  Commission  were  as  extensive  in  the  direction  of  pre- 
scribing rates  for  the  future  as  any  that  were  attempted  by  the  Com- 
mission in  later  }■  ears.  • 

The  cases  above  cited  are  only  examples  of  orders  issued  by  the 
Commission  and  shown  in  the  report  mentioned  while  Judge  Coolej' 
was  a  member  of  the  Commission,  and.  as  above  indicated,  he  joined 
in  authorizing  the  issuance  of  these  orders. 

A  case  decided  by  the  Commission  in  an  opinion  by  Commissioner 
Schoonmaker  has  sometimes  been  referred  to  as  holding  in  1887 
that  the  Commission  had  not  authorit}'  to  prescribe  reasonable  rates. 
This  w^as  the  case  of  Thatcher  v.  Delaware  and  Hudson  Canal  Com- 
pany (1  I.  C.  C.  Rep.,  152),  decided  July  25,  1887.  That  case, 
however,  did  not  involve  the  reasonableness  of  rates.  The  avowed 
object  of  that  proceeding  Avas  to  compel  the  application  of  propor- 
tions of  through  rates  to  reshipments  from  Schenectady,  N.  Y.,  to 
Boston  and  Boston  points.  The  decision  made  rests  upon  tJie 
groinid  that  the  cliange  desired  would  make  the  rate  from  Schenec- 
tady less  than  from  intermediate  stations  between  Schenectady  and 
Boston  and  would  thus  bring  about  a  conflict  with  the  fourth  sec- 
tion, unless  the  carrier  should  voluntarily  reduce  the  rates  from 
the  intermediate  stations.  There  was  no  complaint  in  that  case 
that  the  rates  from  intermediate  stations  were  unreasonable,  nor 
was  there  any  evidence  upon  that  point.     In  this  connection  the 
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Commission  used  the  language  whicii  has  sometimes  been  referred 
to  as  disclaiming  the  power  to  prescribe  a  reasonable  rate  on  com- 
plaint. The  Commission  said,  as  to  rates  from  the  shorter-distance 
stations,  concerning  which  no  complaint  had  been  made  and  no 
evidence  offered : 

It  is  therefore  impossible  to  fix  future  rates  in  tliis  case,  even  if  the  Com- 
mission liad  the  po^Yer  to  make  rates  generally,  which  it  has  not.  Its  power 
in  respect  to  rates  is  to  determine  whether  those  which  the  roads  impose  are 
for  any  reason  in  conflict  with  the  statute. 

It  was  impossible  to  fix  rates  from  the  shorter-distance  stations 
becanse  the  Commission  had  before  it  no  complaint  or  an}'  evidence; 
and  if  it  had  power  to  make  rates  generally,  that  is,  without  com- 
plaint or  evidence,  it  could  not  have  done  so  in  the  absence  of  some 
information  on  the  subject.  At  that  time,  if  the  rates  were  found  to 
be  in  conflict  with  the  statute,  it  was  believed  that  the  Commission 
had  authority  to  prescribe  the  maximum  reasonable  rate,  and  it 
soon  afterwards  exercised  that  authority,  namely,  in  the  case  of 
Evans  v.  Oregon  Kailway  and  Navigation  Companj^,  above  cited. 
In  the  Thatcher  case,  aboA'e  mentioned,  the  Commission  said  • 

If  the  complainant  thinks  the  rate.s  from  Schenectady  and  intermediate 
r>oints  to  Boston  and  Boston  points  are  excessive,  he  can  raise  that  question 
■directly  and  distinctly,  and  the  Commission  can  then  enter  upon  a  full  investi- 
gation of  the  facts  bearing  upon  it. 

It  is  proper  to  add  that  up  to  the  time  the  United  States  Supreme 
Court  decided  the  Maximum  Rate  case  (167  U.  S..  478)  in  May.  1897, 
the  Commission  exercised  on  every  needful  occasion  the  authority'  to 
prescribe  rates  for  future  observance  by  the  carriers.  The  last  case  in 
which  that  authority  was  exercised  was  in  the  Milk  Producers'  Pro- 
tective Association  /'.  D.  L.  and  W.  E.  R,  Co.  et  al.  (7  1.  C.  C.  Rep., 
92),  decided  March  lo,  1897.  In  that  ca^e  the  Commission  found  the 
existing  rates  upon  the  interstate  transportation  of  milk  to  New  York 
delivery  points  unreasonable,  unjust,  and  unduly  prejudicial  and  dis- 
advantageous to  producers  and  shippers,  and  fixed  certain  grouj)  rates 
for  such  transportation.  This  order  was  complied  with  by  the  differ- 
ent carriers. 

I  have  also  had  a  statement  drawn  oil'  showing  the  cases  in  which 
the  courts  have  refused  to  enforce  the  orders  of  the  Commission, 
which  is  as  follows. 

In  the  following  cases  the  courts  refused  to  enforce  the  order  of 
the  Conniiission  from  the  date  of  its  organization  to  January  14.  1905: 

*  1.  Ky.  and  Ind.  Br.  Co.  r.  L.  and  X 87  Fed.  Rep., 567. 

*  2.  I.  C.  C.  i\  B.  and  O 145  U.  S..  268. 

*  3.  I.  C.  C.  V.  A.  T.  andS.  F 50  Fed.  Rep.,  295. 

4.  I.  C.  C.  V.  L.  V 74  Fed.  Rep.. 784. 

*  5.  I.  C.  C.  V.  D.  G.  H.  and  M 167  U.  S..  633. 

*  6.  Fla.  Fruit  Exch.  v.  S.  F.  and  W 167  U.  S  ,  512. 

*  7.  I.  C.  C.  V.  Tex.  and  Pac 162  U.  S.,  11)7. 

8.  I.  C.  C.  V.  N.  Y.  P.  and  N. Never  reported. 

*  9.  I.  C.  C.  V.  L.  andN_... 73  Fed.  Rep.. 409. 

*10.  I.  C.  C.  V.  E.  T.  V.  and  G 181  U.  S.,  1. 

*1U  I.  C.  C.  t-.  W.  and  A... 181  U.  S.,  29. 

*12.  I.  C.  C.  r.  Clyde  S.  S 181  U.  S.,  29. 

*13.  I.  C.  C.  r.  Clyde  S.  S  .-. 181  U.  S..  29. 

*14.  I.  C.  C.  V.  Ala.  Mid...     168  U.  S.;  144. 

15.  I.  C.  C.  V.  D.  L.  and  W.. 64  Fed.  Rep., 723. 

*16.  I.  C.  C.  V.  C.  N.  O.  andT.  P. 167  U.  S.,  479. 

*17.  Behlmer  r.  L.  and  N 175  U.  S.,  648. 
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*18.  I.  C.  C.  r.  N.  E.  R.  Co.  of  S.  C 83  Fed.  Rep.,  611. 

*19.  Colo.  F.  and  I.  Co.  v.  So.  Pac 101  Fed.  Rep.,  779. 

*20.  I.  C.  C.  V.  So.  Ry 105  Fed.  Rep.,  703. 

*21.  I.  C.  C.  V.  So.  Ry 105  Fed.  Rep.,  703. 

*22.  I.  C.  C.  V.  L.  andN ....IQOU.  S..  273. 

*23.  Brewerr.  Cent,  of  Ga 84  Fed.  Rep.,  2.58. 

■f24.  Farm.  L.  and  T.  Co.  v.  N.  P 83  Fed.  Rep.,  249. 

*25.  I.  C.  C.  V.  C.  B.  andQ.    _...186U.  S..  320. 

*26.  I.  C.  C.  V.  N.  C.  andSt.  L 120  Fed.  Rep.,  934. 

'^27.  I.  C.  C.  V.  So.  Pac.  (Kearney) Not  yet  reported. 

*28.  I.  C.  C.  V.  So.  Ry 122  Fed.  Rep.,  800. 

*29.  I.  C.  C.  V.  C.  P.  and  V 124  Fed.  Rep., 624. 

It  should  be  noted  that  of  these  29  cases  25  went  off  not  upon  ques- 
tions of  fact,  but  upon  proper  construction  of  the  law.  These  25 
cases  are  marked  with  a  star.  The  Cattle  Raisers'  case,  marked  with 
a  dagger,  was  referred  back  to  the  Commission  by  the  Supreme  Court. 

In  the  following  cases  the  courts  enforced  the  order  of  the  Com- 
mission : 

1.  I.  C.  C.  V.  C.  N.  O.  and  T.  P.  R.  (partially) 162  U.  S..  184. 

2.  City  of  St.  Cloud  v.'N.P Not  reported. 

3.  Tileston  Mill  Co.  r.  N.  P Not  reported. 

4.  I.  C.  C.  V.  L.  andN.  (naval  stores) 118  Fed.  Rep.,  613. 

5.  I.  C.  C.  V.  So.  Pac.  (oranges) 132  Fed.  Rep.,  829. 

6.  I.  C.  C.  V.  L.  andN.  (Tifton,  Ga.) No  decision. 

In  the  Tifton  case  defendants  complied  with  the  order  of  the  Com- 
mission after  suit  was  brought  in  the  court. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Bacon.  I  respectfully  beg  that  the  committee  will  take  into 
consideration  my  request  that  I  be  allowed  a  half  an  hour  more  to- 
morrow morning. 

Mr.  TowNSEND.  Won't  you  put  in  what  you  have  there  ? 

Mr.  Bacon.  I  will  put  in  the  decision  of  the  Supreme  Court  in  the 
case  of  Smythe  v.  Oliver  Ames  et  al. 

That  the  vested  rights  of  railway  corporations,  and  their  iramvuiity  from  the 
operation  of  legishitive  action  that  would  be  unjust  to  their  rightful  interests, 
are  amply  protected  by  the  provisions  of  the  Constitution  of  the  United  States 
has  been  definitely  settled  by  recent  decisions  of  the  Federal  courts,  notably 
by  the  decision  rendered  by  the  Supreme  Court  on  March  7,  1898,  in  what  is 
known  as  the  Nebraska  Raih'oad  Commission  case,  entitled  "  Smythe  v.  Oliver 
Ames  et  al."     The  opinion  of  the  court,  delivered  by  Justice  Harlan,  declai'es : 

"  It  is  settled  that  a  State  enactment,  or  regulations  made  under  the  authority 
of  a  State  enactment,  establishing  rates  for  the  transportation  of  persons  or 
property  by  railroad  that  will  not  admit  of  the  carrier  earning  such  compensa- 
tion as  under  all  circumstances  is  just  to  it  and  to  the  public,  would  deprive 
such  carrier  of  its  property  without  due  process  of  law,  and  deny  to  it  the 
equal  protection  of  the  laws,  and  would  therefore  be  repugnant  to  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States.  A  railroad  is  a 
public  highway,  and  none  the  less  so  because  constructed  and  maintained  through 
the  agency  of  a  corporation  deriving  its  existence  and  powers  from  the  State. 
Such  a  corporation  was  created  for  public  purposes.  It  performs  a  function 
of  the  State.  Its  authority  to  exercise  the  right  of  eminent  domain  and  to 
charge  tolls  was  given  primarily  for  the  benefit  of  the  public.  It  is  therefore 
under  governmental  control,  subject,  of  course,  to  the  constitutionnl  guarantees 
for  the  protection  of  its  property.  A  corporation  maintaining  a  public  highway 
although  it  owns  the  property  it  employs  for  accomplishing  public  objects,  must 
be  held  to  have  accepted  its  rights,  privileges,  and  franchises  subject  to  the 
condition  that  the  government  creating  it,  or  the  government  within  whose 
limits  it  conducts  its  business,  may  by  legislation  protect  the  people  against  the 
exaction  of  unreasonable  charges  for  the  services  rendered  by  it ;  but  it  is 
equally  true  that  the  corporation  performing  such  public  services,  and  the  people 
financially  interested  in  its  business  and  affairs,  have  rights  that  may  not  be 
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invaded  by  legislative  .enactment  in  disregard  of  the  fundamental  guaranties 
for  the  protection  of  property." 

The  principle  enunciated  in  this  decision  regarding  the  constitutional  limita- 
tions of  legislation  hy  a  State  is,  of  course,  equally  applicable  to  Congressional 
enactment. 

Thereupon,  at  12  o'clock,  the  committee  took  a  recess  until  2 
o'clock  p.  m. 

AFTERNOON    SESSION. 

The  committee  reassembled  at  2  o'clock  p.  m.,  pursuant  to  the  tak- 
ing of  recess,  Hon.  William  P.  Hepburn  in  the  chair. 

STATEMENT    OF   HON.  JUDSON  C.  CLEMENTS,  INTERSTATE  COM- 
MERCE COMMISSIONER. 

]Mr.  Clements  :  Gentlemen.  I  am  very  much  obliged  to  you  for  the 
opportunity  of  saying  a  few  things  this  afternoon,  and  I  will  promise 
not  to  detain  you  long.  It  is  not  my  pur])ose  to  undertake  a  general 
discussion  of  the  questions  that  are  pending  in  the  different  bills  or  the 
general  subject  of  railway  regulation  to  any  considerable  extent.  I 
felt  impelled  to  ask  the  privilege  of  coming  here  mainly  because  of 
some  things  that  have  been  said  in  regard  to  the  manner  in  which  the 
Commission  has  endeavored  to  enforce  the  law  or  perform  its  duty, 
and  in  respect  to  the  decisions  that  have  been  made  by  the  Commission 
and  reviewed  by  the  courts;  and  only  from  a  sense  of  justice  and  self- 
res]>ect  do  I  feel  justified  in  trespassing  upon  your  time  in  asking  for 
this  opportunity. 

I  shall  take  up  first  the  charge,  as  I  may  call  it,  which  has  appeared 
in  one  form  and  another  here  and  elsewhere,  to  the  effect  that  the 
Commission  has  not  properly  endeavored  to  enforce  the  provisions  of 
the  present  law  against  rebates  and  various  forms  of  secret  discrimi- 
nations, and  which  has  been  used  as  an  argument  against  investing 
the  Commission  with  other  powers. 

To  begin  with.  I  rail  attention  to  the  fact  that  those  who  accuse 
the  Commission  of  dereliction  in  this  respect  are  the  representatives 
of  corporations  that  inaugurated  and  maintained  these  reprehensible 
practices;  and  you  are  asked  in  effect  to  discredit  the  Commission 
at  the  instance  of  those  who  have  broken  the  law.  Now,  let  us  look 
at  the  facts.  The  Commission  has  instituted  numerous  general  in- 
vestigations when  it  has  had  reason  to  suspect  deviations  from  the 
published  rates,  discriminations,  cut  rates,  etc.,  in  A^arious  localities 
all  over  the  country.  It  is  a  matter  of  general  public  knowledge 
that  that  has  been  so.  In  1902  some  important  inquiries  were  made^ 
one  with  respect  to  grain  rates  from  the  West — from  Chicago  and 
other  points  in  the  West — to  the  seaboard,  and  in  the  same  year  an- 
other one  in  respect  to  packing-house  products;  and  notwithstanding 
the  Commission  had  on  previous  occasions  inquired  into  these  matters 
and  put  traffic  men  on  the  stand  and  had  been  unable  to  develop  what 
it  was  informed  in  one  way  and  another  was  the  true  situation — 
that  is,  that  the  law  Avas  violated — it  turned  out  during  these  investi- 
gations that  there  Avas  a  general  OAvning  up  by  the  cari'iers  to  Auola- 
tions  of  the  law. 
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You  have  had  printed  here  at  various  sessions  full  testimony 
in  which  one  traffic  man  after  another  appeared  on  oath  and  ac- 
knowledged that  there  was  a  general  practice  of  cutting  rates 
and  giving  rebates,  sometimes  one  form  and  sometimes  another, 
both  in  respect  to  packing-house  products  and  grain — not  occa- 
sionallv,  but  by  wholesale  and  generally.  These  inquiries  were 
instituted  by  the  Commission,  and  this  condition  was  developed. 
The  testimony  in  these  cases  was  referred  to  the  Department  of 
Justice  with  the  request  that  proceedings  be  instituted  for  the  pur- 
pose of  suppressing  these  violations  of  law.  The  result  was  that  a 
number  of  injunctions  were  obtained  against  the  principal  carriers, 
not  all.  It  was  not  then  l^nown  that  an  injunction  would  lie  on  behalf 
of  the  public  against  a  practice  of  this  sort.  It  was  disputed  by 
able  laAvvers,  it  was  a  question  of  doubt;  and  the  proceedings  were 
confined  to  some  12  or  13  leading  roads  as  test  cases,  and  also  with 
the  idea  that  if  the  law  was  found  to  be  so  that  they  could  be  en- 
joined and  were  enjoined  that  the  moral  effect  of  it  would  be  to 
admonish  the  others,  and  then  they  could  be  enjoined  or  not  as  it 
might  be  found  necessary.  So  those  injunctions  were  obtained  un- 
der proceedings  instituted  by  the  Attorney-General,  or  under  his 
direction,  at  the  request  of  the  Commission  in  respect  to  these  mat- 
ters. The  injunctions  are  still  running  against  those  roads,  and  they 
are  under  injunction  to-day. 

It  is  the  universal  testimony,  not  only  of  railroad  men,  but  ship- 
pers, that  since  those  investigations  and  disclosures  and  the  publicity 
that  was  given  to  them  through  the  press  and  otherwise,  and  the 
injunction  proceedings  were  instituted  and  maintained,  that  that 
practice  of  directs  cutting  the  rate  or  paying  rebates  has  very 
largely  disappeared.  It  has  been  corrected,  and  that  is  the  universal 
testimony,  there  is  no  doubt  about  it.  I  do  not  inean  to  say  that 
there  are  not  violations  of  the  law  here  and  there,  as  there  are  viola- 
lations  of  other  laws,  and  as  there  always  will  be.  You  have  never 
been  able  to  suppress  counterfeiting  or  theft  or  any  other  crime 
entirely;  but  with  great  effect  and  success  these  practices  of  paying 
rebates  and  shipping  at  cut  rates,  deviations  from  the  published  rate, 
have  disappeared  in  the  last  two  or  three  years  as  the  direct  result 
of  these  investigations,  the  publicity,  and  the  exposure  and  the  injunc- 
tion proceedings  which  have  been  had.  These  were  not  all.  I  men- 
tion them  because  they  occurred  about  the  same  time.  I  will  say 
more;  that  it  was  a  shameful  condition,  and  was  acknowledged  by 
the  carriers  and  by  the  public  as  intolerable,  and  it  resulted  in  the 
passage  of  the  law  known  as  the  "  Elkins  bill." 

This  is  not  all.  The  Commission  has  encountered  great  difficulties 
at  every  step.  It  has  had  general  investigations  of  practices  of  the 
same  sort  at  Minneapolis  and  at  St.  Paul  in  respect  to  flour.  It  was 
difficult  to  obtain  testimony.  It  always  had  been  before  these  hear- 
ings were  had.  As  far  back  as  1892,  when  the  Commission  was  under- 
taking to  develop  these  matters,  it  encoinitered  this  difficulty.  Mr. 
Counselman  objected  to  testifying  in  regard  to  rebates,  because  to  do 
so  would  incriminate  him.  Notwithstanding  there  Avas  a  provision  in 
the  act  to  regulate  commerce  that  the  testimony  shoidd  not  be  used 
against  the  witness  he  objected.  The  Supreme  Court  held,  notwith- 
standing that  provision,  that  he  was  entitled  to  the  exemption,  and 
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that  the  only  way  a  witness  could  be  compelled  to  testify  in  such  a 
case  was  to  give  him  absolute  immunitj'^  from  prosecution.  Then,  to 
meet  that,  and  to  enable  the  Commission  to  jTroceed  and  obtain  facts 
at  all  in  respect  to  such  matters — because  it  Avas  only  the  parties  that 
were  guilty  of  the  oii'ense  that  knew  about  it — Congress  promptly 
passed,  in  1893.  an  act  complying  with  the  suggestion  of  the  Su- 
preme Court,  giving  immunity  to  a  party  when  he  testifies  in  respect 
to  these  cases. 

Very  soon  after  that  the  question  was  again  taken  to  the  Supreme 
Court,  under  the  new  law.  It  was  said  this  act  did  not  afford  com- 
plete protection,  that  the  witness  was  entitled  to  imnnmity  from  the 
exposure  it  would  subject  him  to ;  and.  after  a  course  of  litigation  and 
appeal,  the  Supreme  Cotirt  stistainecl  that  act,  and  since  that  time  the 
fact  that  it  may  incriminate  a  party  is  no  reason  why  he  shall  not  be 
compelled  to  testify  in  regard  to  these  matters.  So  j^ou  see  it  took 
a  long  time  to  get  that  question  settled.  Again,  in  the  Brim  son  case, 
in  Chicago,  where  we  were  investigating  the  facts  in  connection  with 
the  Illinois  Steel  Company,  objection  was  made  to  producing  books 
and  charters  and  papers  in  the  possession  of  the  company  on  the 
ground  that  the  Commission  had  no  right  under  the  law  to  institute 
a  general  inquiry  of  this  kind. 

It  was  said  that  the  Commission  was  not  a  grand  jury,  and  therefore 
could  not  ask  the  legitimate  question  of  a  witness  except  i]i  a  case 
where  there  was  an  issue,  where  there  were  parties,  complainant  and 
defendant,  and  an  issue  that  it  had  the  jurisdiction  to  try.  So,  there  we 
were  confronted  with  that  question,  not  that  it  would  incriminate 
them  to  answ'cr,  for  that  had  been  settled,  but  simply  that  the  Com- 
mission could  not  institute  such  an  inquiry,  coidd  not  conduct  it. 
It  is  true  the  law  said  in  terms  that  we  could,  but  they  said  the 
law  was  invalid,  that  it  was  unconstitutional.  So,  after  a  course  of 
appeal  that  went  to  the  Supreme  Court,  by  a  majority  of  one 
tliat  case  y\i\9,  decided  in  favor  of  the  power  of  the  Commission  to 
conduct  such  an  investigation. 

Only  last  year,  vvdien  we  \\'ere  investigating,  upon  complaint,  the 
anthracite-coal  roads  in  New  York,  a  general  objection  was  made 
again  to  the  production  of  books  and  papers,  and  we  had  to  stop  pro- 
ceedings and  go  into  court,  and  then  the  case  was  appealed  to  the 
Supreme  Court.  Though  the  circuit  court  decided  against  the  Com- 
mission, the  Supreme  Court  fully  upheld  the  position  taken  by  the 
Commission  and  ordered  production  of  the  clocumentarj^  eA'idence. 

Only  last  fall  in  Chicago,  when  we  were  investigating  the  private 
car  line  practices  under  a  general  inquiry,  a  witness  who  represented 
a  car  company  was  asked  whether  his  compan}'  paid  rebates  or  not. 
He  refused,  under  advice  of  his  lawyer,  to  answer.  We  had  to  sus- 
pend that  branch  of  the  case  and  institute  a  proceeding  to  compel  him 
to  testify.     That  proceeding  is  pending  now  in  the  circuit  court. 

Thus  it  is  seen  that  the  Commission  has  been  steadily  confronted 
at  every  step  with  difficulties  and  constitutional  objections  and  re- 
fusals to  ansAver,  necessitating  resort  to  courts  and  appeals  to  the 
highest  court  in  the  country  to  decide  these  questions.  And  yet  the 
gentlemen  under  whose  management  these  abuses  have  been  commit- 
ted are  the  gentlemen  avIio  come  here  and  tell  a'ou  that  the  Com- 
mission is  not  to  be  trusted  because  it  has  not  enforced  the  law 
against  them. 
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There  Avould  be  no  need  of  enforcing  the  law  if  they  were  to  hold 
that  their  obligations  under  the  law  were  first  and  highest  and  above 
the  pecuniary  interests  cff  the  companies  which  they  represent.  They 
say:  "  Well,  I  must  pay  rebates  because  my  competitor  does.  I  must 
commit  an  offense  because  ni}-  competitor  commits  one,  or  I  will 
lose  business.  I  will  get  the  business  by  violating  the  laAv,  and  there- 
fore I  must  violate  it." 

I  do  not  know  of  any  code  of  ethics  or  code  of  morals  that  sus- 
tains an  argument  of  that  sort  with  respect  to  any  other  business 
in  the  land — that  I  must  do  as  somebody  else  does  for  fear  he  will 
get  ahead  of  me,  irrespective  of  what  the  law"  says  about  it.  Now. 
I  admit  as  a  practical  question  the  traffic  man  is  confronted  with  a 
great  difficulty  when  his  business  is  being  taken  away  by  another 
road  that  violates  tlie  law.  I  see  the  force  of  that;  it  is  a  serious  con- 
dition. But  it  would  be  far  better  if  all  of  them  who  are  affected  in 
this  way  would  combine  to  try  to  obey  and  enforce  the  law  rather 
than  to  follow  the  bad  example  of  a  competitor  and  violate  it.  But 
what  I  protest  against  is  that  these  gentlemen  who  have  instituted 
and  maintained  these  practices  shall  stand  here  to  impugn  this  Com- 
mission for  dereliction  and  failure  in  an  effort  to  perform  its  duties 
under  this  hiAv  and  to  compel  them  to  obey  it. 

I  do  not  criticise  the  carriers  for  exercising  their  right  to  raise  the 
questions  that  they  have  in  these  proceedings.  My  point  is  that  when 
they  stand  upon  their  confessed  violations  of  law  they  occupy  a  sorry 
position  from  which  to  discredit  the  Commission  for  failure  to 
enforce  upon  tlieni  obedience  to  laws,  especially  in  view  of  the  fact 
that  they  have  in  every  way  contested  the  authority  of  the  Commis- 
sion to  require  the  disclosures  necessary  to  that  end. 

Now,  railroad  men  are  no  worse  than  other  men;  they  are  no 
better;  they  are  actuated  by  the  same  motives  that  other  people  are 
actuated  by.  These  gentlemen  who  represent  these  corporations  that 
are  in  this  business  for  gain,  confessedly  so,  represent  the  interests 
of  the  owners.     Thej?^  do  not  pretend  to  represent  the  public. 

The  Northern  Securities  matter  was  first  investigated  by  the  Inter- 
state Commerce  Commission  under  a  general  inquiry.  It  was  the 
taking  of  testimony  before  the  Commission  that  was  a  basis,  a  foun- 
dation, for  the  proceedings  that  were  carried  to  the  Supreme  Court 
and  resulted  in  the  dissolution  of  that  unlawful  combination.  The 
joint  traffic  agreement  between  the  31  railroads  in  the  trunk-line 
territory  a  few  years  ago,  when  they  had  signed  an  agreement,  was 
taken  up  by  the  Commission  and  investigated,  and  it  was  upon 
request  of  the  Commission  that  proceedings  were  instituted  by  the 
Attorney-General  to  enjoin  and  break  it  up,  and  which  resulted  in 
the  dissolution  of  that  combination  by  injunction. 

It  was  the  investigation  of  the  Commission  only  a  couple  of  years 
ago  in  southern  territory,  where  it  was  alleged  that  the  roads  carrying 
cotton  in  that  section  were  reserving  the  routing  to  themselves  and 
dividing  the  traffic — it  w^as  the  investigation  of  the  Commission 
and  the  request  of  the  Commission  that  caused  the  institution  of  pro- 
ceedings at  Atlanta  and  Memphis  and  the  breaking  up  of  that  prac- 
tice. It  was  the  general  investigation  of  the  Commission  last  fall  which 
developed  the  practices  of  so-called  "  industrial  lines  "  in  Chicago 
and  other  places  where,  by  securing  an  undue  amount  of  the  through 
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rate,  the  manufacturer  for  a  small  trackage  about  his  works  obtains 
an  equivalent  to  a  rebate.  As  a  result  of  this  investigation,  some  of 
these  practices  have  already  been  abolished.  It  was  the  general 
investigation  of  the  Commission  that  developed  the  abuses  of  kindred 
character  in  respect  to  the  private  car  lines  receiving  allowances 
from  the  railroad  and  paying  rebates  to  some  shippers  and  not  to 
others. 

The  Conunis^ion  has  not  been  idle.  It  has  been  confronted  with  a 
contest  at  every  step  it  has  made  from  the  beginning  by  these  gentle- 
men Avho  impugn  it  and  against  Avhom  it  has  l)een  sought  to  enforce 
the  laAv.  A  sense  of  justice,  a  feeling  of  self-respect,  forbids  the  Com- 
mission to  stand  idly  by  and  let  it  go  as  confessed  that  we  have  not 
been  attempting  to  do  anything,  and  that  there  should  be  no  regula- 
tion as  to  the  reasonableness  of  rates  because  the  Commission  has  not 
Ijeen  able  to  induce  the  very  men  who  make  the  arguments  to  cease  and 
desist  from  other  violations  of  the  law,  such  as  hurtful  and  ruinous 
discriminations  as  between  individuals,  commodities,  and  places. 

I  have  no  animosity  toward  the  railroads.  The  decisions  of  the 
Commission — those  in  which  I  have  participated — are  matters  of  pub- 
lic record.  The  facts  upon  which  we  have  rendered  decisions  are 
printed.  They  are  in  the  reports,  and  these  cases  are  open  to  inves- 
tigation. There  has  been  no  crusade  against  the  railroads  by  this 
Commission.  The  crusade  is  the  other  way.  The  law  enjoins  upon 
the  Commission  the  duty  of  making  a  report  once  a  year  to  the  Con- 
gress, including  therein  its  recommendations  for  amendment  of  the 
regulating  statute.  It  has  never  failed  to  perform  that  duty  as  it 
has  understood  it.  The  breaking  down  of  this  law  in  the  etfort  to 
enforce  it  at  different  points  has  made  it  necessar}'  for  the  Commis- 
sion to  do  that,  to  emphasize  it,  and  to  repeat  it  time  after  time.  Of 
course,  it  would  be  easy  to  remain  passive,  have  an  easy  job,  and  draw 
the  salar3%  and  pay  no  attention  to  the  sworn  duties  and  obligations 
which  rest  upon  the  Commissioners. 

But  we  would  be  unworth}'  of  your  confidence  if  we  did  that.  And 
not  having  done  that,  every  time  the  Commission  has  made  a  report 
recommending  any  important  amendments  to  this  law  which  affects 
the  carriers,  and  which  they  do  not  approve  of,  the  Commission  has 
l)een  attacked  in  various  wajs. 

It  has  been  asserted  that  we  \\'ant  autocratic  power.  OnW  last 
3'ear  the  Senate  called  upon  tlie  Commission  for  certain  data  and  in- 
formation in  regard  to  increases  of  rates,  which  it  answered  as  soon  as 
it  could  compile  the  testimony,  and  that  special  report  became  a  public 
document.  A  gentleman  in  Chicago,  Mr.  Slason  Thompson,  who  is 
the  manager  of  the  press  bureau  of  a  railroad  organization,  has  put 
forth  a  criticism  of  that  report  which  is  longer  than  the  document 
itself,  and  which  begins  with  this  statement: 

January  13  last,  presumably  at  the  suggestion  of  the  Interstate  Commerce 
Commission,  in  furtherance  of  its  campaign  to  obtain  autocratic  control  of 
American  railroad  transportation,  Senator  Quarles  introduced  in  the  United 
States  Senate  and  asked  the  present  consideration  of  the  following  resolution. 

There  the  Commission  and  the  Senator  who  introduced  it  are  most 
unwarrantably  characterized  as  joining  in  a  campaign  for  what? 
Autocratic  authority  for  the  control  of  all  American  railways.  And 
what  is  the  offense?     The  Senator  introduced  a  resolution  calling  on 
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US  for  certain  data  and  information  in  respect  to  the  increase  of  rail- 
Avay  rates  during  the  last  three  or  four  years,  and  the  effect  of  those 
increases.  We  made  the  best  answer  we  could  from  the  data  we  had, 
and  the  Senate  published  the  document.  That  is  the  w^ay  it  is 
handled  and  the  way  we  are  criticised  by  a  representative  of  a  large 
number  of  these  carriers. 

Now,  I  w^ant  to  pass  away  from  that,  for  I  am  here,  as  I  said 
before,  to  repel  these  unjust  insinuations  or  charges,  in  whatever 
form  they  have  been  presented,  and  to  give  to  jou  the  evidence  of  the 
activity  of  the  Commission  in  its  efforts  to  bring  these  concerns  into 
obedience  of  the  law. 

Mr.  H.  L.  Bond  was  before  the  committee  a  few  days  ago.,  and  I  saw 
in  the  newspapers,  although  I  have  not  had  a  chance  to  read  the  cor- 
rected or  revised  report  of  his  statement,  that  he  said,  in  respect  to 
what  he  considered  the  impropriety  of  conferring  any  power  to  fix 
rates  upon  the  Commission,  after  naming  twenty-five  or  thirty  cases 
that  had  gone  to  the  courts — to  use  his  elegant  language — "  The  Com- 
mission had  hit  the  bulFs-e^'e  once,  had  struck  in.  the  ring  twice,  and 
had  missed  the  target  altogether  the  other  23  times."  or  whatever  the 
number  was.  Now,  I  only  refer  to  that  because  stated  in  that  way  it 
is  misleading. 

Out  of  the  35  cases  that  the  Commission  has  had  occasion  to  bring 
in  court  for  the  enforcement  of  its  orders,  some  five  or  six  of  them 
were  cases  in  which  the  courts  enforced  the  orders  of  the  Commission. 
In  the  other  cases  they  did  not.  But  why  not?  That  is  the  material 
matter  to  whioh  I  wish  to  call  your  attention.  Nearly  all  of  these 
other  cases  in  which  the  courts  have  not  enforced  the  orders  of  the 
Commission  were  either  where  the  Commission  found  a  rate  unrea- 
sonable and  undertook  to  say  what  was  the  reasonable  rate  and  pro- 
hibited the  charging  of  any  more  than  the  reasonable  rate,  and  made 
an  order  to  that  efi'ect,  or  they  were  cases  (of  which  there  were  a 
large  number)  under  the  long  and  short  hard  clause,  or  fourth  section 
of  the  act.  where  the  Commission  announced  and  followed  a  construc- 
tion of  that  clause  to  the  effect  that  it  was  obligatory  upon  the  car- 
riers, except  when  they  made  a  special  case  under  an  application  to 
the  Commission  for  leave  to  depart  from  the  rule  of  that  clause  or  sec- 
tion. So  that  as  to  all  those  cases  Mr.  Bond  refers  to  them  in  such  a 
way  as  to  imply  that  the  Commission  was  reversed  on  the  merits  of 
those  cases,  wdiile  as  a  matter  of  fact  the  Commission  was  reversed 
upon  the  construction  or  interpretation  of  the  law  in  respect  to  the 
fourth  section  and  the  ]30wer  to  fix  a  maximu)n  rate. 

I  am  not  here  to  criticise  the  ruling  of  the  Supreme  Court  on  these 
questions;  but  it  is  a  fact  that  no  railroads  ever,  before  the  interstate- 
commerce  law  was  passed  or  since,  desired  or  did  charge  more  for  the 
short  haul  than  for  the  long  haul  except  to  meet  competition  at  the 
longer-distance  point.  That  was  the  only  occasion  for  it.  Now,  it 
has  been  held  that  where  competition  does  exist  at  the  farther  point 
and  does  not  at  the  nearer  point,  or  where  greater  competition  does 
exist  at  the  farther  point  than  at  the  nearer  point,  that  the  circum- 
stances and  conditions  are  substantially  dissimilar,  and  therefore 
that  the  long  and  short  rule  does  not  apply.  However  it  has  been 
brought  about,  that  section  is  as  much  a  nullity  as  if  it  had  never  been 
written. 
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Xow.  I  am  not  criticising  the  court  about  that.  There  may  well 
have  been  fault  in  framing  the  section,  because  that  section  is  onh' 
operative  where  the  *'  circumstances  and  conditions  are  similar,"  and 
right  there  in  that  phrase  the  difficult}'  has  arisen.  The  Commission 
was  tr^dng  to  give  some  effect  to  the  section;  Avas  assuming  that  Con- 
gress meant  to  correct  something  by  the  fourth  section:  but  under  the 
construction  given  to  that  se(;tion  by  the  court  only  one  of  its  long 
and  short  haul  chiuse  orders  have  been  enforced.  It  is  perfectly 
evident  that  the  law  might  just  as  well  have  never  been  written  as 
to  have  it  mean  what  it  now  means,  for  it  has  no  effect  whatever. 

In  respect  to  the  poAver  to  deal  with  the  rate  the  Commission  from 
its  very  inception  construed  the  law  to  mean  that  when  a  rate  was 
challenged  and  the  question  was  tried,  and  upon  hearing  the  rate  com- 
])]ained  of  was  found  to  be  unreasonable,  the  Commission  could  find 
wliat  was  reasonable,  and  could  prohibit  the  carrier  from  charg- 
ing any  more  upon  the  apparently  good  reasoning,  it  seems  to  me, 
that  any  part  of  the  excessive  rate  above  tiiat  which  is  reasonable  is 
just  as  unlawful  as  any  other  part.  If  the  refisonable  rate  is  90  cents 
and  the  unreasonable  rate  is  a  dollar,  and  you  have  power  to  order 
the  carriers  to  cease  and  desist  making  an  unreasonable  charge, 
why  does  not  the  same  apply  to  any  other  part  of  the  excess  as  well 
as  the  one  hundredth  cent?  Why  not  apply  it  to  the  ninety-fifth  or 
the  ninetieth,  or  any  other  ])art  above  the  reasonable  rate?  That  is 
what  the  Commission  was  trying  to  do.  That  is  what  the  Commis- 
sion held  from  the  beginning,  when  Judge  Cooley  was  its  chairman, 
and  it  made  rates  at  that  time,  and  continuously  thereafter  until  the 
Supreme  Court  said  that  the  power  was  not  conferred  upon  the  Com- 
mission by  the  statute. 

A  large  number  of  these  cases  (25,  I  think)  that  Mr.  Bond  cites 
as  indicating  the  incapacity  of  the  Commission,  so  to  speak,  are  sim- 
ph'  cases  that  were  overturned  in  the  way  of  undertaking  to  enforce 
the  law  as  it  was  construed  from  the  beginning;  and  whatever  mav  be 
the  law  now,  whatever  may  be  the  rightfulness  of  the  interpretation 
which  the  courts  have  placed  upon  it,  the  very  situation  that  con- 
fronts yoti  liere  to-day  is  a  vindication  of  the  desire  of  the  Commis- 
sion to  enforce  a  reasonable  or  just  rate.  It  is  because  of  such  inter- 
pretation that  this  clamor  for  amendment  exists,  so  that  it  is  not  fair 
to  array  these  cases  here  as  cases  in  which  the  court  upon  the  facts, 
upon  the  merits  and  equities  and  justice  of  the  case,  has  overturned 
the  Commission  29  or  30  times  out  of  35,  when  in  reality  these  cases 
went  off  solely  upon  construction  of  the  law,  which  demonstrated  vital 
defects  in  this  regulating  statute.  In  the  various  judicial  proceedings 
to  which  I  have  referred  the  Department  of  Justice  has  cooperated 
with  the  Commission  and  acted  with  commendable  promptness  and 
efficiency  in  the  expedition  and  conduct  of  the  cases. 

Xow,  I  have  said  about  all  I  intended  to  say  in  respect  to  these  mat- 
ters, i'here  are  one  or  two  general  observations  I  want  to  make.  It 
was  said  the  other  day  by  Mr.  Staples,  a  member  of  the  railway 
commission  of  Minnesota,  before  the  Senate  committee  (and  there 
is  no  impropriety  in  my  alluding  to  it,  because  it  appeared  in  the 
newspapers)  that  this  Commission  has  had  a  case  before  it  for  a  long 
time  from  a  place  called  Cannon  Falls,  in  Minnesota,  involving 
a  discrimination  in  rates.     That  is  a  long  and  short  haul  case.     The 
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testimony  aa'us  taken  about  a  3"ear  ago  by  the  Commission,  and  it  has 
been  set  some  two  or  three  times  for  argument  before  it  was  finally 
submitted.  It  was  either  postponed  on  the  request  of  the  attorney 
re])resenting  the  complainant  or  by  his  consent  and  the  request  of  the 
other  party 

Mr.  Stevens.  A^Hien  did  the  last  brief  come  in? 

Mr.  Clements.  The  brief  on  behalf  of  the  complainant  was  filed 
the  oth  or  6th  of  this  month.  The  Commission  has  had  that  case, 
then,  three  weeks.  The  delay  has  largely  resulted  from  the  action  of 
counsel  representing  the  complainant,  either  on  his  own  motion  for 
his  own  convenience  or  in  conjunction  with  counsel  representing  the 
other  side.  Now,  Mr.  Staples  never  intended  to  indicate  that  this 
Commission  was  at  fault;  I  have  no  idea  that  he  did.  "Wliat  he  was 
u.ndertaking  to  do  was  to  show  the  defective  state  of  the  law  as  to  the 
long  and  short  haul  cases.  That  is  what  I  believe  was  his  intent  and 
meaning.  I  think  he  v\-as  entirely  misunderstood,  and  I  think  it  is 
due  to  liim  and  to  us  that  this  fact  be  stated  on  account  of  the  publicity 
that  was  given  to  his  statement. 

It  is  continually  said  that  it  is  all  right  to  stop  rebates,  stop  the 
cutting  of  rates,  stop  these  disastrous  and  ruinous  secret  discrim- 
inations; all  these  gentlemen  say  that  those  things  ought  to  be 
stopped.  But  then  they  will  tell  you  in  the  next  breath  that  such 
a  thing  as  an  unreasonable  rate  is  a  thing  of  the  past;  that  there  is  no 
need  of  any  law  about  that  because  there  are  no  unreasonable  rates. 
Well,  there  may  not  be — I  am  not  here  to  try  rates  to-day — but  what  I 
want  to  say  about  that  is  this:  The  present  law  proceeds  upon  the 
idea  that  the  shipper  has  a  right  to  reasonable  and  just  rates.  If  he 
has,  there  ought  to  be  some  way  of  ascertaining  whether  he  has  a 
reasonable  or  just  rate,  and  to  give  it  to  him  if  he  has  not.  If  he  has 
no  rights  in  the  premises,  if  transportation  is  a  commodity  like  a 
horse  or  a  hat  to  be  sold  under  am^  terms  and  with  any  discrimination 
the  owner  pleases,  then  we  ought  to  wipe  out  the  law  we  have  now. 
It  has  no  place  here,  if  that  is  the  true  theory.  If,  however,  the  law  we 
now  have  properly  declares  every  rat€  is  unlawful  which  is  not  rea- 
sonable and  just,  and  that  the  public  is  entitled  to  a  reasonable  and 
just  rate,  there  ought  to  be  some  process  whereby  it  can  be  ascertained 
and  enforced. 

These  gentlemen  say  this  is  revolutionary,  radical,  reactionary. 
I  do  not  know  how  many  adjectives  have  been  used  in  respect  to  it. 
It  appears  to  me  that  it  is  just  the  other  way,  that  it  is  a  curious 
anomaly  that  where  two  parties  have  rights  involved  and  the  law 
provides  that  the  question  may  be  put  in  issue  by  complaint  and 
answer,  with  a  trial  and  investigation,  that  the  whole  matter  must  end 
finally  by  allowing  one  of  the  parties  to  decide  the  question.  There 
is  no  affective  way  now  in  which  to  revise  and  correct  a  rate  and  put 
in  a  different  one  if  the  existing  rate  is  unreasonable,  no  matter  how 
unreasonable  it  may  be.  To  say  that  the  Commission  may  say  that 
a  dollar  rate  is  unreasonable,  and  therefore  unlawful,  and  make  its 
order  to  that  effect,  subject  to  a  trial  de  novo  and  the  taking  of  new 
testimony,  when  all  of  the  traffic  managers  can  come  in  and  give  testi- 
mony as  experts  that  the  rate  in  question  is  a  reasonable  one,  certainly 
seems  to  me  an  anomaly. 

There  is  no  way  within  a  reasonable  time  that  the  matter  can  be 
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settled  and  the  reasonable  rate  made  effective.  There  has  never  been 
a  time  since  the  dawn  of  civilization,  at  least  since  the  establishment 
of  common  law,  that  one  of  the  parties  in  a  matter  in  controversy 
is  left  by  the  conditions  of  the  law  to  determine  for  himself  what  shall 
be  the  other  party's  right  in  the  matter.  But  then  we  arc  told,  in 
answer  to  that,  that  the  interests  of  the  carriers  are  so  dependent 
upon  the  just  interests  and  prosperity  of  their  patrons  that  they  will 
not  kill  the  goose  that  lays  the  golden  egg,  and  therefore  their  own 
selfish  interests  Avill  promote  the  application  of  just  rates  for  their 
patrons.  This,  of  course,  is  mere  evasion.  In  respect  to  no  other 
matter  do  we  proceed  upon  the  idea  that  we  can  safely  leave  the 
just  right  of  one  person  to  be  determined  by  the  interests  of  the  other 
party  in  the  controversy. 

The  Chair:mai\-.  Would  it  interrupt  you  if  I  should  ask  you  a  ques- 
tion there? 

]Mr.  Clements.  No,  sir. 

1"he  Chair:man.  AAHiat  is  the  method  pursued  by  the  Commission  in 
ascertaining  what  is  a  reasonable  rate?-  To  what  factors,  what  cir- 
cumstances, do  they  look — how  do  they  get  at  it? 

JNIr.  Clements.  Well,  the  Commission  considers  such  testimony  and 
facts  as  it  ma_y  get  relating  to  many  matters,  among  which  are  the 
bulk  of  the  article  as  compared  with  its  weight  and  its  value,  how 
much  space  it  will  take  up  in  a  car  as  compared  with  its  weight  and 
its  value,  the  length  of  the  haul,  the  value  of  the  article,  the  service  of 
the  carrier,  and  also  the  question  of  competition.  In  addition  to  that 
it  considers  what  the  traffic  will  bear.  You  can  not  put  the  same 
rate  on  low-grade  freight  as  you  can  ]3ut  on  high-grade  freight.  For 
instance,  you  can  not  put  the  same  rate  on  sawed  logs  that  you  can  on 
dressed  meat,  which  is  a  higher  grade  article.  Value  is  necessarily 
an  important  factor. 

The  Chair-man.  Is  there  anv  mathematical  method  of  determining 

it? 

Mr.  Clements.  There  is  absolutely  none,  I  think.  There  is  no 
method  by  which  you  can  work  out  to  a  mathematical  demonstra- 
tion that  a  particular  figure  is  a  just  and  reasonable  rate.  You  can 
not  do  it,  because  you  can  not  count  the  cost  of  the  traffic  to  the  car- 
rier for  its  movement.  There  are  many  elements  that  you  can  not 
figure ;  they  are  only  estimates.  That  is  the  utmost  that  the  railroads 
undertake  to  do  in  considering  these  matters.  It  is  one  of  those 
questions  that,  in  my  judgment,  are  not  susceptible  of  any  such  fine 
measurement  as  the  calculation  of  interest  on  a  note.  As  with  many 
other  questions,  however,  we  get  into  court  where  there  is  a  contro- 
versy between  persons,  and  the  question  submitted  to  the  jury  by 
the  court  is.  What  is  reasonable  under  all  the  circumstances?  No- 
body can  figure  on  it  to  a  certainty,  and  nobody  can  prove  it  by  any 
rule,  but  human  conscience,  human  judgment,  with  comparison  of 
all  material  things  involved,  are  to  be  used. 

Take,  for  instance,  the  matter  of  freight  classification.  Classifica- 
tion, to  be  of  any  benefit,  must  group  together  all  of  one  class.  The 
roads  in  some  territories  have  six  or  seven  classes,  and  in  other  sections 
eleven,  and  so  on.  Take  either  one  of  them,  and  when  you  put  the  eight 
or  ten  thousand  articles  of  commerce  that  move  into  these  different 
classes  you  have  to  group  together  in  one  class  several  hundred  articles. 
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They  all  differ  in  greater  or  less  degree — in  value,  in  bulk,  in  weight, 
and  in  their  susceptibility  to  injury  from  water  or  breakage,  and  all 
these  things.  It  is  a  greater  risk  to  haul  glassware,  cut  glass,  and 
things  like  that,  than  it  is  to  haul  pottery,  because  the  loss  is  greater 
when  the  breakage  or  damage  comes.  The  best  that  can  be  done  by 
human  ingenuity  and  human  methods,  in  my  judgment,  or  ever  can 
be  done,  is  a  fair  and  reasonable  approximation  in  respect  to  these 
things. 

The  Chairman.  Conjecture? 

Mr.  Clements.  It  amounts  to  more  than  a  conjecture,  perhaps. 
Conjecture  is  not  much  more  than  a  guess,  I  should  think.  There  are 
some  of  these  things — you  see  them,  you  know  them,  they  are  sub- 
stantial elements  that  you  must  consider — but  you  can  not  measure 
them. 

The  Chairman.  Is  it  always  proper  in  fixing  a  rate  to  ascertain,  if 
possible,  whether  it  will  be  remunerative  to  some  degree? 

Mr.  Clements.  That  is  what  we  have  always  thought  was  neces- 
sary, to  find  that  the  traffic  paid  something  more  than  the  cost  of  mov- 
ing. Otherwise  it  would  be  carried  at  a  loss,  which  loss  would  have 
to  fall  upon  some  other  traffic  and  w^ould  be  an  unjust  discrimination. 
So  we  have  always  regarded  it  as  a  Avholly  unjustifiable  thing  for  a 
carrier  to  carry  at  a  loss.  It  can  not  be  done  without  injustice  to  some 
other  traffic. 

The  Chairman.  AYell,  there  would  be  a  difference,  I  suppose,  be- 
tween carrying  at  a  loss  and  carrying  at  a  remunerative  rate? 

Mr.  Clements.  Yes.  The  carriers  as  a  rule  saj^  that  they  had 
better  carry  a  thing  that  will  pay  the  cost  of  movement  and  some- 
thing more' rather  than  not  to  carry  it  at  all.  although  it  does  not  pay 
enough  to  support  the  cost  of  the  movement  and  pay  its  proportion 
toward  the  fixed  charges  and  expenses  of  the  plant.  And  undoubt- 
edly there  are  many  things  that  do  move  at  less  than  a  remunerative 
rate,  if  you  take  into  account  the  fair  proportion  which  that  traffic 
shpuld  bear  of  all  the  expenses  of  maintaining  the  road  and  operat- 
ing it,  and  paying  fixed  charges.  There  is  no  doubt  about  that. 
If  that  were  not  so  there  are  a  great  many  cheap  and  heavy  articles 
that  would  not  move  at  all.  The  carriers  think  that  it  is  to  their 
interest  to  move  those  at  something  above  the  cost  of  movement, 
and  that  it  has  tended  to  build  up  industries,  has  created  industries; 
that  it  has  pleased  the  public,  and  it  is  entirely  defensible  so  far  as 
I  can  see.  It  helps  to  develop  the  country  and  develop  industries, 
and  inures  to  the  benefit  of  the  public  and  to  the  railroads,  although 
they  do  it  at  less  than  they  might  reasonably  charge  if'  they  were 
undertaking  to  make  this  traffic  bear  its  proportion  of  all  expenses. 

Mr.  Burke.  May  I  ask  you  one  question  there? 

Mr.  Clements.  Certainly. 

Mr.  Burke.  If  I  understand  you  correctly,  in  determining  a  rate 
you  do  not  consider  to  any  great  extent  the  cost  of  the  service? 

Mr.  Clements.  Well,  it  can  not  be  considered  for  the  reason  that 
it  is  not  ascertainable;  but,  of  course,  that  is  looked  to  as  far  as  it 
can  be  considered. 

Mr.  Burke.  If  I  understand  you  correctly,  the  Commission,  in 
determining  a  reasonable  rate,  does  it  in  exactly  the  same  way  and 
on  the  same  basis  that  the  railroads  say  they  do  it  ? 
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Mr.  Clejients.  That  is  my  understanding.  We  consider  all  the 
things  Avhich  they  consider.  I  do  not  think  there  is  any  difference 
between  us  about  that.  They  sometimes  insist  upon  giving  more 
effect  to  competition  than  we  do  at  some  points,  and  also  use  competi- 
tion for  a  justification  for  some  other  things  they  do.  We  dili'er  about 
that.  But  so  far  as  the  basis  of  considering  these  things  is  concerned, 
it  is  the  same,  whether  it  is  bj^  the  Commission  or  by  the  railroads. 

Some  other  statements  have  been  made  here  by  some  ver\^  reputable 
and  worthy  gentlemen  in  respect  to  the  settlement  of  cases,  to  the  effect 
that  upon  a  certain  small  per  cent  of  the  complaints,  formal  and 
informal,  that  have  come  to  the  Commission  the  Commission  has 
made  orders,  and  of  that  ])er  cent  a  certain  proportion  of  the  orders 
made  by  the  Commission  have  been  obeyed  by  the  carriers,  while,  as 
to  the  remainder,  some  few  suits  have  been  brought  to  enforce  them. 
I  do  not  know  where  they  obtained  their  figures.  Certainly  we  have 
made  no  official  statement  of  that  kind.  They  may  be  correct,  how- 
ever, for  the  time  they  cover.  These  informal  complaints  consist  of 
letters  complaining  of  a  rate,  or  an  overcharge,  or  this  or  that;  some- 
times it  is  an  alleged  discrimination,  or  a  burdensome  rule,  or  a  rate, 
or  an  overcharge.     The  Commission  handles  them  in  this  way :  . 

It  is  not  a  complaint  that  you  can  serve  and  the  carrier  can  answer 
formally  as  the  basis  for  a  trial;  but  in  order  to  avoid  unnecessary 
suits,  delay,  and  expense  we  make  a  memorandum  upon  it  in  the  office 
from  the  rate  sheets  on  file,  so  as  to  show  what  they  indicate  about  the 
matter,  and  we  send  that  to  the  railroads  complained  against  (just  as 
a  letter) ,  asking  them  to  deal  with  it  and  let  us  know  about  it,  and  if 
there  is  an3^thing  wrong  to  correct  it.  They  answer,  and  a  great 
many  of  those  informal  complaints  are  disposed  of  in  that  way.  If 
they  have  charged,  by  mistake,  $5  more  than  the  published  rate 
would  warrant  and  you  can  show  it  to  them,  they  invariably  pay  it, 
and  pay  it  promptly,  and  that  is  the  end  of  it.  There  are  complaints 
of  that  sort  all  the  time,  varying  from  25  cents  to  $200,  on  these 
things,  and  much  more  than  that  in  some  cases.  These  are  called 
the  informal  complaints. 

The  complaint  is  often  about  a  rate  or  about  a  discrimination  in 
rates.  These  are  submitted  in  the  same  way  for  the  correction  of 
any  injustice  and  with  a  reqiu^st  for  information.  If  it  is  an  over- 
charge and  it  is  settled,  that  is  the  end  of  it.  If  it  is  a  rate  that  is 
involved  and  the  carrier  does  not  see  proper  to  change  it,  its  reasons 
why  it  declines  to  do  so  are  stated,  and  then  the  matter  is  submitted  to 
the  complainant.  If  he  wants  to  file  a  complaint  he  does  it.  Other- 
wise it  is  dropped.     Very  frequently  it  is  dropped. 

Xow,  I  suspect  in  these  figures  tliat  have  been  used  here  all  those 
cases  "where  the  matter  has  been  dropped  are  classified  as  adjusted  or 
settled.  There  has  been  no  settlement.  The  ship])er  has  abandoned 
the  case  Ix'cau.se  he  found  he  Iiad  to  nuike  a  formal  complaint,  at  the 
end  of  which  he  coidd  do  no  more  than  get  an  order  that  the  carrier 
cease  from  charging  that  rate.  'J'herc  is  no  adjustment  there.  In 
those  cases  where  overcharges  have  l)een  chiimed  and  obtained, 
they  have  been  settled;  they  are  adjusted,  as  I  say,  informa.lly  and 
satisfactorily.  That  is  an  adjustment,  to  be  sure,  but  it  is  simply  pay- 
ing back  what  the  carrier  admits  he  took  over  and  above  his  own  pub- 
lished rate.      Ft  is  not  tlie  adjustment  of  a  rate;  it  is  tli(>  payment  of 
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that  which  the  carrier  took  in  excess  by  mistake  over  the  freight  he 
Avas  entitled  to  talce. 

As  I  say,  these  figures  are  misleading,  and  because  of  these  various 
elements  they  do  not  mean  just  what  it  has  been  sought  to  make  them 
mean. 

The  Senate  has  sent  to  the  Commission  a  request  for  information 
in  regard  to  these  matters  and  we  are  undertaking  to  compile  it. 
There  will  be  a  statement  of  all  these  matters  which  will  show^  their 
exact  status  and  the  disposition  of  them  as  soon  as  it  can  be  prepared. 

The  Chatk:man.  If  you  please,  I  think  the  committee  would  like  to. 
have  you  explain  the  method  pursued  by  the  Commission  with  refer- 
ence to  a  complaint:  what  is  the  process? 

Mr.  Clemp:nts.  You  mean  a  formal  complaint? 

The  Chairman.  Yes;  what  is  done? 

Mr.  Clements.  Well,  the  com]:)lainant  makes  out  and  alleges  as  he 
would  in  a  petition  or  a  bill  in  court,  setting  forth  what  he  complains 
of  and  against  what  carrier.  They  frequently  do  not  say  that  the  car- 
rier is  engaged  in  interstate  commerce;  they  may  say  the  rate  is  from 
"Atlanta  to  New  York,"  or  something  like  that,  and  omit  to  state  the 
roads  that  make  up  the  actual  physical  line.  It  then  becomes  neces- 
sary for  the  Commission,  in  order  to  avoid  delay,  amendments,  and 
things  of  that  kind,  to  send  the  petition  back,  indicating  what  should 
be  inserted. 

For  instance,  to  give  the  Commission  jurisdiction  it  must  be  said 
that  they  are  engaged  in  interstate  commerce,  and  the  roads  must 
be  stated,  the  technical  names  of  the  roads,  the  names  under  which 
they  are  chartered,  and  so  on.  Well,  when  that  is  done,  it  is  signed  by 
the  complainant  and  sent  to  the  Commission.  It  is  then  filed,  copied, 
and  a  copy  is  mailed  by  registered  letter  to  each  carrier  complained 
of,  together  with  a  notice  from  the  Commission  that  the  carrier  shall 
file  answer  Avithin  twentj^  days  or  some  other  period  of  time.  Twenty 
daj's  is  usually  the  time.  When  it  is  on  the  Pacific  coast  we  give  a 
longer  time.  When  it  is  near  by,  if  it  is  urgent,  if  it  is  a  matter  of 
perishable  fruit  in  the  spring,  or  something  of  that  kind,  and  it 
seems  necessary  that  whatever  is  done  must  be  done  in  a  short  time, 
we  fix  a  less  time.  The  law  only  says  reasonable  notice.  So  we  are 
governed  by  circumstances,  distance,  etc.  The  carrier  answers 
Avithin  the  time  or  asks  for  further  time,  and  then  answers.  Then 
as  soon  as  the  Commission  can  find  a  time  when  it  can  set  the 
case  for  a  hearing  it  does  it,  and  notifies  the  parties  that  the  case  will 
be  heard  at  Chiaigo  or  Atlanta,  or  wherever  the  place  is,  at  such  a 
time.  The  Commission  goes  there  and  sits  down  with  a  stenographer 
and  takes  the  testimony.  That  is  written  out  by  the  stenographers, 
typewritten,  furnished' free  to  each  side,  and  then  after  argument,- 
oral  or  written,  or  both,  it  is  submitted  to  the  Commission. 

Mr.  Burke.  Does  the  whole  Commission  attend  that  meeting? 

Mr.  Cle^eents.  As  near  as  possible;  it  is  not  always  possible  to  do 
so.  We  have  a  good  many  cases  sometimes,  so  that  we  have  to  divide 
up.  In  an  important  case  we  try  to  have  as  many  as  three  of  the 
Commissioners  present,  or  all  of  them  if  possible.  But  in  a  number 
of  cases  one  Commissioner  goes  and  takes  the  testimony,  and  after  it 
is  written  out  it  is  submitted  to  the  whole  Commission.  There  is  no 
Avav  to  deal  Avith  all  the  cases  except  in  some  such  way.     Sometimes 
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the  tcstiinonv  is  taken  by  deposition,  for  which  the  hiw  provides. 
The  parties,  on  notice  to  each  otlier.  may  do  that. 

The  Chairman.  Is  it  necessary  for  the  complainant  to  appear  by 
counsel  ? 

Mr.  Ci-EMP^NTS.   Xo,  sir;   that  is  not  required. 

The  Chairman.  Are  the  expenses  of  witnesses  paid? 

Mr,  Clements.  We  print  on  the  subpoena  that  each  party  will  pay 
his  own  witnesses,  so  as  to  avoid  as  far  as  possible  the  payment  out 
of  the  public  money  of  any  witness  fees.  And  in  all  civil  cases  that 
is  adhered  to.  Sometimes,  when  we  have  an  investigation  that  re- 
lates to  these  secret  rebates  and  things  of  that  kind,  and  a  witness  is 
not  Avilling  to  come,  we  issue  a  subpoena  and  pay  him. 

The  Chairman.  Would  you  pay  the  expenses  of  an  indigent  com- 
plainant? 

Mr.  Clements.  The  witness  fees;  you  mean  the  witness  fees? 

The  Chairman.  A  man  who  is  unable  to  pay. 

Mr.  Clements.  I  do  not  know  if  we  ever  have  done  that.  I  do  not 
knoAv  if  a  case  of  that  sort  was  presented  whether  we  would  feel 
authorized  to  do  that  or  not.  I  am  sure  it  has  never  been  done.  We 
try  to  avoid  that  by  setting  these  cases  as  near  to  the  complainant  as 
possible.  They  may  be  heard,  all  of  them  may  be  heard,  in  W^ash- 
ington  under  the  law ;  but  we  long  since  found  that  that  amounts  to 
a  denial  of  any  hearing 'at  all,  because  where  there  is  a  large  number 
of  witnesses  to  come  these  distances  and  pay  their  hotel  bills  and  so 
forth  they  could  not  afford  to  do  it.  Consequently,  we  set  these  cases 
as  near  as  possible  to  the  residence  of  the  complainant. 

We  haA'e  found  no  difliculty  in  getting  witnesses  in  that  way.  The 
railroads  do  not  complain  of  that,  because  it  is  about  as  easy  for  them 
to  go  one  place  as  to  another.  They  are  men  who  are  generally  trav- 
eling anyhow,  and  they  do  not  find  any  hardship  in  that.  Sometimes 
they  prefer  to  go  to  a  place  where  there  is  a  good  hotel  rather  than  to 
a  place  where  there  is  not  a  good  hotel,  bat  they  do  not  make  any  pro- 
test.    They  go  wherever  the  case  is  set. 

Now,  I  have  about  concluded  what  I  wanted  to  say.  In  respect 
to  the  importance  of  this  question  I  have  some  figures  here,  made 
a  feW'  days  ago.  which  do  not  show  that  there  -are  unreasonable 
rates,  but  they  do,  to  my  mind,  show  that  this  is  a  very  important 
(question  and  one  which  ought  to  be  controlled  in  some  tangible  way 
by  law.  Upon  a  total  mileage  of  187,000  miles  of  railway  for  the 
year  ending  June  oO.  189!J,  the  carriers  reporting  to  the  Commission 
earned  in  gross  $1,318,000,000,  in  roiuid  ligures.  Upon  a  mileage  of 
about  209.000  miles  in  the  year  ending  June  30,  1904,  they  earned, 
gross.  $1,9C)0,000,000,  showing  an  increase  for  the  last  year  named 
over  the  first  one  of  $05;>,000,000.  This  increase  exceeds  the  entire 
receipts  of  the  Government  of  the  United  States  for  the  last  fiscal 
year  from  all  sources.  The  increase  of  net  earnings  for  the  last  year 
mentioned  as  compared  with  the  first  vear  mentioned,  five  years 
previous,  is  $177,000,000. 

The  gross  earnings  per  mile  of  line  for  the  first  year  named  were 
$7,00.")  per"  mile;  for  the  last  year  named  it  was  $9,410.  The  net 
earnings  of  line  per  mile  for  the  first  vear  were  $2,433,  and  for  the 
last  year  $3,055. 
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Mr.  ToAVNSEXD.  In  determining  the  net  earnings  of  the  road,  is  the 
Commission  in  a  position  to  know  whether  a  proper  proportion  has 
been  assigned  to  operating  expenses? 

Mr.  Clements.  Well,  the  Commission  has  been  endeavoring  with 
its  utmost  ability,  under  the  help  of  Professor  Adams,  our  chief 
statistician,  to  get  on  a  uniform  basis,  so  that  all  reports  would  be 
alike  and  would  make  a  fair  showing  as  between  operating  expenses 
and  permanent  improvements,  and  so  on.  I  can  not  say  that  it  is 
perfect  yet,  but  these  figures  I  have  read  are  made  and  reported  by 
the  carriers. 

Mr.  Stevens.  This  is  a  question  that  I  have  been  requested  to  ask 
you.  In  considering  the  wrongs  under  the  long-and-short-haul 
clause — section  4,  as  I  remeniber — between  localities,  has  there  been 
an}^  attempt  by  the  Connnission  to  remedy  any  such  wrongs  as  might 
be  caused  by  long-and-short-haul  conditions  under  the  third  section 
of  the  act — discriminations  ? 

Mr.  Clements.  Yes.  / 

Mr.  Stevens.  Jn  what  "way  and  what  have  you  done? 

Mr.  Clejnients.  Well,  in  the  Chattanooga  case,  which  was  a  long- 
and-short-haul  case  originally,  after  it  got  into  court,  before  it 
reached  a  decision  in  the  circuit  court  the  Supreme  Court  had  made 
its  decision  construing  the  fourth  section.  The  Chattanooga  case 
had  been  decided  under  our  construction  of  the  fourth  section  as 
originally  announced,  but  the  Supreme  Court  overturned  that  before 
the  Chattanooga  case  reached  trial  in  the  circuit  court.  Judge 
Severance  held  in  that  case  that  the  third  section  would  apply 
if  the  fourth  did  not.  There  was  new  testimony  in  the  court 
bringing  the  case  down  to  the  time  it  was  tried  over  again  in  that 
court.  The  judge  said  further  that  while  there  might  be  a  greater 
charge  for  a  short  haul  than  for  a  long  haul,  it  ought  not  to  be  out 
of  proportion  to  the  difference  in  circumstances  and  conditions ;  that 
it  ought  to  be  measured  by  them  and  not  more.  That  case  came  to 
the  Supreme  Court  and  it  was  reversed. 

The  Chairman.  In  your  judgment,  Judge,  would  it  be  practical 
or  just  to  strike  out  from  the  fourth  section  the  language  "  under 
similar  conditions  and  circumstances?  " 

Mr.  Cle:ments.  V/ell,  of  course  it  is  a  difficult  matter  to  answer  in 
a  satisfactory  way  what  would  be  the  effect  of  that  in  all  cases.  But 
there  is  much  hardship  and  friction  growing  out  of  the  present  con- 
dition, and  I  believe  that  the  evils  and  hardships;  if  those  words  were 
stricken  out,  would  be  much  fewer  than  now.  The  public  on  the 
whole  would  be  greatly  benefited. 

Mr.  Ryan.  Is  it  not  a  fact  that  in  nearly  all  of  the  important  cases 
before  your  Commission  the  shippers  have  been  represented  by  coun- 
sel, all  of  the  important  ones  ? 

Mr.  Clements.  Yes ;  that  is  true. 

Mr.  Stevens.  On  what  point  was  that  case  decided  on  the  third 
section — that  Chattanooga  case? 

Mr.  Clements.  That  case  involved  the  rates  to  Chattanooga,  as 
compared  with  the  rates  to  Xashville  by  the  eastern  gateway — that 
is,  by  the  Southern  Railway  from  Baltimore  and  New  York,  and  so 
on  around  to  Xashville  through  Chattanooga,  so  that  Chattanooga 
was  the  near  point.     Now,  the  Louisville  and  Nashville  Railroad 
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from  across  the  Ohio  also  reaches  Nashville.  It  had  put  in  certain 
rates  there  for  reasons  of  its  own — rates  to  Nashville — which  had  to 
be  met  by  the  roads  carrvino-  by  the  eastern  lines,  or  nearly  met,  in 
order  to  ^et  part  of  the  l)iisiness  by  that  route  from  th(;  east,  but  in 
doiu<>'  that  they  did  not  want  to  reduce  tlieir  Chattanooga  rates  to  the 
level  of  the  Nashville  rates.  TIk^  Supreme  Court  appears  to  have 
held  in  that  case,  if  T  understand  it,  and  I  am  simply  speakinij  from 
memory,  that  that  rate  having  been  fixed  at  Nashville  by  the  Louis- 
ville and  Nashville  road,  the  roads  reaching  Nashville  from  other  ter- 
ritory and  by  another  route  were  at  libertj-  to  meet  that  competition 
as  they  found  it  and  without  respect  to  what  they  charged  to  Chatta- 
nooga, provided,  of  course,  the  Chattanooga  rate  itself  was  not  in  and 
of  itself  unreasonable,  which  would  be  an  independent  question. 

Mr.  Adamson.  As  to  whether  circumstances  and  conditions  are 
similar  or  not  is  a  question  of  fact,  is  it  not  ? 

Mr.  Clements.  Undoubtedly. 

Mr.  Adainison.  Do  you  not  think  the  law  ought  to  leave  questions 
of  fact  with  the  Commission,  and  have  reviewing  courts  to  confine 
themselves  to  the  law  entirely? 

Mr.  Clements.  Well,  as  I  said  a  while  ago,  I  did  not  come  here  to 
discuss  these  bills  particularly,  and  I  did  not  want  to  indulge  in  any 
discussion  of  that  on  my  own  motion,  because  my  chief  purpose  here 
was  simply,  out  of  self-respect,  to  show  these  insinuations  or  accusa- 
ticms  against  the  Commission  to  be  unjust  and  unfair  and  at  variance 
with  the  record  and  history  of  the  Commission. 

Mr.  ADA:\rsoN.  Has  not  new  evidence  been  heard  by  the  circuit 
court  in  almost  every  case  in  which  you  have  been  reversed? 

Mr.  Cle]ments.  I  guess  every  one  of  them ;  I  do  not  think  there  has 
been  an  exception.  They  always  try  the  case  over  again  after  it 
leaves  the  Commission. 

Mr.  Adamson.  Suppose  in  case  parties  have  discovered  new  evi- 
dence, and  are  entitled  to  a  hearing  on  it,  the  law  should  require  a 
further  hearing  before  the  Commission,  and  then  let  the  ajjpeal  go  on 
to  the  court  upon  the  law,  do  you  not  think  the  Avorking  would  be 
more  satisfactory  and  fairer  to  the  Commission  and  to  the  parties? 

Mr.  Clements.  I  have  never  been  able  to  see  how  the  Congress 
can  confer  upon  the  court  the  power  to  make  a  rate  for  the  future, 
since  the  Supreme  Court  has  decided  that  that  act  is  a  legislative  act, 
and  I  do  not  understand  that  under  the  Constitution  a  judicial  tri- 
bunal can  legislate.  As  the  Su]n'eine  Court  has  decided  that  this 
is  a  legislative  act  directly,  I  suppose  it  can  only  be  exercised  by  Con- 
gress or  some  body  other  than  a  court  authorized  by  Congress. 

Mr.  Adamson.  When  courts  of  equity  want  the  help  of  a  master 
and  send  a  case  back  time  after  time  to  the  master  to  take  additional 
testimony,  they  allow  the  master  to  pass  on  it  every  time,  do  they  not? 

Mr.  Cle]ments.  I  understand  that  to  be  the  practice. 

Mr.  Lamar.  I  would  like  to  ask  you  one  question,  if  I  may. 

Mr.  Cle:\ients.  Certainly. 

Mr.  Lamar.  Is  there  any  recommendation  of  the  President  in  his 
message  substantially  or  exactly  th(;  same  as  the  request  made  by  j^our 
Commission  for  years  as  to  giving  power  to  enforce  a  rate  when  it  ts 
declared  reasonal)le?  Take  the  message  of  the  President.  He  rec- 
ommends, as  I  understand  it,  that  the  Commission  be  given  the  power 
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to  decide  on  a  reasonable  rate,  and  that  when  a  rate  is  so  declared  to 
be  reasonable  that  it  shall  go  into  effect  at  once. 

Mr,  Cleiments,  Yes,  sir. 

Mr,  Lamar.  What  does  that  "  at  once  "  mean? 

Mr,  Clements,  I  suppose  that  means,  as  I  understand  it,  as  soon 
as  the  carrier  could  be  notified  and  would  have  opportunity  to  print 
his  tariff  in  such  a  way  as  to  conform  to  it, 

Mr.  Lamar.  Has  this  bill  given  that  power  ?     [Eeading,] 

And  it  is  hereby  autliorizecT  to  perform  that  duty,  to  declare  at  the  same  time 
what  would  be  a  fair,  just,  and  reasonable  rate  or  regulation  or  practice  in  lieu 
of  the  rate,  regulation,  or  practice  declared  unreasonable,  and  the  new  rate, 
regulation,  or  practice  so  declared  shall  become  operative  twenty  days  after 
notice. 

Does  that  give  the  power  to  fix  that  rate  at  once — to  go  into  effect 
at  once  ? 

Mr.  Cle]ments,  It  seems  to  me  it  would  from  your  reading  of  it. 

The  Chairman.  If  the  Commission  was  given  the  power  referred  to 
in  that  last  query  should  its  exercise  of  that  power  be  subject  to  any 
judicial  review,  in  your  judgment? 

Mr.  Clements.  1  do  not  see  any  reason  why  it  should  not  be  to  any 
judicial  review  that  is  possible  to  be  had  under  constitutional  and 
legal  methods.  The  Commission  has  never  asked  for  the  power  to 
make  a  final  rate  independent  of  anything  of  that  sort;  but,  at  the 
same  time,  I  have  in  late  years,  and  particularly  since  the  decision 
of  the  Supreme  Court  in  the  minimum-rate  case,  as  it  is  called,  had 
very  great  doubt  as  to  whether  the  courts  will  ever  apply  their 
judicial  authority  to  the  question  of  making  a  rate — that  is,  saying 
whether  it  shall  be  90  cents  or  95  cents — or  that  they  will  do  any  more 
than  decide  Avhether  or  not  it  is  or  is  not  lawful. 

The  Chairman.  Reasonable? 

Mr,  Clements,  Yes,  sir. 

The  Chairman.  You  think  they  have  that  power? 

Mr,  Clements,  Yes:  I  should  think  that  would  be  included — the 
judicial  question. 

The  Chairman.  And  it  is  your  opinion  that  the  Commission  should 
take  that  away  from  the  courts? 

Mr.  Cle:ments.  I  do  not  believe  it  can,  if  the  Constitution  giA^es 
protection  to  t]ie  property  of  everybody,  theoretically  at  least,  and  the 
doors  of  the  courts  are  open  all  the  time  to  restrain  an  order  by  this 
Commission,  or  any  State  commission,  which  intrenches  upon  the  con- 
stitutional rights  of  property  involved  in  these  cases. 

Mr.  Adamson.  If  the  section  read  by  Mr.  Lamar  were  enacted  into 
law,  leaving  both  the  courts  open  as  now  for  the  railroads  to  interfere 
W'ith  your  proceedings,  and  also  the  statutor}^  proceedings  for  you  to 
go  into  court  on  your  judgment,  you  think  there  is  no  necessity  for 
further  legislation  as  to  procedure — you  think  we  could  get  along? 

Mr.  Cle^ments.  That  would  probably  cure  that  particular  thing. 
Of  course  there  are  a  good  many  other  things  that  could  improve  the 
law,  but  I  do  not  care  to  go  into  them. 

Mr.  Adamson.  Are  not  there  sufficient  avenues  open 

Mr,  Clements.  It  seems  to  me  so. 

Mr.  Adamson  (continuing).  If  we  can  get  this  section  Mr.  Lamar 
read  to  vou? 
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Mr.  CLE:\rENTS.  It  seems  to  me  so.  if  there  was  some  waj-  to  have 
that  obe3'ed.  To  say  that  such  a  rate  is  a  lawful  rate  is  one  thing, 
and  to  have  it  conformed  to  is  another  thing. 

Mr.  Adamson.  I  want  to  ask  you  about  another  bill.  I  believe  you 
have  read  the  bill  I  introduced  early  in  the  Fifty-eighth  Congress. 

Mr.  Ci-EMENTS.  Yes;  some  time  ago. 

Mr.  Adamson.  I  would  like  to  ask  you  whether  it  is  your  recollec- 
tion that  that  embodied  all  the  recommendations,  substantially,  that 
the  Commission  made  for  amendment  to  the  law? 

Mr.  Clements.  It  embodied  as  many  as  were  concurred  in  by  the 
Commissioners,  I  think.  Of  course  there  are  five  of  us,  and  we  do  not- 
all  agree. 

Mr.  Lamak.  One  other  question.  Judge,  and  I  am  through.  Upon 
the  question  of  capitalization  I  asked  Mr.  Bird  a  question,  and  I 
would  like  to  ask  j'ou  substantially  the  same  thing.  Leaving  out  all 
question  of  contest  among  carriers  for  freight,  and  leaving  out  all 
question  of  a  particular  rate  as  being  unreasonable,  and  taking  the 
whole  tariff  sheets  of  the  railroads  of  the  United  States,  must  they 
not  bear  a  direct  relation  to  the  capital  invested  in  those  properties? 

Mr.  Clements.  I  think  so.     The  Supreme  Court  has  indicated  that. 

Mr.  Lamar.  The  Supreme  Court  has  said  that  in  the  Nebraska  case. 
If  that  be  true,  and  the  Supreme  Court  has  gone  to  the  extent  of  say- 
ing that  they  can  not  earn  compensation  upon  fictitious  capital 

Mr.  Cle3ients.  Yes. 

Mr.  Lamar.  Now,  has  your  Commission  ever  inquired  into  the 
question  of  how  much  fictitious  capital  exists  in  all  the  railroads  of 
the  United  States? 

Mr.  CLE:MENrs.  It  has  never  made  any  exhaustive  examination  of 
that  matter  that  would  be  at  all  satisfactory. 

Mr.  Lamar.  As  I  understand  it,  the  public  generally  has  a  belief, 
whether  it  be  true  or  not — and  it  is  a  pity  that  that  matter  has  not 
been  investigated — that  a  large  proportion  of  the  capital  of  American 
railways  is  fictitious.  II  that  be  true  it  disposes  of  the  argument  of 
the  railwa}^  men  that  railroad  rates  are  reasonable,  because  if  they 
are  confiscatory  they  are  unreasonable  and  extortionate.  So  that  is 
an  important  question.  The  Supreme  Court  has  said  that  as  the 
basis  of  overthrowing  a  schedule  of  rates. 

yir.  Cle:\[ent.s.  [t  is  a  very  important  question  and  a  very  large 
one. 

Mr.  Lamar.  It  is  such  a  vital  question  T  aui  surprised  tliat  no 
statistics  exist  in  the  United  States  to  challenge  the  fictitious  capital — 
wind  and  Avater,  as  it  is  called  popularly — in  railways,  for  the  simple 
fact  that  if  that  fact  were  proven  it  would  be  conclusive  proof  to  the 
American  mind  that  the  present  rates"  are  unreasonable.  Taking 
their  own  assertion  that  the  present  railroad  rates  are  reasonable,  it 
overthrows  their  statement  at  once,  because  it  Avould  be  pat(mt  that 
they  were  earning  dividends  on  capital  not  invested,  and  the  Supreme 
Court  says  they  can  not  do  that. 

Mr.  !Mann.  What  is  the  average  rate  of  dixidends  now  on  all  the 
capital  stock  of  the  railways  of  the  United  States,  par  value? 

Mr.  Clements.  I  ha^'e  not  those  figures  with  me.  Mr.  Mann. 

Mr.  Mann.  I  suppose  it  would  depend  on  what  the  present  rates 
are  whether  it  would  show  Avliat  Mr.  Lamar  suggests? 
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Mr.  Lainiar.  Does  not  the  Industrial  Commission  in  its  general 
conclusions — I  ask  for  information,  I  am  not  quite  sure  about  it — 
sa}^  that  ever3"thing  is  conjecture — and  I  believe  there  is  a  great  deal 
of  conjecture  about  all  these  questions — but  being  permitted  to  have 
their  guess,  have  they  not  guessed  that  a  large  percentage  of  capital 
in  the  railways  of  America  is  fictitious? 

Mr.  Ci-EJMENTS.  I  believe  so. 

Mr.  Matvn.  The  market  value  of  the  capital  stock  will  demonstrate 
that  fact,  that  it  is  either  fictitious  or  worthless. 

Mr.  CLE:srEKTS.  Yes;  some  of  it  is  not  worth  much. 
*     Mr.  BuRivE.  I  understand  you  to  say  that  discriminations  by  rea- 
son of  a  secret  rate  or  cut  rate  or  rebate  have  practically  ceased? 

Mr.  Cle:jients.  xVs  compared  with  Avhat  was  going  on  three  or 
four  or  five  years  ago,  yes.  I  do  not  mean  to  say  in  this  vast  country, 
with  all  its  great  variety  of  commercial  interests  and  industries,  that 
there  is  not  some  of  that  going  on,  and  probably  there  always  will  be, 
but  it  has  been  A^ery  greatly  diminished. 

Mr.  BuKKE.  I  believe  you  stated  that  certain  proceedings  were 
instituted  in  the  way  of  injunction  proceedings  under  the  Elkins  law^ 

Mv.  Clements.  Yes. 

Mr.  Burke.  Is  your  legislation  adequate  and  sufficient  on  that 
point? 

Mr.  Clements.  Well,  we  have  several  cases  pending  now  under 
the  Elkins  law,  and  it  is  a  little  too  early  to  say  it  will  be  sufficient 
in  all  respects,  because  it  has  not  been  tested,  as  we  have  had  to  test 
these  former  laws,  by  judicial  procedure. 

Mr.  Burke.  Have  you  any,  reason  to  think  at  this  time  that  it  is 
not  adequate? 

jNIr.  Clements.  I  have  no  suggestions  to  make  in  the  way  of  fur- 
ther legislation  to  cover  what  are  known  as  secret  rebates,  cut 
rates,  and  so  on,  which  are  covered  mainly  by  the  Elkins  bill;  but 
among  other  things  one  important  thing  is  to  practically  prohibit 
and  effectually  stop  certain  abuses  in  respect  to  these  terminal  rail- 
ways and  car  lines.  For  instance,  an  industrial  plant  that  was  a 
manufacturer  and  was  running  for  no  other  purpose  some  few  years 
ago  has  had  switches  put  in  and  has  incorporated  as  a  railroad,  and 
then  it  asked  of  the  real  railroad  a  division  of  the  rates.  Compe- 
tition between  carriers  leads  to  that. 

The  Chair^nean.  Is  it  your  opinion  that  the  present  legislation 
gives  power  to  the  Commission  and  the  courts  to  remedy  those  evils? 

Mr.  Cle]ments.  There  is  some  difference  of  opinion  among  us 
about  that. 

The  CHAiRi^rAN.  I  am  asking  your  opinion. 

Mr.  Cle^ients.  It  is  stoutly  denied  b_v  the  car-line  owners,  and  by 
the  railroads,  too,  that  use  those  car  lines,  that  the  Commission  can 
pass  upon  the  reasonableness  of  a  refrigerator  charge,  an  icing  charge 
made  in  connection  with  the  transportation  of  fruits  and  vege- 
tables coming  from  California  and  other  points  to  the  eastern  mar- 
ket. A  great  many  of  those  railroads  now  have  exclusive  contracts 
Avith  these  car  companies  that  the  refrigerator  cars  of  the  companies 
shall  be  handled  exclusively  by  railroad  companies.  The  railroads 
do  not  publish  the  schedules  for  the  icing  service 
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The  Chairman.  I  Avas  asking  you  particularly  with  regard  to  the 
two  instances  that  you  gave  where  a  fictitious  railroad  is  created 
for  the  purpose  of  a  joint  rate  and  where  an  extravagant  mileage  is 
paid. 

Mr.  Cle:\ients.  I  do  not  see  why  that  can  not  be  found  upon  the 
facts  to  be  a  rebate,  where  it  is  excessive. 

The  CiiAiR:\rAN.  Then,  in  your  judgment,  the  present  legislation 
is  sufficient  to  remedy  those  eAdls? 

Mr.  Clements.  That  is  what  I  think,  although  that  is  an  untried 
question.     We  have  some  matters  of  that  kind  now  pending. 

The  Chairman.  I  am  asking  your  opinion. 

Mr.  TowNSEND.  The  question  vas  asked  you  a  little  while  ago  in 
regard  to  the  coui'ts  reviewing  the  unreasonableness  of  a  rate.  T 
notice  in  all  the  bills  it  is  provided  that  the  court  may  pass  upon  the 
reasonableness  and  laysfulness  of  the  rate.  What  is  the  distinction 
between  those  two  terms:  or,  to  put  it  in  other  words,  wliat  is  there 
in  "  reasonableness  *'  that  is  not  covered  by  "  lawfulness  '"  that  would 
be  reviewable  by  the  courts? 

Mr.  Clements.  I  do  not  know  A'et  what  the  law  is  about  it.  I  do 
not  suppose  there  is  anybody  here  who  can  say  for  a  certainty.  Sup: 
pose  the  law  was  that  the  Commission  could,  upon  inquiry,  fix  a 
reasonable  rate,  which  would  be  the  lawful  rate  without  appeal,  wi-th 
no  review,  and  that  would  be  the  end  of  the  law  according  to  its  terms. 

Xow,  the  railroad  coiud  nevertheless  go  into  the  courts,  Avithout 
any  further  provision  of  law,  under  the  Constitution  of  the  United 
States,  and  attack  that  rate  as  confiscatory  just  as  if  Congress  had 
said  that  should  be  the  rate,  or  a  State  commission  or  State  legis- 
lature should  say  it,  as  they  have  done  in  various  cases.  Suppose 
it  is  claimed  by  the  carrier  that  it  is  unreasonable  because  it  does 
not  allow  a  fair  compensation,  and.  therefore,  to  that  extent  is 
confiscatory,  because  it  intrenches  upon  the  right  of  the  carrier  to 
make  a  reasonable  return  upon  the  actual  capital  invested.  Now, 
will  the  court  hold  that  that  is  an  unlawful  rate  because  it  is  unrea- 
sonably low  and  yet  that  there  is  some  profit,  but  not  enough?  I  con- 
fess I  do  not  know 

Mr.  TowNSEND.  Does  not  unlawfulness  cover  all  the  ground  that 
you  hope  to  cover  there,  without  the  word  ""  unreasonable  ?  " 

Mr.  Clements.  I  think  it  does;  that  is  my  judgment  about  it.  I 
hardly  think  a  court  would  hold  a  rate  to  be  lawful  that  was  unrea- 
sonable. It  is  because  it  is  unreasonable  that  the  law  allows  the  court 
and  the  Commission  to  condemn  a  rate  made  by  the  carriers,  and  if 
it  is  unreasonable  to  the  carrier  I  suppose  the  courts  would  appl}''  the 
same  rule 

The  Chairman.  Might  not  a  rate  be  unreasonably  low,  fixed  by 
the  company  itself,  and  yet  be  lawful  so  far  as  those  parties  were 
concerned  ? 

Mr.  Clements.  I  presume  so ;  I  have  never  thought  otherwise. 

The  Chairman.  And  yet  be  unreasonable  and  unlawful  so  far  as 
other  parties  were  concerned — its  discriminating  between  localities? 

Mr.  Clements.  That  is  what  this  law  proceeds  upon  now.  that 
there  may  be  discriminations  of  that  sort;  and  by  having  one  rate 
unreasonablv  low  and  another  one  uureasonablv  hi<>h.  or  even  reason- 
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ably  high,  the  difference  is  so  great  that  it  allows  one  shipper  to  over- 
reach his  competitor.  That  is  what  I  understand  to  be  undue  and 
unreasonable  discrimination. 

The  Chaik3[an.  If  the  high  rate  was  reasonable  in  the  case  of  local- 
ities, then  the  remedy  would  be  to  raise  the  lower  rate,  would  it  ? 

Mr.  Clements.  If  the  higher  rate  was  reasonable? 

The  Chairman.  If  the  higher  rate  was  reasonable  and  the  other 
rate  unreasonably  Ioa'w  creating  a  discrimination  between  localities, 
would  that  furnish  a  case  for  the  intervention  of  the  Commission  and 
the  raising  of  the  lower  rate  ? 

Mr.  Clements.  Well,  we  do  not  understand  that  under  the  law  we 
can  do  that.  We  have  said  repeatedly  in  these  cases  where  Vs^e 
thought  that  was  the  case  that  we  condemned  the  discrimination,  found 
that  unreasonable  and  wrong,  and  ordered  them  to  cease  and  desist 
from  that,  and  admitted  that  they  could  cure  that  by  raising  the 
lower  rate. 

The  Chairman.  I  am  speaking  noAv  of  localities  that  were  not 
served  by  the  same  carrier. 

Mr.  Clements.  Oh ! 

The  Chairman.  ^Vliere  the  discrimination  is  between  localities. 

Mr.  Clesients.  As  between  places  served  by  the  same  carrier  ? 

The  Chairman.  No;  by  other  carriers;  and  the  higher  rate  is 
conceded  to  be  a  reasonable  rate  and  the  lower  rate  unreasonably  low. 
Now,  in  order  to  remedy  that  discrimination  would  you  raise  the 
lower  rate? 

Mr.  Cleivients.  That  is  a  new  question.  Of  course  no  such  ques- 
tion as  that  can  be  raised  in  the  law  we  now  have,  as  I  understand  it. 
The  present  law  deals  with  the  carriers.  You  can  not  make  one  car- 
rier change  its  rates  because  of  what  some  other  independent  carrier 
is  doing,  whether  it  is  a  high  or  low  rate. 

The  Chairman.  Then  questions  of  discrimination  of  that  kind  be- 
tween localities  are  not  within  the  jurisdiction  of  the  Commission? 

Mr.  Clements.  Not  unless  the  discrimination  is  by  the  same  car- 
rier. 

The  Chairman.  In  your  judgment,  do  you  think  discriminations 
of  the  kind  I  have  spoken  of  ought  to  be  within  the  jurisdiction  of 
the  Commission? 

Mr.  Clements.  That  is  a  pretty  broad  question,  and  I  would  hesi- 
tate to  say  that  they  ought  to  be. 

The  Chairman.   You  think  that  they  ought  not  to  be? 

Mr.  Clements.  I  am  not  prepared  to  say  that  they  ought  to  be. 

The  Chairman.  Is  it  not  true  that  the  Commission  has  frequently 
assumed  jurisdiction  of  discriminations  of  that  kind? 

Mr.  Clements.  By  different  carriers  ? 

The  Chairman.  Yes,  sir. 

Mr.  Clements.  No,  sir ;  I  do  not  understand  so.  We  have  investi- 
gated the  condition  of  rates  by  all  carriers  between  certain  points 
frequently,  but  not  with  the  view  of  making  the  roads  parties  and 
issuing  an  order  against  a  particular  carrier  or  several  carriers  on 
account  of  rates  that  other  and  independent  carriers  have  made;  we 
have  not  done  that. 

The  Chairman.  The  Eau  Claire  case,  you  do  not  think,  involved 
that  question  ? 
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Mr.  Cle^ients.  I  think  in  that  case  the  Commission  finally  found 
that  its  order  could  not  be  enforced  because  one  road  served  one  of  the 
favored  points  and  didn't  serve  the  complaining  town.  "We  under- 
stand this  act  to  run  and  apply  against  carriers  if  they  combine  or 
if  they  make  a  through  line,  and  so  foi'tli,  and  we  have  investigated 
tariff  conditions  and  practices  in  respect  to  the  railroads  in  a  large 
territory,  but  not  on  a  complaint  in  which  we  expected  to  make  an 
order  correcting  any  differences  of  the  sort  you  mention. 

It  is  said  by  the  carriers  in  opposition  to  public  rate  regulation  that 
"  an  unreasonable  rate  per  se  is  a  thing  of  the  past."  If  the  shipper 
has  any  right  involved  in  the  amount  of  the  rate,  there  should  be  some 
place  where  he  can  be  heard  as  well  as  the  other  party  to  the  contro- 
versy who  is  making  the  rate;  and  such  hearing  should  be  with  the 
usual  effect  of  ordinary  hearings  in  other  matters,  to  the  ascertain- 
ment of  what  is  right  and  lawful  and  the  enforcement  of  the  same. 
Any  other  course  must  assume  that  the  carriers  can  do  no  wrong  in 
respect  to  these  matters  and  exempt  the  complaints  and  issues  in 
respect  thereto  from  the  ordinary  and  time-honored  methods  of  pro- 
cedure, which  are  based  upon  the  principles  of  fair  play  and  equal 
justice  and  have  been  recognized  at  least  as  long  as  the  common  law 
has  existed. 

Gentlemen.  I  am  very  much  obliged  to  j'ou.  I  have  taken  very 
much  more  time  than  I  intended. 

The  Chairmax.  I  would  like  to  say  to  the  committee  that  Mr. 
Crocker  and  Mr.  Rulofson,  from  San  Francisco,  who  were  expected 
here  on  ]Monday.  and  Avho  were  detained  in  Chicago,  are  here  now, 
and  if  it  is  the  pleasure  of  the  committee  we  will  hear  them  briefly. 
I  will  say  to  those  gentlemen  that  the  committee  had  closed  its 
hearings. 

Mr.  Crocker  submitted  the  following  papers: 

San  Francisco,  January  19.  1905. 
To  all  whom  it  may  couoeni : 

This  is  to  certify  that  Mr.  A.  C.  Rulofson  was  duly  appointed  at  a  meeting  of 
the  board  of  directors  of  the  Manufacturers  and  Producers'  Association,  held 
January  19.  1905,  as  a  delegate  to  proceed  to  Washington,  D.  C.  for  the  pur- 
pose of  urging  upon  Congress  the  disadvantages  to  the  business  interests  of  the 
Pacific  coast  of  any  legislation  which  shall  give  the  Interstate  Commerce  Com- 
mission the  arbitrary  right  to  make  rates. 

[seal.]  Manufacturers  and  Producers'  Association  of  California. 

E.  Goodwin,  Secretary. 


Preamble  and  resolutions  adopted  hy  the  hoard  of  directors  of  the  Manufac- 
turers and  Producers'  Association  of  California,  January  19,  1905. 

Whereas  the  present  welfare  of  the  manufacturers,  producers,  wholesalers, 
and  jobbers  of  the  Pacific  coast  and  the  future  growth  and  development  of 
their  various  and  varied  business  interests  depend  largely  upon  a  system  of 
rate  making  by  the  transcontinental  railroads,  by  which  the  terminal  rate  to 
which  the  jobbing  and  manufacturing  cities  of  the  coast  are  justly  entitled  by 
reason  of  water  competition  is  recognized ;  and 

Whereas  determined  effort  has  been  made  in  the  past  by  the  manufacturers, 
producers,  wholesalers,  and  jobbers  of  other  sections  to  do  away  with  said 
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terminal  i-ates  to  Pacific  coast  cities,  and  sulistitute  therefor  a  system  of  rates 
based  on  distance  or  mileage,  ignoring  water  competition ;  and 

Whereas  the  assistance  rendered  the  mannfacturers,  \Yholesalers,  and  job- 
bei-s  of  the  Pacific  coast  by  the  transcontinental  railroads  in  combatting  said 
effort  to  establish  rates  based  on  distance  or  mileage  satisfies  ns  that  the  inter- 
ests of  the  coast  will  be  best  served  by  leaving  the  authority  to  make  rates 
where  it  now  is,  in  the  hands  of  the  carriers,  who  are  familiar  with  the  excep- 
tional conditions  on  the  Pacific  coast  and  the  Northwest,  subject  to  review  by 
the  Interstate  Coinmerce  Commission  upon  complaint  of  the  shipper  who  feels 
that  a  given  rate  is  wrong:  Now  therefore  be  it 

Resolved,  That  the  Manufacturers  and  Producers'  Association  of  California, 
while  expressing  the  higliest  respect  for  and  confidence  in,  personally  and  col- 
lectively, the  members  of  the  Interstate  Commerce  Commission,  respectfully 
protest  against  any  legislation  whereby  said  Conmussion  would  be  given  the 
arbitrary  right  to  make  rates  as  inexpedient  and  not  to  the  advantage  of  busi- 
ness interests  of  this  community,  and  that  we  recommend  in  lieu  thereof  that 
the  Commission  be  increased  to  seven  members  and  that  in  view  of  the  vast 
commercial  intei-ests  involved  and  the  differences  governing  transportation  on 
the  Pacific  coast  and  in  the  Northwest  that  the  two  new  members  tlius  added 
to  the  Commission  should  be  appointed  one  from  the  Pacific  coast  and  one  from 
the  Northwest,  so  that  all  geographical  sections  of  the  country  would  be  repre- 
sented ;  and  be  it  further 

Resolved,  That  the  law  under  ^^■hich  the  Connnission  is  at  present  operating 
is,  in  our  judgment,  a  proper  one  if  proper  measures  are  taken  to  expedite  the 
hearing  of  cases  upon  appeal,  which  would  comtemplate  the  establishment  of  a 
court  of  transportation,  whose  decision  would  be  final  except  in  cases  where  the 
constitutionality  of  the  decree  was  questioned. 

Manufacturers  and  Producers'  Association  of  California. 
A.  Sbarboko.  President. 
E.  Goodwin,  t^ecretayy. 


ADDITIONAL  STATEMENT  OF  MR.  E.  P.  BACON. 

Mr.  Bacon.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  Avish 
to  thank  you  for  having  accorded  me  a  little  further  time  to  conclude 
the  remarks  which  I  commenced  this  morning  and  to  say  that  it  is 
highly  appreciated. 

In  line  with  what  I  w^as  stating  this  morning  I  have  an  additional 
paper  to  submit  in  relation  to  a  question  that  I  was  asked  when  I  was 
on  the  stand  some  weeks  ago  as  to  whether  a  carrier,  in  case  of  the 
Commission  ordering  a  change  in  rates,  would  make  a  slight  change 
instead  of  complying  fully  with  the  order  of  the  Commission.  I  have 
a  statement  of  a  few  cases  of  that  kind  which  I  will  not  read,  but  will 
file;  but  I  will  hastily  refer  to  one  or  two  instances.  One  is  a  case 
against  the  C.  J.  M.  and  R.  Railway  Company  and  others,  decided 
June  15,  1893,  involving  rates  from  Tecumseh,  Mich.,  to  Kansas  City, 
Mo.,  on  celery  and  other  vegetables  which  had  been  placed,  respec- 
tively, in  class  3  and  class  C.  Class  3  is  one  of  the  numbered  classes, 
of  which  there  are  six,  and  class  C  is  one  of  the  lettered  classes,  of 
which  there  are  five,  showing  a  difference  of  six  classes  in  the  classi- 
fication of  the  respective  articles.  The  order  of  the  Commission  was 
that  both  should  be  charged  at  the  same  rate,  or,  in  other  words, 
classified  in  the  same  class.  The  action  of  the  carrier  was  to  keep 
celery  in  class  3  and  put  other  vegetables  in  class  5. 

Another  case  is  Newland  and  others  against  the  Northern  Pacific 
Railroad  Company,  decided  March  21,  1894,  involving  the  rate  on 
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wheat  from  Ritzville.  Wash.,  to  Portland.  Oreg.,  which  was  32^  cents. 
The  Commission  ordered  it  reduced  to  20  cents.  The  railroad  com- 
pany reduced  it  to  21 J  cents,  making  a  very  large  reduction  to  be  sure, 
but  not  such  reduction  as  was  required  by  the  Commission. 

In  another  case,  the  Cordele  Machine  vShop  against  the  Louisville 
and  Nashville  Kailroad  Company  and  others,  decided  October  19, 
1895,  in  the  transportation  of  pig  iron  from  Birmingham,  Ala.,  to 
Cordele.  Ga..  the  rate  being  $3.84  per  ton.  the  Commission  ordered  a 
maximum  rate  of  $1.80  per  ton.  The  carrier  reduced  it  to  $3.69  per 
ton — that  is.  reduced  it  15  cents  when  it  was  required  by  the  Commis- 
sion to  reduce  it  $2.04.  In  the  case  of  the  Georgia  Peach  Growers' 
Association  against  the  Atlantic  Coast  Line  Railroad  et  al.,  in  a  case 
decided  June  4.  1904.  the  rate  on  peaches  was  $80  per  car,  and  the  rate 
ordered  by  the  Commission  was  $50  a  car.  The  rate  made  by  the 
railroad  after  the  order  was  $65  per  car.  I  will  file  a  copy  of  these 
orders  and  changes  in  the  rates  after  the  order,  showing  how  carriers 
have  only  partially  complied  with  orders  of  the  Commission. 

The  Chairman.  Do  you  understand  that  there  are  many  other 
cases? 

Mr.  Bacox.  The  list  which  I  have  comprises  six  cases,  which  are 
presented  as  examples  of  the  action  of  carriers  in  complying  only  to 
a  partial  extent  with  orders  of  the  Commission. 

Table  shoiving  a  few  examples  of  how  carriers  have  only  partly  complied  with 

orders  of  the  Commission. 


Title  of  case. 

Date  of  de- 
cision. 

1 
Places  involved. 

Commodities. 

Rate  at 
date  of 
order. 

Maximum 

rate  oid- 

ered. 

Change 
made 
after  or- 
der. 

Wheat,    per 

SO.  in 

SO.  14 

SO.  15 

Re  Food  Products. 

June   7,1890 

Missouri    River 
points  to  East 
St.  Louis. 

Impounds. 
Corn,  per  100 

pounds. 
Flour,     per 

100  pounds. 

.15 

.in 

.12 
.14 

.12 
.15 

Celei-y,    per 

Class  3 

IBothtobe 

f  Class  3. 

Tecumseh  Celei-y 

June  15, 1893 

Tecumseh.  Mich., 

100  pounds. 

1   charged 

Co.  V.  C.  J.  and 

to  Kansas  City, 

Other  vege- 

Class C 

(same 

1  Class  0. 

M.  R.  Co.  et  al. 

Mo. 

tables,  per 
10(1  pounds. 

J    rate. 

[ 

Newland  et  al  v. 

Mar.  21,1894 

Ritzville,Wash.,  i 

Wheat,  per 

.321 

.20 

.21J 

N.P.R.Co.etal. 

to  Portland, 
Greg. 

100  pounds. 

Cordele  Machine 

Oct.   19.189.5 

Birmingham, 

Pig  iron,  per 

3.84 

1.80 

.3.69 

Shop  r.  L.  and 

Ala.,  to  Cor- 

ton. 

N.  R.  Co.  et  al. 

dele.  Ga. 

Ga.  Peach  Grow- 

June   4,1904 

Boston  to  New- 

Peaches,  per 

80.00 

.50.00 

65.00 

ers'  Assn.  V.  A. 

York  as  part  of 

car. 

C.L.R.Co.etal. 

through    ship- 
ment  from 
Georgia  points. 

Denison  L.  and  P 

June  35, 1904 

South  McAles- 

Coal,  per  ton. 

1.90 

1.25 

1.50 

Co.  V.  M.  K.  and 

ter,  Ind.  T.,  to 

T.  B.  Co. 

Denison,  Tex. 

The  foregoing  cases  are  taken  from  the  reports  of  the  Interstate  Commerce  Commission. 

I  wish  to  allude  to  the  statements  which  have  been  made  in  regard 
to  advances  and  reductions  in  rates  resulting  from  changes  in  classi- 
fications, which  have  been  represented  to  the  committee  as  having 
been  nearly  as  great  in  the  number  of  reductions  as  in  the  number 
of  advances.     A  gentleman  on  the  stand  this  morning,  if  I  under- 
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stood  him  correctly,  stated  that  the  reductions  had  exceeded  the 
advances. 

The  Chairman.  He  said  in  his  territory. 

Mr.  Bacon.  Yes;  in  his  territor}^  The  southern  territory.  In 
this  document,  Senate  Document  No.  257,  second  session  of  the 
Fifty-eighth  Congress,  being  a  report  from  the  Interstate  Commerce 
Commission  to  the  Senate  in  response  to  a  Senate  inquiry  in  regard 
to  changes  in  rates  and  classifications  in  March  last,  it  is  stated 
that  the  principal  advances  in  classification  in  what  is  called  official- 
classification  territor}^,  which  covers  the  territory  east  of  the  Mis- 
sissippi and  north  of  the  Ohio  and  I^otomac  rivers,  with  the  excep- 
tion of  the  State  of  Wisconsin  and  the  northwest  corner  of  the  State 
of  Illinois — a  line  drawn  from  Chicago  to  St.  Louis  limits  it  on  the 
west — the  number  of  advances  in  that  territory  on  January  1,  1000, 
was  572.  That  was  the  number  of  advances  in  classificatioji  from 
a  lower  to  a  higher  class.  The  number  of  reductions  Avas  G.  That 
was  the  number  reduced  from  a  higher  to  a  lower  class.  In  March, 
1900,  however,  most  of  the  articles  (289  out  of  572)  which  had  been 
changed  from  the  fourth  to  the  third  class  were  modified  by  the 
carriers  to  a  reduction  of  20  per  cent  below  third-class  rates,  which 
brought  them  about  midway  between  those  two  classes  as  to  rates; 
and  most  articles  that  were  advanced  from  the  third  to  the  second 
class,  of  which  there  were  155,  were  changed  to  15  per  cent  below 
second  class,  bringing  them  to  about  halfway  between  second  and 
third.  That  was  a  modification  made  in  the  advances  which  I  have 
mentioned,  which  was  conceded  on  the  urgent  demand  of  a  large 
number  of  commercial  organizations. 

The  number  of  advances  in  classification  in  southern  territory 
between  February  1,  1900,  and  November  10,  1900,  was  531.  They 
made  several  revisions  of  their  classification  during  that  period,  and 
the  total  number  of  articles  advanced  in  classification  during  that 
time  was  531.  Tlie  number  of  reductions  during  the  same  time 
was  105.  The  number  of  advances  in  classification  in  western  ter- 
ritory, which  comprises  the  entire  territory  between  the  Mississippi 
River  and  the  Pacific  coast,  made  January  5,  1900,  was  240,  and  the 
number  of  reductions  was  17.  This  is  compiled  from  the  statement 
made  by  the  Interstate  Commerce  Commission  to  the  Senate  in  reply 
to  its  resolution  of  inquiry.    I  will  file  this  Senate  Document  No.  257: 

• 

Interstate  Commkrce  Commission, 

Washington,  April  7,  190/f. 

Sir  :  The  Interstate  Commerce  Commission  herewith  respectfully  submits  the 
following  report  in  coinplifmce  with  the  resolution  of  the  Senate  of  the  United 
States,  adopted  March  11,  1904,  which  reads  : 

"Resolved,  That  the  Interstate  Co)nmerce  C'ommission  is  hereby  directed  to 
furnish  the  Senate,  as  speedily  as  may  be  practicable,  a  report  showing  the  prin- 
cipal changes  in  railway  tariff  rates,  whether  resulting  from  the  adopton  of  new 
rates  or  the  amendment  of  freight  classifications,  and  an  estimate  of  the  effect 
of  such  changes  upon  the  gross  and  net  revemies  of  railway  corporations  in  the 
United  States  during  each  of  the  fiscal  years  ending  June  thirtieth,  nineteen 
hundred,  nineteen  hundred  and  one,  nineteen  hundred  and  two,  and  nineteen 
hundred  and  three,  as  compared  with  the  gross  and  net  revenue  that  would  have 
been  derived  by  them  under  the  rates  and  freight  classifications  in  force  during 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-nine ;  and 
also  report  the  changes  in  cost  of  operation  and  maintenance  of  said  railways 
for  said  years." 

A  statement  prepared  by  the  auditor  of  the  Commission  shows  the  principal 
changes  in  rates  caused  by  changes  in  freight  classification  and  the  advances  in 


PROPOSED    AMENDMPJNT    OF    INTERSTATE-COMMERCE    LAW.        371 

rates  on  a  nuuibei-  of  specified  commodities.  Most  of  these  changes  took  place 
during  tlio  year  1900.  but  some  commodity  rate  changes  occurred  between  that 
year  and  tlie  end  of  1903.  For  the  reasons  indicated  in  the  statement  no  more 
specific  or  c(ini]>reheusive  account  of  rate  cli;u'gos  can  be  given. 

The  resolution  directs  the  Conimission  to  furnish  an  estimate  of  the  effect  of 
such  changes  in  rates  upon  the  gross  and  net  revenues  of  railway  corporations 
in  the  United  States  during  each  of  the  fiscal  years  ending  June  30,  1900,  1901, 
1902,  and  1903,  basing  the  comparisons  upon  the  gross  and  net  revenues  they 
would  have  derived  in  those  years  under  rates  in  force  during  the  fiscal  year 
ending  June  30.  1899.  As  far  as  practicable  the  statement  of  the  auditor  is  in 
conformity  with  such  requirement,  and  following  this  statement  is  a  table 
showing,  for  each  of  the  years  mentioned,  what  the  gross  revenue  of  the  rail- 
ways would  have  been  if  the  average  rate  per  ton  received  by  all  the  railways 
in  the  fiscal  year  1899  had  been  applied  to  the  tonnage  carried  over  such  rail- 
ways in  the  succeeding  fiscal  years  to  and  including  1903.  As  to  a  few  staple 
commodities  the  increase  in  revenue  due  to  advanced  rates  in  effect  during 
specified  periods  is  estimated  in  the  statement  mentioned  substantially  in 
accordance  with  the  method  of  calculation  directed  in  the  resolution. 

No  similar  calculation  can  be  made  respecting  net  revenue  for  the  reason  that 
the  net  revenue  of  a  railwa.v  depends  not  merely  upon  gross  earnings,  but  also 
upon  cost  of  operation,  which  may  be  varied  by  numerous  conditions,  including 
the  density  of  traffic  as  well  as  the  aggrtjgate  tonnage. 

From  what  has  been  stated  it  must  appear  that  no  accurate  or  even  approx- 
imate estimate  of  the  actual  effect  of  specific  changes  in  rates  upon  the  revenues 
of  the  carrier  can  be  made.  The  best  that  can  be  done  is  to  indicate  the  rate 
changes,  and  then,  without  using  them  as  factors,  show  by  yearly  tonnage  and 
earnings  and  the  average  rate  per  ton  for  the  year  1899  results  similar  in  char- 
acter to  those  called  for  by  the  resolution.  This  method  of  computation  is  not 
without  value  as  indicating  enormous  additions  in  recent  years  to  the  cost  of 
railway  transportation  to  the  people  of  the  United  States. 

The  statement  and  table  above  mentioned  constitute  Part  I  of  the  appendix 
hereto. 

The  resolution  also  directs  the  Commission  to  report  the  changes  in  cost  of 
operation  and  maintenance  of  United  States  railways  for  the  years  therein 
mentioned.  Except  for  the  fiscal  year  ending  June  30,  1903,  this  information  is 
contained  in  a  table  ])repared  by  the  statistician  of  the  Commission,  which  will 
be  found  herewith  as  Part  II  of  the  appendix.  The  returns  for  the  fiscal  year 
1903  have  not  yet  been  compiled,  and  the  figures  relating  to  the  cost  of  opera- 
tion and  maintenance  for  that  year  must  therefore  be  omitted  from  this  report. 

All  of  which  is  respectfully  submitted. 

Martin  A.  Knapp,  Chairman. 

The  Presii>ext  oi  the  Senate  of  the  United  Statpjs. 


APPENDIX. 
Part  I. 


Interstate  Commerce  Commission, 

Office  of  the  Auditor, 
Washington,  March  2Jf,  1904. 

Memorandum. — l^enatc  resolution,  dated  March  11,  WOJf,  relative  to  advance  in 
freight  rates  and  the  resulting  increase  in  revenue  of  the  railicay  corporations 
of  the  United  States. 

The  freight  traffic  of  the  railways  of  the  United  States  is  carried  under  two 
general  classes  of  schedules  known  as  "  class  tariffs  "  and  "  commodity  tariffs." 
The  latter  name  specific  rates  on  certain  commodities,  such  as  gi'aiu,  lumber, 
coal,  live  stock,  dressed  meats,  fertilizers,  etc.  In  the  absence  of  commodity 
rates  the  regular  class  tariffs  apply.  In  these  tariffs  the  rates  are  arranged 
in  classes  and  are  used  in  connection  with  a  freight  classification,  which  indi- 
cates the  class  to  which  any  given  article  belongs.  Where  an  article  is  changed 
from  one  class  to  another,  the  effect,  therefore,  is  to  change  the  rate  of  trans- 
portation upon  that  article. 
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For  mauy  years  there  have  been  three  general  fi'eight  classifications  in  use 
throughout  the  United  States,  namely,  the  official  classification,  which  governs 
the  class  rates  generally  in  the  territory  north  of  the  Ohio  and  Potomac 
rivers  and  east  of  the  Mississippi  River  and  Lake  Michigan ;  the  southern 
classification  which  governs  generally  in  the  territory  south  ofthe  Ohio  and 
Potomac  rivers  and  east  of  the  Mississippi  River,  and  the  western  classifi- 
cation, which  governs  generally  in  the  territory  west  of  the  Mississippi  River 
and  also  applies  on  traffic  between  Chicago,  Peoria,  and  certain  other  points 
east  of  the  river  and  points  west  thereof. 

On  January  1,  1900,  official  classification  No.  20  became  effective.  This 
classification  made  many  advances  in  ratings  over  the  previous  classification 
(No.  19),  which  was  in  force  prior  to  the  date  mentioned.  The  total  number 
of  ratings  advanced  was  818,  but  it  was  foiuid  that  there  were  many  duplica- 
tions, the  same  article  being  classified  more  than  once  in  different  parts  of 
the  classification,  and  that  such  duplications  amounted  to  about  30  per  cent 
of  the  total  number.     The  actual  number  of  advances  was  572,  as  follows : 


Ratings. 

Advanced— 

From 

To 

class— 

class— 

289 

• 
4 

3 

155 

3 

2 

71 

6 

5 

25 

3 

1 

15 

5                 4 

8 

1    ,            U 

5 

1            D-1 

2 

U          D-1 

1 

D-1                2i 

1 

4                2 

572 

In  the  same  classification  (No.  20)  there  were  six  reductions  in  rating. 

On  March  10,  1900.  most  of  the  articles  which  had  l^een  advanced  on  January 
1  from  fourth  to  third  class  were  reduced  to  20  per  cent  less  than  third  class, 
and  most  articles  which  on  same  date  had  been  advanced  from  third  to  second 
class  were  reduced  to  15  per  cent  less  than  second  class,  and  these  ratings  still 
remain  in  force. 

Prior  to  February  1,  1900.  southern  classification  No.  25  had  been  for  some 
time  in  force.  There  were  three  issues  of  this  classification  during  the  year 
1900,  namely.  No.  26,  effective  February  1 ;  No.  27.  effective  June  1 :  and  No. 
28,  effective  November  10.  By  comparing  the  last  with  No.  25  it  was  found  that 
636  changes  were  made  during  the  year,  of  which  531  were  advances  and  105 
reductions  in  rating. 

Western  classification  No.  30,  which  became  effective  January  25,  1900,  super- 
seding No.  29,  which  took  effect  July  1,  1899,  made  257  changes  in  rating,  of 
which  240  were  advances  and  17  were  reductions. 

These  classification  changes  were  quite  fully  set  forth  in  the  annual  report  of 
the  Commission  for  the  year  1900.  A  number  of  issues  of  each  of  the  classifi- 
cations referred  to  have  been  made  since  the  year  1900,  but  the  changes  made  in 
such  issues  were  comparatively  few  and  were  not  of  such  importance  as  to  de- 
serve special  notice. 

As  before  indicated,  all  traffic  which  is  carried  at  class  rates  throughout  the 
United  States  is  carried  under  one  or  more  of  the  three  general  classifications 
above  described.  All  of  the  thousands  of  railroad  points  throughout  the  country 
are  therefore  more  or  less  affected  by  these  classification  changes,  but  in  order 
to  form  an  estimate  which  would  be  of  any  value  as  to  the  amount  of  increase 
in  the  revenues  of  the  railways  as  a  result  of  such  advances  in  classification  it 
would  be  necessary  to  be  in  possession  of  some  knowledge,  not  only  as  to  the 
separate  tonnage  carried  of  each  of  the  articles  affected,  but  as  to  the  points 
between  which  they  were  carried  as  well.  This  information  is  not  available, 
and  even  if  it  could  be  obtained  the  undertaking  would  be  so  enormous  as  to 
render  it  virtually  impracticable. 

The  annual  reports  filed  with  the  Commission  by  the  common  carriers  under 
section  20  of  the  act  to  regulate  commerce  show  the  total  tonnage  of  all  freight 
carried  and  the  total  freight  revenue  derived  therefrom  ;   but  with  the  exception 
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of  a  few  iinpartant  eonuiiodities.  sucli  as  c-oal,  ores,  foj-est  products,  etc.,  the 
separate  tonnage  of  the  articles  transported  is  not  shown,  and  in  the  cases  of 
the  exceptions  referred  to  the  points  between  which  such  articles  ai-e  carried 
are  not  stated.  The  following  table  sllo\^•s  the  total  tonnage  and  freight  revenue 
of  all  the  railways  in  the  United  States  for  the  years  ending  June  30,  1899,  1900, 
1901.  ]9(I2.  and  190o.  with  the  average  rate  per  ton  for  each  year,  except  that 
the  figures  given  for  the  year  last  named  represent  about  98  per  cent  of  the 
total  operated  mileage : 


Year  ending  June  30— 

Total  number 
of  tons  of 
freight  car- 
ried. 

Total  freight 
revenue. 

Average  rate 
per  ton. 

1899 

9.59. 763,  .588 
1,101,680,238 
1,089,2-26,440 
1,200,315,787 
1,221,47.5,948 

1 
*!'.tl3  737  ].5;i  '                  *0.  9.520 

1900 

1,0-1 '.),2.")(;,;k3 

I.I  18.. 543, 014 
1,207,228,845 
1,318,-320,604 

9524 

1901 

1.0269 

1902 _ 

1.0058 

1903 

1  0793 

Attached  hereto  is  a  statement  showing  the  actual  tonnage  and  freight  rev- 
enue for  the  years  named,  and  also  w-hat  the  total  freight  revenue  would  have 
been  for  each  of  the  fiscal  years  subsequent  to  that  ending  June  30,  1899,  at  the 
average  rate  per  ton  which  prevailed  that  year,  also  the  increase  in  revenue 
for  such  subsequent  years  resulting  from  the  higher  average  rate  per  ton.  It 
is  believed  that  such  a  statement  gives  a  more  accurate  idea  of  the  increased 
revenue  resulting  from  an  advance  in  freight  rates  and  classifications  than  can 
be  obtained  in  any  other  way.  The  figures  given  include  the  tonnage  and  also 
the  revenue  derived  from  both  class  and  commodity  rates,  there  being  no  way 
of  showing  these  items  separately. 

It  should  be  borne  in  mind,  in  connection  with  this  statement,  that  the 
average  rate  per  ton  and  the  average  rate  per  ton  per  mile,  being  determined 
from  the  tonnage  carried  and  the  revenue  derived  therefrom,  and  not  from  the 
tariffs,  would  vary  somewhat  for  different  years  without  any  change  being  made 
in  the  tariff  rates,  such  variation  being  due  to  the  difference  in  the  relative 
quantity  of  the  various  classes  of  freight  carried.  For  instance,  should  there 
be  a  marked  increase  in  the  perceritage  of  tonnage  of  low-grade  freight  for  any 
given  year  over  the  preceding  year,  the  average  rate  per  ton  and  the  average 
rate  per  ton  per  mile  would  show  a  decrease  for  the  latter,  as  comiiared  with  the 
previous  year,  based  on  the  same  tariff  rates.  It  may  be  said  that  there  is  a 
constant  tendency  toward  an  increase  in  the  percentage  of  the  tonnage  of  low- 
grade  freight,  so  that  if  there  had  been  no  advances  in  rates  or  classification 
since  the  year  ending  June  30,  1899,  it  is  safe  to  say  that  the  average  rate  per 
ton  for  each  of  the  subsequent  years  would  have  been  somewhat  less  than  for 
that  year. 

The  inci'ease  in  the  average  rate  per  ton  for  the  year  ending  June  30,  1900, 
over  the  previous  year  was  quite  small,  being  only  four  one-hundredths  of  a 
cent  per  ton.  and  by  reference  to  the  statement  it  will  be  seen  that  the  increase 
in  revenue  for  that  year  over  the  preceding  year  was  only  $456,736.  For  the 
year  ending  June  30.  1901,  the  increase  in  the  average  rate  per  ton  over  the 
year  ending  June  30,  1899,  was  7.49  cents,  the  difference  in  revenue  being 
$81,599,443.  The  average  rate  per  ton  for  the  year  ending  June  30.  1902.  was 
$1.0058,  being  5.38  cents  greater  than  the  average  rate  for  the  first-mentioned 
year,  but  a  little  over  2  cents  per  ton  less  than  for  the  preceding  year.  The 
difference  in  revenue  for  this  year  over  what  would  ha\'e  been  produced  by 
the  average  rate  of  the  first  year  in  question  was  .$64,528,210.  The  falling  off 
in  the  average  rate  per  ton  appears  to  have  been  due  to  a  large  increase  in  low- 
grade  tonnage  in  1902  over  the  preceding  year.  For  instance,  in  the  items  of 
coal,  coke,  and  ores  alone  there  was  an.  increase  in  tonnage  for  this  year  over 
the  preceding  year  of  nearly  30,000,000  tons. 

For  the  ye.ir  ending  June  30,  1903.  it  will  be  seen  there  was  a  large  increase 
in  both  tonnage  and  revenue  over  any  of  the  previous  years  mentioned,  the  in- 
crease in  revenue,  however,  being  relatively  niuch  greater  than  the  increase  in 
tonnage.  The  avcraL'c  rate  per  ton  for  this  year  was  ,$1.0793,  or  nearly  12J  cents 
per  ton  greater  llian  the  average  rate  per  ton  for  the  year  ending  .lune  30,  1899, 
been  at  the  average  rate  of  the  first-mentioned  vear. 
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In  the  reports  of  the  Commission  on  tlie  Statistics  of  Railways  in  the  United 
States,  compiled  from  the  annual  reports  of  the  carriers  filed  under  section  20 
of  the  act  to  regulate  commerce,  the  railways  of  the  country  are  divided  into  ten 
territorial  groups,  the  tonnage,  revenue,  etc.,  for  each  group  being  separately 
shown.  As  heretofore  indicated,  the  annual  reports  of  the  carriers  show  the 
tonnage  of  a  few  important  commodities  sep.irately,  and  wliile  the  separate  reve- 
nue derived  therefrom  and  the  points  between  which  the  articles  are  carried 
are  not  given,  where  advances  in  rates  have  been  made  on  any  of  these  com- 
modities it  is  possible  to  form  an  estimate  of  the  increase  in  revemie  resulting 
from  such  advances,  which  no  doubt,  wliile  considerably  at  variance  with  the 
actual  figures,  were  they  obtainable,  will  give  a  fair  idea  as  to  the  increase  in 
revenue  resulting  from  an  advance  in  rates  on  such  articles. 

In  the  territory  governed  by  the  official  classification,  heretofore  described, 
both  hay  and  sugar  in  carloads  were  advanced  January  1,  1900,  from  sixth  to 
fifth  class.  Between  New  York  and  Chicago  this  advance  amounts  to  5  cents 
per  100  pounds,  or  $1  per  ton.  Between  New  York  and  the  territory  lying 
between  that  point  and  Chicago  the  advance  would  be  less,  in  some  cases  as 
low  as  40  cents  per  ton,  while  in  the  territory  west  of  Chicago  and  east  of  the 
Mississippi  River  the  advance  would  be  in  some  instances  as  high  as  $1.50  per 
ton.  An  average  advance  of  80  cents  per  ton  on  these  two  commodities  in 
official  classification  territory,  it  is  believed,  is  a  fair  estimate. 

The  total  tonnage  of  hay  reported  by  originating  roads  for  the  years  ending 
June  .30,  1900,  1901,  and  1902,  was  as  follows : 

Tons. 

1900    4,  112.  092 

1901     - 4.  086,  700 

1902    4,  681,  509 

The  figures  giving  the  separate  tonnage  of  this  commodity  for  the  year  end- 
ing June  30,  1903,  are  not  yet  available. 

It  is  calculated  from  the  statistical  reports  of  the  Commission  that  of  the 
total  tonnage  carried  by  the  railroads  of  the  United  States  about  65  per  cent  is 
carried  in  the  territory  governed  by  the  official  classification.  Taking  the  total 
tonnage  of  hay  for  the  last  year  mentioned  (1902),  namely,  4,681,509  tons,  65 
per  cent  thereof  would  be  3,042,980  tons.  Based  on  an  average  advance  of  80 
cents  per  ton  in  rate,  the  increase  in  revenue  for  tliat  year  would  be  .$2,434,.384. 
and  from  January  1.  1900.  to  the  pre.sent  time,  during  which  the  advanced 
rates  have  been  in  force,  nearly  $10,000,000.  There  was  no  advance  in  the 
classification  of  hay  in  the  southern  and  western  classifications. 

The  total  tonnage  of  sugar  originating  on  reporting  roads  for  the  same  years 
was  as  follows : 

Tons. 

1900  2.  050,  558 

1901   2,  301.  9.32 

1902 2,  2.54.  571 

The  classification  of  sugar,  as  before  stated,  was  advanced  in  the  official 
classification  territory  at  the  same  time  as  hay  (January  1,  1900),  and  to  the 
same  extent,  namely,  from  sixth  to  fifth  class,  the  increase  between  New  York 
and  Chicago  being  5  cents  per  100  pounds,  or  $1  per  ton.  Taking  65  per  cent  as 
the  proportion  of  the  total  tonnage  carried  in  the  official  classification  territory, 
we  have  for  the  year  ending  June  30.  1902.  1,465,471  tons.  On  the  basis  of  an 
average  advance  of  80  cents  per  ton  the  increase  in  re%enue  for  that  year  would 
be  $1,172,376,  and  from  January  1,  1900,  to  the  present  time,  during  which  the 
advanced  rates  have  been  in  force,  something  over  .');4.5(X).(i00. 

In  the  western  classification  no  advance  was  made  in  the  classification  of 
sugar,  while  in  the  southern  it  was  advanced  from  sixth  to  fifth  class.  In  the 
latter  territory,  however,  sugar  shipped  from  the  regular  shipping  points,  such 
as  New  Orleans,  La.,  and  Mobile,  Ala.,  is  almost  invariably  carried  at  com- 
modity rates.  It  does  not  appear  that  any  general  advance  has  been  made  in 
these  rates,  and  recently  material  reductions  have  been  made. 

On  January  1.  1900.  when  the  carload  rating  of  hay  and  sugar  was  advanced, 
the  carload  rating  on  about  70  other  articles  was  also  advanced  from  the  sixth 
to  the  fifth  class  in  the  official  classification,  but  there  is  no  way  of  arriving 
at  even  an  estimate  of  the  tonnage  of  these  articles,  and  no  estimate  can.  there- 
lore,  lie  made  as  to  the  increased  revenue  resulting  from  the  advance  in 
classification  of  such  articles. 
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At  the  beginning  of  the  year  1903  the  rates  on  all  iron  and  steel  articles 
were  advanced  10  per  cent  in  the  territory  governed  by  the  official  classi- 
fication. The  annual  reports  of  the  carriers  do  not  appear  to  include  all 
iron  and  steel  articles  in  the  table  which  gives  the  separate  tonnage  foi* 
particular  conunodities.  According  to  the  reports  for  the  year  ending  June 
30,  1002.  the  total  tonnage  of  iron  and  steel  articles  originating  on  reporting 
roads  was  as  follows : 

Tons. 

Iron,  pig  and  bloom 14,714,989 

Iron  and  steel  rails 4,849,255 

Other  castings  and  machinery 9,096,433 

Bar  and  sheet  metal 10,  624,  712 

Machinery  is  not  included  in  the  list  of  iron  and  steel  articles  and  does  not 
take  the  same  rates.  The  third  item,  as  given  above,  nmst  therefore  be  elimi- 
nated. The  total  of  the  other  three  items  is  30,188,950  tons.  Taking  05  per  cent 
of  this  as  the  tonnage  carried  in  official  classification  territory  we  have 
19,022.821  tons.  The  advance  ranged  from  about  one-half  to  li  cents  per  hun- 
dred pounds.  The 'average  was  probalbly  short  1  jjer  cent  per  hundred  pounds,  or 
20  cents  per  ton.  Assuming  the  tonnage  of  these  articles  for  the  year  1903  to 
be  not  less  than  for  1902.  the  increased  revenue  thereon  for  that  year,  owing  to 
the  advance  in  rates,  would  be  about  $4,000,000. 

The  total  tonnage  of  bituminous  coal  for  the  year  ending  June  30.  1902,  was 
154,402.501  tons.  T'here  appear  to  have  been  few  important  changes  in  the  rates 
on  this  commoditj'  in  southern  and  western  territory  since  January  1,  1900. 
In  tlie  territory  )iorth  of  the  Ohio  and  Potomac  rivers  and  east  of  the  Missis- 
nage  of  this  commodity  for  1902,  the  increase  in  revenue  for  1903,  at  an  average 
aged  10  cents  per  ton.  Again,  talving  05  per  cent  of  the  entire  tonnage  as  the 
amount  carried  in  this  territory,  we  have  100,301,025  tons.  Based  on  the  ton- 
nage of  this  commidity  for  1902,  the  increase  in  revenue  for  1903,  at  an  average 
advance  of  10  cents  per  ton,  would  be  a  little  over  $10,000,000.  There  appear 
to  have  been  no  material  advances  in  the  rates  on  anthracite  coal  during  the 
period  in  question. 

In  June,  1903,  the  rates  on  lumber  and  other  forest  products  from  all  lumber- 
producing  points  in  the  soathern  territory  east  of  the  ?klississippi  River  to  Ohio 
River  points  and  points  north  thereof,  also  from  points  in  Arkansas,  Louisiana, 
and  Texas  to  the  same  territory,  were  advanced  2  cents  per  100  pounds.  For 
the  year  ending  June  30,  1902  (figures  for  1903  not  yet  available)  the  total 
tonnage  of  lumber  and  other  forest  products  was  07,703.050  tons,  of  which  it  is 
estimated  that  about  20,000,000  tons  originated  in  the  territory  above  described. 
Assiuning  that  there  has  been  no  falling  off  in  tonnage,  the  increase  in  revenue 
for  the  nine  months  the  advanced  rates  have  been  in  force,  at  an  advance  of  2 
cents  per  100  pounds,  or  40  cents  per  ton,  would  be  about  $0,000,000. 

Grain  and  grain  products  constitute  an  important  part  of  the  freight  traffic 
of  the  country,  the  tonnage  for  the  year  ending  June  30,  1902,  being  30,813.857 
tons.  The  fluctuation  in  the  rates  on  these  commodities  during  the  last  four 
years,  however,  has  been  such  as  to  render  an  estimate  of  the  effect  of  such 
changes  on  railway  revenue  impracticable.  The  rates  on  this  traffic  for  a  large 
portion  of  the  country  are  based  on  the  rates  from  Chicago  to  New  York.  The 
following  table  shows  the  changes  in  the  rates  on  wheat  and  flour,  carloads, 
from  and  to  the  points  named,  since  January  1,  1900,  to  the  present  time : 

Cents  per  100  pounds. 

January  1,  1900 22 

March  5,  1900 15 

November  1,  1900 17i 

June  1.  1901 15 

October  21.  1901 17i 

December  8,  1902 20 

May  11,  1903 18 

December  1,  1903,  to  present  date 20 

As  will  be  seen,  the  rate  in  force  January  1,  1900  (which  became  effective 
November  1,  1899).  was  higher  than  at  any  subsequent  date,  while  for  a  consid- 
erable ])ortion  of  the  time  the  rates  on  this  traflic  were  on  the  basis  of  15  cents 
per  100  pounds  Chicago  to  New  York. 

Respectfully  submitted. 

J.  M.  ^MiTH,  Auditor. 
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Statement  shoicino  the  total  numher  of  tons  of  freight  carried  by  the  railroads 
of  the  United  States  for  the  fiscal  years  ending  June  30,  1899,  1900,  1901,  1902, 
and  1903,  with  the  total  revenue  accruing  therefrom ;  also  the  revenue  which 

'  would  have  accrued  at  the  average  rate  of  95.2  cents  per  ton  for  the  years 
ending  June  SO,  1900,  1901,  1902,  and  1903,  this  being  the  average  rate  for  the 
year  ending  June  30, 1899 ;  and  the  increase  in  the  revenue  for  the  years  1900, 
1901,  1902,  and  1903  resulting  from  the  increase  in  the  average  rate  per  ton 
for  those  years. 


Year  ending  Juae  30— 


Number  of  tons  of  Total  freight  reve- 
freight  carried,   i  nue  as  charged. 


Amount  of 
freight  revenue 
at  average  rate 
per  ton  of  95.3 
cents,  being  the 
average  rate 
for  the  year 
ending  June  30, 


Increase. 


1899. 
1900- 
1901. 
1902. 
1903  a 


959,763,583 
1,101,680,238 
1,089,326,440 
1,200,315,787 
1,321,475,948 


$913,737,155 
1,049,256,323 
1,118,543,014 
1,307,228,845 
1,818,320,604 


1913,737,155 

1,048,799,587 
1,036,943,571 
1,142,700,629 
1,162,845,102 


$456,736 

81,599,443 

64,538,216 

155,475,502 


a  The  figures  given  for  the  year  1903  represent  about  98  per  cent  of  the  total  mileage. 


Part  II. 

Summary  showing  gross  earnings,  operating  expenses,  ratio  of  operating  expenses 
to  earnings,  mileage  operated,  etc.,  of  the  railways  in  the  United  States,  for  the 
years  ending  June  30,  1899,  1900,  1901,  and  1902. 


1899. 

1900. 

Increase,  1900  over 
1899. 

Item. 

Is 

op. 

O  it 

•-5  c 

O  D 

% 

a 

P4 

§ 

g 
< 

S3 

0) 
Oft 

O  6c 

P 
Si 

i 

0 
D 

.s 

1 
u 

Oh 

o 

a 

Gross  earnings  from  opera- 
tion   

§1,313,610,118 

P.ct. 

$7,005 

$1,487,044,814 

p.ct. 

$7,722  $173, 434, 696 

13.20 

Operating  expenses: 

Maintenance    of     way 
and  structures 

Maintenance  of  equip- 
ment           

180,410,806 
150,919,249 

486,159,607 

38.676,883 
802,454 

21.05 

17.62 

56.73 

4.  .51 

.09 

962 

8a5 

2,593 

208 

4 

311, 220,  .521 

181,173,880 

529, 116,. 328 

39,328,765 

689,019 

21.97)  1,097 

18.84       941 

55.04  2,748 

4.09,      204 

.06          3 

30,809,715 

30,254,631 

42,9.56,719 
651,882 
«213,435 

17.08 
.  20.05 

Conducting  transporta- 
tion                     

8.84 

G-eneral  expenses _ 

Unclassified 

1.69 
a26.60 

Total    operating   ex- 
penses            

856,968,999 

100.00 

4,570 

961,428,511 

100.00 

4,993 

104,459,512 

12.19 

Percentage    of    operating 
expenses  to  earnings 

Mileage   operated    (single 
track) miles. . 

65. 24 
187,534.68 

64.65 
192,  .5.56. 03 

aDe 

crease 

. 
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Part  II. — Summary  showing  gross  earnings,  operating  expenses,  etc. — Contimied. 


Item. 


Gross  earnings  from  operation... 

Operating  expenses: 

Maintenance  of  waj;  and  structures 

Maintenance  of  equipment 

Conducting  transportation 

General  e.xpenses 

Unclassified 

Total  operating  expenses 

Percentage  of  operating  expenses  to  earnings. 

Mileage  operated  ( single  track) miles 


1901. 


Amount. 


11,588,526,037 


231,056,602 

190,299,560 

565,265,789 

42,  .566. 553 

1,208,766 


1,030,397,270 


64.86 
195,561.92 


O  03 
Si  P< 


P.ct. 


0"§ 


$8,123 


22.42;  1,182 
18.46  973 
54.87'  2,890 
4. 13   218 

.12 


Increase,  1901 
over  1900. 


Amount,  i 


Per 
cent. 


$101,481,223 


6.82 


100.00  5,269 


19,836,081 
9,125,680! 

36, 149, 463i 

3,2:^7,788 

619, 747i 


5.04 

6.83 

8.23 

105.22 


B,  968,7591      7.  IT 


Item. 


Gross  earnings  from  operation 

Operating  expenses: 

Maintenance  of  way  and  structures 

Maintenance  of  equipment 

Conducting  transportation 

General  expenses 

Unclassified 

Total  operating  expenses 

Percentage  of  operating  expenses  to  earnings 

I  operated  (single  track)  miles 


1902. 


Amount. 


$1,726,380,267 


o  © 
Pho 


P.ct. 


Increase,  1903 
over  1901. 


Amount. 


®S 


$8, 625  $137, 854, 230 


Per 

cent. 


8.68 


248,381,594  32.251  1,241 
213,380,644   19.12'  1,066' 


609,961,695   54.64 

44,197,880     3.96 

326,i»:^4:       .03 


1,116,248,747:100.00 


3,047 

2211 
.2 


17,324,9921      7.50 

23,061,0841    12.13 

44,695,906       7.91 

1,631,327:      3.83 

«  881, 832  «  72. 95 


5,577     85,851,477!      8.33 


64.66 
200,154.56 


a  Decrease. 


Further,  in  respect  to  advances  and  rednctions  in  Southern  terri- 
tory, I  have  a  communication  recently  addressed  to  me  (January  13) 
by  the  president  of  the  King  Hardware  Company,  of  Atlanta,  Ga.,  in 
Avhich  he  states  differences  in  rates  on  a  comparatively  unimportant 
commodity — coffee  mills  (although  this  commodity,  as  a  matter  of 
fact  is  quite  an  important  one  in  the  hardware  trade) — which  I  will 
not  read,  but  it  shows  excessive  rates  to  Atlanta  as  compared  with 
Nashville  from  Columbus,  Ohio;  Freeport.  111.,  and  Meriden,  Conn., 
to  which  he  attaches  a  statement  of  changes  in  classification  of  vari- 
ous articles  of  hardware,  showing  the  percentage  of  increase  in  rates, 
as  per  Southern  classification  No.  25,  which  is  the  classification  that 
was  in  force  in  February,  1900,  when  these  advances  in  classification 
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were  first  commenced  to  be  made,  extending  up  to  November  in  that 
same  year,  as  compared  with  the  current  classification.  No.  32,  now  in 
force,  based  on  current  rates  from  Cincinnati,  Ohio,  to  Athmta.  Ga., 
in  which  the  former  chissification  and  rates  and  changes  in  classifica- 
tion and  rates  are  given  on  thirty-nine  different  articles  of  hardware, 
and  the  percentage  of  advance  in  consequence  of  that  change  in  classi- 
fication is  shoAvn  for  each,  the  result  of  which  is  that  on  the  thirty-nine 
articles  the  advance  in  rate  arising  from  changes  in  classification 
ranges  from  13.1  to  84  per  cent,  and  the  average  increase,  counting  the 
number  of  articles,  without  taking  the  tonnage  into  consideration 
(which  it  is  impossible  to  arrive  at),  is  34.5  per  cent.  I  will  file  this 
also  with  the  committee. 

Office  of  King  Hardware  Company, 

Atlanta,  Ga.,  January  13,  1905. 
E.  P.  Bacon,  Washington,  D.  C. 

Dear  Sir':  If  the  papers  reported  Mr.  Spencer  correctly  on  yesterday,  it  would 
seem  that  he  had  overlooked  the  true  situation  with  regard  to  the  effect  of  some 
changes  in  the  classification. 

During  a  recent  period  of  time,  instead  of  everything  being  reduced,  we  here- 
with inclose  a  tabulated  statement  showing  the  increase  in  the  percentage  due 
to  some  of  these  reclassifications. 

As  an  evidence  of  what  some  distributing  points  suffer  in  the  way  of  discrimi- 
nations, beg  to  hand  you  below  a  table  showing  current  rates  on  coffee  mills  to 
Atlanta,  Ga.,  and  to  Nashville,  Tenn. : 

Coffee  mills. 

From  Columbus,  Ohio,  to — 

Atlanta,  Ga $1.  24 

Nashville,   Tenn .  66 

Nashville,  Tenn.  (carload) .49^ 

From  Freeport,  111.,  to — 

Atlanta,  Ga 1,  26 

Nashville,  Tenn .  67 

From  Meriden,  Conn.,  to — 

Atlanta,  Ga 1.  09 

Nashville.  Tenn.a .  78 

Nashville,  Tenn.a  (carload)   .42 

We  have  taken  the  most  prominent  shipping  points  in  the  West,  Middle  West, 
and  East. 

Very  truly,  yours,  W.  E.  Newill,  Vice-President. 

o  These  frequently  move  via  Atlanta. 
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Statement  of  changesin  elf  tssifications  of  hardware ,  shoiving  pereentage  of  increase 
in  rates,  per  SoutJiern  classification  Xo.  ■.'■'>,  compared  with  current  classifica- 
tion Xo.  32.  based  on  current  rates  from  Cincinnati.  Ohio,  to  Atlanta,  Ga. 

[Less  than  car  load,  L.  C.  L.:  car  load.  C.  L.] 


Special  ii'on. 

C.L.    L.C.L. 

Classes - 

I 
107 

8 
92 

3 

81 

4 
68 

5 

56 

6 

46 

1 
.j.. 

Eates 

31             37 

Agate  ware,  granite  or  enameled  ware,  iron  or 

steel  stamped,  in  boxes 

Axes .  -  - _ 

Belting,  viz: 

Cotton 

Rubber 

Eartbenware.  in  crates  or  hogsheads 

Forces,  portable 

Fruit  jai-s 

Grease,  axle _ . . 

Grindstones,  without  fixtures 

Handles,  n.  o.  s _ 

Hatchets,  boxed 

Iron  or  steel  articles,  viz: 

Axles,  carriage  or  wagon,  loose  or  wired 
together _ 

Bolts,  nuts,  rivets,  and  washers,  in  kegs,  casks, 
or  barrels _ 

Brackets,  shelf,  n.  o.  s 

Boxes  and  skeins,  in  kegs,  ban-els,  or  loose  . . 

Castings,  not  part  of  machinery,  each  piece 
weighing  less  than  15  pounds  ." _  _ . 

Chain  belting,  rel.  val.  2c-  S  in  barrels 

Same,  in  boxes  or  barrels,  n.  o.  s_ 

Chains,  iron,  in  barrels  or  casks,  rel.  val.  2 
cents  per  pound 

Crowbars _ 

Hari-ow  teeth,  in  kegs  or  barrels 

Nails,  in  kegs _ _ . 

Hooks,  backband,  in  kegs,  barrels,  or  casks  . 

Lap  rings 

Picks  and  mattocks,  in  barrels  or  kegs 

Plow  irons,  clevises,  frogs,  heel  bolts,  molds, 
plant  fenders,  plates,  paints,  and  wings,  in 
1  larrels.  kegs,  or  casks .  _ _ 

Sadirons,  in  barrels  or  casks,  with  contract 
that  no  other  articles  should  be  put  in  same 

Shoes,  horse  and  mule,  in  kegs 

Staples,  fence,  in  kegs 

Tires,  wagon _ 

Wire,  iron  or  steel,  in  barrels,  coils,  or  reams 

Wedges,  without  bandies  _ 

Lamp  and  lamp  goods,  packed 

Leatter  .  _• _ 

Nails,  horse  and  mule,  in  boxes 

Rope,  cotton 

Shot,  in  kegs  or  in  double  sacks 

Tinware 

Spring  vehicle 


Old  classifica- 
tion No.  25, 
released. 


L.C.L.    C.L. 


New  classifica- 
tion No.  32, 
released. 


Percentage  of 
increase. 


L.C.L. 


C.L.    L.C.L. 


13.6 
.19.1 

35.3 

13.6 

21.4 

13.6 

19.1 

48 

31.  T 

19.1 

19.1 


51 

51 

19.1 

51 

64.3 

76 

44.6 

51 
24.3 
24.3 
24.3 

21.4 

84 
84 


24.3 


24.3 

24.3 

24.3 

24.3 

84. 

16.4 

13.1  ! 

2L4 

21.4 

2L7 

13.6 

48 


C.L. 


30 


120 


50 


Thirty-nine  articles.     Increase  in  rates  arising  from  change  in  classification,  13.1  to  84 
per  cent.     Average  increase,  34 J  per  cent. 


I  also  received  copy  of  a  statement  from  a  very  large  lumber  cor- 
poration in  jNIississippi,  sio;ned  by  Silas  W.  Gardiner,  one  of  the 
owners  of  the  corporation,  m  which  he  shows  the  advances  made  in 
rates  of  freight  on  lumber  for  ten  years,  which  I  will  not  stop  to 
read,  but  will  file  with  the  committee.  It  shows  an  advance  of  4 
cents  per  hundred  pounds  from  the  lumber  district  of  Georgia,  Ala- 
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bama,  and  Mississippi  to  points  north  of  the  Ohio  Hiver  since  the 
year  1898.  I  will  not  take  the  time  of  the  committee  to  read  anything 
further  from  that. 

The  paper  referred  to  is  as  follows : 

Decembeb  22,  1904. 
Senator  W.  B.  Allison,  Washington,  D.  C. 

Deae  Sir  :  I  write  to  urge  upon  jonv  attention  and  favorable  consideration 
the  enactment  of  legislation  at  this  session  of  Congress  giving  to  the  Interstate 
Commerce  Commission  the  power  suggested  by  the  President  in  his  late  message 
to  Congress. 

The  railroads  of  this  country  have,  by  consolidation  of  interests  and  mergers, 
so  entrenched  and  strengthened  themselves,  and  have  in  so  many  instances  made 
tyrannous  use  of  their  power,  that  conditions  in  many  lines  of  business  and 
manufacture  are  well-nigh  intolerable.  They  claim  the  sole  power  to  make 
rates  and  classifications,  and  in  recent  contests,  where  opposition  has  been 
made  in  this  vicinity  to  arbitrary  advances  in  rates  on  lumber,  they  have  made 
the  statement  that  the  only  criterion  as  to  the  .iustice  of  a  rate  made  by  them 
was,  or  is,  its  publication. 

1  would'  state  for  your  information  that  since  the  beginning  of  1898  rates 
have  been  advanced  on  southern  pine  lumber  to  points  north  of  the  Ohio  River 
4  cents  per  100  pounds,  which  means  an  advance  of  $1  to  .$1.50  per  1,000  feet, 
according  to  the  kind  of  lumber  shipped,  whether  dry  and  dressed  or  rough  and 
heavy.  This  is  a  tremendous  tax  to  lay  upon  southern  lumber  manufacturers, 
because  they  have  to  absorb  it  in  their  prices.  To  make  this  clear  to  you  I  will 
make  the  following  statement  of  a^-erage  prices  received  by  our  company  for 
each  year  from  3893  to  1904.  inclusive: 

Statement  of  average  prices  per  thousand  feet  received  for  their  lumber  produc- 
tion (not  including  lath)  hy  Eastman,  Gardiner  &  Co.,  of  Laurel,  Miss.,  after 
deducting  freight,  for  each  gear  from  J 893  to  lOO.'/.  inclusive. 


1893 
1894 
189.5 
1896 
1897 
1898 


$9.  37 
8.14 
8.83 
8.24 
7.99 
8.79 


1899   $9.71 

1900    10.27 

1901   10.83 

1902    11.89 

3903   11.32 

1904    10.64 


When  you  consider  that  wages  have  advanced  25  per  cent  and  pine  timber 
lands  100  per  cent  during  the  above  period,  you  will  see  that  lumbermen  are 
not  and  have  not  been  in  any  condition  to  bear  these  heavy  advances  in  freight 
rates. 

To  assure  you  of  the  correctness  of  the  above  statement,  we  shall  be  willing 
to  submit  the  same  to  you  cr  anyone  else  by  affidavit,  and  you  can  further  con- 
firm the  statement  in  a  general  way  by  interviewing  any  of  the  northern  lum- 
ber dealers  who  are  and  have  been  handling  southern  pine  lumber  for  a 
number  of  years. 

This  additional  burden  of  freight  rates  over  that  of  1898  and  previous, 
amounts  to  §40.0('0  or  more  on  our  shipments  alone  annually,  and  to  millions 
of  dollars  on  southern  pine  going  into  northern  States. 

In  view  of  the  facts  above  presented,  I  most  earnestly  hope  you  will  give 
your  support  to  the  endeavors  that  are  being  made  to  enable  the  Interstate 
Commerce  Commission  to  name  a  just  and  fair  rate  when  complaint  is  made 
that  in  their  judgment  is  unfair  and  unjust. 

We  are   Iowa   people,   ha^'ing   been   in   business  there  many  years,   and   my 
home  is  in  Clinton  yet.     I   therefore  feel  justified   in  appealing  to  ynn   as  a 
constituent  to  give  full  consideration  to  this  great  question. 
Very  respectfully,  yours, 

Silas  W.  Gardiner. 


I  w^ant  to  bring  out  one  point  in  connection  with  the  result  of  these 
advances  as  compared  with  the  increase  in  operating  expenses,  the 
result  of  which  it  seems  to  me  is  shown  more  conclusively  and  defi- 
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nitely  by  the  actual  net  earnings  of  the  railways  of  the  country  during 
the  period  in  question  than  b}^  any  comparison  of  figures,  either  in 
rates  of  freight  or  wages  or  other  expenses  of  operation.  The  in- 
crease in  net  earnings,  as  shown  by  the  annual  statistical  reports  of 
the  Interstate  Commerce  Commission,  between  the  years  1899  and 
1903  amouiits  to  $184,989,077.  That  is  the  increase  in  net  earnings 
for  the  four  years  in  question.  That  is  an  increase  of  40.5  per  cent 
on  the  earnings  of  the  preceding  year.  The  increase  in  mileage  dur- 
ing that  time  was  7.42  per  cent. 

Mr.  Manx.  That  is  single-track  mileage,  is  it? 

Mr.  Bacon.  Single-track  mileage,  certainly;  the  length  of  the 
railroads,  which  is  always  what  is  counted.  The  200,000  miles  of 
railroad — a  little  over  that — now  in  existence  is  what  we  take  into 
account. 

Mr.  Mann.  That  takes  no  account  of  double  tracking? 

Mr.  Bacon.  No;  it  simply  takes  the  length  of  the  railroads,  the 
increase  in  length  of  lines,  which  is  7.42  per  cent  during  that  period. 

The  Chairman.  Does  your  paper  give  the  tonnage  of  the  two 
periods  ? 

Mr,  Bacon.  Yes,  sir.  I  will  come  to  that  directly.  The  increase 
in  tonnage  of  freight  during  the  same  period  was  10.9  per  cent.  The 
increase  in  freight  revenue  during  the  same  period  was  25.6  per  cent. 
Those  are  Mnal  and  conclusiA^e  figures,  as  I  say,  which  show  the  real 
result  of  the  advances  in  rates  on  one  hand  and  increase  in  expenses 
on  the  other,  showing  an  increase  in  tonnage  of  10.9  per  cent  and  an 
increase  in  freight  revenue  of  25.6  per  cent. 

Mr.  Mann.  Have  you  made  any  comparison  anywhere,  Mr.  Bacon, 
as  to  the  percentage  of  di^ddends,  compared  with  the  receipts  for  the 
two  respective  periods? 

Mr.  Bacon.  I  have  not  any  figures  of  that  kind  at  hand,  Mr.  Mann. 
I  can  obtain  them  if  desired,  but  there  is  no  time  at  present  to  do  so. 
I  will  say,  generally  speaking,  hoAvever,  that  dividends  have  ranged 
all  the  way  from  nothing  up  to  8  per  cent — dividends  on  the  stock  of 
the  various  railway  companies— and  that  the  net  earnings  of  many 
of  the  railway's,  according  to  the  figures  published,  show  as  high  a  net 
result  as  from  10  to  20  per  cent  on  the  capital  stock  applicable  to  divi- 
dends; but  the  dividends  themselves  have  not  been  increased  above 
the  customary  rate  for  some  years  past  (the  customar}^  rate  being  6 
or  8  per  cent)  except  in  some  individual  cases  where  1  per  cent  addi- 
tional maj  have  been  declared,  or  in  the  case  of  some  railroad  com- 
panies that  have  not  been  paying  dividends  previously,  they  have  paid 
a  small  dividend  during  the  past  few  years. 

Mr.  Mann.  Do  your  tables  show  what  percentage  of  net  to  gross 
receipts  there  has  been  for  the  two  periods  you  have  named  ? 

Mr.  Bacon.  Of  gross  receipts? 

Mr.  Mann.  AATiat  the  percentage  of  net  is  to  the  gross  receipts? 

Mr.  Bacon.  I  have  not  that  with  me;  no,  sir;  I  have  figures  of 
that  kind,  but  they  do  not  come  to  my  mind  with  sufficient  clearness 
to  undertake  to  state  them. 

The  Chair^itan.  Is  there  any  considerable  number  of  miles  of  rail- 
ways that  pay  no  dividends  ? 

Mr.  Bacon.  I  could  not  say  what  percentage  it  constitutes,  but 
there  is  a  large  number  of  railways  that  never  have  paid  dividends 
and  never  will. 
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The  Chair^man.  Can  yon  approximate  the  percentage  of  the  whole 
mileage? 

Mr.  Bacon.  I  could  not. 

The  Chairman.  That  have  not  paid  dividends? 

Mr.  Bacon.  I  have  never  attempted  to  do  that.  But  in  such  cases 
it  arises  generally  from  the  fact  that  the  railroads  have  been  enor- 
mously overcapitalized,  and  in  other  cases  from  the  fact  that  the  roads 
were  unnecessary,  that  they  were  built  to  parallel  other  lines,  or 
were  built  expensively,  and,  as  I  said  before,  under  an  excessive 
capitalization — a  great  overcapitalization.  I  could  give  the  commit- 
tee those  figures  if  desired,  but  I  am  unable  to  do  so  at  the  present. 

One  point  I  wish  to  bring  to  the  cognizance  of  the  committee,  is 
what  appears  to  me  to  be  a  misapprehension  as  to  the  probability  of 
the  number  of  cases  of  litigation  that  Avould  be  likely  to  arise  under 
the  change  in  the  law  which  it  is  proposed  to  make.  It  appears  to  me 
that  the  very  fact  of  the  existence  of  the  power  which  it  is  proposed 
to  confer  upon  this  Commission  will  operate  to  a  very  large  extent  in 
deterring  the  carriers  from  imposing  rates  upon  the  traffic  whicli 
they  can  not  defend  before  the  Interstate  Commerce  Commission. 
In  the  next  place  it  will  operate  largely  to  put  the  shipper  upon  a 
parity  with  the  carrier  in  attempted  negotiations  between  them  as  to 
the  adjustment  of  rates  which  are  deemed  by  the  shipper  to  require 
adjustment.  As  it  is  now  it  is  entirely  in  the  hands  of  the  carrier 
as  to  whether  to  make  concessions  when  desired  by  the  shipper  or  not, 
and  as  a  matter  of  fact  if  thev  do  make  any  concessions  they  make 
only  a  small  proportion  of  what  the  shipper  considers  himself  entitled 
to,  the  fact  of  the  matter  being  that  the  final  and  ultimate  decision 
of  the  case  is  wholly  in  the  hands  of  the  one  party,  and  he  will  grant 
such  concessions  as  he  deems  his  interests  require,  or  as  he  deems  nec- 
essary to  pacify  the  comj^lainant;  but  if  this  power  exists  in  the 
hands  of  the  Commission  to  take  this  case  up  and  say  just  what  shall 
be  done  to  adjust  this  difficulty  between  them,  the  complainant  or 
the  shipper  occupies  a  position,  in  a  certain  respect  at  least,  of  treat- 
ing with  the  carrier  upon  common  ground,  the  carrier  realizing  that  if 
he  does  not  yield  what  is  reasonable  and  proper  the  complainant  can 
take  the  case  to  an  independent  or  an  impartial  tribunal  that  will 
compel  them  to  do  it. 

Hence,  I  think  the  number  of  cases  that  will  come  before  the  Com- 
mission under  this  laW'  is  A'ery  greatly  overestimated  and  that  the 
Commission  will  have  no  difficulty  in  handling  the  cases  that  will  be 
brought  before  it.  Furthermore,  I  wish  to  say  that  I  think  that  the 
courts  that  are  already  provided  will  find  no  difficulty  in  dealing  with 
these  cases,  and  it  will  be  ^'ery  much  preferable  to  the  interests  that  I 
represent — the  commercial  organizations  of  the  countrv — if  the  estab- 
lishment of  a  separate  court  to  treat  these  cases  were  left  for  after  con- 
sideration. Wait  until  the  operation  of  the  law  demonstrates  the 
necessity,  if  there  be  one,  for  the  establishment  of  additional  courts. 
It  will  be  a  year,  at  least,  before  any  case  can  be  gotten  through  the 
Interstate  Commerce  Commission  after  the  enactment  of  this  law, 
should  it  be  enacted,  and  during  that  time,  if  it  appears  that  there 
is  any  necessity  for  additional  courts.  Congress  will  meet  and  there 
will  be  opportunity  to  provide  them.  Furthermore,  I  would,  like 
very  much — I  say  "'I;"  I  speak  for  the  interests  I  represent — we 
Avould  like  very  much  to  see  this  question  of  whether  or  not  this 


PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW.        388 

power  is  to  be  vested  in  the  Commission  presented  to  Congress  en- 
tirely independent  of  any  otlier  proposition. 

Let  Congress  say  whether  it  deems  best  to  confer  this  power  upon 
the  Commission,  and  let  that  be  said  independent  of  any  other  ques- 
tion. And  then,  if  it  desires  to  do  so,  and  decides  to  do  so,  after 
that  has  gone  into- etf'ect  tlie  necessary  court  machinery  can  be  pro- 
vided for  it  in  ample  time  and  it  will  divest  the  question  of  very 
serious  complications. 

I  have  hoard  many  members  of  Congress  and  some  members  of  the 
Senate  object  very  seriously  to  the  enlargement  of  the  courts  of  the 
countr3%  the  enlargement  either  of  the  circuit  courts  by  an  addi- 
tional judge  for  each,  or  the  establishment  of  any  new  court.  That 
question  is  going  to  involve  this  main  question  in  great  'difficulty, 
and  it  seems  to  me  it  will  be  to  the  interests  of  the  country,  it  will 
be  to  the  advantage  of  Congress,  to  determine  the  one  question  first 
by  itself,  without  reference  to  any  other;  and  I  sincerely  commend 
the  consideration  of  this  point  to  this  committee. 

I\Ir.  Adamson.  I  understand  you  mean  if  we  can  secure  the  enact- 
ment of  the  first  section  of  most  of  these  bills  you  will  consider  that 
we  have  made  great  progress? 

Mr.  Bacon.  That  is  it;  great  progress;  and  it  will  be  settled  with- 
out complicating  it  with  any  other  issue.  That  is  very  desirable,  I 
think.  Congress  ought  to  have  the  opportunity  to  pass  upon  that 
one  question  entirely  independent  of  any  other.  It  is  the  great  ques- 
tion before  this  country  to-day,  and  if  Congress  is  placed  in  a  posi- 
tion where  it  can  treat  upon  that  question  without  complication  or 
reference  to  any  other  we  will  get  a  fair  and  more  satisfactory 
expresion,  certainly,  of  the  attitude  of  Congress  in  relation  to  this 
question. 

Mr.  Mann.  Is  your  opposition  to  the  court  proposition  an  opposi- 
tion based  on  the  prospect  of  legislation  or  an  opposition  to  the  propo- 
sition itself? 

Mr.  Bacon.  It  is  in  the  belief  that  it  is  unnecessary  and  a  belief  that 
it  is  better  to  wait  until  the  necessity  for  it  demonstrated,  but  pri- 
marily because  it  will  involve  the  main  question  and  because  Congress 
will  not  be  able  to  act  upon  that  question  by  itself.  That  has  been 
so  long  before  the  country  that  it  seems  to  me  that  Congress  is  en- 
titled to  the  opportunity  to  treat  the  question  bj'^  itself,  independent  of 
any  other. 

Mr.  Adamson.  Do  you  not  believe  that  if  certainty' and  expedition 
are  secured  in.  the  law  that  it  will  result  in  a  diminution  of  litigation 
anyhow  ? 

Mr.  Bacon.  That  is  what  I  previously  stated. 

Mr.  Adamson.  I  had  forgotten  that. 

Mr.  Bacon.  That  is  wdiat  I  first  stated. 

Mr.  Mann.  I  have  always  understood  from  you,  Mr.  Bacon,  that 
the  principal  trouble  was  discrimination  between  localities  and 
between  commodities.  That  is  a  discrimination  which  the  railroad 
companies  can  not  remedy  without  the  consent  of  the  localities  or  the 
shippers  of  the  commodities. 

Mr.  Bacon.  For  that  very  reason  it  should  be  referred  to  an  inde- 
pendent tribunal  to  decide  for  them.  There  are  a  gi'eat  many  claims 
of  that  kind,  where  one  connnimity  is  jealous  of  another,  that  are  not 
well  founded. 
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Mr.  Adamson.  And  would  not  that  require  the  Commission  to  act? 

Mr.  Bacon.  Certainly. 

Mr.  Adamson.  You  think  that  would  require  the  Commission  to 
act? 

Mr.  Bacon,  Yes ;  but,  as  I  say,  it  will  take  a  year  or  more  to  reach 
a  decision  by  the  Commission.  That  has  been  the  history  of  the  cases 
that  have  been  before  the  Commission — it  will  take  a  year  at  least  to 
decide  a  case,  to  take  the  testimony  and  hear  the  argmnents  and  bring 
the  case  to  a  conclusion.  I  do  not  think  there  has  been  a  case  de- 
cided before  the  Commission  in  less  than  a  year,  A  majority  of  the 
cases- — the  great  bulk  of  the  cases,  in  fact — take  from  one  to  three 
years.  It  is  very  rare  that  a  case  is  settled  in  as  short  a  time  as  a  year, 
and  it  is  very  improbable  that  you  would  get  any  cases  for  this  new 
court  to  take  hold  of  within  a  year  from  the  date  of  the  enactment  of 
the  law. 

Mr.  Ada3isox.  I  was  speaking  of  two  communities.  One  of  them 
thinks  the  other  has  the  better  of  it.  If  the  railroad  company  changes 
its  rate,  then  the  first  community  will  think  the  other  has  the  better  of 
it.     Is  not  that  a  question  to  be  tried  by  the  Commission  ? 

Mr.  Bacon.  Yes ;  to  be  sure. 

Mr.  Adamson.  Will  not  that  make  a  good  deal  of  litigation  ? 

Mr.  Bacon.  I  do  not  call  that  litigation,  but  the  consideration  of 
the  question  by  the  Commission  whether  discrimination  exists  or  not. 

Mr.  Adamson.  I  mean  litigation  before  the  Commission. 

Mr.  Bacon.  It  will  not  tend  to  increase  those  cases;  no.  The  fact 
is,  as  I  have  said,  that  the  Commission  ha^dng  power  to  deal  with 
them  they  will  be  satisfactorily  adjusted  between  shippers  and  the 
carriers  in  nine  cases  out  of  ten. 

Mr.  Adamson.  Excuse  me,  but  I  do  not  see  how  it  is  possible  for 
the  railroad  companies  and  the  shippers  to  settle  it,  when  it  is  a 
rivalry  between  communities,  without  going  to  the  Commission. 

Mr,  Bacon,  They  often  do  settle  it  now. 

Mr.  Adamson.  They  have  not  had  any  tribunal  to  go  to. 

Mr.  Bacon.  They  are  not  complaining  about  it  now.  The  Com- 
mission has  treated  those  cases  during  all  the  time  since  its  organiza- 
tion, but  the  difficulty  is  that  its  decisions  are  not  operative ;  they  are 
merely  opinions  which  are  expressed. 

I  want  to  say  a  word  in  relation  to  a  defect  which  it  strikes  me 
exists  in  the  Hepburn  bill,  which  has  been  just  introduced,  which  I 
want  to  call  the  attention  of  the  committee  to,  and  that  is  the  pro- 
vision or  the  absence  of  any  provision  in  reference  to  additional  testi- 
mony which  either  party  may  desire  to  present  when  the  order  of  the 
Commission  is  under  review  by  the  court.  There  has  been  great 
difficulty  arising  heretofore,  as  you  well  know,  in  consequence  of  the 
fact  that  new  testimony  has  been  introduced  before  the  court  which 
has  not  been  before  the  Commission,  and  has  practically  made  a  new. 
case  of  it,  and  consequently  the  Commission  has  been  overruled  in  its 
previous  decision;  whereas  if  it  had  had  that  additional  testimony 
it  might  have  made  an  entirely  different  decision.  I  want  to  cite  to 
the  committee  the  declaration  of  the  Supreme  Court  on  that  point 
in  the  case  of  the  Cincinnati  and  New  Orleans  and  Texas  Pacific 
Railway  Company  against  the  Interstate  Commerce  Commission,  162 


PROPOSED  amendmp:nt  oe^  interstate-commerce  law.      385 

United   States  reports,  page   194,  etc.     This  is   from   ^Nlr.   Kernan 
j  reading]  : 

The  Supreme  Court  of  the  United  States  has  condeinued  the  present  practice 
proposed  to  be  continued  under  the  Cooper-Qua rles  bill  and  has  in  substance 
approved  of  the  change  that  I  propose  in  the  following  language : 

'•  We  think  this  a  proper  occasion  to  express  disapproval  of  such  a  methed  of 
procedure  on  the  part  of  the  railroad  companies  as  shall  lead  them  to  withhold 
the  larger  part  of  their  evidence  from  the  Commission  and  first  adduce  it  in  the 
circuit  court.  The  Commission  is  an  administrative  board  and  the  courts  are 
only  to  be  resorted  to  when  the  Commission  prefers  to  enforce  the  provisions  of 
the  statute  by  a  direct  proceeding  in  court  or  when  the  orders  of  the  Commission 
have  been  disregarded.  The  theory  of  the  act  evidently  is,  as  shown  by  the  pro- 
vision that  the  findings  of  the  Commission  shall  be  regarded  as  prima  facie  evi- 
dence, that  the  facts  of  the  case  are  to  be  disclosed  before  the  Commission." 

That  ends  the  quotation  from  the  opinion  of  the  court,  but  follow- 
ing this  is  a  paragraph  which  is  from  a  paper  written  by  Hon.  John 
D.  Kernan,  former  chairman  of  the  railway  commission  of  the  State 
of  New  York,  who  appeared  before  this  committee  in  1902  and  gave 
testimony  in  regard  to  the  desirability  of  this  legislation.  I  will  say 
nlso  that  he  is  given  the  credit  of  beng  the  author  of  the  present  in- 
terstate-commerce act  to  a  very  large  extent,  the  author  of  it  in  the 
main,  in  fact.     He  says : 

It  would  greatly  facilitate  and  cheapen  the  cost  of  proceedings  and  promote 
justice  to  have  all  the  evidence  taken  before  the  Commission.  If  parties  under- 
stood that  the  holding  back  of  their  evidence  would  only  result  in  their  being 
sent  back  to  offer  it  before  the  original  tribunal  there  would  cease  to  be  any 
oUch  withholding  in  the  first  instance,  and  yet  there  would  not  be  denied  to  par- 
ties the  opportunities  to  supply  omissions  caused  by  accident  <>r  !)y  changed 
conditions. 

I  want  also  to  refer  to  one  other  point  in  the  Hepbuni  Ijill.  That 
is  the  fact  that  it  is  provided  that  an  appeal  to  the  Supreme  Court 
shall  not  operate  to  stay  the  order  of  the  commerce  court,  provided 
a  bond  is  filed  to  protect  the  parties  interested.    It  says : 

But  in  none  of  the  suits  or  proceedings  described  in  this  section  shall  an 
appeal  operate  as  a  supersedeas  or  shall  any  order  be  passed  suspending  or  setting 
aside  the  decree  of  the  court  of  commerce  upon  an  appeal  except  upon  the  giving 
of  a  bond  of  good  and  sutticient  security,  conditioned  that  the  appellant  shall 
jirosecute  his  appeal  to  effect,  and  if  he  fail  to  make  his  plea  good  shall  answer, 
in  addition  to  all  costs,  all  damages,  v\-hich  shall  include  compensation  for  what- 
ever sums  for  transportation  service  any  person  or  corporation  shall  be  com- 
pelled by  the  appellant  to  pay  during  the  pendency  of  the  appeal  in  exce-s  of 
the  sums  such  person  or  corporation  could  have  been  compelled  to  pay  if  the 
ordei'.  judgment,  or  decree  of  the  court  of  commerce  had  not  been  suspended  or 
sta\ed,  which  compensation  may  be  recovered  in  an  action  of  deiit  upon  such 
bond  brought  in  the  name  of  the  United  States  in  any  court  of  proper  .iurisdic- 
tion  for  the  use  of  the  person  or  corpration  from  whom  or  from  which  the 
excessive  tolls  sb.all  have  been  collected. 

I  want  to  say,  in  the  first  place,  that  a  bond  provided  in  that  ease, 
or  the  fact  of  the  providing  .of  a  bond  in  that  case,  is  very  delusive, 
for  the  reason  that  it  will  be  next  to  impossible,  probably  in  ninety- 
]iine  out  of  a  hundi-ed  cases  actually  impossible,  to  reach  the  party 
that  has  sulfered  in  consequence  of  the  continuance  of  this  rate  that 
liiis  been  found  by  two  bodies— -the  Interstate  Commerce  Commission 
in  the  first  place  and  the  transportation  or  the  commerce  court,  as 
the  case  may  be,  in  the  second  place — to  be  unjust  and  imreasonable. 

Mr.  Adamsox.  If  that  condition  applies  to  every  shipper  whether 
he  be  a  party  to  the  record  or  not,  will  not  that  be  sufficient? 
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Mr.  Bacox.  The  difficiiltv  lies  in  the  fact  that  the  shipper  is  not 
the  interested  ])artv 

Mr.  Ada:msox.  t  understand:  I  say  if  that  applies  to  everybody 
that  ships,  whether  he  is  a  party  to  the  record  or  not. 

Mr.  Bacon.  The  bojid  ^\ould  require  the  railway  company  to  re- 
fund to  the  man  who  has  paid  the  freight  the  excess  over  the  rate 
that  had  been  fixed  by  the  Connnission ;  but  in  the  meantime  the 
]nan  who  has  ]:>aid  the  freiglit,  either  the  shipper  or  the  consignee,  as 
the  case  may  be,  has  no  remaining  interest  in  it  whatever.  In  the 
case  of  the  consignee  who  has  received  goods  for  sale,  he  has  sold  them 
to  the  retailer  and  has  added  the  freight  which  he  has  had  to  pay 
into  the  price  of  the  goods  he  has  disposed  of,  and  the  retailer  passes 
them  over  to  the  consumer  and  the  consumer  pays  that  freight  in  the 
l^rice  of  the  goods  which  he  purchases.  He  can  not  be  reached.  It 
would  be  impossible  to  trace  even  in  the  case  of  a  single  shipment 
the  ]:'arty  that  is  really  entitled  to  the  monej',  and  nobody  has  any 
standing  at  law  in  the  case  excei)t  the  one  who  has  paid  it,  who  holds 
the  expense  bills,  as  they  are  called,  of  the  railroad  company,  Avhich 
he  obtained  when  he  paid  the  freight. 

Mr.  Adamson.  Suppose 

Mr.  Bacon.  AIIoav  me  a  few  words  further.  I  want  to  trace  this 
a  little  further.  In  the  case  of  the  shipper — we  will  say  a  shipper  of 
agricultural  products,  agricultural  products  being  principally  the 
things  that  the  shipper  deals  in.  although  manufacturers  also  are 
i-hippers;  but  in  case  of  manufacturers  the  freight  paid  goes  right 
into  the  product  itself  and  is  paid  by  tlie  consumer  finally,  the  same 
as  in  the  case  of  merchandise,  Avhich  I  referred  to  previously — the 
price  paid  l>y  the  shipper,  that  is  the  price  paid  by  the  buyer  of  agri- 
cultural products  in  the  comitr3\  You  all  understand,  of  course,  that 
there  are  verj'  few  men  who  raise  agricultural  products  and  ship 
them  themselves;  they  sell  them  at  the  nearest  raihvay  station  to 
the  local  buyer,  and  the  buyer  ships  them  to  market,  and  he  pays  the 
freight ;  that  is,  the  freight  is  paid  at  the  point  of  destination  and  is 
deducted  from  the  account  of  sales  that  is  rendered  to  the  shipper. 
So  the  shipper  really  pays  the  freight  and  gets  his  expense  bill  back 
from  his  connnission  merchant  or  consignee,  so  that  he  is  the  only  one 
entitled  to  recover  under  the  bond  in  the  case  of  agricultriral  products. 
That  is  the  case  with  grain,  cotton,  hay,  and  other  things:  it  is  the 
case  largely  with  fruit;  it  is  the  case  Avith  every  agricultural  product 
that  is  the  subject  of  transportation,  and  the  shipper  takes  the  freight 
which  he  has  to  pay  to  market  directly  out  of  the  farmer  or  producer 
when  he  buys  the  articles  and  takes  them  into  his  possession  for  ship- 
ment. So  that  the  man  who  really  bears  the  freight — bears  it  in  the 
price  he  accepts  for  his  products — has  no  standing  in  court,  and,  as 
in  the  other  case,  is  not  known  and  can  not  be  knoAvn — can  not  be 
traced  up;  hence,  the  payment  under  the  bond  would  go  to  parties 
who  have  no  earthly  claim  Avhatever  to  it,  having  recouped  themseh^es 
already  fully,  both  in  the  case  of  the  wholesale  dealer  Avho  handles 
merchandise  and  the  shipper  of  manufactures,  and  also  in  the  case  of 
the  grain  buyer  or  cattle  buyer  Avho  has  bought  the  product  of  the 
rountry  from  the  producer,  all  of  them  having  fully  indemnified 
ihemselves  and  are  not  entitled  to  another  cent  from  any  source  Avhat- 
ever. 
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There  is  this  advantage  in  the  existence  of  snch  a  bond.  It  would 
remove  the  present  incentive  from  tlie  carrier  to  prolong  tlie  litiga- 
tion in  the  courts,  because  during  the  prolongation  of  that  litigation 
as  the  law  is  now  lie  is  receiving  the  benefit  of  these  excessive  rates, 
which  have  been  so  found  by  these  two  bodies  to  wdiich  I  have 
referred,  and  it  is  desirable  to  have  the  bond  on  that  account.  But 
I  say  let  the  excess  in  freight  which  is  found,  in  case  the  order  of  the 
Connnission  is  finally  sustained,  be  paid  to  the  Government.  Nobody 
has  any  claim  to  it;  consequently  give  it  to  the  Government  and  it 
could  go  toward  meeting  the  expense  of  this  Commission. 

Mr.  Mann.  Would  that  be  the  case  in  the  case  of  discriminatory 
rates  between  localities? 

Mr.  Bacon.  Yes;  precisely. 

Mr.  Adamsox.  I  thought  you  were  going  to  stale  the  converse  of 
this  situation.  In  case  the  official  judgment  is  in  favor  of  the  rail- 
roads and  the  railroads  sue  the  shipper  and  get  back  the  difference 
that  he  ought  to  have  paid,  how  is  the  company  to  recoup  itself? 
AMio  is  going  to  be  liable  for  that? 

]\Ir.  Bacox.  If  he  is  going  to  be  liable  in  the  future  for  the  pay- 
ment of  the  difference  between  the  rate  fixed  by  the  Commission  and 
the  one  tiiially  decided  upon,  he  is  going  to  indemnify  himself  in 
advance. 

Mr.  AuAMSox.  How  would  you  knoAv  that  he  is  solvent? 

Mr.  Bacox.  To  be  sure,  and  for  that  reason  he  is  going  to  protect 
himself  by  putting  it  into  the  price  of  the  goods  he  handles. 

The  Ciiair:max'^.  Do  you  think.  Mr.  Bacon,  from  your  knowledge 
of  railways,  that  where  an  indebtedness  to  a  shipper  is  fixed  in 
amount  by  his  bill  of  lading  on  the  one  hand  and  the  order  of  the 
Connnission  on  the  other,  in  a  sum  that  he  can  not  avoid  by  any 
possibility  in  a  court  of  justice,  that  he  Avould  wait  to  be  sued  before 
])e  would  make  prompt  payment  of  a  debt  of  that  kind? 

yir.  Bacon.  He  would  indemnify  himself  in  the  outset  by  putting 
the  freight  which  he  would  be  liable  to  pay  in  the  future  to  the 
carrier  into  the  price  of  the  goods  when  he  sells  them. 

The  Chairman.  That  is,  you  think  when  the  rate  is  low^ered  by 
the  Commission  and  is  in  litigation  the  carrier  would  increase  that 
rate  that  he  was  at  that  time  charging,  do  you,  to  recoup? 

^Ir.  Bacon.  It  may  be  that  way,  or  it  might  be  that  he  would  keep 
the  lower  rate  in  effect  and  hold  the  party  who  paid  the  freight 
liable  to  him  for  the  subsequent  payment  of  the  difference. 

The  Chairman.  Is  that  ])racticable? 

Mr.  Bacon.  I  do  not  consider  either  of  them  priictical;  no.  sir; 
but  if  such  were  the  case  the  shipper  would  necessarily  protect  him- 
self by  putting  the  rate  that  he  w^ould  ultimately  be  liable  to  pay  on 
the  ])roperty  which  he  handled.  He  would  be  ruined  in  a  year's 
time  if  he  did  not  do  it  in  any  business  that  I  know  anything  about. 

The  Chairman.  Suppose,  on  the  other  hand,  that  the  action  of  a 
commission  is  not  sustained,  and  that  the  rate  is  held  to  be  unreason- 
able.    What  is  the  remedy  of  the  carrer? 

Mr.  Bacon.  The  carrier  would  probably  ])rotect  itself  b}^  con- 
tinuing the  rate  in  question  in  force.  That  would  be  his  natural 
and  almost  necessary  course. 

The  Chair:\ian.  In  that  event,  what  remedy  would  the  shipper 
iiave? 
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Mr.  Bacon.  The  shi])per  in  any  case  protects  liiiviself  by  adding 
the  freight  that  he  has  either  paid  or  is  liable  to  pay  into  the  cost  of 
the  goods,  the  price  of  the  goods  which  he  handles  when  he  sells 
them,  the  same  as  the  cotton  buyer  or  the  grain  buyer  or  the  cattle 
buyer  takes  it  out  in  advance  from  the  producer  of  whom  he  pur- 
chases those  products  in  the  country. 

Mr.  Wanger.  Would  not  the  dealer  in  many  instances,  if  this  bond 
provision  became  effective,  agree  Avith  his  customers  that  if  the 
freight  rate  were  reduced  so  many  cents  a  bushel  and  that  was  paid 
back  to  him  that  he  would  hand  it  over  to  his  customer  ? 

Mr.  Bacon.  In  the  case  of  the  grain  buj^er  buying  from  men  he 
knows  in  the  country,  he  might  do  that  in  some  instances  or  do  so  in 
part. 

Mr.  Adamson.  If  he  thought  they  knew  about  it? 

Mr.  Bacon.  Oh,  it  would  be  only  a  division  of  it  with  the  other 
men  if  he  did  anything  at  all,  but  in  all  probabilit}^  he  would  not 
attempt  anything  of  the  kind. 

Mr.  Mann.  Have  you  ever  considered  this  phase  of  it?  Suppose 
the  rate  fixed  by  the  carrier  is  held  by  the  court  to  be  unreasonable 
and  it  has  been  in  effect  since  it  was  fixed  by  the  Commission.  I 
mean  the  rate  fixed  by  the  Commission  is  held  by  the  court  to  be 
Linreasonable  and  it  has  been  in  effect.  Will  the  railroad  companies 
have  the  right  to  sue  the  shippers  to  recover  the  difference  between 
the  actual  charge  and  the  rate  fixed  by  the  court  ? 

Mr.  Bacon.  It  is  proposed  to  put  up  a  bond  to  protect  tlie  carrier 
in  that  case. 

Mr.  Mann.  What  bill  provides  that? 

Mr.  Bacon.  This  provision  I  haA^e  just  read,  I  understand,  covers 
that. 

Mr.  Mann.  No;  there  is  no  bond  to  protect  anyone  in  the  position 
I  am  putting  to  you.  Suppose  there  is  no  bond.  Assume  a  case 
Avhere  there  is  no  bond  and  the  rate  is  30  cents  a  hundred,  and  the 
Commission  fixes  a  rate  of  25  cents  a  hundred,  and  it  goes  into  effect, 
and  the  court  holds  that  it  is  unreasonably  low  and  throws  it  out 

Mr.  Bacon.  The  carrier  is  not  going  to  put  that  rate  into  effect 
when  he  is  testing  it  in  court. 

Mr.  Mann.  I  am  assuming  that  the  carrier  is  required  to  put  it  into 
effect,  as  he  Avould  under  some  of  the  bills,  and  it  is  in  effect  by  re- 
quirement of  the  law,  Avhich  the  Supreme  Court  holds  to  be  unreason- 
able. Now,  will  the  carrier,  having  been  compelled  to  put  a  rate  into 
effect  which  is  unreasonably  low,  haA^e  the  right  to  sue  the  shipper 
and  recover  from  the  shipper  the  difference  betAAeen  the  rate  actually 
paid  and  the  reasonable  rate  ? 

Mr.  Bacon.  I  should  not  think  he  would ;  no,  sir. 

IVIr.  Adamson.  Would  he  not,  INIr.  Mann,  unless  Ave  prcA'ented  it? 

Mr.  Mann.  I  am  inclined  to  think,  under  the  decisions  of  the  court, 
that  he  might  have. 

Mr.  Bacon.  That  is  a  legal  question;  but  if  that  is  the  case,  the 
shipper  AA'ould  protect  himself  in  the  same  way  I  have  prcA^ously 
indicated. 

Mr.  Mann.  In  that  event  there  is  no  possible  objection.  If  the 
shipper  did  not  protect  himself  in  such  cases,  there  is  no  object  in 
putting  the  rate  into  effect  so  far  as  the  consumer  is  concerned. 
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Mr.  Bacon.  I  look  at  it  in  this  way :  The  act  of  the  Commission 
imder  this  authority  is  a  legislative  act  which  has  been  delegated  to 
it  b}^  Congress,  and  it  has  the  same  effect  as  if  Congress  itself  had 
passed  an  act  to  that  eft'ect.  Hence  it  is  obligatory  upon  every  citi- 
zen of  the  United  States,  and  nobod}-  could  recover  any  damages  in 
consequence  of  it  any  more  than  under  any  other  act  of  Congress 
which  may  subsequently  be  determined  to  be  unconstitutional  by  the 
Supreme  Court. 

The  Chairman.  Have  you  taken  this  view  of  the  subject,  Mr. 
Bacon?  Suppose  that  the  view  that  you  have  expressed  here  should 
become  law  and  a  railway  company  without  any  legislation  has  its 
right  to  enjoin  the  going  into  effect  of  that  rate  and  proceed  by  the 
ordinary  process  of  injunction  in  the  methods  that  we  now  have  of 
administering  justice.  According  to  statements  which  you  have 
made  liere  it  takes  from  four  to  six  years  to  conclude  a  case  of  that 
kind. 

Mr.  Bacon.  I  think  it  does ;  yes,  sir. 

The  Chairman,  Heretofore,  and  it  will  be  the  same  hereafter  in 
all  human  probability  if  present  methods  are  determined  upon,  and 
that  at  the  end,  we  will  say  of  four  years,  an  act  of  the  Commission 
is  sustained.  Now  what  remedy  under  those  circumstances  will  the 
shipper  have  excej)t  it  be  by  an  individual  suit  against  the  railroad 
company  to  make  his  recoveries?     Will  he  have  any? 

Mr.  Bacon.  I  do  not  think  the  shipper  will  have  an}^  need 

The  Chair:man.  Will  he  not  have  under  the  provisions  of  the  bill 
you  referred  to? 

;Mr.  Bacon.  The  shipper,  in  the  first  place,  is  going  to  put  himself 
in  the  position  where  he  can  not  suffer  loss  on  either  side,  and  conscr 
quently  he  will  not  be  in  a  position  that  he  want-;  any  recovery  from 
anybody. 

The  Chairman.  Perhaps  that  may  be  so,  T  do  not  know  whether 
it  is  or  not;  but  there  is  a  class  of  shippers  that  does  not  have  that, 
they  ship  their  own  grain,  they  ship  their  own  cattle,  there  are 
scores  of  them,  hundreds  of  them. 

Mr.  Bacon.  In  the  case  of  cattle  that  is  the  case  to  a  considerable 
extent,  but  take  the  whole  traffic  of  the  country  and  it  is  not  the  case 
in  5  per  cent  of  the  tonnage  of  the  country. 

The  Chairman.  Probably  not. 

Mr.  Mann.  I  guess  they  vrould  always  find  some  one  who  would 
be  willing  to  ship  and  buy  and  not  lay  up  money  in  the  savings  bank. 

Mr.  BAct^N.  Yes;  if  their  capital  would  admit  of  it.  but.  as  I  say, 
the  capital  invested  in  this  business  of  buying  and  selling  the  prod- 
ucts of  the  country  is  usually  very  small,  and  the  difference  of  a 
few  cents  a  hundred  ])()unds  on  grain  or  cattle  or  anything  of  that 
kind  would  ruin  09  ])er  cent  of  the  men  in  the  business  in  the  course 
of  a  year;  they  are  absolutely  debarred  from  taking  any  risk  of  that 
kind  to  any  appreciable  extent. 

Mr.  Mann.  You  are  speaking  ])articularly  of  the  grain  trade? 

Mr.  Bacon.  No;  all  classes  of  farm  products. 

Mr.  Mann.  That  is  largely  grain  trade. 

Mr.  Bacon.  No;  that  is  only  one.  Cotton  is  larger  than  grain. 
Fruit  is  growing  to  be  an  innnense  article  of  production;  live  stock 
is  another.  I  could  name  you  ]^robably  a  dozen  articles  of  equal 
importance  with  grain  in  tin'  ti-;i(1i<'  of  the  country. 
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Mr.  ]\Iann.  Are  the  men  who  actiialh-  buy  these  articles  in  the 
country  usually  men  of  wealth  ? 

Mr.  Bacon.  No,  sir. 

Mr.  Mann.  Don't  thej'  generally  borrow  money  in  order  to  carry 
on  their  business? 

Mr.  Bacon.  To  a  large  extent.  Their  capital  is  small  and  they 
can  not  afford  to  take  any  risks.  A  man  doing  a  country  business  in 
grain  is  quite  an  exceptional  man  if  he  has  a  capital  of  over  $10,000. 

Mr.  Mann.  They  would  alwaj-s  find  some  one  to  take  the  risks? 

Mr.  Bacon.  No;  I  don't  think  so.  So  far  as  the  grain  business 
is  concerned,  with  which  I  am  most  familiar,  I  can  not  call  to  mind 
a  single  man  who  could  run  a  risk  for  a  year  of  one-eighth  of  a  cent 
per  bushel  on  the  grain  which  he  handles.  The  amount  handled  is 
enormous.  A  man  with  $10,000  capital  will  handle  a  million  bushels 
of  grain  a  year,  and  you  will  see  that  a  tenth  of  a  cent  a  bushel  on 
that  will  soon  absorb  a  large  capital. 

Mr.  Mann.  A  man  who  has  a  country  elevator  will  not  handle  that 
much. 

Mr.  Bacon.  A  man  with  a  capital  of  $10,000  will  handle  pretty 
near  that  much. 

The  Chairman.  We  have  two  more  gentlemen  here  who  want  to  be 
heard. 

Mr.  Bacon.  I  am  sorry  I  have  not  time  to  take  up  one  or  two  other 
points,  but  I  appreciate  very  much  the  time  that  has  been  given  me, 
and  thank  tlie  chairman  and  the  connnittee  for  their  attention. 

STATEMENT  OF  MR.  S.  H.  COWAN. 

Mr.  Cowan.  Mr.  Chairman  and  gentlemen.  T  do  not  wish  to  waste 
your  time,  but  I  want  to  say  two  or  three  more  words  in  respect  to 
some  matters  pertaining  to  the  bills  before  you. 

My  judgment,  after  some  years  experience  in  this  matter,  and,  I 
believe,  a  comprehensive  knowledge  of  the  statute  on  this  subject  and 
the  practice  and  decisions  of  the  courts,  that  it  would  not  be  necessary 
to  provide  for  a  special  court  at  this  time.  I  have  no  objection  to  the 
principle  of  a  special  court.  In  fact,  I  am  disposed  to  think  that  it 
IS  pi'obably  necessary,  as  I  have  expressed  myself  in  public  addresses, 
for  the  puri)ose  of  speeding  the  determination  of  the  inquiry  par- 
ticularly, and  for  the  purpose  of  furnishing  a  court  which  will  acquire 
special  knowledge  on  the  subject  by  reason  of  familiarizing  itself 
from  day  to  day  and  from  term  to  term  with  the  great  importance  of 
the  subject-matter  both  in  laAv  and  fact.  T  believe  the  court  is  prob- 
ably necessary.  I  doubt  the  expediency  of  undertaking  to  hamper 
the  passage  of  a  bill  giving  proper  powers  to  the  Commission  by 
including  in  it  provisions  respecting  the  establishment  of  a  court.  If 
it  is  tlie  desire  of  the  committee  to  pass  a  bill  which  will  authorize 
the  Commission  to  pass  upon  the  lawfulness  or  reasonableness  of  a 
rate  of  freight — I  say,  if  it  is  the  desire  of  the  committee  to  do  that,  it 
can  be  written  in  75  Avords,  as  an  amendment,  in  addition,  to  section 
15  of  the  act. 

Two  or  three  words  in  two  or  three  different  sections  ought  to  be 
stricken  out,  probably.  For  example,  that  section  which  establishes 
a  commission  of  Hxe.     If  this  committee  thinks  it  should  be  seven  it 
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is  easy  euoiigii  to  cliaiig-e  that  to  seven.  And  in  the  first  section  of  the 
net  I  call  3'our  attention  to  the  fact  that  certain  classes  of  interstate 
carriage  are  not  governed  by  the  interstate-commerce  law.  Only 
those  roads  which  are  nnder  a  common  control  for  their  shipments 
are  under  the  control  of  the  interstate-commerce  act  as  it  exists 
to-clay.  The  result  is  when  the  Texas  Pacific,  as  it  did,  canceled  its 
iive-stock  rates  in  shipments  intended  for  beyond  the  State,  neither 
the  commission  of  Texas  had  control  nor  the  Interstate  Commerce 
Commission.  AMiy?  Because  as  to  that  class  of  shipment  they  are 
not  within  the  arrangement  provided  for  in  the  first  section  of  this 
act,  which  makes  it  subject  to  the  act  to  regulate  commerce,  and,  being 
interstate  freight,  a  State  law  can  not  control  it.  I  will  not  take  time 
to  call  your  attention  to  decisions  where  that  has  been  decided,  but 
that  is  the  law.  AMien  a  short  line  carrying  lumber,  for  instance, 
from  the  South  to  points  north  of  the  Ohio  River  refuse  to  make,  as 
T  understand  has  been  the  case,  a  joint  freight  rate,  if  the  first  section 
were  changed  as  I  have  suggested  so  as  to  leaA^e  the  act  to  apply  to 
nil  interstate  carriers,  then  the  Connnission  could  determine  the  rate 
or  any  part  of  the  rate  for  interstate  carriage.  It  would  simplify 
the  act  very  much. 

Then,  by  adding  to  section  14  or  IT)  the  provision  that  the  Com- 
mission shall  be  empowered  to  fix  a  rate  of  freight  in  lieu  of  one 
found  to  be  in  ^'iolation  of  any  of  the  provisions  of  the  act.  or  any 
[r.wi  of  a  rate  or  diarge  for  that  })urpose.  you  will  have  given  that 
Connnission  the  power  Avhicli  is  necessary  now  to  ]:)Ut  an  already 
operating  machine  in  force  sufficient  to  do  the  work. 

Xow.  then,  as  to  the  remedy  of  the  Commission  and  the  railroads. 
The  act  pro\'ides  that  the  Commission  may  go  before  the  Supreme 
Court,  and  it  provides  a  means  by  which  it  can  enforce  its  orders. 
The  law  noM'  gives  a  s]~)eedy  remedy  to  enforce  the  Commission's 
orders  by  suit  in  court.  Xow,  as  to  the  remedy  of  the  railroads  in 
case  the  Commissioirs  orders  shall  be  unlawful.  If  the  orders  of  the 
Connnission  in  a  given  case  are  objectionable  to  the  railroads,  the  rail- 
roads in  the  first  place  take  the  risk  of  the  penalty  that  should  be  fixed 
by  this  addition  to  section  15  for  disobedience — say  $5,000  a  day  or  a 
less  amount  if  you  please.  If  the  railroad  feels  that  the  given  rate 
violates  its  right  of  property  in  requiring  public  service  fot  less  than 
a  reasonal)le  compensation,  it  has  its  right  under  the  present  s^'stem 
of  jurisprudence  in  this  country  to  go  before  any  circuit  court  of  the 
United  States  and  ajjply  for  an  injunction  to  restrain  that  act  of  the 
Commission;  nor  can  this  body,  in  my  opinion,  prevent  the  exercise 
of  that  constitutional  jurisdiction,  whether  it  provides  for  a  s])ecial 
court  or  not.     I  may  be  wrong  about  that,  but  that  is  my  judgment. 

Mr.  .VoAMSOK.  Do  you  think  that  it  would  be  right  to  leave  the 
effect  of  a  penalty  o])en  after  a  court  has  taken  jurisdiction? 

Mr.  CowAX.  Manifestly  when  a  court  enjoins  the  enforcement  of 
that  ord(H"  during  the  time  of  that  injunction  that  order  can  not  be 
enforced. 

Mr.  Adamsox.  Could  it  be  enforced  nfli'rwards? 

Mr.  CowAX.  Not  while  the  injunction  is  pending,  because  the 
injunction  protects  the  road  against  it.  You  will  find,  if  you  desire 
to  pass  this  legislation,  tluit  a  small  addition  to  section  15  of  the  act 
will  furnish  every  remedy  that  is  desired  and  that  it  will  leave  oi)en 
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every  right  to  protect  all  rights  of  property  and  leave  it  in  such  a 
situation  that  the  Commission  can  go  ahead  performing  its  duties  as 
it  has  heretofore  with  a  great  deal  more  speed  before  the  courts, 
because  we  have  got  an  act  now  that  will  speed  the  cases.  Take  the 
cattle  raisers'  case,  which  I  consider  the  most  important  that  has  ever 
been  brought  before  the  Commission,  certainly  it  is  the  most  impor- 
tant case  in  the  West.  We  have  used  all  sorts  of  diligence,  and  so  has 
the  Commission,  to  try  that  case.  It  has  been  impossible.  The  rail- 
roads have  been  "Johnny  on  the  spot,"  and  so  have  I.  We  have  pro- 
duced our  witnesses  and  tried  the  case  in  a  most  speedy  manner.  A 
brief  has  been  prepared  consisting  of  20,000  pages.  That  takes  a  good 
long  time  to  prepare.  I  said  I  would  undertake  to  prepare  it  in  a 
month.  Judge  Baxter,  representing  the  railroads,  said  he  would 
undertake  to  prepare  his  brief  in  a  month.  Xow,  as  soon  as  that  is 
done,  it  takes  some  time  to  hear  such  a  case.  It  must  be  lieard  fully 
and  argued.  But  we  undertake  to  say  that  it  can  be  submitted  and 
argued  by  the  1st  of  May.  That  is  just  as  quick  as  you  can  expect 
to  reacli  such  an  important  case  as  that. 

If  the  Commission  decides  that  case  in  our  favor  I  expect  to  have  a 
decision  of  the  Supreme  Court  by  next  Xovember.  I  expect  to  have 
it  submitted  to  the  Supreme  Court  at  the  October  term,  if  the  rail- 
roads refuse  to  obey  the  order,  and  get  a  decision  before  the  October 
term  adjourns.  Gentlemen,  it  is  the  lawyers  in  these  cases  that  have 
delayed  them, more  than  any  others,  and  the  record  will  show  it.  A 
great  many  of  the  cases  heretofore  have  been  delayed  in  the  courts. 
Xow,  I  say  the  remedj^  the  proceedings,  the  machinery,  everything, 
is  in  working  order  to  protect  everybody  by  giving  the  power  to  the 
Commission,  which  can  be  given  in  75  words;  and  if  this  committee 
will  appoint  its  best  lawyers,  or  two  of  its  best  lawyers  and  its  chair- 
man, and  ask  any  of  these  railroad  attorne3'S  who  are  desirous,  as 
thev  say  they  are,  of  securing  this  power  and  yet  having  a  reasonable 
protection,  to  appoint  one  of  their  best  attorneys  who  is  familiar 
Avith  this  matter,  the  shippers,  I  am  sure,  will  be  willing  to  risk  their 
side  in  my  hands,  and  we  can  go  to  the  Attorney-General  and  sa}': 
''  You  can  prepare  a  bill  in  a  hundred  Avords  that  will  give  the  pro- 
tection and  right  desired." 

Mr.  Ada:msox.  Do  you  not  think  these  associations  would  make 
better  speed  if  they  would  do  like  3'Our  cattle  association  has  done, 
employ  a  good  laAvyer? 

Mr.  CoAVAN.  We  haA^en't  got  the  money.  It  is  costing  us  $10,000 
or  $12,000  to  try  that  case. 

Mr.  Adamson.  A  great  man}^  of  them  haA^e  the  money. 

Mr.  CoAA-AX.  Xo;  a  business  organization  is  generally  the  poorest 
kind  of  an  organization  in  the  world,  and  if  anybody  suggests  that 
they  send  a  man  to  Congress  they  think  somebod}^  is  looking  for  a 
soft  job. 

Mr.  AnAMSOx.  Judging  from  AAhat  some  of  these  associations  rep- 
resent in  the  Avay  of  ]:)usiness  concerns  it  seems  to  me  that  they  ought 
to  be  able  to  raise  money  enough  to  employ  a  good  lawyer. 

Mr.  Bacox.  I  Avould  like  to  file  Avith  the  clerk  of  the  committee,  to 
be  made  a  part  of  the  record,  a  list  of  the  associations  now  associated 
in  the  moA'ement  to  secure  this  legislation.  I  have  not  the  list 
with  me. 

(Thereupon,  at  4.45  o'clock,  the  committee  adjourned.) 
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List  of  commercial,  mercantile,  maiiufacturing,  and  agriCHltiiral  organizations 
associated  in  the  movement  to  secure  legislation  giving  greater  effectiveness 
to  the  interstate  commerce  act. 

[By  conferring  authority  upon  the  Interstate  Commerce  Commission,  upon  full  hearing  of 
any  formal  complaint,  to  prescribe  reasonable  and  equitable  rates  to  be  substituted  by 
the  carrier  in  place  of  those  found  to  be  unreasonable  or  discriminative  ;  tlie  order  of 
the  Commission  in  such  case  to  become  operative  upon  due  notice  to  the  carrier  and  so 
continue  until  set  aside  by  the  court  of  last  resort,  unless  upon  review  in  the  circuit 
court  of  the  United  States  it  is  found  that  such  order  clearly  proceeds  upon  some  error 
of  law.] 

.  NATIONAL    AND    SECTIONAL   ORGANIZATIONS. 

American  Shippers'  Association 

American  Sbort-Horn  Breeders'  Association. 

Carriage  Builders'  National  Association. 

Cattle  growers'  Interstate  Executive  Committee. 

Central  Yellow  Pine  Association  (comprising  the  southern  States  of  the 
Mississippi  Valley). 

Coal  Shippers'  Association. 

Colorado  and  Wyoming  Lumber  Dealers'  Association. 

Eastern  W^ashington  and  Northern  Idaho  Lumber  Manufacturers'  Association. 

Grain  Dealers'  Union  of  Southwestern  Iowa  and  Northwestern  Missouri. 

Grain  Dealers'  National  Association. 

Hardwood  Manufacturers'  Association  of  the  United  States. 

Iowa-Nebraska  Wholesale  Grocers'  Association. 

Millers'  National  Association. 

Millers"  National  Federation. 

:\Iillinery  Jobbers'  Association. 

Mississippi  and  Louisiana  Lumber  Dealers'  Association. 

:\Iississippi  Valley  Lumbermen's  Association. 

National  Association  of  Manufacturers. 

National  Board  of  Trade. 

National  Dining  Table  Association. 

National  Wholesale  Druggists'  Association. 

National  Farmers'  Exchange. 

National  Grange,  Patrons  of  Husbandry. 

National  Hardware  Association. 

National  Retail  Hardware  Dealers'  Association. 

National  Hay  Association. 

National  League  of  Commission  Merchants. 

National  Live  Stock  Association.     . 

National  Live  Stock  Exchange. 

National  Lumber  :Manufacturers'  Association. 

National  Wholesale  Lumber  Dealers'  Association. 

National  Paint.  Oil  and  Varnish  Association. 

National  Wool  Growers'  Association. 

National  Retail  Grocers'  Association. 

New  England  Grain  Dealers'  Association. 

New  p]ngland  Granite  ivranufacturers'  Association. 

New  England  Shoe  and  Leather  .\ssociation. 

North  Carolina  Pine  Association  (comprising  North  and  South  Carolina  and 
Virginia). 

Xoi'tbwpsterii  M;iunfact urers'  Association. 

Nortiiwostorn  Lunilieniicn's  Association  (compi'ising  Minnesota,  Iowa.  North 
Dakota,  and  South  Dakota). 

Pacific  Coast  Hardware  and  iNIetal  Association. 

Pacific  Coast  Jobbers  and  Manufacturers'  Association. 

Pacific  Coast  Lumber  Manufacturers'  Association. 

Paint  Grinders'  Association  of  the  T'nited  States. 

Southeastern  Cotton  Buyers'  Association  (comprising  A]al)ania,  Georgia,  NortU 
and  South  C'arolina). 

Southcaslorn  ^fillers'  .Association. 

Soutlicni  Hardware  Jo])I)ers'  Associjition. 

S<iutlicrn  Luiiilici-  Mamifacturors'  Association. 

Southern  Snpjily  and  Machinery  Dealers'  Associatioii. 

Southwestern  Kansas  and  Gklahonia  Imi>lement  and  Hardware  Dealers'  As- 
sociation. 
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Soutlnvestorn  Lniiibeniieu's  Association  (comprising  Kansas,  Missouri,  and 
Olvlahonia). 

Southwestern  Mercantile  Association. 

Trans-Mississippi  Commercial  Congress. 

Travelers'  Protective  Association  of  America. 

Western  Association  of  Pine  Shippers  (comprising  Washington,  Oregon,  Idaho, 
and  Montana). 

Western  Fruit  Jobbers'  Association. 

Western  Retail  Implement  and  Vehicle  Dealers'  Association  (comprising 
Kansas,  Missouri.  Colorado,  Oklahoma,  and  Indian  Territory). 

Western  Retail  Lumbermen's  Association. 

Western  ^[erchants  and  Manufacturers'  Association. 

Western  Association  of  Shoe  Wholesalers. 

Winter  Wheat  Millers'  League. 

Wholesale  Saddlery  Association  of  the  United  States. 

STATE  AND  LOCAL  ORGANIZATIONS. 
ALABAM.\. 

Birmingham  P>oard  of  Trade. 
Birmingham  Commercial  Club. 
Huntsville  Chamlier  of  Commerce. 
Huntsville  Wholesale  C4rocers'  Association. 
Mobile  Commercial  Club. 

ARKANSA.S. 

Arkansas  State  Board  of  Trade. 

Fort  Smith  Traflic  Bureau. 

Gentry  Fruit  Growers'  Association. 

Judso'nia  Fruit  and  Vegetable  Growers'  Association. 

Little  Rock  Board  of  Trade. 

Little  Rock  Merchants"  Freight  Bureau. 

Texarkana  Commercial  Club. 

Texarkana  Freight  Bureau. 

Texarkana  Wholesale  Grocers'  Association. 

CALIFORNIA. 

Associated  Wholesale  Grocers  of  California. 

California  State  Board  of  Trade. 

California  State  Grange,  Patrons  of  Husbandi-y. 

Manufacturers  and  Producers'  Association  of  California. 

Southern  California  Fruit  Exchange. 

Southern  California  Retail  Hardware  and  Implement  Association. 

Claremnot  Citrus  Union. 

Highland  Orange  Growers'  Association. 

Humboldt  County  Chaml)er  of  Commerce,  Eureka. 

Indian  Hill  Citrus  Union,  North  Pomona. 

Associated  Jobbers  of  Los  Angeles. 

Los  Angeles  Board  of  Trade. 

Los  Angeles  Chamber  of  Connnerce. 

Los  Angeles  Merchants  and  Manufacturers'  Association. 

Oakland  Board  of  Trade. 

Oakland  Merchants'  Exchange. 

Pomona  Board  of  Trade. 

Pomona  Fruit  Growers'  Exchange. 

Porterville  Board  of  Trade. 

Sacramento  Board  of  Trade. 

Sacramento  Chamber  of  Commerce. 

San  Antonio  Fruit  Exchange,  Pomona. 

San  Bernardino  Board  of  Trade. 

San  Bernardino  County  Fruit  Exchange,  Colton. 

San  Diego  Chamber  of  Commerce. 

San  Francisco  Chamber  of  Commerce. 

San  Francisco  Merchants'  Association. 

San  Francisco  Merchants'  Credit  Association.  " 
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Santa  Barbara  ("ounty  Chamlter  of  Comiiierce.  Santa  Barbara. 
Santa  Barbara  Lemon  Growers'  Exchange. 
Tnlare  County  Citrus  Fruit  I'^.xchange.  Porterville. 
Wliittior  Citrus  rnion. 

COLORADO 

Colorado  and  Wyoming  Lumber  Dealers"  Association.  "     ■  j 

Colorado  State  Realty  Association. 

Colorado  City  Chamber  of  Commerce.  ' 

Colorado  Springs  Chamber  of  Commerce. 

Denver  Chamber  of  Commerce  and  Commercial  Club. 

Denver  Manufacturers'  and  Jobbers"  Transportntion  Association. 

Denver  Real  Estate  Exchange. 

Fort  Collins  Sheep  Feeders'  Association. 

Grand  Junction  Chamber  of  Commerce. 

Grand  Junction  Liberty  League. 

Gunnison  County  Stock  Growers'  Association.  Gunnison. 

Lincoln  County  Cattle  Growers'  Association.  Hugo. 

Lincoln  and  Elbert  County  Wool  Growers'  Association.  Hugo. 

Roaring  Fork  and  Eagle  River  Stock  Growers'  Association,  Carbondale. 

CONNECTICUT. 

Connecticut  State  Grange.  Patrons  of  Husbandry. 

Bridgeport  Business  Men's  Association. 

New  Haven  Chamber  of  Commerce. 

Waterbury  Business  ;Men"s  Association.  ^  , 

DISTRICT  or    COLUMBIA. 

Washington  Board  of  Trade. 

FLORIDA. 

Georgia  Interstate  Saw  Mill  Association  (comprising  Georgia  and  Florida). 

(f  hoik;  I  A. 

Georgia  Interstate  Saw  Mill  Association  (comprising  Georgia  and  Florida). 
North  Georgia  Fruit  Growers'  Association. 
Atlanta  Chamber  of  Commerce. 
Atlanta  Freight  Bureau. 
Savannah  Cotton  Exchange. 


Eastern  Washington  and  Northern  Idaho  Lumber  ^laiuifacturers"  Association. 

Idaho  Lumber  Dealers'  Association. 

Idaho  Sheep  and  Wool  Growers'  Association. 

IfjLINOlS. 

Illinois  (Jrain  Dealers'  Association. 

Illinois  Live  Stock  Breedei's"  Association. 

Illinois  Lumber  Dealers'  Association. 

Illinois  .Manufacturers'  Association. 

Illinois  Millers'  State  Association. 

Illinois  State  Grange,  Patrons  of  Husbandry. 

Southern  Illinois  Millers'  Association. 

Travelers'  Protective  Association  of  Illinois. 

Anna  Fruit  Growers'  Association. 

Belleville  Commercial  Club.  ^ 

Bloomington  Business  Men's  Association. 

Cairo  Board  of  Trade. 

Chicago  Branch,  National  League  of  Commission  ;\[er<'hants. 

Chicago  Board  of  Trade. 

Chicago  P.uildcrs  and  Traders  E\cli;iiige. 


396       PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW. 

Chicago  Commercial  Exchange. 

Chicago  Live  Stock  Exchange. 

Chicago  Merchants'  Association. 

Joliet  Business  Men's  Association. 

Quincy  Chamber  of  Commerce. 

Quinc3'  Freight  Bureau. 

Quincy  .Jobbers'  Association. 

Quincy  Retail  Merchants'  Association. 

Rockford  Business  Men's  Club. 

Rockford  Grocers'  Association. 

Rockford  Shippers'  and  Manufacturers'  Association. 

Springfield  Business  Men's  Association. 

INDIANA. 

Indiana  Grain  Dealers'  Association. 

Indiana  Hardwood  Lumbermen's  Association. 

Indiana  Millers'  Association. 

Indiana  Retail  Merchants'  Association. 

Indiana  Shippers'  Association. 

Indiana  State  Board  of  Commerce. 

Indiana  State  Grange.  Patrons  of  Husbandry. 

Indiana  Wool  Growers'  Association. 

Shippers'  Protective  League  of  Indiana. 

Travelers'  Protective  Association  of  Indiana. 

Evansville  Business  Association. 

Fort  Wayne  Commeix-ial  Club. 

Fort  Wayne  Retail  Merchants'  Association. 

Indianapolis  Branch.  National  League  of  Commission  Merchants. 

Indianapolis  Board  of  Trade. 

Indianapolis  Commercial  Club. 

Indianapolis  Fruit  and  Produce  Commission  Merchants'  Exchange. 

Indianapolis  Furniture  ^Manufacturers. 

Lafayette  Commercial  Club. 

Lafayette  Merchants'  Association. 

IOWA. 

Commercial  Association  of  Iowa. 
Corn  Belt  Meat  Producers'  Association  of  Iowa. 

Grain  Dealers'  L^nion  of  Southwestern  Iowa  and  Northwestern  Missouri. 
Iowa  Grain  Dealers'  Association. 
Iowa-Nebraska  Wholesale  Grocers'  Association. 
Iowa  State  Grange.  Patrons  of  Husbandry. 
Iowa  State  Manufacturers'  Association. 

South  Dakota,  Southwestern  Minnesota,  and  Northwestern  Iowa  Retail  Imple- 
ment Dealers'  Association. 

Burlington  Business  Men's  Club. 

Burlington  Commercial  Exchange. 

Cedar  Rapids  Commercial  Club. 

Chariton,  Noxall  Chib   (The  Business  Men's  Association). 

Davenport  Business  Men's  Association. 

Des  Moines  Commercial  Exchange. 

Dubuque  Shippers'  Association. 

Oskaloosa  Commercial  Club. 


Federation  of  Commercial  Interests  of  Kansas. 
Kansas  Grain  Dealers'  Association. 
Kansas  Millers'  Association. 
Kansas  State  Grange,  Patrons  of  Husbandry. 
Kansas  Improved  Stock  Breeders'  Association. 
Kansas  Wholesale  Grocers'  Association. 
Southern  Kansas  Millers'  Commercial  Club. 

Southwestern    Kansas    and    (Oklahoma    Implement    and    Hardware    Dealers' 
Association. 

Arkansas  Ciiy  Commercial  Club. 
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Emporia  Business  Men's  Association. 
Howai'd  Commercial  Club. 
Hutchinson  Commercial  Club. 
Lindsborg  Commercial  Club. 
Russell   Commerciiil   Club. 
Salina  Commercial  Club. 
Topeka  Commercial  Club. 
Wellington  Business  Men's  Club. 
Wichita  Board  of  Trade. 
Wichita  Chamber  of  Conuiierce. 
Wichita  Commercial  Club. 
Wichita  Traflic   Bureau. 

KENTUCKY. 

Travelers'  Protective  Association  of  Kentucky. 

Covington  Business  Men's  Club. 

Hartford  ('ommercial  Club. 

Louisville  Branch.  National  League  of  Commission  .Merchants. 

TiOuisville  Lumbennen's  Club. 

LOUISIANA. 

Mississip[)i  and  Ivouisiana  Lumber  Dealers'  Association. 

New  Orleans  Branch.  National  League  of  Commission  Merchants. 

New  Orleans  Board  of  Trade. 

New  Orleans  Live  Stock  Exchange. 

I'onchatoula  Farmers'  Association. 

MARYLAND. 

Baltimore  Branch,  National  League  of  Commission  2klerchauts. 

Baltimore  Chamber  of  Commerce. 

Baltimore  Lumber  Exchange. 

Baltimore  Travelers  and  Merchants'  Association. 

Baltimore  Tobacco  Board  of  Trade. 

MASSACHUSETTS. 

Massachusetts  State  Board  of  Trade. 

Massachusetts  State  Grange,  Patrons  of  Husbandry. 

Boston  Associated  Board  of  Trade  (representing  23  affiliated  organizations). 

Boston  Fruit  and  I'roduce  Exchange. 

Boston  Branch.  National  League  of  Commission  Merchants. 

Brockton  Board  of  Trade. 

Cambridge  Citizens'  Trade  Association. 

Fitchburg  Merchants'  Association. 

Haverhill  Board  of  'J'rade. 

liOwell   Builders'  Exchange. 

Lowell  Board  of  Trade. 

Mansfield  Board  of  Trade. 

Norwood  Business  Association  and  lioard  of  Trade. 

Somerville  Board  of  Trade. 

\\'orcester  Board  of  Trade. 

MICHIGAN. 

Michigan  Dairymen's  Association. 
Michigan  Grain  Dealers'  Association. 
Michigan  Hay  Association. 
Michigan  .Merino  Sheep  Breeders'  Association. 
Michigan  Retail  Lumber  Dealers'  Association. 
Michigan  State  Grange,  Patrons  of  Husbandry. 
Michigan   State  Millers'  Association. 
Southern  Michigan  Fruit  Association. 
.Vlliioii  Farmers'  Club. 

Detroit  ]'>rnnch,  National  League  of  Commission  ^lerchauts. 
Detroit  Merchants  and  Manufacturers'  Exchange.     (Merged  into  Detroit  Board 
of  Commerce.) 

Grand  Rapids  Board  of  Trade. 
Saginaw  Lumber  Dealex's'  Association. 
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MINNESOTA. 

Minnesota  Millers'  Club. 

Minnesota  r^lnniciiial  and  Commercial  League  (representing  over  flfty  com- 
munities). 

Minnesota  i{etail  (irocers  and  General  Merchants'  Association. 

Minnesota  lletail  Hardware  Association. 

iNIinnesota   Shippers  and  Iteceivers"  Association. 

South  Dakota  and  Southwest  Minnesota  Millers'  Club. 

South  Dakota,  Southwest  Minnesota,  and  Northwest  Iowa  Retail  Implement 
Dealers'  Association. 

Duluth  Board  of  Trade 

Duluth  Commercial  Club. 

Duluth  I'roduce  and  Fruit  Exchange. 

Duluth  Retail  Grocers"  Association. 

Duluth  Branch.  L.  S.  Retail  Meat  Dealers'  Association. 

Mankato  Board  of  Trade. 

Minneapolis  Branch,  National  League  of  Commission  Merchants. 

Minneapolis  Chamber  of  Commerce. 

Minneapolis  ^lillers'  Club. 

Red  River  iNIillers"  Club,  Moorhead.      (See  North  Dakota.) 

Rochester  Union,  American  Society  of  Equity. 

St.  Paul  Board  of  Trade. 

St.  Paul  Chamber  of  Conunerce. 

St.  Paul  Commercial  Club. 

St.  Paul  Produce  Exchange. 

South  St.  Paul  Live  Stock  Exchange. 

Winona  Board  of  Trade. 

MISSISSIPI'I. 

Mississippi  and  Louisiana  Lumber  Dealers'  Association. 
Aberdeen  (Trouj)  Commei-cial  Association.  West  Point. 
Laurel  Board  of  Trade. 
Natchez  Cotton  and  ^Merchants'  Exchange. 
Vicksburg  Cotton  Exchange. 

XIISSOUBI. 

Grain  Dealers'  Union  of  Southwest  Iowa  and  Northwest  Missouri. 

Missouri  Retail  Merchants'  Association. 

Missouri  Retail  Hardware  Association. 

Travelers'  Protective  Association  of  Missouri. 

Gashlaud  Fruit  Growers'  Association. 

Jefferson  City  Commercial  Club. 

Kansas  City  Board  of  Trade. 

Kansas  City  Hay  Dealers'  Association. 

Kansas  City  .Manufacturers  and  Merchants'  Association. 

Kansas  City  Millers'  Club. 

Pierce  City  Emit  Growers'  Association. 

St.  Jose]>h  Commercial  Club. 

St.  Louis  Builders'  Exchange. 

St.  Louis  Business  Men"s  Leagvie. 

St.  Louis  Cotton  Exchange. 

St.  Louis  Fruit  and  Produce  Exchange. 

St.  Louis  Lumber  Dealers'  Association. 

St.  Louis  Manufacturers'  Association. 

St.  Louis  Merchants'  Exchange. 

St.  Louis  Millers'  Club. 

St.  Louis  Stove  ^Manufacturers'  Association. 

MOXTAXA. 

Eastern  Montana  Wool  Growers"  Association. 
Montana  Stock  Growers"  Association. 
North  jNIontana  Wool  Growers'  Association. 
Great  Falls  Retail  Merchants'  Exchange. 
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NEHWASKA. 

Io\Vii-Nel)r;isk.".    WIkiIos.iIo  (Jrocci's'   Association. 

Millers'  CInb  of  XebniskM. 

Nebraska  Lunilx-r  Dealers'  Association. 

Nebraska  Retail  Mereliants'  Association. 

Nebraska  Stock  Growers'  Association. 

Sontb  Nel)raska  Millers"  Clni). 

Fremont  Commercial  Club. 

Lincoln  Commercial  Club. 

Lincoln  Retail  Grocers'  Association. 

Omaba  Brancli.  National  League  of  Commission  Morcbants. 

Omaba  (irain  lOxcbange. 

(3malia   I'rodnrc  Excbanifc. 

Soutb  Omaba  Live  Stock  Excbange. 

NKVV    HA  M  Psn  [  l{F.. 

New  Ilampsbire  State  Grange,  Patrons  of  Husbandry. 

NEW   .JEUSEY. 

New  .Terse.v  rjumhermen's  Protective  Association. 
New  .Jerse.v  State  (.Grange.  Patrons  of  Husbandry. 
.Jersey  City  Board  of  Trade. 
Newai-k  Board  of  Trade. 


Las  Vegas  Conmiercial  Club. 


NEW    ME.XH'O. 


XEW   YOKK. 


New  York  State  Fruit  Growers'  Association. 

New  York  State  Grange.  Patrons  of  Husbandry. 

New  York  State  Millers'  Association. 

New  York  State  Retail  Lumber  Dealers'  Association. 

Albany  C'bamber  of  Commerce. 

Auburn  Business  Men's  Association. 

Brooklyn,  United  Retail  Grocers'  Association. 

Buffalo,  Black  Rock  Manufacturers'  Association. 

Buffalo  Braucb.  National  League  of  Commission  Merchants. 

Buffalo  Chamber  of  Commerce. 

Buffalo  Lumber  Exchange. 

.Jamestown  Manufacturers'  Association. 

Lockport  Board  of  Trade. 

Middletown  Business  Men's  Association. 

New  York  Cotton  Exchange. 

New  Y'ork  l^ruit  and  Produce  Trade  Association. 

New  York  Jjumber  Trade  Association. 

New  Y^ork  Manufacturers'  Association. 

New  York  North  Side  Board  of  Trade. 

New  York  Stationers'  Ijoard  of  Trade. 

Rochester  Chamber  of  Commerce. 

ITtica  Chamber  of  Commerce. 

NOKTH   CAROLINA. 

North  Carolina  l^ine  Association   (comprising  North  and  South  Carolina  and 
Virginia). 
Charlotte  Shippers'  Association. 

East  Carolina  Truck  and  Fruit  Growers'  Association,  Wilmington. 
Wilmington  Chamber  of  Commerce. 
Wilmington  Merchants'  Association. 

NOKTII    DAKOTA. 

Red   River  Millers"   (Jlub    (comprising  North  Dakota  and  northwest  Minne- 
sota). 


400       PROPOSED    AMENDMENT    OF    INTERSTATE-COMMERCE    LAW. 


Miami  Valley  and  Western  Ohio  Grain  Dealers'  Association. 

Middle  Ohio  Grain  Dealers'  Association. 

Northwest  Ohio  Grain  Dealers'  Association. 

Northwest  Ohio  Millers  and  Grain  Dealers'  Association. 

Ohio  Shippers'  Association. 

Ohio  Grain  Dealers'  Association. 

Ohio  Millers'  State  Association. 

Ohio  State  Association,  Patrons  of  Indnstry. 

Ohio  State  Grange,  Patrons  of  Husbandry. 

Ohio  State  Hardware  Association. 

Western  Ohio  Grain  Dealers'  Association. 

Cincinnati  Chamber  of  Commerce. 

Cincinnati  Business  Men's  Club.  » 

Cincinnati  Lumbermen's  Club. 

Cincinnati  Manufacturers'  Club. 

Cincinnati  Receivers  and  Shippers'  Association. 

Cleveland  Chamber  of  Commerce. 

Cleveland  Retail  Coal  Dealers'  Association. 

Columbus  Board  of  Trade. 

Dayton  Commercial  Club. 

Massillon  Board  of  Trade. 

Newark  Board  of  Trade. 

Portsmouth  Board  of  Trade. 

Sandusky  Chamber  of  Commerce. 

Toledo  Builders"  Exchange. 

Toledo  Produce  Exchange. 

Youngstowu  Builders"  Exchange. 

OKLAHOMA. 

Oklahoma  Chamber  of  Commerce,  Oklahoma  City. 
Oklahoma  Live-Stock  Association. 
Oklahoma  Millers'  Association. 
Oklahoma  Traffic  Association. 

Southwest  Kansas  and  Oklahoma  Implement  and  Hardware  Dealers'  Asso- 
ciation. 

OREGON. 

Oregon  Live-Stock  Breeders'  Association. 

Portland  Board  of  Ti'ade. 

Portland  Chamber  of  Commerce. 

Portland  Manufacturers'  Association  of  the  Northwest. 

PENNSYLVANIA. 

Pennsylvania  Lumberman's  Association. 

Pennsylvania  Millers'  State  Association. 

Pennsylvania  State  Grange,  Patrons  of  Husbandry. 

Philadelphia  Board  of  Trade. 

Philadelphia  Bourse. 

Philadelphia  Commercial  Exchange. 

Philadelphia  Commercial  Museums. 

Philadelphia  Hardware  Merchants  and  Manufacturers'  Association. 

Philadelphia  Lumbermen's  Exchange. 

Philadelphia  Manufacturers'  Club. 

Philadelphia  Produce  Exchange. 

Philadelphia  Trades  League. 

Pittsburg  Chamber  of  Commerce. 

Pittsburg  Grain  and  Flour  Exchange. 

Pittsburg  Branch,  National  League  of  Commission  Merchants. 

Pittsburg  Wholesale  Lumber  Dealers'  Association. 

Reading  Board  of  Trade. 

Scranton  Board  of  Trade. 
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BHODE    ISLAND. 

Lumber  Dealers'  Association  of  Rhode  Island. 
Rliode  Island  State  Grange.  Patrons  of  Husbandry. 
Pawtucket  Merchants'  Association. 
Pawtucket,  Southern  Woodlawn  Improvement  Society. 

SODTH   CAROLINA. 

North  Carolina  Pine  Association   (comprising  North  and  South  Carolina  and 
Virginia). 
Anderson  Chamber  of  Commerce. 
Charleston  P)ureau  of  Freight  and  Transportation. 
Charleston  Cliamber  of  Conniierce. 
Charleston  Commercial  Club. 
Charleston  Cotton  Exchange. 
Columbia  Chamber  of  Commerce. 
Gaffney  Business  Men's  Club. 
Georgeto\An  Board  of  Trade. 

Piedmont  Wholesale  Grocers'  Association.  Anderson. 
Spartanburg  Chamber  of  Conjmerce. 

SOUTH    DAKOTA. 

South  Dakota  and  Southwestern  Minnesota  Millers'  Club. 

South  Dakota.  Southwestern  Minnesota,  and  Northwestern  Iowa  Retail  Imple- 
ment Dealers'  Association. 

Western  South  Dakota  Stock  Growers'  Association. 
Deadwood  Business  Club. 

TENXE.-^REE. 

Chattanooga  Retail  Grocers'  Association. 

Memphis  Builders'  Exchange. 

White  County  Live  Stock  Association,  Sparta. 

TEXAS. 

Texas  Cattle  Raisers'  Association. 

Texas  Cotton  Growers'  Association. 

Texas  Grain  Dealers'  Association. 

Texas  Live  Stock  Association. 

Texas  Lumberineji's  Association. 

Texas  Millers'  Association. 

Travelers'  Protective  Association  of  Texas. 

Dallas  Commercial  Club. 

Dallas  Freight  Bureau. 


Utah  Live  Stock  Association. 

Utah  Wool  Growers'  Association. 

Ogden,  Weber  Club  (The  Business  Men's  Association). 


Vermont  .lersey  Cattle  Club. 

Vermont  State  Grange.  Patrons  of  Husbandry. 

Vermont  Sugar  Makers'  Association. 

VIRGINIA. 

North  Carolina  Pine  Association  (comprising  North  and  South  Carolina  and 
Virginia). 
Danville  Commercial  Association. 
Danville  Tobacco  Association. 

Richmond  Branch,  National  League  of  Commission  Merchants. 
Richmond  Tobacco  Exchange. 
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'avashingtox. 

Eastern  Washington  and  Xoi-thcrn  Idaho  Luuiber  Manufacturers'  Association. 

Washington  State  Grange,  Patrons  of  Husbandry. 

Chewelah  Commercial  Club. 

Colville  Commercial  Club. 

Dayton  Commercial  Association. 

Franlvlin  County  Chamber  of  Commerce,  Pasco. 

Grays  Harbor  Commercial  Club,  Cosmopolis. 

Republic  Chamber  of  Commerce  and  Mines. 

Ritzville  Chamber  of  Commerce. 

Seattle  Manufacturers'  Association. 

Spokane  Chamber  of  Commerce. 

Spokane  Jobbers  and  Shippers'  Association. 

Spokane  Lumbermen's  Association. 

Tacoma  Chamber  of  Commerce  and  Board  of  Trade. 

Tacoma  Retail  Grocers'  Protective  Association. 

Walla  Walla  Commercial  Club. 

WEST    VIHGIMA. 

Charlestown  Board  of  Trade. 

WISCONSIN. 

Wisconsin  Cheese  Mtikers'  Associatioij.  •  "* 

Wisconsin  Grain  Dealers'  Association. 

Wisconsin  Retail  Hardware  Association. 

Wisconsin  Retail  Lumber  Dealers'  Association. 

Wisconsin  State  Grange.  Patrons  of  Husbandry. 

Wisconsin  State  Millers'  Association. 

La  Crosse  Board  of  Trade. 

La  Crosse  Manufacturers  and  .Tobbers'  TIniou. 

Marinette  General  Improvement  Association. 

Marinette  County  Good  Roads  Association. 

Milwaukee  Association  of  Steam  and  Hot  ^^'ater  Heating  Engineers. 

Milwaukee  Branch,  National  League  of  Commission  Merchants. 

Milwaukee  Builders  and  Traders'  Exchange. 

Milwaukee  Chamber  of  Commerce. 

Milwaukee  Merchants  and  Manufacturers'  .Association. 

Milwaukee  Millers'  Association. 

Milwaukee  Retail  Grocers'  Association. 

Muscoda  Dairy  Board,  Spring  Green. 

Peshtigo  Good  Roads  Association. 

Superior  Retail  Grocers'  I'rotective  Association. 


Colorado  and  Wyoming  Lumber  Dealers'  Association. 
Eastern  Wyoming  Wool  Growers'  Association. 
Saratoga  Board  of  Trade. 


The  legislatures  of  the  following  States  have  memorialized  Congress  within 
the  past  two  years  to  enact  legislation  of  similar  character,  viz :  Iowa,  Kansas, 
Louisiana,  Michigan,  Minnesota,  Missouri,  South  Dakota,  Wisconsin. 

National  and  sectional  organizations 62 

State  and  local  organizations,  representing  44  States  and  Territories 401 

Total ^..— 1^_ 463 

State  granges.  Patrons  of  Husbandry 17 

Aggregate 480 

The  State  and  local  organizations  enumerated  in  the  foregoing,  including  17 
State  granges  of  the  Patrons  of  Husbandry,  are  situated  as  follows : 
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Alabama 5 

Arkansas 9 

California 32 

Colorado 13 

Connecticut 4 

District  of  Columbia 1 

Georgia 5 

Idaho 2 

Illinois 27 

Indiana 20 

Iowa 13 

Kansas 20 

[Kentucky 5 

Louisiana 4 

Maryland 5 

Massachusetts 15 

Michigan 13 

Minnesota 21 

Mississippi 4 

Missouri 20 

Montana 4 

Nebraslia 12 

New  Hampshire 1 

New  Jersey 4 

New  Mexico 1 


New  York 22 

North  Carolina 4 

North  Dakota 1 

Ohio ^ . 27 

Oklahonia 4 

Oregon 4 

Pennsylvania IS 

Rhode  Island 4 

South  Carolina 10 

South  Dakota 4 

Tennessee- 3 

Texas 9 

Utah 3 

Vermont 3 

Virginia 4 

Washington 15 

West  Virginia 1 

Wisconsin 20 

Wyoming 2 

Total 418 

National    and    sectional    organiza- 
tions   62 


Aggregate- 


480 


Washington,  D.  C,  Juiiiiary  25,   190.5. 
Hon.  W.  P.  Hepburn, 

('lidirtnaii   (Uniniilttec  on   Interstate  and  Foreign  Commerce, 

House  of  Repre.sentatives, 'Washington,  D.  G. 
SiK :  In  support  of  the  oral  statement  which  I  made  before  your  conunittee 
this  afternoon,  to  the  etfect  that  the  net  earnings  of  many  of  the  railways 
of  the  country  have  produced  a  return  on  the  capital  stock  of  the  several 
companies  ranging  from  10  to  20  per  cent.  I  beg  leave  to  present  the  following 
detailed  statement  showing  the  percentage  on  the  capital  stock  of  the  railway 
companies  mentioned  produced  by  the  net  earnings  of  the  companies  mentioned 
after  paying  fixed  charges,  including  taxes  and  interest  on  outstanding 
bonds,  during  the  years  ending  June  30,  1902  and  1903,  as  reported  in  the 
Wall  Street  Journal,  a  daily  newspaper  published  in  the  city  of  New  York, 
devoted  especially  to  financial  interests.  I  also  include  several  companies 
whose  net  earnings  have  produced  a  return  of  between  7  and  10  per  cent 
on  their  capital  stock  during  the  years  mentioned.  In  cases  where  blanks 
occur,  the  return  is  not  given  in  the  joiu-nal  mentioned. 


Atchison,  Topeka  and  Santa  Fe 

Atlantic  Coast  Line 

Baltimore  and  Ohio 

Buffalo.  Rochester  and  Pittsburg 

Central  of  New  Jersey .-. 

Chicago  and  Eastern  Illinois 

Chicago  and  Xni'tliwcstfrn _ 

Chicago.  In  (liana  pi  iHs  and  Louisville 

Chicago.  MihvaukiM-  and  St.  Paul 

Chicago.  Kock  Island  and  Pacific 

Chii'ugu.  St.  Haul.  Minneapolis  and  Omaha  .. 

Hocking  Valley 

Illinois  Ccntrul. ._ 

Leliigli  Valley 

Louisville  and  Nashville 

Minneapolis  and  St.  Louis 

Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  . 

Missouri  Pacific. - 

Mobil.-  and  Ohio 

New  York.  New  Haven  and  Hartford 

Norfolk  and  Western 

Pacific  <  "oast 

■  Pennsylvania  Railroad 

Philadelpliia  and  Erie 

Union  Pacific 


1902. 


Pre- 
ferred. 


10.52 


6 

14.6 
4 
9.19 


Com- 
mon. 


Per  cent. 
9.66 
9.4 


10.52 


1903. 


Pre- 
ferred. 


Per  cent. 


4 
12.4 


14.4 
14.6 
6.58 
9.19 
12 


6.56 


6.56 

i2.m 


14.6 
4 
9.9 


Com- 


16.49 


8.27 
7.83 
8.45 


8.71 
6..% 


12.3 
4.20 


Percent. 

8 

r.93 

10. 2H 
12.4 

7.7f< 
23. 5 
14. 6_ 

9'  9 
S.  2 
9.  49 

11.29 
4.9 

i<i.a-> 

5. :{ 

10 
14 
8.:i4 


9,2 

T.f>7 
10.411 
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The  dividends  declared  by  the  several  eniiipanies  mentioned  have  in  most  cases 
been  less  than,  and  in  some  cases  very  much  less  than,  the  percentage  earned  as 
shown  in  the  above  figures,  the  surplus  having  been  applied  in  some  cases  to 
betterments  and  permanent  improvements,  and  in  other  cases  to  an  accumulated 
surplus  fund.  The  aggregate  amount  of  such  surplus  fund  accumulated  by  all 
the  railways  of  the  United  States  during  the  four  years  ending  June  30,  1903, 
as  shown  in  the  annual  reports  on  railway  statistics  of  the  Interstate  Commerce 
Commission,  amounts  to  $358,440,000.  The  amount  reported  as  having  been  ex- 
pended for  permanent  improvements  during  that  period  (when  not  included  in 
operating  expenses)  was  $92,500,000.  This  amount  added  to  the  accumulated 
surplus  makes  an  aggregate  of  $450,940,000  derived  from  the  net  earnings  of  the 
railways  of  the  country,  in  addition  to  the  dividends  declared  and  paid  to  stock- 
holders. 

Respectfully  submitted. 

E.  P.  Bacon. 


STATEMENT  OF  H.  B.  MARTIN,  OF  NEW  YORK,  NATIONAL  SECRE- 
TARY OF  THE  AMERICAN  ANTI-TRUST  LEAGUE. 

Mr.  Chairman  and  Gentlemen  of  the  Committee:  In  view  of  the  short 
tijue  at  the  disposal  of  the  committee  I  respectfully  ask  permission  to  file  a 
brief  statement  un  behalf  of  the  American  Anti-Trust  League  and  numerous 
commercial  and  agricultural  organizations,  including  shippers,  consumers,  and 
producers  from  many  States,  who  have  presented  petitions  to  Congress  urging 
the  enactment  of  H.  K.  13778,  the  bill  amending  the  interstate-commerce  law, 
introduced  by  Representative  Hearst,  of  New  York. 

The  organizations  and  citizens  who  indorse  the  Hearst  bill  and  urge  its  pas- 
sage do  so  for  the  following  reasons  among  others : 

First.  Because  the  bill  empowers  the  Commission  to  fix  freight  rates  when 
existing  rates  have  been  found  by  it  to  be  unreasonable  or  discriminating. 

Second.  It  prohibits  change  of  rates  without  thirty  days'  notice  to  the 
Commission. 

Third.  Makes  all  its  orders  effective  within  thirty  days  after  service  and  re- 
quires the  Commission  to  decide  every  case  Avithin  sixty  days  after  it  is  closed. 

Fourth.  Unlike  all  other  bills,  it  makes  the  execution  of  the  law  effective  and 
expeditious  by  creating  an  interstate-commerce  court,  with  exclusive  jurisdiction 
to  review  all  orders  of  the  Commission  and  power  to  enforce  them  by  contempt 
proceedings. 

Fifth.  This  does  away  with  double  trials,  and  limits  stays  to  cases  found  on 
hearings  to  be  clearly  unjust. 

Sixth.  No  appeal  lies  to  the  Supreme  Court  unless  either  the  commerce  court 
or  the  Supreme  Court  certifies  that  a  constitutional  question  is  involved  which 
ought  to  be  reviewed,  in  which  cases,  liowever,  no  stay  can  be  granted. 

Seventh.  It  empowers  the  Commission  to  fix  classification  of  freights  that  will 
be  just  and  fair  to  all  persons. 

The  opposition  to  this  legislation  regulating  rates,  as  formulated  by  the  rail- 
road owners  and  their  representatives,  has  substantially  resolved  itself  to  this: 

They  claim — 

First.  That  Congress  has  no  right  to  delegate  to  the  Interstate  Commerce 
Commission  the  power  to  fix  rates. 

Second.  That  Congress  has  no  right  to  delegate  to  the  courts  the  power  to  fix 
rates. 

Third.  That  Congress  itself  can  not  fix  railroad  rates. 

Fourth.  Their  logical  conclusion  and  consistent  contention  is  that  the  rail- 
road managers  alone  have  the  right  to  fix  rates,  and  thereby  to  fix  the  value  of 
all  the  billions  of  dollars  worth  of  movahle  property  owned  by  the  80,000,000 
people  of  the  LTnited  States,  w^ho  would  thus  be  helpless  in  the  hands  of  the  few 
who  own  the  highways. 

Are  the  Interstate  Commerce  Committees  of  the  House  and  Senate  willing 
to  accept  this  conclusion? 

Is  Congress  itself  willing  to  accept  it? 

Are  the  sovereign  people  of  the  United  States  willing  to  accept  it? 

The  self-evident  answer  to  these  questions  and  to  the  untenable  claims  of  the 
railroad  managers  is  most  emphatically  "  No." 

The  present  system  of  private  management  of  those  great  public  highways," 
the  interstate  railroads,  has  been  tried  in  the  balance  and  found  wanting.     The 
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abuses  which  have  atteiuled  the  system  from  the  hescininng  to  the  present  have 
become  so  aggravated  that  they  are  now  intolerable,  and  the  people  are  deter- 
mined that  a  change  uuist  be  made. 

The  power  to  fix  the  rates  of  transixn-tation  for  the  property  and  persons  of 
80.000,000  of  people  is  too  great  a  jiower  to  be  safely  trusted  in  the  hands  of 
any  small  clique  of  private  individuals.  This  much  is  certain  iind  settled  in 
the'  mind  of  most  intelligent  American  citzpns  outside  the  ranks  of  those  who 
serve  or  share  the  railroad  nionoiioly. 

Every  man's  property,  every  man's  labor,  every  m.-in's  livelihood,  every  man's 
hope  of  the  future  is  at  the  mercy  of  the  men  who.  with  an  eye  solely  to  the 
increase  of  their  own  wealth  and  power,  now  control  the  public  highways  in 
derogation  of  public  rights  and  in  defiance  of  public  law.  This  is  a  condition 
that  can  not  and  will  not  long  Ite  endured  b.%'  the  people. 

There  is  a  remedy  for  these  evils  arising  from  the  private  monopoly  of  the 
public  highways.  It  is  the  high  privilege,  prerogative,  and  duty  of  this  Congress 
of  the  T'nited  States  to  find  and  apply  that  remedy  before  the  disease  becomes 
too  deep  rooted  to  be  removed. 

It  is  also  the  privilege  and  duty  of  the  citizens  to  suggest  and  to  petition  to 
Congress  for  the  adoption  of  the  reforms  needed  to  cure  the  evils  complained  of. 

To  this  end  we  have  here  presented  to  this  committee  and  to  Congress 
numerous  petitions  signed  by  jnnny  citizens,  both  shippers  and  consumers,  from 
all  parts  of  the  United  States  in  favor  of  the  enactment  into  law  of  bill  H.  R. 
1P.77S,  known  as  the  "  Hearst  bill." 

The  objections  against  this  line  of  legislation  provided  for  in  H.  R.  13778, 
which  are  presented  by  the  railroad  men  and  their  friends,  are  as  I  have  before 
stated: 

First.  Because  they  claim  it  is  unconstitutional  for  Congress  to  delegate  its 
legislative  power  to  fix  rates  to  the  Interstate  Commerce  Commission,  a  body 
appointed  l)y  the  I'resident.  and  thereby  conferring  the  legislative  power  on  the 
executive  branch  of  the  Federal  Government  and  is  iinconstitutional.  This  is 
sufficiently  answered  by  the  decisions  of  the  United  States  Supreme  Court  to 
the  effect  that  the  Commission  is  a  legislative  body  and  that  Congress  can  dele- 
gate the  rate-making  power  to  it. 

Second.  Because  they  claim  that  the  courts,  by  virtue  of  the  provision  allow- 
ing appeals  from  the  orders  of  the  Commission,  would  be  in  fact  allowed  to  fix 
the  rate,  and  that  would  be  delegating  a  legislative  power  to  the  judicial 
branch  of  the  Government  and,  thereby  disturbing  the  halarice  of  powers  be- 
tween the  legislative  and  judicial  branches. 

The  sufticient  answer  to  this  is  that  all  legislative  acts  are  subject  to  judicial 
review  as  to  their  constitutionality ;  but  that  does  not  necessarily  mean  that 
Congress  thereby  delegates  to  the  courts  any  part  of  its  proper  legislative 
power. 

Third.  They  claim  that  Congress  itself,  although  empowered  to  make  rates, 
can  not  do  so.  because  it  is  too  complex  a  subject  to  be  dealt  with  properly  by 
so  large  a  body  of  men,  inexperienced  in  railroad  affairs. 

.V  sufficient  answer  to  this  is  the  fact  that  a  Congress  competent  to  enact  so 
comi)licated  a  thing  as  a  customs-tariff  schedule  is  certainly  qualified  to  enact  a 
railroad  freight  and  passenger  schedule. 

This  argument  and  the  fourth  argument  of  the  railroad  managers,  viz.  that 
they  alone  are  competent  to  fix  just  and  reasonable  freight  and  passenger  rates, 
is  akin  to  the  old  argument  of  the  friends  of  monarchy  and  nobility,  viz,  that 
onlj^  the  wealthy  and  well  born  are  couiiietent  to  govern.  That  all  question  of 
Government  were,  as  the  railroad  managers  now  claim  the  rate  question  is.  too 
deep  and  too  complicated  to  be  dealt  with  by  the  conunon  iieople  and  their 
representatives  in  Congress.  The  claims  of  the  monarchist  proved  to  be  utterly. 
absurd;  and  the  common  sense  of  the  ]ieople  to-day  emphatically  repudiates 
the  equally  absurd  claim  to  superior  wisdom  and  virtue  on  the  part  of  the  rail- 
road managers. 

The  fixing  of  just  aud  reasonable  rates  is  not  so  ciinipli'x  a  matter  as  they 
would  have  us  believe.  It  is  the  making  of  unjust  discriniiuaiitoii  and  extor- 
tionate rates  that  is  the  comjilex  and  complicated  things. 

'•  It  is  the  tangled  web  they  weave 
"  When  first  they  practice  to  deceive  " 

that  makes  the  rate-making  business  look  so  complicated. 
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Ample  evidence  has  been  fiiriiislied  to  this  counnittee  and  to  Congress  and  to 
the  United  States  Indnstrial  Conunission  and  the  Interstate  Commerce  Com- 
mission of  the  enormous  and  dangeroiis  abuses  of  the  power  to  fix  rates  and 
control  the  rail  highways  when  that  power  is  exercised  by  the  private  indi- 
viduals now  owning  and  managing  the  roads. 

That  Government  regulation  of  railroads  must  come  is  now  admitted  even 
by  some  of  the  re])resentatives  of  the  railway  companies  themselves  who  have 
appeared  before  thl><  conunittee. 

But  they  claim  that  by  enforcing  the  existing  interstate-commerce  law  all  the 
evils  of  importance  would  be  wiped  out.  From  this  opinion  we  emphatically 
dissent. 

The  abuses  carried  on  through  the  manipulation  of  freight  classifications 
would  not  be  abolished  by  enforcing  the  existing  interstate-commerce  law. 

The  unfair  advantage  which  the  railroads  have  over  the  shipper  and  cou- 
siuner  throu.gh  the  almost  intermediate  delays  by  long-drawn  out  trials  and 
appeals  under  tlie  iireseut  s\  stem  would  not  l)e  abolished  by  the  enforcement  of 
the  ])resent  law. 

The  private-car  abuse  is  not  reached  through  the  ])resent  law. 

A  huiid)-ed  dilYerent  forms  of  outrageous  secret  disrrunination  and  rebates 
are  not  reached  Ity  the  existing  law. 

And  above  all,  the  giant  evil  of  unjust,  unfair,  unreasonable,  and  extortionate 
rates  can  not  be  aboUshed  by  the  enforcement  of  existing  interstate-commerce 
law.  The  remedy  for  all  these  evils  is  more  comprehensively  and  effectively 
provided  in  the  Hearst  bill  than  in  any  other  bill  now  before  Congress. 

There  has  been  much  testimony  and  argument  presented  before  this  conmiit- 
tee  in  behalf  of  the  shippers  and  in  behalf  of  the  railroad  companies :  but  there 
is  another  party  besides  these  two.  who  is  most  vitally  interested  in  Govern- 
ment regulation  and  control  of  railroads  to  the  end  that  the  admitted  abuses  and 
extortion  I  have  enumerated  should  be  put  a  stop  to,  and  that  party  is  the  great 
body  of  80,000.0(10  producers  and  consumers,  on  whom  the  whole  burden  of  rail- 
road freight  and  passenger  charges  finally  falls. 

It  is  in  behalf  of  the  80,000,000  of  unjustly  overburdened  consumers  that  I 
speak  to-day. 

That  the  burden  so  unjustly  imposed  on  them  by  the  railroads  is  very  griev- 
ous is  clear  to  everyone  when  we  consider  that  the  tax  in  the  form  of  railroad 
rates  levied  each  year  now  amounts  to  about  nineteen  hundred  millions  of  dol- 
lars. Approximately  one-half  of  this,  or  nearly  ten  hundred  millions,  is  clear 
profit  to  the  railroad  owners,  and  over  five  hundred  millions  of  that  profit  is  an 
excessive  and  extortionate  charge.  * 

This  is  an  injustice  so  great  as  to  be  intolerable.  Congress  can  and  should 
put  a  stop  to  it. 

When  the  private  owners  and  managers  of  the  railroads  proceed  to  such 
lengths  as  this,  in  usurping  the  power  to  tax  the  citizens,  it  becomes  the  impera- 
tive duty  of  Congress  to  enact  a  law  that  will  relieve  the  people  of  this  enor- 
mous and  unjust  burden. 

Not  only  do  The  railroads  themselves  levy  this  monopoly  extortion  of  five 
hundred  millions  a  year,  but  by  the  favoritism  which  they  show  to  certain 
individuals  and  corporations  they  have  built  u]i  lunnerous  monopolistic  trusts, 
who,  as  soon  as  they  have  secui-ed  control  of  the  markets,  proceed  to  levy 
another  monopoly  tax  on  the  consumers  almost  as  burdensome  and  more 
oppressive  and  ruinous  than  e\'en  the  exactions  of  the  railroads. 

Fortunately  for  the  nation.  President  Roosevelt,  by  the  statements  in  his 
last  message,  shows  that  the  peoi)!e  have  reason  to  hope  that  the  executive 
branch  of  the  Government  is  ready  to  actively  cooperate  with  Congress  in 
remedying  these  evils  by  the  ena'-tment  of  the  new  laws  so  greatly  needed  to 
control  tiie  railways  and  correct  tlieir  almses. 

There  have  been  many  examples  furnished  your  committee  by  many  wit- 
nesses of  cases  of  unjust  and  unreasonable  rates. 

A  typical  ease  affecting  directly  the  people  of  the  National  Capital  and 
making  the  United  States  Government  itself  a  victim  is  the  rate  on  soft  coal 
from  points  in  West  Virginia.  I  am  informed  that  the  rate  from  McDowell 
County  points  to  Shenandoah  .Junction,  about  200  miles,  is  .$1.60  per  ton ;  from 
Shenandoah  Junction  to  Washington,  60  miles,  is  also  $1.60  per  ton,  over  300 
per  cent  higher.  This  is  effective  in.  keeping  out  competing  coal  that  would, 
if  the  rate  were  fair,  greatly  reduce  the  cost  of  coal  to  all  the  consumers  in 
Washington,  including  the  Government  itself. 
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To  allow,  as  we  have  done,  a  few  pi-ivate  iiidividnals  to  secure  al)solute  con- 
trol of  the  main  highways  of  the  nation  is  to  create  an  autocracy  within  the 
Republic  which  has  already  become  more  jKiwin-ful  tlian  the  Republic  itself. 
Indeed,  it  is  the  coiumon  iinderstanding  in  Washington  to-djiy  that  the  railroads 
will  allow  no  bill  to  pass  which  does  not  suit  tlieni.  A  prominent  Government 
official,  testifying;  before  the  Senate  committee'  a  sliort  time  ago,  said.  "  Yon  can 
not  pass  any  l)ill  regulating  the  raili-oads  without  the  r.ailroads'  consent,  and 
they  will  not  consent." 

The  result  of  private  control  of  railroads  is  connnercial  despotism.  They  defy 
the  Government,  disobey  the  laws,  and  enforce  their  own  decrees  with  ruthless 
disregard  of  the  rights  of  both  shippers  and  consumers. 

Railroad  tariffs  are  both  legally  and  essentially  a  tax  levied  on  the  whole 
people.  In  1903  that  tax  levied  on  the  nation  by  this  handful  of  private  indi- 
viduals amounted  to  eighteen  hundred  and  ninety  million  dollars — three  times 
the  amount  of  all  the  taxes  levied  by  the  Government  of  the  United  States. 

In  the  language  of  ex-Governor  Larrabee,  of  Iowa : 

"  Other  tax  laws  of  the  United  States  are  not  changed,  even  in  the  slightest 
degree,  without  months  of  discussion  by  Congress,  and  after  thorough  investi- 
gation of  all  ijiterests  likely  to  bo  affected  by  the  change ;  but  this  great  trans- 
portation tax  can  be  increased  by  this  handful  of  njen  between  two  days,  and  is 
often  so  done  without  any  consultation  with  those  who  are  compelled  to  pay  it, 
or  any  consideration  for  their  interests. 

"  Nowhere  else  in  the  civilized  world  are  a  few  irresponsible  persons  permitted 
to  carry  on  a  large  public  business  like  this,  or  vested  with  such  tremendous 
powers  of  taxation  without  severe  restrictions  being  placed  upon  them." 

H.  B.  Martin, 
1229  Peiinsylraiiid  Ai:Piiiie  NW.,  Was]iiii(/t<nK  7).  C. 


STATEMENT  BY  JOSEPH  NIMMO,  JR. ,   STATISTICIAN  AND 

ECONOMIST. 

January  19,  1905. 

Ml-.  r'HAinMAX  :  :\Ir.  G.  Waldo  Smith,  of  the  New  York  Board  of  Trade  and 
Trans])ortation,wIio  appeared  liefore  this  committee  on  Tuesday  the  ITtb  instant, 
presented  a  petition  from  that  board,  in  which  was  I'ecommeuded  "  a  joint  spe- 
cial commission  of  Congress  on  interstate  conuuerce  to  thoroughly  investigate 
all  problems  involved,  and  to  report  their  conclusions  and  reconmiendations  by 
bill  at  the  opening  of  the  next  Congress." 

This  is  a  subject  in  which  I  am  deeply  interested.  I  have  for  years  ui'ged  the 
importance  of  such  a  Congressional  investigation  upon  the  trade  bodies  of  the 
country  and  i^i  the  public  press.  Perhaps  the  most  explicit  of  these  recom- 
mendations is  The  one  made  in  the  Railway  Age  (jf  January  31,  1902,  from  which 
I  quote  the  following : 

•'  It  is  somewhat  astonishing  that  there  has  lieen  but  one  such  investigation  as 
that  here  recommended  since  the  advent  of  railroad  transijortation  in  this  coun- 
try, namely,  the  investigation  of  1S8G.  Since  that  time  important  changes  have 
taken  place  in  economic  and  commercial  coiiditions  of  controlling  force. 

"We  may  ])rofit  very  much  in  regai'd  to' this  important  subject  from  the  ex- 
ami)le  of  Great  P.rit:tin.  The  British  I'arliament  began  the  investigation  of  the 
peculiar  commercial,  economic,  and  political  aspects  of  tramways  in  the  year 
ISO! — more  than  one  hundred  years  Mgo.  Since  the  advent  of  stc;im  railro.-ids. 
about  the  year  1830.  there  have  lieeii  m.-uiy  pai-liauicnlary  invent igjitions  in 
Great  Britain  concerning  the  relations  of  the  railroads  to  the  public  interests. 
The  most  notable  of  these  were  the  investigations  of  1840,  1844.  184(!,  18."»2.  1805, 
1872,  1881,  1888.  and  1803-94.  The  i)rinted  i-ei.ort  of  the  Commission  of  1872  is 
a  quarto  vohmie  of  1.189  jiages.  nearly  as  large  as  a  Webster's  Dictionary.  The 
report  of  189.3-94  is  also  a  quarto  volume  of  nearly  700  pages.  In  these  various 
reports  all  the  more  im])ort;int  commercial,  economic,  and  political  conditions 
governing  the  raiIi-o;id  trans) )ort:ition  question  in  Great  Britain  have  been  inves- 
tigated and  re]>orted  u])on.  Theories  and  notions  al)Out  I'ailroad  management 
and  regulations  have  also  been  considered  and  rejMirled  upon — some  of  them 
quite  as  visionary  and  as  absurd  as  certain  of  those  which  now  command  public 
attention  in  this  country.  As  the  result  of  these  elaborate?  parliamentary  inqui- 
ries, abuses  of  various  sorts  have  been  abated,  mistaken  ideas  in  regard  to  the 
management   and    rc^ubitioii   of   t!ie   I'.-iili'o.-nJs  of  (Jrcnt    I'.i'K.iin    b.-ixc   Iteen   cor- 
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rected,  sensible  remedial  expedients  have  iieen  adopted,  many  questions  at  issue 
have  been  amicably  settled,  and  public  discontent  has  been  allayed.  Thus, 
British  statesmen,  following  the  historic  example  of  their  illustrious  predeces- 
sors, have  from  time  to  time,  in  the  language  of  Mr.  Gladstone, '  submitted  them- 
selves to  the  lessons  of  experience  and  to  the  lessons  of  the  hour.' 

"  How  different  has  been  the  course  pursued  toward  the  railroads  of  this 
country  by  our  National  Government.  With  an  area  (exclusive  of  Alaska  and 
our  insular  possessions)  twenty-five  times  that  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  with  a  railroad  mileage  of  over  200,000  miles  as  against 
22,000  miles  in  Great  Britain,  as  before  stated,  we  haA-e  had  only  one  Congres- 
sional investigation  of  the  railroad  question,  namely,  the  Senate  inquiry  of  1886, 
which  resulted  in  the  interstate-commerce  act  of  February  4,  1887.o  That 
investigation  related  to  the  cure  of  certain  causes-  of  complaint.  What  is  now 
needed  is  an  inquiiy  relating  to  the  organization  of  our  vast  American  railroad 
system,  its  relationships  to  the  social,  commercial,  and  industrial  interests  of  the 
country,  the  benefits  which  it  has  conferred,  the  evils  which  have  incidentally 
arisen  in  the  course  of  its  development,  and  the  proper  course  to  be  pursued  in 
the  attempt  to  cure  those  evils.  This  appears  to  be  the  supreme  duty  of  the 
hour.  It  is  a  duty  which  can  not  be  evaded  if  legislation  in  i-egard  to  the  most 
important  material  interests  of  this  country  is  to  be  based  upon  the  certain 
lessons  of  experience,  and  not  upon  the  uncertain  leadings  of  public  clamor. 

"  If  the  eminently  wise  and  wholesome  example  of  Great  Britain  is  to  be 
followed  the  proposed  inquiry  will  involve  many  hundred  and  even  thousands 
of  inquiries.  Without  any  attempt  to  formulate  a  definite  scheme  of  investiga- 
tion, I  submit,  offhand,  some  of  the  topical  features  of  such  a  Congressional 
investigation." 

[Here  follow  thirty-six  specific  inquiries  relating  to  the  economy  of  transporta- 
tion by  rail  and  the  relations  of  the  railroads  to  the  general  public  interests,  but 
which  need  revision  in  order  to  meet  changed  conditions. — N.] 

In  view  of  the  fact  that  the  commercial,  economic,  and  constitutional  aspects 
of  such  Congressional  inquiry  as  that  here  recommended  have  been  pretty  thor- 
oughly discussed  at  the  present  hearings,  I  shall  invite  your  attention  only  to 
certain  inquiries  bearing  upon  fundamental  principles  of  our  form  of  Govern- 
ment, which  inquiries,  in  my  judgment,  relate  to  the  most  important  aspect  of 
the  whole  question  at  issue.  The  nature  and  scope  of  these  inquiries  are  indi- 
cated as  follows : 

In  order  to  avoid  the  slightest  misrepresentation  as  to  the  attitude  assumed 
by  the  Interstate  Commerce  Commission,  I  quote  the  following  from  page  10  of 
its  seventh  annual  report,  dated  December  1.  IS! '3: 

"  To  give  each  community  the  rightful  benefit  of  location,  to  keep  different 
commodities  on  an  equal  footing,  .so  that  each  shall  circulate  freely  and  in  nat- 
ural volume,  and  to  prescribe  schedule  rates  which  shall  be  reasonably  just  to 
both  shipper  and  carrier  is  a  task  of  vast  magnitude  and  impd^tance.  In  the 
performance  of  that  task  lies  the  great  and  permanent  work  of  public  regula- 
tion." 

The  Utopian  idea  of  placing  the  conduct  of  the  commercial  and  transportation 
interests  of  this  country  under  the  supervision  and  control  of  an  administrative 
bureau  of  the  National  Government  constitutes  a  striking  illustration  of  what 
is  commonly  meant  by  "  bureaucratic  gOA'ernment." 

During  tlie  last  two  thousand  years  there  has  been  going  <ui  among  the  fore- 
most nations  of  the  globe  a  struggle  between  the  advocates  of  dispensing  justice 
in  the  conduct  of  the  interaction  of  commercial  and  industrial  forces  through  the 
exercise  of  the  judicial  power  and  through  the  exercise  of  autocratic  adminis- 
trative authority,  the  latter  function  l^eing  usually  performed  by  a  bureau 
clothed  with  executive  avithority  oi-  with  delegated  legislative  authority.  This 
latter  method — bureaucracy — was  the  potential  cause  of  the  downfall  of  the 
Roman  Empire.  The  only  civilized  country  In  which  it  now  prevails  as  an  unre- 
strained expression  of  governmental  authority  is  Russia,  wliore  the  people  are 
to-day  clamoring  for  its  suppression,  for  the  reason  that  it  constitutes  an  intol- 
erable form  of  despotism.  In  England  the  autocratic  exercise  of  the  power  of 
controlling  the  course  of  the  development  of  the  commercial  and  industrial 
interests  of  the  country  by  autocratic  governmental  authority  was  known 
as  a  "  dispensing  power."     This  form  of  despotism  was  abolished  as  the  result 

oThe  Windom  Senate  committee  report  of  1873  was  essentially  the  result  of 
an  inquiry  in  regard  to  the  construction  or  improvement  of  certain  water  routes. 
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of  the  Bi'itish  revolutiou  of  108S.  The  men  who  framed  our  present  form  of 
government  utterly  repudiated  any  form  of  autocratic  power.  But,  ever  and 
anon,  men  oblivious  to  the  lessons  of  the  political  experiences  of  the  civilized 
nations  of  the  globe  during  the  last  two  thousand  years  announce  in  this  and  in 
other  countries  some  new  scheme  for  placing  the  commercial  and  industrial 
interests  of  the  people  under  bureaucratic  rule.  This  is  the  controlling  idea  of 
the  Quarles-Cooper  bill. 

In  view  of  the  foregoing.  I  desire  to  express  the  earnest  hope  that  this  com- 
mittee will  perceive  the  present  importance  of  a  thorough  Congressional  investi- 
gation of  the  railroad  transportation  question  and  that  it  may  be  led  to  institute 
such  inquiry  in  all  its  political,  commercial,  and  economic  bearings. 

For  thirty  years  as  officer  of  the  Government,  and  in  my  private  capacity  as 
statistician  "and  economist.  I  have  been  a  laborious  investigator  of  the  railroad 
problem  in  this  country,  and  that  experience  has  impressed  me  with  a  sense  of 
the  importance  of  an  investigation  of  the  subject  by  a  Congressional  committee 
clothed  with  all  the  powers  which  the  governmental  authority  confers  for  the 
discoverv  of  facts  not  accessible  to  the  private  citizen. 
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REGULATION  OF  RAILWAY  RATES. 


HEARINGS  BEFORE  THE  COMMITTEE  ON  INTERSTATE  COMMERCE, 
UNITED  STATES  SENATE. 

Thursday,  May  18, 1905. 

STATEMENT    OF   INTERSTATE   COMMERCE  COMMISSIONER 

PROUTY. 

The  Chairman.  I  will  state  that  the  committee  has  invited  the 
members  of  the  Interstate  Connnerce  Commission  to  come  before 
them  and  make  any  statement  that  they  sec  fit  on  the  pending  ques- 
tion.    Mr.  Knapp,  being  the  chairman,  will  be  heard  first. 

Connnissioner  Knapp.  Mr.  Chairman,  when  it  was  understood  that 
the  attendance  of  the  Commission  would  be  desired  on  the  first  part 
of  this  week  one  of  my  associates,  Commissioner  Prouty,  made  an 
engagement  which  compels  him  to  leave  Washington  to-morrow 
morning  for  an  absence  of  some  days.  For  that  reason  I  ask  that  he 
have  the  first  opportunity  to  present  any  statement  that  he  desires 
to  make  or  to  answer  any  questions  the  members  of  the  committee 
may  desire  to  ask. 

The  Chairman.  Very  well.  Mr.  Commissioner  Prouty,  you  may 
proceed. 

Commissioner  Prouty.  Mr.  Chairman,  the  Commission  is  here  this 
morning  because  you,  as  the  chairman  of  the  committee,  requested  it  to 
be  here,  and  I  come  here  as  a  member  of  the  Commission  for  that  rea- 
son. Since  these  hearings  began  I  have  been  absent  from  Washington 
almost  all  the  time  on  official  business.  My  time  when  in  AVashington 
has  been  so  engrossed  that  I  have  had  no  opportunity  to  examine  the 
testimony  given  on  these  hearings.  I  am  not  in  any  way  competent 
to  discuss  it.  I  am  not  competent  to  reply  to  anything  which  has 
been  said,  and  I  do  not  desire  to  take  up  your  time.  It  would  not  be 
profitable  for  me  to  take  up  your  time  in  any  general  discussion  of 
this  question.  I  am  here,  as  I  indicated,  at  your  request,  and  if  the 
committee  desires  to  ask  me  any  question  in  reference  to  what  has 
been  done,  in  reference  to  what  has  not  been  done,  in  reference  to  why 
it  has  not  been  done  or  why  it  has  been  done,  I  shall  be  glad  to 
answer  that  question,  but  unless  you  have  some  question  to  ask  in  ref- 
erence to  something  I  do  not  care  to  trouble  yon. 

Senator  Cullom.  How  long  have  you  been  a  member  of  the  Com- 
mission ? 

Mr.  Prouty.  I  was  appointed  on  the  Commission  in  December, 
189G.  I  succeeded  Judge  Vesy,  who  succeeded  Commissioner  Walker, 
afterwards  chairman  of  the  Atchison  board. 

Senator  Cullom.  The  committee  has  noAv  been  taking  testimony 
on  this  subject  for  about  a  month,  and  the  chief  point  about  which 
there  seems  to  be  a  difference  in  the  country,  and  possibly  m  the 
committee— I  do  not  know  how  that  is,  for  we  have  not  made 
known  our  views  to  each  other— is  the  question  of  whether  the 
Commission,  either  as  it  is  or  as  we  might  see  proper  to  make  it 
hereafter,  should  be  given  powers  in  addition  to  wliat  it  already  has, 
and  on  being  called  upon  by  a  locality,  or  at  the  complaint  that  a 
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rate  was  not  satisfactory,  and  the  Commission  should  respond  to  the 
call  and  determine  that  the  rate  was  not  reasonable  and  so  declare 
and  order,  that  in  addition  to  that  the  Commission  should  have  the 
power  to  determine  what  rate  would  be  reasonable  and  enforce  its 
order  on  that  decision. 

Mr.  Prouty.  1  do  not  understand  that  the  Commission  at  the 
present  time  has  any  power  in  the  premises.  In  my  view  of  it  the  de- 
fect in  the  present  law  is  that  neither  the  Commission  nor  the  court 
nor  anybody  else  has  any  power  to  say,  with  respect  to  the  future, 
whether  a  rate  is  reasonable  or  unreasonable — whether  a  discrimina- 
tion is  due  or  undue — and  therefore  we  have  no  power  to  make  any 
order  in  the  premises. 

Senator  Cullom.  Well,  ought  you  to  have  ? 

Mr.  Prouty.  My  views  on  that  subject  have  been  stated  in  repeated 
reports  to  Congress. 

Senator  Cullom.  We  would  like  to  hear  you  discuss  that  question. 

Mr.  Prouty.  Mr.  Senator,  I  believe  this:  I  have  said  it  a  great 
many  times  and  I  can  say  it  in  a  word  again,  that  there  must 
be,  and  especially  in  view  of  the  combined  railway  influence  at  the 
present  time,  some  tribunal  somewhere  which  has  power  to  judge 
between  the  railway  and  the  public.  I  do  not  mean  by  that  that 
I  should  have  or  that  anybody  else  should  have  anj^  power  over  the 
property  of  the  railway.  I  think  the  railways  should  make  their  own 
rates.  I  think  they  should  be  allowed  to  develop  their  own  business. 
I  have  never  advocated  any  law  and  I  am  not  in  favor  of  any  law 
which  would  put  the  rate-making  power  into  the  hands  of  any  com- 
mission or  any  court.  While  it  may  be  necessary  to  do  that  some 
time,  while  that  is  done  in  some  States  at  the  present  time,  while  it  is 
done  in  some  countries,  I  am  opposed  to  it,  and  I  could  give,  if  it 
were  material,  the  reasons  why  I  am  opposed  to  it.  You  have  heard 
them  already  from  other  parties. 

Senator  Cullom.  We  would  like  to  hear  them  from  you. 

Mr.  Prouty.  And  I  say  this,  that  there  must  be  some  tribunal 
which  can  determine  whether  the  railroad  has  so  used  its  property  as 
to  destroy  mj^  property.  If  a  railroad  having  the  absolute  monopoly 
imposes  upon  me  an  unjust  and  an  unreasonable  rate  it  takes  my 
property.  If  the  railroad,  having  poAver.  imposes  a  discrimination 
which  shuts  up  my  coal  mines  or  shuts  down  my  mill  it  takes  my 
property.  Now,  there  must  be  a  tribunal  somewhere  which  can 
judge  between  me  and  the  railroad,  which  can  say  whether  the  rail- 
way is  using  or  has  used  its  property  in  a  legitimate  way  with  respect 
to  my  rights  and  my  property  rights.  Xow,  as  a  matter  of  fact  I  go 
a  little  bit  further.  I  say  that  the  only  way  in  which  the  public  can 
be  protected  is  by  acting  directly  upon  the  railroad  rates.  The  thing 
which  hurts  is  the  rate.  The  thing  which  must  be  acted  upon  is  the 
rate.  In  some  wa}^  or  other  you  must  revise  tlie  action  of  the  traffic 
manager.  Now,  if  you  can  do  that  by  a  court,  all  right.  As  I  under- 
stand the  Constitution  of  the  United  States  it  can  not  be  done  by  a 
court.  A  court  has  no  power  and  can  be  given  no  power  to  determine 
a  rate  for  the  future.  Therefore,  you  must  bestow  that  power,  you 
must  confer  that  power  upon  some  commission.  Now,  when  you  ask 
what  commission  and  how  that  commission  should  be  constituted 
and  to  what  extent  the  orders  of  that  commission  should  be  reviewed 


EEGULATIOX  OF  RAILWAY  EATES.  0 

you  come  to  a  field  about  Avhich  1113'  own  ideas,  although  I  have 
thought  a  great  deal  about  the  subject,  are  not  altogether  clear.  The 
Interstate  Commerce  Commission  at  the  present  time  is  an  executive 
body.  It  is  charged  with  the  duty  within  certain  limits  of  executing 
this  law.     It  is  our  duty  to  enforce  the  criminal  features  of  the  law. 

Now,  I  am  perfectly  clear  in  my  own  way  that  those  powers  should 
be  taken  away  from  the  Interstate  Commerce  Commission.  In 
the  first  place,  a  body  of  five  men  is  too  cumbersome  a  body  to  act 
as  an  executive.  It  does  not  do  things.  It  does  not  get  anywhere. 
In  the  next  place,  I  do  not  think  you  ought  to  combine  in  the  same 
tribunal  or  the  same  body  the  executive,  the  administrative,  and  the 
iudicial  functions.  That  is  my  attitude  as  a  Commissioner.  If  it 
is  my  dut}''  as  a  Commissioner  to  investigate,  to  unearth  criminal 
\dolations  of  the  law,  I  think  I  am  very  likely  to  get  into  a  frame  of 
mind  which  unfits  me  to  dispassionately  pass  upon  the  rates  made 
by  the  defendant;  so  I  say  now,  and  I  have  always  said,  that  you 
should  take  away  from  the  Interstate  Commerce  Commission  and 
put  either  in  the  Department  of  Justice  or  in  the  Department  of 
Commerce  and  Labor  what  I  may  call  the  executive  functions  of  the 
Commission.  Now,  the  Commission  has  certain  judicial  functions. 
It  is  allowed  in  certain  cases  to  award  damages.  I  think  those 
judicial  functions  should  be  taken  aAvay  from  the  Commission.  I  do 
not  think  that  the  Commission  as  now  constituted,  hearing  cases  as 
it  hears  them,  receiving  testimony  as  it  receives  testimony,  ought  to 
be  charged  with  the  judicial  duty  of  trying  a  damage  suit.  There 
are  certain  instances  where  the  only  thing  to  be  done  is  to  make  a 
computation  between  the  rate  charged  and  the  rate  paid,  wliere  the 
Commission  might  with  propriety  make  the  computation  and  make 
the  order;  but  where  the  process  goes  further,  where  it  becomes 
necessary  to  determine  damages,  to  award  damages,  the  work  of  the 
Commission  is  apt  to  be  unsatisfactory.  A^^ien  it  is  done,  it  amounts 
to  nothing.  The  order  of  the  Commission  is  merely  prima  facie. 
The  same  suit  must  be  tried  over  again,  and  I  believe  it  would  be 
better  to  try  that  suit  in  the  first  instance  in  the  courts.  It  is 
quite  likely  that  you  ought  to  permit  suits  to  be  tried  in  the  State 
courts  for  violations  of  this  statute,  if  that  can  be  done,  and  I 
rather  think  it  could  l^e.  A  man,  perhaps,  ought  not  to  be  required 
under  all  circumstances  to  go  into  the  Federal  court;  but  you  gain 
nothing  by  his  bringing  the  suit  in  the  first  instance  before  the  Com- 
mission, and  it  seems  to  me  that  you  should  take  away  the  executive 
and  the  judicial  duties,  and  leave  the  Commission  with  simply  its 
administrative  duties. 

Senator  Cullom.  You  have,  I  think,  taken  up  these  damage  cases, 
as  you  call  them,  and  disposed  of  them,  have  you  not,  as  a  Com- 
mission ? 

Mr.  Prouty.  Yes ;  the  Commission  heard  before  I  came  on  to  the 
Commission  the  case  of  the  Independent  Refiners'  Association  putting 
in  issue  rates  on  petroleum  from  certain  points  in  Pennsylvania  to 
various  points  in  New  England.  In  that  case  the  Commission 
awarded  damages  to  a  considerable  amount.  Suit  was  brought  in  the 
circuit  court  and  the  complainant  recovered  his  damages.  That 
matter  was  taken  up  to  the  circuit  court  of  appeals,  and  the  circuit 
court  of  appeals  has  just  reversed  the  decision  of  the  circuit  court 
and  virtually  held  that  no  damages  can  be  recovered.     Now,  in  that 
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case  it  would  have  been  very  much  better  for  the  complainant  if  he 
had  been  obliged  to  first  go  into  court. 

Senator  CuLLO]\r.  Did  the  court  decide  that  no  damages  could  be 
recovered  on  the  merits  or  on  account  of  the  fact  that  the  Commission 
had  no  foundation  for  the  case  ? 

Mr,  Prouty.  It  would  not  be  profitable  for  me  to  go  into  that  fea- 
ture of  the  case;  but  the  court  decides  for  a  great  many  reasons 
that  they  can  not  recover — not  because  the  Commission  made  any 
error  in  determining  whether  the  rate  was  unreasonable  or  reason- 
able, because  that  question  did  not  go  to  a  jury,  but  because  the  Com- 
mission awarded  damages  against  a  receiver  when  they  ought  not  to 
have  been  awarded,  and  for  other  reasons  of  that  kind. 

Senator  Cullom.  You  have  the  power  now,  as  a  Commission,  on 
complaint  to  investigate  and  determine  whether  the  charges  were 
reasonable  or  unreasonable,  and  when  you  determine  that  they  are 
unreasonable  you  make  an  order  to  that  effect,  do  you  not,  or  what 
do  5^ou  do  ? 

Mr.  Prouty.  These  questions  arise  before  us  in  a  great  many  ways. 
There  are  a  great  man}^  different  kinds  of  questions.  There  is  the 
question  pure  and  simple.  Is  the  rate  unreasonable?  There  is  the 
question.  Is  this  a  discrimination  between  localities?  There  is 
the  question,  Is  this  a  discrimination  against  commodities?  I  be- 
lieve that  in  every  case  the  ultimate  question  reduces  itself  to  this: 
"Wliat  shall  the  railroad  charge  for  the  future?  I  think  that  is  true 
in  ever}^  case.  Now,  we  have  just  gotten  back  from  Chicago,  and  we 
have  heard  a  series  of  cases  there,  and  I  might  take  those  cases  as 
illustrations.  One  case  involved  refrigeration  charges  on  peaches, 
plums,  and  grajDes  shipped  from  INIichigan.  The  only  question  in 
that  case  is  the  amount  of  the  refrigeration  charge. 

Senator  Cullo^i.  "Was  that  against  the  railroad  or  against  the  pri- 
vate car  line? 

]\fr.  Prouty.  Well,  the  railroads  were  brought  in  as  parties  and 
the  private  car  lines  were  brought  in  as  parties.  If  we  make  any 
order  it  must  be  made  against  the  railroad,  and  I  think  the  Com- 
mission will  be  disposed  to  hold  that  the  refrigeration  charge  is  a 
part  of  the  transportation  charge  which  the  railroad  must  publish 
and  for  which  it  is  responsible;  but  we  have  no  j^ower  to  say  what 
that  refrigerator  charge  shall  be.  Our  only  power  is  to  say  that  the 
refrigeration  charge  is  unreasonable,  and  I  desire  to  call  the  atten- 
tion of  the  committee  to  the  fact  that  the  Supreme  Court  has  never 
yet  decided  that  we  had  the  power  to  say  that. 

Senator  Cullom.  Even  that  they  were  unreasonable? 

INIr.  Prouty.  No;   not  as  applied  to  the  future. 

Senator  Dolliver.  Do  j^ou  have  an  additional  power  to  compute 
and  find  the  damages  that  they  have  suffered  by  reason  of  that  viola- 
tion of  law  in  the  same  proceedings  ? 

Mr.  Prouty.  We  do,  not  exactly  in  the  same  proceeding,  but  in 
the  same  connection,  compute  the  damages  which  a  shipper  has  sus- 
tained between  the  payment  of  what  we  find  to  be  a  reasonable  rate 
and  the  payment  of  whatever  rate  was  paid. 

Senator  Dolliver.  Does  the  original  interstate-commerce  law  allow 
that  to  be  done  in  the  same  proceedings? 

Mr.  Prouty.  They  are  really  two  distinct  proceedings,  and  the 
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orders  are  two  distinct  orders.  The  order  to  cease  and  desist  from 
making-  a  certain  charge  must  be  enforced  in  a  court  of  equity  and 
the  order  to  make  reparation  must  be  enforced  in  a  court  of  law, 
Avhere  a  jury  trial  can  be  had.  Therefore  the  Commission  makes  two 
separate  orders.  We  make  one  order  to  cease  and  desist  and  another 
order  for  reparation. 

Senator  Dolliver.  If  you  pass  both  orders  over  to  the  court  in  the 
same  proceeding 

Mr.  Prouty.  Both  orders  are  made  in  the  same  proceeding.  A 
proceeding  to  enforce  those  orders  w^ould  not  be  brought  in  the  same 
proceeding  in  court.  One  would  be  a  proceeding  in  equity  and  the 
other  would  be  a  proceeding  before  a  jury.  As  I  started  to  say,  you 
take  this  bunch  of  cases  that  we  heard  in  Chicago,  and  in  every  single 
case  the  question  is,  Wliat  rate  shall  be  charged  for  the  future?  This 
Michigan  case  was  one.  Now,  another  case  was  this:  The  mills  in 
western  Nebraska  grind  corn  meal,  which  they  use  in  the  Northwest. 
The  corn  out  of  which  they  grind  it  is  raised  in  Nebraska.  The  rate 
on  corn  and  corn  meal  from  Nebraska  to  the  Northwest  has  always 
been  the  same.  Eecently  the  rate  on  corn  has  been  reduced  without 
a  corresponding  reduction  of  the  rate  on  corn  meal.  Now,  the  Ne- 
braska miller  alleges  that  the  reduction  of  the  rate  on  corn  without  a 
corresponding  reduction  of  the  rate  on  corn  meal  puts  him  out  of 
business.  His  mill  was  built  to  grind  for  that  territory.  If  he  can 
not  grind  for  that  territory,  it  virtually  amounts  to  a  destruction  of 
his  mill,  the  confiscation  of  his  property.  Now,  there  is  no  way  in 
which  you  can  decide  that  question  except  by  determining  what  rate 
shall  be  applied  for  the  future. 

Senator  Dolltvek.  Could  you  not  get  an  order  of  court  requiring 
that  discrimination  between  those  particular  descriptions  of  traffic 
shall  cease? 

]Mr.  Prouty.  Suppose  the  court  Avere  of  the  opinion  that  the  dif- 
ferential of  10  cents  was  too  wide,  but  that  a  differential  of  5  cents 
might  properly  be  applied.     What  order  would  the  court  make? 

Senator  Dolliver.  It  would  depend  on  the  proceeding.  Suppose 
the  complaint  was  that  any  discrimination  in  excess  of  5  cents,  or  any 
discrimination  at  all.  was  illegal.  Could  that  be  brought  before  the 
court  by  a  direct  proceeding  ? 

Mr.  Prouty.  If  the  complaint  was  that  any  discrimination  at  all 
was  illegal,  and  if  the  courts  were  of  the  opinion  that  there  ought 
to  be  no  discrimination  at  all,  I  am  not  prepared  to  say  that  the  court 
might  not  enjoin  the  making  of  a  discrimination. 

Senator  Dolliver.  Plas  that  form  of  proceeding  ever  been  adopted 
by  the  Commission  in  cases  of  complaint  about  discriminations  be- 
tween these  descidptions  of  traffic  ? 

Mr.  Prouty.  I  do  not  think  so.  I  do  not  see  that  anything  would 
be  gained  by  adopting  that  form  of  proceeding. 

Senator  Dolliver.  It  would,  if  the  court  would  make  an  order 
requiring  the  discrimination  to  cease,  and  it  would  appear  to  be  a 
fairly  effective  Avay  to  reach  it. 

Mr.  Prouty.  Suppose  the  railroad  ought  to  have  the  right  to  make 
that  discrimination  of  .5  cents  and  the  court  ordered  it  not  to  make 
any  discrimination  at  all,  Avould  that  be  just  to  the  railroad? 

Senator  Dolliver.  You  would  not  suppose  the  court  would  make 
such  an  order  in  that  case. 
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Mr.  Prouty.  Then  the  court  makes  no  orders  to  cease  and  desist, 
and  the  result  is  that  jon  go  along  charging  the  10  cents. 

Senator  Dolliver.  Do  you  say  that  the  court  could  not  make  an 
order  to  cease  and  desist  about  a  discrimination  of  5  cents? 

Mr.  Prouty.  Certainly  I  would.  In  order  to  do  that  the  court 
must  determine  the  differential  for  the  future,  must  it  not  ? 

Senator  Dollimsr.  I  do  not  desire  to  answer  the  question. 

Mr.  Prouty.  Certainly  I  would  say  that.  That  is  what  the 
Supreme  Court  has  held  with  reference  to  orders  of  the  Commission. 
The  first  order  this  Commission  ever  made  in  respect  to  a  rate  was 
made  in  the  case  of  Evans  against  the  Oregon  Navigation  Company, 
or  the  Oregon  Short  Line — I  forget  which.  The  thing  involved  there 
was  the  rate  on  wheat  from  Walla  Walla  to  Portland.  The  rate  in 
effect  was  30  cents.  The  rate  the  Commission  ordered  was  23-|  cents. 
What  the  Commission  did  was  to  order  the  defendant  to  cease  and 
desist  from  charging  more  than  23^  cents.  That  was  the  form  of  the 
order  which  the  Commission  made,  and  it  is  the  form  of  the  order 
which  the  Commission  has  always  made.  That  order  was  complied 
with  by  the  railwa3^  but  the  Supreme  Court  of  the  United  States  has 
since  held  in  subsequent  cases  that  the  Commission  had  no  power  to 
make  that  sort  of  an  order,  because  that  kind  of  an  order  of  necessity 
involved  a  determination  that  23^  cents  should  be  charged  for  the 
future.     Now,  an  order  of  the  kind  that  you  mention 

Senator  Newlands.  In  what  case  was  that  last  decided? 

Mr.  Prouty.  In  all  these  cases.  In  the  Maximum  Rate  Case  the 
form  of  the  order  was  that  the  carrier  should  desist  and  cease  from 
charging  more  than  a  certain  sum.  That  is  the  order  we  always 
make.  Our  order  formerly  was  that  the  carrier  shall  cease  and 
desist  from  charging  more  than  the  amount  which  we  determined 
was  reasonable.  At  the  present  time  the  order  is  that  the  carrier 
shall  cease  and  desist  from  charging  the  present  rate,  and  along  with 
that  goes  a  recommendation  as  to  the  rate  which  the  carrier  shall 
charge. 

Senator  Newi.ands.  Do  I  understand  that  some  of  the  counsel  for 
the  railroads  have  insisted  that  in  the  case  put  bj^  Senator  Dolliver 
the  court  could  give  full  relief  by  enjoining  a  charge  above  a  certain 
amount,  and  that  that  would  belong  to  the  equity  side  of  the  court  in 
order  to  avoid  a  multiplicity  of  suits  for  damages  and  to  get  ade- 
quate relief?  Of  course,  if  that  is  so,  that  power  would  be  exercised 
by  the  court  entirely  regardless  of  the  question  as  to  whether  or  not 
the  Commission  had  the  power  to  fix  the  rates  for  the  future.  The 
remedy  there  would  be  to  prevent  an  irremedial  injur}^  and  to  i3re- 
vent  a  multiplicity  of  suits.  That  is  the  contention,  I  understand  it, 
of  some  of  the  lawyers  of  the  railroads.  Is  not  that  your  u]cder- 
standing  ? 

Mr.  Prouty.  The  court  m  Mississippi  decided  that  the  court  had 
no  such  jurisdiction.  Judge  Spear  decided  in  Georgia  that  the  court 
had  that  jurisdiction,  and  the  court  decided  in  the  Missouri  Pacific 
Case  that  under  the  statute— under  the  Elkins  bill — an  action  would 
now  lie  in  the  name  of  the  United  States  to  restrain  a  discrimination, 
but  all  that  does  not  reach  the  point.  The  question  is.  Can  the  court 
apply  a  remedy?  Now,  my  proposition  is  that  the  court,  by  the  deci- 
sion of  the  Supreme  Court  of  the  United  States,  has  no  right  to  fix 
a  rate  for  the  future.    There  is  no  question  about  that.    That  has  been 
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decided.  It  must  be  accej^ted  as  axiomatic.  My  second  proposition 
is  that  the  court  can  not  fix  that  differential  without  fixing  a  rate 
for  the  future.  If  the  court  says  that  for  the  future  the  carrier  shall 
be  enjoined  from  charging  more  than  5  cents  difference  between  corn 
and  corn  meal,  it  determines  that  5  cents  shall  be  the  differential  for 
the  future,  and  that  thing  the  court  has  no  power  to  do. 

The  Chairiman.  AMiat  would  you  suggest  as  the  remedy  right 
there;  what  amendment  would  you  put  in  the  existing  law  to  make 
the  enforcement  of  that  effective? 

Mr.  Prouty.  The  trouble  now  is  that  you  are  endeavoring  to  ad- 
minister this  law  by  the  court.  That  can  not  be  done.  You  may  take 
ever}^  case  that  stands  on  the  docket  of  the  Interstate  Conimerce 
Commission,  you  may  take  every  case  that  has  been  decided  by  the 
Interstate  Commerce  Commission  for  the  last  eight  years,  since  I  have 
been  on  that  Commission,  and  the  thing  can  not  be  corrected  unless 
you,  in  effect — you  might  by  indirection — fix  the  rate  for  the  future, 
and  you  must  create  a  commission  and  you  must  give  it  that  power. 

The  Chairman.  Would  you  leave  the  right  to  review  the  finding 
and  judgment  of  the  Commission? 

Mr.  Prouty.  I  have  never  advocated  the  exercise  of  that  power  by 
the  Commission  without  the  right  to  review. 

The  Chair^nean.  AAlien  the  court  reviews  it  and  comes  to  a  conclu- 
sion, would  not  that  indirectly  fix  the  rate? 

Mr.  Prouty.  Just  what  the  court  can  do  in  that  matter  is  an  em- 
barrassing question,  and  a  question  which  no  man  can  answer  with 
very  great  certainty.  The  Attorney-General  has  told  you  gentle- 
men, I  think,  that  the  court  has  no  power  to  review  an  order  of  the 
Commission.  Now,  I  entirely  agree  wdth  that  proposition.  I  have 
always  insisted  that  the  Commission  must,  in  the  first  instance,  fix 
the  rate.  It  has  always  seemed  to  me  that  a  court  could  review  the 
decision  of  the  Commission. 

The  Chairman.  In  the  first  instance  the  railroad  fixes  the  rate, 
and  you  then  review  that. 

Mr.  Prouty.  Yes. 

The  Chairman.  You  say  the  Commission  fixes  the  rate? 

Mr.  Prouty.  Our  power  is  this,  or  ought  to  be  this:  The  fixing  of 
a  rate  is  an  administrative  dut3^  The  altering  of  that  rate  is  an  ad- 
ministrative duty.  Now,  an  administrative  duty  can  not  be  dis- 
charged by  the  court.  The  court  may  determine  whether  a  rate  is 
reasonable  or  unreasonable  for  certain  purposes.  It  may  determine 
whether  a  rate  is  reasonable  if  I,  having  paid  the  rate,  sue  the  rail- 
road comi^any  to  recover.  It  may  determine  that;  it  may  submit 
that  to  a  jury.  It  may  determine  whether  the  rate  is  reasonable  or 
unreasonable  under  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States — that  is,  for  the  purpose  of  enforcing  the  provisions 
of  that  amendment.  It  has  never  been  decided  by  any  court — the 
contrary  has  been  decided,  as  I  understand  it — that  the  court  has 
power  to  determine  whether  a  rate  is  reasonable  or  unreasonable  for 
the  purpose  of  fixing  that  rate  for  the  future.  Now,  I  say  it  is  a 
very  embarrassing  question — it  is  a  very  doubtful  question — what  the 
power  of  the  court  is  under  the  fourteenth  amendment.  That  amend- 
ment provides  that  no  person  shall  be  deprived  of  his  property  with- 
out duo  process  of  law.  The  railway  rate  is  property.  It  is  all 
the   property   that   the   raihvay   has.     The   rest   of  its '  proi^erty   is 
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good  for  nothing  unless  it  can  charge  a  rate.  Now,  it  has  always 
seemed  to  me  that  when  a  rate  was  fixed,  if  that  rate  was  an  unrea- 
sonable rate  it  deprives  the  railroad  compan}^  of  its  property  pro 
tanto.  It  is  not  necessary  that  you  should  confiscate  the  property  of 
a  railroad;  it  is  not  necessary  that  you  should  say  that  it  shall  not 
earn  3  per  cent  or  4  per  cent.  AVlien  you  put  in  a  rate  which  is  inher- 
enth^  unreasonable  you  have  deprived  that  company  of  its  rights,  of 
its  property,  and  the  circuit  court  of  the  United  States  has  jurisdic- 
tion under  the  fourteenth  amendment  to  restrain  that. 

Senator  Dolliver.  Does  that  view  correspond  with  the  decisions  of 
the  court  ? 

Mr.  Prouty.  That  is  as  I  understand  it. 

Senator  Dolijver.  I  think  the  Attorney-General  says  that  the 
review  of  the  rates  does  not  go  to  the  question  of  whether  it  is  reason- 
able or  not,  but  goes  simply  to  the  question  of  whether  it  confiscates 
the  railroad  company's  property. 

;Mr.  PROirxy.  Well,  I  read  the  opinion  of  the  Attorney-General 
hastih'.  Of  course  I  have  no  desire  to  assert  any  opinions  in  opposi- 
tion to  that  of  the  Attorney-General,  but  I  have  looked  at  these  cases 
a  great  many  times  and  I  can  only  come  to  this  conclusion,  that  a  rail- 
road company  is  entitled  to  charge  a  fair  and  reasonable  rate.  It  is 
entitled  under  the  fourteenth  amendment  to  charge  a  fair  and  reason- 
able rate,  and  if  any  order  of  a  commission,  if  any  statute  of  a  State 
legislature,  takes  away  that  right,  the  fourteenth  amendment  pro- 
tects the  railwa}'  company.  To  continue,  the  legislature  has  certain 
powers  over  the  rate.  For  example,  the  legislature  may  say  to  a 
railway  company,  you  shall  create  no  discrimination  between  locali- 
ties. The  legislature  may  say  to  a  railway  company,  you  shall  in 
all  cases  charge  no  less  for  a  long  haul  than  j^ou  do  for  a  short  haul. 
Now,  when  that  has  been  said  the  railway  company  must  comply 
with  that  enactment  of  the  legislature. 

The  Supreme  Court  held  that  the  State  of  Kentucky  had  a  right 
to  say  to  the  railroads  in  that  State,  with  respect  to  traffic  within  the 
State,  that  the  long  and  short  haul  clause  should  be  absoluely 
observed.  The  railroads  came  to  the  court.  They  said :  If  you  com- 
pel us  to  observe  this  law,  it  ruins  us;  it  confiscates  our  property. 
But  the  court,  as  I  understand  it,  rejected  that  argument  and  said: 
It  makes  no  difference;  the  legislature  of  Kentucky  may  j)rescribe 
that  rul-e  and  you  must  obey  it.  Now,  I  talce  it  that  the  Congress 
of  the  United  States  may  say,  with  respect  to  interstate  transporta- 
tion, that  in  no  case  should  less  be  charged  for  the  long  haul  than 
for  the  short  haul.  It  would  be  a  very  foolish  thing  to  say ;  it  would 
produce  a  very  disastrous  effect  upon  railways  in  some  parts  of  this 
country ;  but  I  think  Congress  might  sa}'  it,  and  if  Congress  did  say 
it  the  railways  would  be  obliged  to  comply  with  it.  Now,  there  is 
another  thing  that  Congress  may  do.  It  exercises  and  can  exercise 
a  very  wide  supervisory  power  over  rates.  For  example,  a  rail- 
road company  can  afford  to  make  a  lower  rate  for  100  pounds,  if 
it  receives  a  train  load  a  day  from  a  factory,  than  it  can  if  it  receives 
a  single  carload  a  day  from  a  factory.  Nevertheless  I  think  that 
Congress,  or  a  commission  acting  under  the  authorit}^  of  Congress, 
might  say  that  the  railwaj^^  shall  accord  the  same  rates  whether  the 
shipment  is  in  one  carload  or  in  fifty  carloads.     Otherwise  you  con- 
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centrate  the  business  of  this  country  in  the  hands  of  a  few  large  cor- 
porations— certain  kinds  of  business. 

Senator  Dolliver.  Do  you  think  tliat  Avould  be  a  wise  provision 
of  law  ? 

Mr.  Prouty.  That  no  lower  rate  should  be  made  for  a  train  load? 
Well,  now  with  respect  to  that,  the  Commission  has  held  that  such 
is  the  law^  now\  The  Supreme  Court  of  the  United  States,  as  I  un- 
derstand it,  has  held  with  respect  to  passenger  traffic  that  such  is  not 
the  law.  In  point  of  fact,  the  railroads  of  this  country  do  ordinarily 
apply  the  same  rate  per  hundred  pounds,  whether  the  traffic  moves 
in  carloads  or  in  train  loads. 

Senator  Dolliver.  But  they  do  not  go  below  a  carload  ? 

Mr.  Prouty.  No  ;  if  they  were  to  apply  any  different  rule  it  Avould 
create  an  insurrection  which  you  gentlemen  would  hear  from  from  all 
parts  of  the  country.  I  think  there  are,  however,  certain  cases  in 
which  railroads  ought  to,  and  may,  with  perfect  propriety,  make  a 
lower  rate  b}'  the  train  load  than  by  the  carload,  and  I  believe  they 
ought  to  have  that  right.  Now,  it  seems  to  me  that  Congress  would 
have  the  power  to  say — thej'  may  say  it  by  absolute  enactment  or  they 
may  delegate  that  power  to  a  Commission — ordinarily  you  shall 
make  the  same  rate  per  100  pounds,  whether  one  carload  or  fifty,  but 
you  may,  under  these  peculiar  circumstances  and  conditions,  make  a 
lower  rate  by  the  train  load  than  by  the  carload. 

Senator  Dollh^er.  Do  you  have  in  mind  any  condition  of  that  sort? 

Mr.  Prouty.  Yes;  the  transportation  of  live  stock.  I  think  there 
are  many  instances  where  railroads  might,  with  propriety,  make  a 
lower  rate  for  a  train  load  of  live  stock  than  they  make  for  a  single 
carload  of  live  stock.  I  think  it  would  be  for  the  interest  of  the  ship- 
per of  live  stock  if  they  had  that  privilege.  I  think  in  many  instances 
the  railroads  should  have  the  right  to  make  a  low^er  rate  for  the 
transportation  by  the  railroad  of  a  train  load  of  perishable  fruit  or 
other  commodity  than  it  makes  for  a  single  carload,  and  it  is  for  the 
interest  of  the  public  that  they  should  have  that  right.  Take  an- 
other illustration :  A  railroad  company  can  transport  kerosene  oil 
or  petroleum  much  more  cheaph^  by  the  gallon  in  a  tank  car  than  in 
a  barrel.  Nevertheless,  I  think  the  people  of  this  countrj^  might, 
through  their  Congress  or  through  a  commission,  say  that  the  rail- 
roads of  this  country  shall  extend  the  same  rates  by  the  gallon, 
whether  kerosene  oil  is  transported  in  a  tank  car  or  by  the  barrel. 

Senator  Cullom.  Do  you  think  those  provisions  ought  to  be  put 
in  the  statute? 

Mr.  Prouty.  I  am  not  saying  now  that  the}^  ought  to  be  put  into  a 
statute.  I  am  illustrating  to  you  the  power  which  Congress  has 
and  which  the  court  can  not  refuse.  I  think  that  Congress  may  say 
that  a  railway  shall  earn  less  in  proportion  to  the  service  from  the 
transportation  of  coal  than  it  earns  from  the  transportation  of  some- 
thing else.  Now,  w^ithin  those  limits  the  power  of  Congress  is 
supreme.  Within  those  limits  the  pow^er  of  a  commission  created 
b}'^  Congress  is  supreme,  and  w'ith  those  things  the  court  can  not 
interfere.  The  court  can  say,  on  the  whole  you  are  not  giving  to  this 
railroad  company  a  reasonable  return;  but  the  court  can  not  say  that 
simply  because  we  have  required,  or  Congress  has  required,  a  railroad 
to  transport  coal  for  less  in  projDortion  to  service  than  silk  that  the 
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rate  on  coal  is  unreasonable.  In  my  view  of  the  matter  the  power  of 
the  court  is  something  like  this:  The  making  of  a  rate  is  a  legis- 
lative act  in  essence.  The  court  has  the  same  power  over  that  leg- 
islative act  that  it  has  over  any  other  legislative  act.  Just  as  it  can 
declare  a  law  which  Congress  enacts  unconstitutional,  so  it  can  declare 
a  rate,  put  into  effect  by  Congress  or  put  into  effect  by  the  Commission, 
void.  If  Congress  were  to  enact  that  the  Baltimore  and  Ohio  Rail- 
road should  transport  passengers  from  Washington  to  Baltimore  for 
5  cents  apiece,  I  take  it  that  is  an  unconstitutional  act.  That  does 
not  allow  the  railroad  proper  remuneration  for  its  service.  That 
could  be  set  aside  by  the  court.  But  if  Congress  were  to  enact  that 
service  should  be  rendered  for  40  cents  apiece,  it  is  not  at  all  clear, 
although  the  rate  would  be  too  low,  that  it  could  be  set  aside  by  the 
court.  That  may  be  as  much  as  the  railroads  get  at  present  on  the 
whole.  It  seems  to  me  that  a  court  should  presume  in  favor  of  a 
rate  exactly  what  it  presumes  in  favor  of  a  statute.  It  should  presume 
it  is  reasonable ;  but  if  it  clearly  appears  to  be  unreasonable  it  should 
set  it  aside,  and  should  do  that  although  the  railroad  is  making  i  00 
per  cent  on  its  investment.  From  what  I  have  seen  of  the  operation 
of  this  right  under  the  fourteenth  amendment  and  the  acts  of  State 
commissions  I  have  felt  that  it  did  not  afford  to  the  railroad  the  full 
measure  of  protection  which  it  deserved,  and  I  have  advocated  the 
creation  of  a  special  court,  which  should  be  an  expert  court,  upon  tlie 
theory  that  the  court  may  exercise,  if  it  were  given  the  power  to 
review  the  lawfulness  of  a  rate,  some  additional  power  to  what  it 
could  exercise  under  the  fourteenth  amendment. 

Senator  Dolliver.  Could  we,  by  creating  a  special  court,  give  to  it 
any  special  powers  that  could  not  be  b}^  law  conferred  upon  the  ex- 
isting judiciary  of  the  country? 

Mr.  Prouty.  As  a  matter  of  theor}',  as  a  matter  of  course,  you 
could  not,  but  as  a  lawyer  you  know  that  the  courts  do  in  the  process 
of  time  some  things  that  it  Atas  not  originally  intended  they  should 
do. 

Senator  Dolliver.  If  I  could  see  the  same  latitude  in  the  jurisdic- 
tion of  a  court  in  hearing  one  of  these  appeals  from  the  order  of  the 
Commission  that  you  have  expressed  there,  it  would  greatly  sim- 
plify this  problem;  but  the  way  it  has  been  ]3resented  to  us  is  that 
the  court  would  consider  nothing  but  reasonable  earnings,  the  rea- 
sonable surplus  to  be  laid  up  against  evil  times,  or  a  reasonable  busi- 
ness administration  of  the  property,  and  confine  itself  to  the  question 
of  whether  the  rates  fixed  by  the  Commission  took  the  property  of 
the  company  without  compensation,  without  due  process  of  law. 

Mr.  Prouty.  If  it  is  too  low  it  does  take  it  without  process  of  law, 
because  the  rate  is  the  property. 

Senator  Dolliver.  No,  the  rate  is  a  mere  expression  of  the  use  of 
the  property ;  and  the  rate  could  be  brought  down  until  the  property 
was  earning  \erj  little — not  enough  to  pay  dividends  and  not  enough 
to  maintain  a  surplus  fund  or  to  keep  up  improvements  or  a  great 
variety  of  expenses  beyond  the  mere  payment  of  dividends  and  still 
be  short  of  taking  the  property.  That  is  the  view  that  has  been  pre- 
sented to  us. 

Mr.  Prouty.  Of  course  the  court  can  not  review  the  order  of  the 
Commission  in  so  far  as  that  order  is  discretionarv :   in  so  far  as  it 
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is  a  matter  of  judgment;  in  so  far.  in  other  words,  as  it  is  legislative. 
It  can  onh'  review  the  lawfulness  of  the  order;  but  it  has  seemed 
to  me  that  a  special  court,  charged  with  the  duty  of  reviewing  the 
lawfulness  of  the  orders  of  the  Commission,  would  exercise  a  most 
potential  influence  upon  the  rates  of  this  country.  When  the  Su- 
preme Court  of  the  United  States  decides  that  the  rates  put  in  effect 
by  the  Texas  commission  are  in  violation  of  the  fourteenth  amend- 
ment, they  of  necessity  inquire  whether  those  rates  are  reasonable. 
They  do  not  inquire  with  reference  to  the  future,  but  they  inquire, 
Are  those  rates  reasonable?  When  the  court  inquires  whether  one 
of  the  orders  of  the  Commission  is  justified,  it  must  inquire  whether 
the  rate  is  reasonable  for  the  time  being;  and  while  I  freely  admit 
that  the  thing  accomj^lished  may  be  an  expression  of  opinion  as  to 
a  rate  to  be  charged  for  the  future  I  have  felt  that  under  that  kind 
of  a  provision  the  jurisdiction  Avould  be  exercised  by  a  court.  It 
might  not.  Your  opinion  is  worth  more  than  mine.  I  have  simply 
given  to  you  the  impression  which  I  have  had. 

The  CnAiR:\rAN.  Where  do  interstate  railroads,  by  combination  or 
consolidation  of  lines  in  three  or  four  States,  making  it  one  combina- 
tion, get  the  power  to  charge  rates. 

Mr.  PiiouTY.   I  do  not  know  that  I  understand. 

The  Chairman.  EA^ery  road  is  incorporated  originally  in  a  State, 
and  by  uniting  two  roads  or  three  roads  or  four  roads  in  several  States 
we  get  an  interstate  railroad. 

Mr.  Prouty.   Yes. 

The  Chairmax.  Now,  the  power  to  charge — the  franchise — the 
power  to  make  the  rale,  comes  from  what  source? 

jNIr.  Prouty.  Why,  each  railroad  is  chartered  by  the  State,  and  it 
is  allowed  to  charge  a  reasonable  rate  in  that  State.  In  the  next 
State  it  is  chartered  and  given  the  same  power.  Now,  when  you  put 
those  two  lines  together  that  power  is  exercised  in  the  State  of  Illinois 
under  the  power  granted  there  and  in  the  State  of  Indiana  under 
the  power  granted  by  that  State.  The  States,  in  forming  this  com- 
pact, which  makes  the  United  States  of  America,  have  given  up 
certain  of  their  powers  to  the  Federal  Government.  They  have  given 
up  to  the  Federal  Government  the  power  over  interstate  commerce  on 
those  railroads. 

The  Ctiairiman.  They  surrender  the  power  when  they  allow  the 
combination — that  is,  as  to  the  interstate  charges  and  the  operation 
of  the  roads. 

Mr.  PROtTTY.  I  do  not  think  the  State  could  decline  to  allow  the 
interstate  movement. 

The  Chairman.  The  States  can  not  inquire  into  or  correct  a 
through  rate. 

Mr.  Prouty.  No  ;  that  must  be  done  by  Congress. 

The  Chairman.   And  Congress  gets  that  power  how? 

Mr.  Prouty.  By  delegation  from  the  States,  under  the  commerce 
clause.  The  States  have  said  in  the  Constitution,  by  subscribing  to 
it,  that  Congress  shall  have  the  power  over  interstate  commerce. 
They  have  thereby  given  up  the  poAver  which  they  might  otherwise 
exercise  over  a  railroad  or  over  interstate  transportation. 

The  Chairman.  This  combination  and  consolidation  which  is  per- 
missible under  the  laws  makes  an  interstate  road.  Is  that  a  legisla- 
tive act? 
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Mr.  Prouty.   You  mean  the  making  of  a  rate  ? 

The  Chairman.    Yes. 

Mr.  Prouty.  Certainly.  I  say  a  legislative  act — it  is  an  adminis- 
trative act. 

The  Chairman.  It  is  a  legislative  act  so  far  as  the  power  is  derived 
from  some  source  to  fix  it. 

Mr.  Prouty.  If  Congress  should  fix  the  rate,  that  would  be  a  legis- 
lative act. 

The  Chairman.  The  fixing  of  a  rate,  then,  by  an  interstate  road  is 
by  the  consent  of  the  public  ? 

Mr.  Prouty.  Yes. 

The  Chairman.  And  by  the  carrier  ? 

Mr.  Prouty.  Yes ;  as  I  understand  it. 

The  Chairman.  But  in  the  State,  when  it  incorporates  a  railroad, 
the  power  to  make  rates  is  delegated  and  there  is  a  power  conferred 
upon  the  railroads  to  make  rates  in  the  States. 

Mr.  Prouty.  You  mean  the  United  States  has  conferred  no  power 
which  corresponds  to  the  State? 

The  Chairman.  No. 

Mr.  Prouty.  And  I  say  when  the  State  of  Illinois  creates  one  rail- 
road and  gives  it  that  power,  and  the  State  of  Indiana  creates  an- 
other railroad  and  gives  it  that  power,  that  it  is  not  within  the  power 
of  either  the  State  of  Indiana  or  the  State  of  Illinois  to  say  that  those 
two  roads  shall  not  engage  in  interstate  business  and  make  interstate 
rates,  and  those  interstate  rates  may  be  higher  than  the  sum  of  the  local 
rates.  I  have  before  me  to-day  a  complaint  received  from  a  gentle- 
man who  was  traveling  from  Feriiandina,  Fla.,  to  Savannah,  Ga. 
He  bought  a  ticket  from  Fernandina  to  Savannah  and  paid  $5  for  it. 
The  gentleman  who  rode  in  the  same  car  with  him  and  in  the  same 
seat  bought  his  ticket  to  a  little  town  located  on  the  border  between 
Florida  and  Georgia,  and  when  he  got  to  this  little  town  he  got  out 
and  bought  another  ticket,  and  he  got  through  for  $3.28,  I  believe  it 
was. 

The  Chairman.  Now,  how  would  you  constitute  the  Commission, 
and  what  powers  would  3'ou  give  it  in  the  interests  of  the  public  to 
correct  the  evil  abuses  of  extortionate  rates?  What  powers  would 
you  confer  on  that  Commission?  Just  explain  that  to  us  from  your 
large  experience  in  viewing  these  questions. 

Mr.  Prouty.  I  expect  that  if  I  were  to  give  you  my  honest  opinion 
about  that  I  would  say  that  j^ou  ought  to  take  away  from  the  Inter- 
state Commerce  Commission  all  its  executive  work.  I  have  already 
said  that.  You  ought  to  take  away  all  its  judicial  work,  and  I  do 
not  know,  but  I  would  say  that  you  ought  to  go  one  step  further. 
Now,  at  the  present  time  the  Interstate  Commerce  Commission  re- 
ceives a  complaint.  That  is  an  informal  complaint.  It  serves  that 
on  the  railroad.  It  endeavors  to  persuade  the  railroad  to  correct 
that  rate.  It  is  our  practice  at  the  present  time  to  sa}^  to  a  com- 
plainant, "  if  the  rate  is  not  corrected,  if  j^ou  desire  to  proceed  with 
this  matter,  we  will  formulate  a  complaint  and  send  it  to  you." 

The  Chairman.  AYliether  you  believe  or  not  the  complaint  was  well 
founded  ? 

Mr.  Prouty.  If  I  did  not  believe  the  complaint  was  well  founded, 
if  I  did  not  believe  there  was  a  fair  question,  of  course  I  would  tell 
the  complainant  that  I  did  not  think  he  had  a  case;  but  if  I  thought 
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his  case  was  well  founded,  or  if,  after  I  told  him,  I  did  not  think  he 
had  a  good  case,  and  he  insisted  that  it  was  a  good  case — as  a  com- 
plainant did  the  other  day  (I  wrote  to  him  that  I  did  not  think  he 
had  a  complaint,  and  he  said  he  thought  he  had,  and  he  thought  he 
could  convince  my  associates  that  he  had,  and  would  like  to  have  a 
complaint  sent,  so  I  instructed  to  have  it  sent,  and  I  think  it  has  been 
sent) — but  whenever  a  man  wants  to  proceed  with  his  complaint,  the 
Interstate  Commerce  Commission  always  formulates  his  complaint 
for  him.  The  lawyers  do  not  know  liow  to  do  that.  We  just  turn 
it  over  to  our  assistant  secretary,  who  has  a  force  for  that  purpose, 
and  he  formulates  the^  complaint  and  has  it  filed.  There  are  some 
cases  in  which  we  go  no  further  than  that.  Where  the  question  is 
one  of  very  general  interest  which,  we  think,  ought  to  be  heard  in 
the  interests  of  the  public,  Ave  sometimes  furnish  a  lawyer  to  develop 
the  facts  of  the  ca^e.  Now,  I  am  inclined  to  think,  if  you  could 
arrange  this  thing  just  exactly  as  it  ought  to  be  arranged,  you  would 
create  a  bureau  or  a  department — I  do  not  say  that  a  department 
would  be  any  too  large  for  it — which  had  jurisdiction  of  railroads. 

The  Chairman.  A  department  of  railways? 

Mr.  Prouty.  a  department  or  a  bureau  of  railways.  You  would 
lay  all  these  informal  complaints  before  the  bureau  of  railways,  and 
if  the  bureau  of  railways  thought  a  complaint  ought  to  be  formulated 
it  would  be  the  duty  of  that  bureau  to  file  a  complaint  with  the  Inter- 
state Commerce  Commission,  and  I  would  create  a  commission  whose 
whole  duty  it  should  be  to  hear  and  decide  those  complaints.  You 
could  not  find  any  men  too  good  for  such  a  commission ;  you  could  not 
find  any  too  impartial  men  for  such  a  commission;  but  I  do  not  see 
any  other  way  in  which  it  could  be  done. 

The  Chairman.  And  have  this  bureau  refer  the  complaint  to  the 
commission  ? 

Mr.  Prouty.  In  my  opinion  you  have  got  finally  to  let  a  commis- 
sion determine  what  these  rates  shall  be,  because  the  court  can  not 
do  it.  In  my  opinion  the  decision  of  the  commission  must  finalh' 
go  a  long  way  toward  being  taken  as  right.  In  my  opinion  there 
is  no  Avay  in  which  you  can  protect  the  railroads  of  this  countiy 
from  an  erroneous  decision  of  that  commission  within  pretty  broad 
limits.  Of  course,  there  are  limits  within  which  you  can  and  limits 
within  which  you  can  not.  Anything  outrageous  can  be  stopped, 
anything  manifestly  wrong  can  be  stopped,  but  anything  that  is  a 
little  wrong  or  partly  wrong  I  do  not  believe  can  be  stopped.  There 
is  no  other  Avay  to  do  it.  That  is  the  way  the}^  do  it  in  England, 
that  is  the  way  they  are  doing  it  in  Canada,  and  that  is  the  way  you 
have  got  to  do  it  here ;  and  I  believe  you  ought  to  create  a  commis- 
sion and  give  it  that  duty  and  also  take  aAvay  from  it  entirely  all 
these  duties  which  tend  to  make  a  commission  a  partisan  body,  and 
allow  that  commission  to  decide  those  questions.  There  ought  to  be 
enough  commissioners,  so  that  the  question  can  l)e  heard  and  decided 
promptly. 

The  Chairman.  If  they  reach  a  conclusion  that  a  rate  was  too 
high,  would  you  have  them  make  a  substitute  rate  that  Avould  go 
immediately  into  effect  and  make  that  binding  upon  the  railroads, 
and  then  within  certain  limits  have  that  revicAved  or  not  revicAved? 

Mr.  Prouty.  I  think  they  must  have  the  poAver  to  make  a  rate 
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which  is  binding-  uj)on  the  railroad,  unless  it  can  be  reviewed  under 
the  fourteenth  amendment. 

The  Chairman.  As  confiscatory  ? 

Mr.  Prouty.  Yes. 

The  Chairman.  But  outside  of  that  you  would  not  allow  it  to  be 
reviewed  ? 

Mr.  Prouty.  I  would  allow  it  to  be  reviewed  if  it  can  be,  but  Sen- 
ator Dolliver  says  that  it  can  not  be.  As  an  Interstate  Commerce 
Commissioner  I  would  a  great  deal  rather  act  if  my  acts  were  re- 
viewed b}^  some  competent  tribunal,  but  I  want  a  tribunal  which  is 
engaged  exclusively  in  that  business,  which  will  look  at  these  ques- 
tions as  I  do,  which  will  appreciate  them,  or  at  least  consider  them, 
from  the  same  standpoint.  I  do  not  mean  that  I  would  expect  they 
would  have  the  same  opinion  that  I  had  about  them,  because  I  sup- 
pose they  would  not,  but  if  they  do  not  I  am  entirely  satisfied.  Give 
me  a  competent  tribunal.  You  majr  take  any  three  judges  in  this 
land,  I  do  not  care  who  they  are,  and  let  them  hear  these  questions 
from  one  year's  end  to  the  other,  let  them  become  familiar  with  every 
condition  which  surrounds  the  railway  transportation  of  this  country, 
and  I  will,  as  an  Interstate  Commerce  Commissioner,  prefer  to  be 
reviewed  by  a  body  of  that  sort  than  to  have  the  absolute  power  to 
make  the  rates  without  review,  because  I  am  conscious  of  the  fact 
that  I  might  make  mistakes,  and  I  think  I  might  sometimes  decide  in 
favor  of  the  public  in  that  case  where  I  would  not  in  the  other. 

Tlie  Chairman.  If  you  are  satisfied  that  the  difficulty  can  not  be 
settled,  that  the  dispute  between  the  carrier  and  the  shipper  can  not 
be  reconciled,  and  in  your  judgment  there  should  be  a  suit  brought, 
why  not  bring  that  suit  directly  in  the  court  rather  than  let  the  Com- 
mission take  the  time  and  have  a  hearing  and  then  have  that  re- 
viewed ?     Do  you  get  the  idea  ? 

Mr.  Prouty.  I  do,  entirely.  You  look  at  that  from  a  practical 
standpoint,  of  course. 

The  Chair:man.  Yes ;  to  prevent  delay. 

Mr.  Prouty.  In  some  instances  it  would  prevent  delay  and  in  some 
instances  it  would  not.  Let  me  give  j^ou  a  practical  i^'  strr  n. 
Now,  3'ou  take  the  only  case  in  which  an  application  1  .  «.cen  made 
to  us  to  proceed  under  what  is  known  as  the  Elkins  biii.  That  was 
the  Wichita  sugar  differential  case.  In  that  case  the  question  at  issue 
was  the  comparative  rate  on  r^r'^^  ds  of  sugar  from  various  points 
to  Kansas  City  and  to  Wi  igar  is  refined  in  the  United  States 

very  largely  on  the  Atla..c-..  seaboard.  '^Vhen  it  is  refined  on  the 
Atlantic  seaboard  it  may  get  to  Wichita  in  two  ways.  It  may  go  to 
Kansas  Cit}^  and  so  on  through  to  Wichita,  or  it  may  and  frequently 
does  go  down  to  Galveston  and  go  from  Galveston  by  rail  up  to  Kan- 
sas City,  and  in  that  way  it  goes  through  Wichita.  In  the  first  case 
the  sugar  travels  225  miles  farther  in  going  to  Wichita  than  going 
to  Kansas  City,  and  in  the  second  case  the  sugar  travels  225  miles 
farther  in  going  to  Kansas  City  than  in  going  to  Wichita. 

Now,  a  great  deal  of  sugar  is  produced  in  Louisiana,  at,  I  may  say, 
New  Orleans.  The  distance  from  that  point  of  production  to  Kansas 
City  and  to  Wichita  is  practically  the  same.  A  great  deal  of  sugar 
is  produced  out  on  the  Pacific  coast.  That  sugar,  in  order  to  get  to 
Kansas  City,  has  to  go  through  Wichita  to  Kansas  City.  Now,  out 
of  that  very  complicated  situation  there  has  grown  up  in  the  last 
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dozen  years  a  bitter  fight,  and  that  fight  has  residted  in  the  applica- 
tion of  all  sorts  of  dilierentials  between  those  points.  The  differen- 
tial has  sometimes  been  15  cents.  It  has  sometimes  been  nothing. 
It  has  sometimes  been  five  or  seven  or  eight,  or  whatever  happens  to 
be.  On  the  1st  of  January  the  raih-oads  had  entered  into  an  agree- 
ment. They  had  arrived  at  some  sort  of  an  understanding  by  which 
that  differential  was  fixed  at  15  cents,  and  the  people  of  Wichita 
applied  to  the  Interstate  Commerce  Commission  and  asked  to  insti- 
tute a  suit  under  the  Elkins  bill  for  the  purpose  of  correcting  that 
discrimination. 

I  hai^pened  to  be  in  the  West  at  that  time,  and  was  the  member  of  the 
Commission  Avho  saw  the  attorney  for  the  Wichita  people.  I  said  to 
liim.  "  This  act  provides  that  the  Interstate  Commerce  Commission 
shall  institute  a  suit  if  it  has  reasonable  ground  to  believe  that  the 
present  differential  is  wrong.  I  can  not  say  that  I  have  any  reason- 
able ground  to  believe  that  the  present  differential  is  wrong.  We 
have  decided  that  the  rate  may  properly  be  higher  to  AVichita  than 
to  Kansas  City,  and  how  can  I  say.  without  some  investigation,  that 
your  rate  is  wrong,  and  how  can  I  recommend  the  institution  of  a 
suit  on  that  basis?  Before  I  can  do  that  we  must  have  an  investiga- 
tion.'' I  said  to  him.  "  You  file  a  complaint  with  the  Interstate  Com- 
merce Commission,  and  we  Avill  investigate  your  complaint,  and 
after  Ave  have  done  that  we  will  determine  whether  we  will  proceed 
under  the  Elkins  bill  or  whether  we  will  make  an  order  and  proceed 
in  that  way."  I  think  his  complaint  was  filed  somewhere  about  the 
16th  or  ITth  of  December.  AVe  had  to  be  in  Chicago  on  the  2Tth  of 
December,  and  we  heard  the  complaint  then.  We  decided  it  in  ten 
days  after  it  w^as  heard.  We  decided  that  they  ought  to  apply  a 
differential  of  8  cents. 

The  railroads  complied  with  that  order.  Xow,  if  in  that  case  the 
Interstate  Commerce  Commission  had  brought  a  suit,  there  would 
not  have  been  any  termination  of  that  suit  until  it  got  through  to  the 
Supreme  Court  of  the  United  States.  The  shippers  at  Kansas  City 
were  on  one  side  and  the  shippers  at  Wichita  were  on  the  other  side, 
and  ^hey  w^re  bound  to  fight  it  out,  and  in  that  case  where  the  order 
of  ,.^ie  C„,v,' mission  was  complied  with  the  petitioners  got  relief 
within  a  mbntrx,  whereas  in  the  other  case  they  would  not  have  gotten 
it  within  two  years.  Now,  suppose  the  order  had  not  been  complied 
with.  Suppose  we  had  brought  a  suit  to  enforce  the  order.  There 
is  no  reason  why  we  might  not  have  secuiftl^ija  judgment  in  the  case 
of  that  suit  exactly  as  quick  as  we  could  girr-ure  a  final  decree  in  the 
case  of  a  proceeding  under  the  Elkins  bill. 

Senator  Dolliver.  Was  that  an  order  Avithin  the  present  poAver  of 
the  Commission? 

jMr.  Prouty.  Xo;  the  order  of  the  Commission  Avas  this.  The 
Commission  ordered  that  they  cease  and  desist  from  charging  the 
present  differential  of  15  cents  and  it  recommended  that  a  differential 
of  8  cents  be  substituted,  and  the  railwaA^s  accepted  the  reconunenda- 
tion  and  substituted  that  differential. 

Senator  Dollia'er.  Do  you  recognize  the  present  differentials  exist- 
ing by  consent  of  the  public  in  the  railroads  as  a  beneficial  and  wise 
thing  and  something  in  the  interest  of  trajisportation,  or  would  you 
abolish  them. 
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Mr.  Prouty.  I  do  not  think  you  could  abolish  tliem. 
Senator  Dolliver.  Do  you  think  that  they  are  beneficial  and  in  the 
interests  of  the  public? 

Mr.  Prouty.  I  think  they  are  absolutely  essential,  yes.  I  was 
going-  to  sa}'  that  a  differential  sometimes  means  one  thing  and  some- 
times another.  Generally  speaking  I  think  there  must  be  a  difference 
in  rate  between  communities,  and  that  that  is  in  the  interest  of  com- 
petition.    You  could  not  have  competition  without  it. 

Senator  Dolliver.  One  other  question  and  I  am  through.  In 
adjusting  the  ditTerence  between  localities  situate  on  different  rail- 
roads, don't  you  think  that  on  the  whole  the  railroads  themselves  on 
the  ground  having  charge  of  the  matter  could  adjust  those  differ- 
ences ? 

Mr.  Prouty.  Yes. 

The  Chairman.  Better  than  the  Commission? 

Mr.  Prouty.  Yes,  I  do;  but  I  think  there  are  cases  in  which 
numbers  of  the  public  who  are  injured  should  have  some  remedy,  and 
in  a  case  of  that  sort  Pbelieve  the  only  possible  remedy  is  to  be  applied 
through  a  commission. 

The  Chairman.  Through  a  commission  rather  than  through  the 
courts  ? 

Mr.  Prouty.  I  do  not  think  the  court  has  the  power  to  apply  it. 
The  Chairman.  'As  to  localities? 

Mr.  Prouty.  Certainh^  as  to  localities.  Now,  as  to  whether  in 
my  opinion  the  railroad  traffic  men  are  not  ordinarily  better  qualified 
than  a  member  of  the  Interstate  Commerce  Commission  to  determine 
what  these  differentials  should  be  between  different  points,  especially 
different  points  on  the  line  of  that  particular  traffic  man,  I  think 
that  he  in  all  cases  ought  to  have  that  right,  but  that  the  right  should 
be  subject  to  supervision  somewhere.  I  desire  to  give  an  illustration 
of  that.  I  can  best  take  all  these  illustrations  right  out  of  the  files 
of  the  Commission,  and  I  will  take  this  illustration  from  the  last  case 
that  we  had  in  Chicago.  A  good. deal  of  corn  is  raised  in  Texas,  but 
not  all  that  they  consume  there.  A  certain  amount  is  bought  in 
Kansas  and  sent  down  there.  It  is  sometimes  sent  as  corn  meal  and 
sometimes  as  corn  and  ground  in  Texas.  The  Texas  mills  have 
insisted  that  the  railroads  should  make  a  lower  rate  on  corn  than 
they  made  on  corn  meal,  and  the  Texas  commissioners  insisted  that 
they  should  make  a  lower  rate  on  corn  than  on  corn  meal  for  the 
purpose  of  allowing  the  Texas  mills  to  grind  corn. 

This  differential  for  the  last  ten  years  has  been  3  cents  a  hundred 
pounds.  On  the  19th  day  of  last  February  it  Avas  advanced  from  3 
cents  a  hundred  pounds  to  from  7^  to  9  cents  a  hundred  pounds  by  rais- 
ing the  rate  on  corn  meal.  One  cent  a  hundred  pounds  is  a  j^retty 
good  profit  in  grinding  that  corn  meal,  and  of  course  this  change 
in  that  diff'erential  simply  puts  the  Kansas  miller  out  of  business, 
shut  up  the  mills,  and  they  applied  to  the  Interstate  Commerce  Com- 
mission to  investigate  that.  On  our  hearing  in  Chicago  these  facts 
were  developed :  The  Texas  commission  was  proposing  to  reduce  the 
rates  on  grain  and  the  products  of  grain  in  the  State  of  Texas,  and 
they  had  issued  notice  that  on  a  certain  day  they  would  have  a  hear- 
ing at  the  capitol  for  the  purpose  of  determining  whether  these  rates 
should  be  reduced.     The  millers  of  the  State  of  Texas  were  asking 
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for  this  reduction  in  Texas  rates.  The  raih-oads  Avent  to  the  millers  of 
Texas  and  they  said  to  them,  "Is  there  anything  yon  want  here  T* 
"  AMiy,"said  the  millers,"  yes;  we  would  like  to  have  that  diilerential 
between  corn  and  corn  meal  increased ;  w^e  think  you  ought  to  put  the 
rate  on  corn  meal  up."  The  railroad  said,  "All  right;  you  just  stay 
away  from  that  meeting  down  at  Austin  so  that  there  will  not  be 
any  excuse  for  the  Texas  commission,  if  it  undertakes  to  reduce  these 
rates,  and  we  will  raise  this  differential;  we  will  raise  the  rate  on 
corn  meal  to  the  rate  on  flour."'  The  millers  kept  away  from  Austin — 
they  kept  their  part  of  the  bargain- — and  the}'  staj'cd  away,  and  the 
Texas  commission  was  left  without  any  support  for  their  proposi- 
tion to  reduce  the  rates,  and  the  railroads  kept  their  part  of  the  bar- 
gain and  lifted  up  the  rate  on  corn  meal  so  that  the  ditferential  was 
from  9  to  T^  cents,  and  that  put  the  Kansas  mills  out  of  business. 
Now,  I  think  in  a  case  of  that  sort  those  Kansas  millers  ought  to 
have  somebody  to  whom  they  can  go  who  has  power  to  right  that 
wrong.  I  do  not  believe  those  Texas  lines  have  anj^  business  to  do 
that  thing. 

Senator  Kean.  That  was  all  in  Texas? 

Mr.  Prouty.  Oh,  no,  sir;  the  lines  that  did  it  were  the  lines  that 
led  from  Kansas  City  to  Texas — into  Texas.  Those  were  the  lines 
that  made  the  raise,  but  they  did  it  at  the  request  of  their  Texas 
connections.  You  talk  about  the  confiscation  of  property.  Could 
you  have  any  more  absolute  confiscation  of  property  than  the  con- 
fiscation of  the  property  of  those  mills?  You  talk  about  autocratic 
action.  Could  you  have  any  action  that  is  any  more  autocratic  than 
that  ?  Is  it  not  the  duty  of  the  United  States  Government  to  pro- 
vide a  tribunal  somewhere  which  justly  and  fairly  can  judge  be- 
tween these  Kansas  millers  on  the  one  side  and  these  railroad  lines 
on  the  other  side?  And  I  want  to  say,  Mr.  Chairman,  as  em- 
phatically as  I  can,  that  I  utterly  dissent  from  this  proposition 
which  has  been  sent  broadcast  over  the  country,  that  to  give  some 
tribunal  that  right  is  tantamount  to  inv^esting  that  tribunal  wath 
the  power  to  fix  the  interstate  rates  of  this  country,  I  want  to  insist 
that  there  is  not  the  slightest  analogy  between  the  tw^o  propositions, 
and  I  want  to  make  that  as  plain  and  emphatic  as  I  can,  because  it 
to  bestow  upon  the  Interstate  Commerce  Commission  that  right  is 
to  clothe  it  with  the  right  to  make  the  interstate  rates  of  this  country, 
I  am  not  for  it;  but  it  has  not  that  right,  it  has  not  that  power,  and 
it  is  not  analogous  to  that  power. 

Senator  Dolliver,  ^Vhat  is  the  objection  to  that  general  power? 

Mr.  Prouty.  Of  fixing  all  the  rates? 

Senator  Dolliver.  Yes. 

Mr.  Prouty.  Well,  now,  I  do  not  admit  that  the  Interstate  Com- 
merce Commission 

Senator  Dolliver.  Mr.  Stickney,  of  the  Great  Western  Railway, 
has  filed  a  paper  in  which  he  says  that  this  piecemeal  business  is 
worthless  to  the  public,  and  that  nothing  could  be  of  any  value  to  the 
jMiblic  in  that  i)articular  unless  the  power  to  adjust  these  schedules 
v,as  placed  bodily  in  this  Commission. 

Mr.  Prouty.  I  do  not  admit  that  a  proper  commission — and  I  do 
not  think  the  present  Commission  is  a  proper  commission — I  do  not 
admit  that  a  proper  commission,  with  the  proper  staff,  could  not 


20  REGULATION    OF    RAILWAY   RATES. 

make  the  interstate  rates  of  this  coiintr3\  I  think  they  could,  without 
any  difficulty,  but  I  have  always  believed,  in  the  first  place,  that,  as  a 
matter  of  justice,  the  railroads  should  be  allowed  to  fix  their  own 
rates.  Our  railroads  are  private  property.  The  money  has  gone 
into  those  enterprises  upon  the  implied  understanding,  at  least,  that 
they  should  have  the  right  to  manage  them  as  they  wanted.  I  believe 
they  should  be  allowed  to  do  that,  subject  only  to  this  qualification, 
the  same  qualification  which  rests  upon  the  use  of  every  other  kind 
of  property  in  the  world,  that  they  shall  manage  that  property  within 
the  law. 

I  think  as  a  matter  of  justice  it  is  the  right  of  the  railroad  com- 
pany to  fix  its  own  rate  until  by  the  fixing  of  that  rate  it  injures  the 
public,  and  then  I  think  the  public  must  interfere  and  stop  it.  That 
is  the  first  reason.  The  second  reason  is  that  in  my  opinion  it  is 
foi^the  interests  of  the  public  that  they  should  fix  their  own  rates. 
I  think  it  is  for  the  interest  of  the  public  that  a  railroad  should  have 
the  right  to  develop  an  industrv  on  its  own  lines.  Let  me  give  you 
an  illustration  of  what  I  mean  there,  and  I  will  take  that  from  the 
last  case  we  had  in  Chicago — another  case,  the  case  of  the  Meneshaw 
Wooden  Ware  Compan3^  Lard  tubs  are  used  in  great  quantities 
on  the  ]Missouri  Eiver.  and  until  of  late  they  have  been  manufac- 
tured in  Minnesota.  A  factory  has  been  established  at  Tacoma  to 
make  them.  Lumber  costs  less  in  Tacoma  than  it  does  in  Minnesota, 
although  labor  costs  a  little  bit  more.  Still  the  lard  tubs  can  be 
produced  much  more  cheaply  in  Tacoma  than  they  can  in  Minne- 
sota. The  Tacoma  people  went  to  the  Xorthern  Pacific  and  said, 
"  Make  us  a  rate  by  which  Ave  can  put  those  tubs  into  the  Missouri 
River  countr}'."  A  rate  of  85  cents  was  made,  but  that  was  not 
satisfactory,  and  finally  a  rate  of  65  cents  was  made,  and  on  that 
rate  the  Tacoma  factory  sells  about  half  the  lard  tubs  used  in  the 
Missouri  River  district. 

It  seems  to  me  that  ]Mr.  Llanniford,  of  the  Xorthern  Pacific,  should 
have  the  right  to  m.ake  a  rate  of  that  sort  to  develop  an  industry  on 
his  line,  provided  he  doe-  no  injustice  to  anybody  else,  and  I  believe 
it  is  for  the  interest  of  the  public  that  he  should  have  the  right  to 
make  that  rate.  The  case  came  up  in  this  way:  While  Mr.  Hanni- 
ford's  rates  on  those  commodities  from  Tacoma  to  the  Missouri  River 
is  65  cents,  his  rate  the  other  way  is  $1.35,  and  a  complainant  said 
that  jMr.  Hanniford  ought  to  have  made  him  just  as  low  a  rate  from 
the  Missouri  River  to  Tacoma  as  he  made  from  Tacoma  to  the  Mis- 
souri River.  That  is  the  way  the  complaint  came  up;  but  my  point 
IS  illustrated  by  the  rate  which  Mr.  Hanniford  made  to  develop  his 
industry.  I  think  he  should  be  alloAved  to  do  that,  and  that  it  is 
for  the  interest  of  the  public  that  he  should.  In  my  judgment  the 
railroad  rates  of  this  coimtry  to-day  are  lower  than  they  would  have 
been  had  they  been  made  by  any  interstate  commerce  commission  in 
the  world.  But  I  call  attention  especially  to  the  fact  that  the  influ- 
ences which  have  forced  doAvn  the  raihvay  rates  of  the  United  States 
no  longer  operate  to  a  very  great  extent. 

^^-lien  I  came  on  to  the  Interstate  Commerce  Commission  eight 
years  ago  there  was  a  most  A'igorous  competition  between  the  railroads 
in  railway  rates  in  all  parts  of  this  country.     To-day  that  competi- 
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tion  has  disappeared.  You  have  left  the  kind  of  competition  that  I 
refer  to  in  some  cases,  but  that  competition  only  exists  in  peculiar 
cases  and  particular  cases,  and  it  is  disappearing.  You  have  heard, 
I  expect,  a  good  deal — I  have  not  read  these  hearings  so  I  do  not 
know — about  the  force  of  market  competition.  That  is  the  kind  of 
competition  I  call  attention  to.  It  is  a  more  sul)tle  kind  of  com- 
petition than  railroad  competition  is,  because  it  can  take  place 
between  the  railroads  which  reach  the  same  point  from  opposite 
directions,  and  that  is  not  true  where  you  have  the  simple  railway 
competition  between  competing  carriers,  so  to  speak.  But  let  me 
assume  a  case.  St.  Louis  sells  goods  in  Denver  and  Chicago  sells 
goods  in  Denver.  The  St.  Louis  merchant  saj^s  to  the  Missouri 
Pacific,  '"  Make  me  a  rate  and  I  will  give  you  some  traffic."  The 
Chicago  merchant  says  to  the  Xorthwestern.  ''  Make  me  a  rate  and  I 
will  give  you  some  traffic."'  These  two  lines  make  the  rate  to  Denver 
against  one  another,  bidding  against  one  another  for  the  purpose  of 
obtaining  the  traffic.  It  does  not,  as  a  general  rule,  increase  the 
amount  of  traffic,  it  docs  not  increase  the  amount  of  groceries  con- 
sumed in  Denver;  it  simph^  determines  whether  the}'  shall  start 
from  St.  Louis  or  Chicago,  whether  they  shall  go  by  the  Missouri 
Pacific  or  the  Northwestern.  Now,  then,  if  the  Missouri  Pacific  and 
the  Northwestern  are  owned  by  the  same  persons,  what  becomes  of 
your  market  competition  They  raise  that  rate  2  cents  a  hundred 
pounds;  the  distribution  of  the  traffic  is  exactly  the  same  and  your 
market  competition  is  gone. 

Senator  Dolliver.  Do  you  mean  to  say  that  that  kind  of  competi- 
tion between  the  Missouri  Pacific  and  the  Northwestern  in  a  case  like 
that  has  disappeared  ? 

Mr.  Prouty.  Certainly  I  do,  to  a  very  great  extent.  I  do  not  mean 
to  say  entirely.  I  do  not  mean  to  say  it  has  disappeared  to  the  same 
extent  that  competition  in  the  rate  has,  because  that,  for  all  practical 
purposes,  has  absolutely  disappeared  in  the  United  States.  I  do  not 
pretend  to  say  that  competition  in  facilities,  market  competition, 
has  disappeared,  but  I  sav  it  is  disappearing.  Let  me  give  you  an 
illustration  of  that.  I  will  take  this  from  our  own  files.  About  the 
1st  of  January,  1903,  the  rates  from  St.  Louis  and  that  territory  into 
Texas  were  advanced.  They  were  advanced  to  a  higher  point  than 
they  had  ever  touched  before  since  the  Interstate  Connnerce  Commis- 
sion existed,  and  we  felt  that  it  was  our  duty  to  investigate  the  ques- 
tion of  those  rates.  This  situation  was  developed :  Articles  consumed 
in  Texas  are  purchased  both  in  St.  Louis  and  Chicac'o  and  also  in  New 
York. 

Now,  the  rate  from  New  York  to  Galveston  and  from  Galveston 
to  the  interior  towns  of  Texas,  common  i^joints,  as  compared  with  the 
rate  from  St.  I^ouis  to  Texas  connnon  points,  determines  vviiether  the 
goods  shall  be  bought  in  Nev;  York  or  in  St.  Louis,  so  that  you  have 
there  market  competition.  It  turned  out  that  before  this  advance  in 
rates  from  St.  Louis  into  Texas  an  agreement  had  been  made  between 
the  steamship  lines  which  serve  Texas  and  the  railroads  which  carry 
that  traffic  into  the  interior  by  which  the  rates  from  New  York  were 
to  ])e  advanced  to  the  same  extent  that  the  rates  from  St.  Louis  were 
to  be  advanced,  and  the  trallic  men  testified  that  they  could  not  and 
thev  would  not  have  made  the  advance  from  St.  Louis  had  not  the 


22  REGULATION    OF    RAILWAY    RATES. 

Xew  York  lines  agreed  to  make  the  advance  from  New  York.  Jnst 
look  on  that  map  there  and  you  will  see  across  the  southern  part,  from 
Georgia  to  the  middle  of  Texas,  a  zone  where  yellow-pine  lumber 
grows.  There  are  mills  all  the  way  from  Georgia  to  the  middle  of 
Texas,  nearly  1,500  miles.  Above  the  Ohio  Eiver  and  east  of  the 
Mississippi  River  and  west  of  a  line  drawn  from  Pittsburg  to  Buffalo 
is  what  is  called  the  Central  Freight  Association  territory..  Very 
large  quantities  of  yellow-pine  lumber  are  produced  in  that  whole 
section  which  find  their  way  into  the  Central  Freight  Association 
territory,  and  the  mills  all  the  way  from  Georgia  to  Texas  desire  to 
sell  in  that  territory. 

Now,  there  you  ha^e  market  competition,  and  market  competition 
of  the  most  virulent  kind,  and  that  sort  of  market  competition  ham- 
mered doAvn  that  rate  until  it  was  a  low  rate  without  the  slightest 
doubt.  That  competition  has  disappeared.  Those  rates  were  ad- 
vanced, first  1  cent,  and  then  another  cent,  and  finally  they  were 
advanced  2  cents  a  hundred  pounds,  and  the  testimony  on  that  trial 
was  to  the  effect  that  unless  every  line  which  led  from  every  part  of 
that  territory  had  first  agreed  to  make  that  advance  it  never  could 
have  been  made.  That  is  the  testimony.  That  is  what  I  mean  by 
the  disappearence  of  market  competition.  I  don't  know  whether 
you  gentlemen  appreciate  the  extent  to  which  railroad  operation  has 
been  unified  in  the  United  States.  I  had  occasion  the  other  day  to 
tell  one  of  our  clerks  in  our  office  to  make  me  up  a  statement  which 
would  show  certain  facts  with  reference  to  certain  great  systems  of 
railroads  in  the  United  States.  I  gave  to  him  six  systems,  and  if  I 
remember  right  those  six  systems  were  the  Vanderbilt  system,  the 
Pennsyh'ania  system,  the  Gould  system,  the  Harriman,  the  Hill  sys- 
tem, and  the  I\ock  Island  system.  I  said  to  him,  "  You  take  the 
statistical  returns  of  the  railways  to  the  Interstate  Commerce  Com- 
mission and  tell  me  from  those  statistical  returns  how  many  miles 
of  railroad  are  controlled  by  those  six  systems."  He  did  so,  and  it 
turned  out  that  of  all  the  railroads  of  the  United  States  about  55 
per  cent  were  embraced  in  those  systems. 

But,  gentlemen,  that  did  not  express  it.  for  the  simple  reason  that 
the  railroads  which  were  embraced  within  those  systems  do  so  much 
more  business  and  were  so  much  more  important  than  the  railroads 
left  out  of  the  svstems.  For  instance,  there  are  17,000  miles  of  double 
track  in  the  United  States.  Of  that  17.000  miles  10,000  miles  belong 
to  the  Pennsylvania  and  the  New  York  Central  systems  alone.  Of 
the  railway  capitalization  of  the  United  States  two-thirds  is  em- 
braced in  those  sj^stems.  Of  the  raihvay  gross  receipts  in  the  United 
States  62  per  cent  are  embraced  in  those  systems.  That  does  not 
express  it.  The  men  who  are  potential  in  these  systems  are  poten- 
tial in  other  railroads  in  the  United  States.  I  say  that  competition 
between  the  railroads  has  ceased,  and  if  it  has  not  ceased  entirely  it 
will  in  the  near  future.  The  end  of  this  thing  is  not  yet.  You  come 
up  into  my  country,  and  take  the  Boston  and  Maine  Railway  Com- 
pany, and  there  you  have  a  property  which  operates  2,300  miles  of 
railway.  Its  capital  stock  is  $27,000,000,  so  that  an  investment  of 
$14,000,000  controls  every  railroad  there  is  in  New  England  north 
of  Boston  and  Albany  and  east  of  the  Green  Mountains.  You  can 
go  then  into  Mr.  Hine's  territor}'.  I  do  not  remember  just  how  much 
the   Louisville   and   Nashville   operates,   but   probably   3,500   miles. 
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The  Atlantic  Coast  Line  operates  4.500  miles,  and  the  Atlantic  Coast 
Line  owns  the  Louisville  and  Xashville.  The  capital  stock  of  the 
Atlantic  Coast  Line,  as  I  remember  it.  is  $38,000,000;  so  that  an 
investment  of  $19,000,000  controls  those  8,000  miles  of  railway. . 
Why.  gentlemen,  there  is  no  limit  to  it.  You  can  not  rely  on  competi- 
tion to  reduce  these  rates.  That  is  the  point  I  wish  to  make.  I  say 
that  you  must  rely  on  something  else,  because  competition  has  gone. 
I  do  not  say  that  it  ought  not  to  go.  I  do  not  sa}'  that  anybody  is 
complaining  because  it  has  gone,  but  I  say  it  has  gone,  as  a  fact. 

Senator  Dolliver.  Those  cases  you  cited  where  the  differentials 
were  changed,  were  they  such  cases  that  you  think  could  not  be 
brought  directly  into  the  courts  under  the  Constitution,  according  to 
your  argument — in  the  first  instance,  I  mean? 

Mr.  Prouty.  I  do  not  think  the  court  has  any  power  to  determine 
a  rate  for  the  future,  and  I  do  not  think  that  the  Commission  has 
to-day  on  its  docket  a  case  which  can  be  satisfactorily  disposed  of 
without  determining  the  rate  for  the  future. 

Senator  Dolliver.  These  are  the  cases  you  cited. 

Mr.  Prouty.  Yes. 

Senator  DoELivER.  You  say  the  power  to  fix  the  rates  primarily 
belongs  to  the  road,  but  there  should  be  this  power  invested  in  some 
tribunal  to  correct  an  abuse.  The  power  of  those  to  fix  a  rate,  accord- 
ing to  the  testimonv  given  here,  would  lead  to  the  reduction  of.  say, 
1,000  rates. 

Mr.  Prouty.  That  is  often  so. 

Senator  Doeeiver.  Following  that  up,  you  would  reach  nearly  all 
the  rates  in  the  country. 

Mr.  Prouty.  I  do  not  think  you  would;  but  I  would  like  to  say  a 
word  on  that,  because  I  have  some  ideas  about  that.  Suppose  that 
the  Esch-Townsend  bill  became  a  law.  That  is  a  rather  violent  sup- 
position, but  we  may  suppose  it  for  the  sake  of  argument.  We  will 
say  that  to-morrow  morning  it  becomes  a  law.  Every  traffic  manager 
in  the  United  States  has  exactly  the  same  right  to  change  his  rates 
to-morrow  morning  that  he  has  now.  There  is  no  question  about  that. 
If  that  bill  became  a  law,  what  would  happen?  I  do  not  know  of 
any  better  answer  to  that  question  than  to  inquire  what  did  happen. 
The  Interstate  Commerce  Commission  never  possessed  the  power  to 
make  a  rate  or  to  fix  a  differential,  but  the  Interstate  Commerce  Com- 
mission supposed  that  it  had  that  power.  It  exercised  that  power. 
The  people  supposed  it  had  that  power.  The  railroads,  with  some 
few  exceptions,  supposed  it  had  that  power  and  conceded  it.  Xow, 
what  did  happen  when  just  exactly  that  thing  was  done?  The  act 
to  regulate  commerce  went  into  effect  in  April,  1887.  On  November 
1,  1887,  the  Commission  decided  the  case  of  the  Board  of  Farming- 
ton,  if  I  get  the  name  right,  against  the  Milwaukee  and  St.  Paul  road. 

The  Milwaukee  and  St.  Paul  has  two  lines  between  St.  Paul  and 
Chicago,  one  of  which  is  called  the  "  River  Line,"  running  through 
Red  Wing,  and  the  other — I  forget  the  name — runs  through  Farm- 
ington  and  is  a  longer  line.  The  rate  on  grain — corn,  wheat,  and  grain 
products — on  the  river  line  was  7^  cents  to  Chicago,  and  the  rate  on 
the  other  line  from  Farmington  was  15^  cents  to  Chicago.  Farming- 
ton  complained  that  there  was  an  undue  discrimination  against  that 
town.  The  Commission  heard  the  ca'^e  and  decided  that  there  was — 
decided  that  the  rate  from  Farmington  mn^t  not  exceed  the  rate  from 
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Red  Wing  and  other  points  on  the  river  division  by  more  than  one- 
third,  and  that  order  was  complied  with.  Immediately  afterwards 
there  came  this  Evans  case,  of  which  I  have  spoken,  in  which  the 
court  reduced  the  rate  on  wheat  from  Walla  Walla  to  Portland  from 
30  to  23^  cents.  Immediately  afterwards  came  the  Reynolds  Case,  in 
which  the  Commission  determined  the  classification  on  lumber  should 
be  the  same  as  the  classification  on  ties,  and  it  ordered  the  railways 
to  make  the  classificaton  on  ties  the  same  as  the  classification  on 
lumber. 

The  thing  I  desire  to  call  attention  to  is  the  fact  that  the  Interstate 
Commerce  Commission  did  exercise  then  exactly  the  power  which  it 
says  must  be  exercised  by  some  commission  now,  and  the  important 
bearing  of  that  is  to  determine  what  would  be  the  result  to-day. 
Wliat  was  the  result  then?  The  result  then  was  that  a  good  many 
complaints  of  discrimination  were  filed;  that  very  few  complaints 
for  unreasonable  rates  were  filed;  but  there  was  no  overturning  of 
commercial  conditions,  there  was  no  attack  on  railway  securities,  the 
streets  were  not  filled  with  widows  and  orphans  rendered  destitute 
by  that  legislation.  It  produced  very  little  effect  on  the  railroad 
operations  of  this  country.  There  is  no  reason  to  suppose  that  the 
effect  to-day  would  be  any  different.  There  are  more  unreasonable 
rates  to-day. 

Senator  Dolliver.  That  you  have  reasoned  from  the  fact  that  after 
the  interstate-commerce  law  was  passed  it  became  evident  that  the 
general  railway  situation  was  prett}'  nearly  perfect;  that  there  was 
little  or  no  dissatisfaction  in  it  and  few  or  no  complaints  made  against 
it.     Would  that  same  state  of  things  prevail  to-day  ? 

Mr.  Proutv.  No;  I  think  there  was  the  greatest  dissatisfaction 
before  that  act  was  passed. 

Senator  Dolliver.  There  was  a  good  deal  of  talk? 

INIr.  Prouty.  But  the  testimony,  if  you  will  look  into  it,  showed  the 
rankest  condition. 

Senator  Dolliver.  Hovr  did  it  happen  so  few  complaints  were 
made  ? 

Mr.  Prouty.  A  law  does  two  things:  It  punishes  a  thing  which  is 
wrong — corrects  that — and  it  prevents  the  perpetration  of  a  thing 
which  is  wrong. 

Senator  Dolliver.  Did  it  in  this  case  actually  operate  to  induce  the 
railroads  to  themselves  immediately  set  about  the  correction  of  these 
evils? 

Mr.  Prouty.  Certainly;  the  railroads  of  this  country  absolutely  re- 
vised their  tariff's  in  all  official  classification  territory  from  the  time 
the  long  and  short  haul  clause  was  observed,  and  all  over  the  country 
these  tariffs  were  revised  to  conform  with  what  was  understood  to  be 
the  requirement  of  the  law — certainly.  And  that.  I  should  expect, 
would  be  the  effect  of  the  passage  of  a  substantial  law  now. 

The  Chairman.  You  say  that  competition  is  destroyed,  or  in  many 
instances  it  is  destroyed,  and  therefore  I  infer  the  possibility  you 
stated  that  the  rates  can  be  advanced  and  have  been  advanced  by 
reason  of  this  diminution  of  competition? 

Mr.  Prouty.    Yes. 

The  Chairivian.  But  is  it  not  a  fact  that  it  is  to  the  interests  of  the 
railroads  themselves  to  help  build  up  and  foster  the  localities  on  their 
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lines,  and  is  it  probable  or  possible  that  they  would  oppress  localities 
situate  on  their  lines  and  advance  rates  to  the  injury  of  the  com- 
munities ? 

JMr.  Prouty.  There  is  no  prospect  that  an  enlightened  railroad 
manager  would  do  anything  which  would  lessen  the  revenues  of  his 
railroad. 

The  CiiAiRMAx.  Does  not  the  railroad  live  and  prosper  and  have 
success  just  as  the  conmiunities  it  reaches  do? 

JMr.  Prol  TY.   It  certainly  does. 

The  Chairman.  And  can  a  railroad  afford,  under  those  conditions, 
to  unreasonabl}'  advance  the  tariff  rates? 

Mr.  Prouty.  A  railroad  can  not  afford  to  advance  the  tariff  rates  to 
such  an  extent  as  will  deplete  its  revenues. 

The  Chairman.   Or  reduce  business. 

Mr.  Prouty.  It  may  reduce  its  business  and  not  deplete  its  reve- 
nues. Take  an  illustration.  I  put  it  to  Mr.  Baer  when  he  was 
talking  about  coal.  There  are  4,000,000  tons  of  anthracite  coal  used 
in  the  city  of  New  York.  If  the  price  of  that  coal  is  advanced  a 
dollar  a  ton,  it  will  perhaps  decrease  its  use  by  a  half  million  tons,  so 
that  you  will  sell  three  million  and  a  half  tons  there.  If  you  increase 
that  price  a  dollar,  you  gain  three  million  and  a  half  dollars,  and  you 
lose  the  sale  of  half  a  million  tons. 

Senator  Dolliver.  That  is  where  the  road  ovrns  the  product? 

INIr.  Prouty.  Yes.  ^ 

Senator  Dollivi:r.  There  is  no  competition;  and  there  is  another 
thing  that  the  road  was  doing — a  vicious  thing. 

JSIr.  Prouty.  I  do  not  say  that  it  is  a  vicious  thing  or  an  improper 
thing  at  all.  I  do  not  intimate  that.  I  do  not  say  that  the  rate  is 
too  high. 

Senator  Dolliver.  It  is  an  abuse. 

Mr.  Prouty.  I  do  not  claim  it  is  an  abuse.  I  am  not  intending  to 
make  any  insinuation  that  the  rate  is  too  high. 

Senator  Dolliver.  But  do  you  think  it  is  proper  for  railroads  to  be 
interested  in  manufacturing  or  mining  as  against  their  competitors 
on  their  lines? 

Mr.  Prouty.  That  is  an  economic  proposition.  No ;  I  do  not  much 
think  that  it  is;  but  they  are  in  a  great  many  cases,  not  only  in  the 
case  of  the  anthracite-coal  roads  in  Pennsylvania,  but  it  is  the  case 
with  the  bituminous  roads  out  West  and  in  a  great  many  places. 
Now,  what  I  wanted  to  say  was  this :  Take  the  cattle  rate  from  Texas. 
That  cattle  rate  has  been  advanced  three  times  Avithin  the  last  six 
years.  I  do  not  suppose  that  the  advance  in  that  cattle  rate  has 
affected  the  movement  of  cattle.  I  expect  there  are  probably  as 
many  cattle  raised  in  Texas  to-day  as  would  be  raised  in  Texas  if  the 
rate  was  exactly  the  same  as  it  was  six  years  ago.  Nevertheless,  the 
revenues  of  the  companies  have  been  very  materially  increased,  so 
that  when  you  can  increase  the  rate  without  diminishing  the  move- 
ment it  is  for  the  interest  of  the  railway  to  increase  the  rate;  and  it 
may  often  happen  that  a  railroad  can  increase  the  rate  without 
diminishing  the  movement  to  a  point  which  would  be  utterly  luirea- 
sonable  and  unjust. 

I  would  like  to  say  one  thing  more.  I  said  competition  had  pretty 
well  mnw  out  in  this  country.     We  heard  some  ti'stimony  the  other 
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morning  Avhich  rather  illustrates  that.  It  was  the  testimony  in  the 
case  of  the  Pittsburg  Plate  Glass  Company,  which  complained  that 
the  import  rates  from  Antwerp  to  certain  points  in  this  country  were 
loAver  than  the  domestic  rates  in  this  country.  It  appeared  that  the 
rate  from  Antwerp  to  Chicago  through  Boston  was  40  cents,  and 
from  Boston  to  Chicago  the  rate  was  58  cents,  as  I  remember  it.  It 
appeared  that  the  rate  which  ]Mr.  Fish  charges  from  New  Orleans 
to  Chicago  was  75  cents,  but  that  the  through  rate  from  Antwerp 
through  New  Orleans  via  the  Illinois  Central  was  32  cents.  Now, 
when  we  came  to  inquire  into  it,  this  turned  out  to  be  the  fact. 
There  was  no  competition  between  New  York  and  Chicago;  they 
had  got  that  out  of  the  way.  There  was  no  competition  between 
Boston  and  Chicago;  they  had  got  that  out  of  the  way.  There 
was  no  competition  between  New  Orleans  and  Chicago  because  that 
was  out  of  the  way :  but  when  you  started  on  the  other  side  in  Ant- 
werp, where  you  could  come  in  through  the  Gulf  of  St.  Lawrence  or 
through  Boston  or  New  York  or  New  Orleans  or  Gah^eston,  there 
was  the  most  active  competition,  and  that  competition  produced  a  rate 
of  38  cents  from  Antwerp  to  Minneapolis  as  against  the  rate  of  40 
cents  from  Chicago  to  Minneapolis. 

That  illustrates  the  eifect  of  competition.  They  have  expressed 
the  thought  that  they  were  confident  they  would  be  able  to  get  rid 
of  that  competition.  They  had  not  been  able  to  devise  a  means 
yet,  but  they  thought  that  Avithin  a  short  time  they  would  be  able  to 
persuade  the  Gulf  line?  that  they  ought  to  get  together  and  fix  the 
rate  up  and  then  they  would  be  able  to  charge  the  foreigner  just  as 
much  as  the  American. 

Senator  Dolliver.  What  localities  were  injured?  \Miat  localities 
complained  and  will  complain  to  you? 

Mr.  Prouty.  The  people  who  complained  were  the  Pittsburg  Glass 
Company.  They  said:  "Great  heavens,  we  manufacture  glass  down 
here  in  Pittsburg,  and  it  costs  us  more  to  get  our  product  up  to  Min- 
neapolis than  it  costs  the  Belgian  manufacturer  to  get  his  product  all 
the  way  from  Antwerp." 

Senator  Dolliver.  Was  the  complaint  made  to  the  Commission? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  "\"Miat  is  the  disposition  of  that? 

Mr.  Prouty.  We  have  not  decided  that  case  yet. 

Senator  Dolliver.  Now.  in  beginning  an  inquiry,  how  would  you 
constitute  the  Commission?  Would  you  have  their  term  of  service 
for  a  long  time — longer  than  now  ? 

Mr.  Proltty.  If  you  ask  me  what  I  think  about  it  as  an  individual, 
I  would  say  "  no."  If  jon  ask  me  what  my  opinion  about  it  is  if  I 
were  to  be  appointed  an  interstate  commerce  commissioner,  I  would 
say  "  yes." 

Senator  Dolliver.  Do  you  think  a  body  subject  to  political  in- 
fluences, such  as  is  the  case  of  the  Commission  at  present,  removal 
at  the  pleasure  of  the  President 

Mr.  Prouty.  I  do  not  understand  that  the  commissioners  can  be 
removed  at  the  pleasure  of  the  President.  He  takes  that  view  of  it, 
but  I  do  not. 

Senator  Dolliver.  At  the  end  of  a  given  time  or  at  pleasure  would 
vou  be  as  untrammeled  and  free  to  act  as  a  court  which  was  appointed 
'for  life? 
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Mr.  Prouty.  No;  I  think  yoii  obtain  a  someAvhat  more  independent 
action  in  case  of  a  conrt  than  you  do  in  case  of  a  commission,  but, 
after  all.  I  think  it  is  a  preity  good  plan  to  have  an  administrator 
coming  back  to  the  source  of  power  about  once  in  six  or  seven  years. 
I  do  not  find  any  fault  with  that. 

Senator  Dolliver.  If  the  power  is  given  the  Commission  to  sub- 
stitute a  rate  for  one  challenged,  will  not  that  confer  upon  it  the 
power  to  advance  and  lower  rates  ? 

Mr.  Prouty.  I  do  not  think  the  Commission  would  exercise  the 
power  to  advance  a  rate.  It  would  confer  that  power  and  it  must 
of  necessity  confer  that  power  if  the  Commission  is  to  fix  a  differ- 
ential, because  there  are  certain  cases  where  a  difl'ercntial  can  not  be 
fixed  miless  you  have  a  i-ight  to  fix  both  the  maximum  and  the  mini- 
mum rates. 

Senator  Dolliver.  Where  discriminations  between  the  communities 
are  alleged,  if  the  power  is  given  to  the  Commission  to  fix  the  rate, 
could  it  not  lower  the  rate  or  raise  the  rate  to  avoid  the  discrimina- 
tion ? 

Mr.  Prouty.  I  think  the  Commission  in  that  case  should  be  allowed 
to  determine  the  differential  without  saying  whether  the  rate  should 
be  lower  or  higher.  The  railroads  should  be  allowed  to  observe  it. 
If  thev  decline  to  observe  it,  then  the  Commission  should  be  allowed 
to  do  it. 

Senator  Dolliver.  Could  you  control  the  question  of  discrimina- 
tion between  communities  except  on  the  power  to  fix  both  the  maxi- 
mum and  the  minimum  ? 

Mr.  Prouty.  I  have  answered  that  question. 

Senator  Dolliver.  That  is  all  the  questions  I  desire  to  ask. 

Mr.  Prouty.  I  want  to  add  one  thing,  I  have  said  that  the  power 
to  correct  a  rate  was  not  in  any  way  analogous  to  the  power  to  fix  the 
interstate  rates  of  this  country,  and  it  is  not ;  but  there  is  a  certain 
basis  of  fact  to  the  claim  of  the  railroads  in  that  respect.  If  you  fix 
one  rate  to-day  and  another  rate  to-morrow,  you  jDresently  have  fixed  a 
great  many  rates,  and  if  those  rates  can  not  be  departed  from  widiout 
the  consent  of  the  Commisison  or  a  court  that  fixes  the  rates,  you  have 
got  in  fact  a  more  or  less  rigid  system  of  rates.  I  have  always  insisted 
in  order  to  obviate  that  difficulty — I  do  not  think  there  is  any  real 
difficulty,  but  in  order  to  obviate  it.  if  there  be  one — that  the  rate 
fixed  by  the  Commission  should  be  observed  for  a  certain  length  of 
time,  aiid  should  then  cease  to  be  obligatory  on  the  carrier.  I  have 
said  if  the  railroads  observe  it  for  a  year  or  "two  years  that  the  carrier 
shoidd  have  the  same  right  to  change  that  rate  as  any  other  to 
begin  anew. 

Senator  Cullom.  Mr.  Prouty,  I  do  not  think  I  waiit  to  ask  you 
very  many  questions,  but  as  I  understand  you.  the  chief  thinf^  that 
you*^  think  ought  to  be  done  by  this  Congress  if  they  do  anything,  is 
to  not  only  allow  you  to  determine  a  reasonable  rate  on  complaint, 
but  if  you  "find  that  it  is  not  reasonable,  to  allow  you  to  make  another. 

Mr.  Prouty.  I  do  not  say  that  any  power  should  be  conferred  on 
me  or  that  it  shall  be  conferred  upon  the  present  Commission,  or  any- 
thing of  the  sort,  but  I  say  in  order  to  regulate  the  railroad  rates  of 
this  country  you  have  got  to  do  it  by  a  commission,  and  that  commis- 
sion must  clp"  what  you  have  said,  'it  must  have  the  right  to  fix  the 
rate. 
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Senator  Cullom.  I  do  not  mean  you  personally  or  this  particular 
Commission,  but  any  commission  that  may  be  appointed. 

Mr.  Prouty.  Some  commission. 

Senator  Citllom.  You  think  it  ought  to  be  a  commission  to  fix  a 
rate  for  tlie  future. 

Mr,  Prouty.  It  can  not  be  anything  else.  I  do  not  know  whether 
it  has  been  spoken  of  here  or  not.  but  the  experience  of  the  English 
people  on  that  point  is  instructive.  They  have  a  law  like  ours,  ex- 
cept that  Parliament  fixes  the  maximum  rate. 

Senator  Culloisi.  You  do  not  believe  a  maximum  rate  in  this  coun- 
try would  amount  to  anything? 

Mr.  Prouty.  It  depends  on  who  fixes  it.  If  the  legislature  of 
Nebraska  fixes  it,  it  amounts  to  a  good  deal;  if  somebody  else,  it  may 
not. 

Senator  Cullom.  Can  a  commission  or  anybody  else  make  a  rate 
for  the  whole  country  and  put  it  in  force  and  say  no  railroad,  no 
interstate  commerce  carrier,  should  go  above  it? 

Mr.  Prouty.  Congress  could. 

Senator  CuLLo:\r.  We  could  make  it.  but  could  it  be  operated  suc- 
cessfully in  the  interests  of  the  public  as  well  as  of  the  railroads  ? 

Mr.  Prouty.  It  would  depend  on  the  schedule.  If  the  schedule 
was  all  right,  the  railroads  might  fall  below  that  if  they  wanted  to. 
That  is  what  a  railroad  does  when  it  develops  an  industry  on  its 
lines;  it  makes  a  lower  rate  and  not  a  higher  one. 

Senator  CuLLo:\r.  If  the  maximum  rate  were  to  be  made  for  the 
whole  country,  it  would  have  to  be  made  so  high  that  the  railroads 
would  not  observe  it  or  else  the  people  would  be  charged  more  in 
man}'  cases  than  they  ought  to  be. 

Mr.  Prouty.  I  would  not  favor  the  attempt  to  make  a  maximum 
rate.     I  have  said  that. 

Senator  Cl^llom.  Some  of  these  States  make  maximum  rates. 

Mr.  Prouty.  Yes;  and  some  make  absolute  rates. 

Senator  Cullom.  And  it  is  possible  that  in  a  State  a  maximum 
rate  might  be  lifted  up  and  not  be  injurious,  but  when  you  come  to 
a  whole  country  with  all  sorts  of  conditions  existing  it  would  seem 
to  me  at  least  that  the  maximum  rate  would  be  of  no  particular 
account;  and,  as  I  understand,  you  would  not  approve  the  making 
of  such  a  rate? 

Mv.  Prouty.  Xo;   I  have  never  believed  in  that. 

Senator  Cuu^o^r.  But  you  do  believe — I  ^^'ant  to  get  that  under- 
stood thoroughly  whether  you  do  or  not — tliat  a  commission,  to  liaA^e 
its  full  force  and  value  to  the  country,  ought  to  have  the  power  not 
only  to  determine  what  a  reasonable  rate  is  or  what  an  unreasonable 
rate  is.  but  when  they  determine  that  a  rate  is  unreasonable,  to  under- 
take or  to  declare  what  a  reasonable  rate  should  be. 

Mr.  Prouty.  Certainly. 

Senator  Cullom.  And  you  are  willing  to  let  that  rate  be  subject 
to  a  court  of  review,  to  be  investigated  afterwards? 

Mr.  Prol  TY.  I  think  it  ought  to  ]:»e.  in  just  so  far  as  a  court  can 
review  it. 

Senator  Cullom.  You  think  it  ought  to  be  ? 

Mr.  Prouty.  Yes,  sir. 

Senator  Cullom.  What  would  you  do  in  the  meantime?  Would 
you  have  the  rate  take  effect  iinmediately  upon  your  making  it? 
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Mr.  Prouty.  I  do  not  think  that  you  can  say  anything-  about  that. 
I  think  the  court  has  an  absolute  right  to  decide  and  suspend  any  rate 
which  an}^  commission  may  make  and  that  you  can  not  help  it. 

Senator  Cullom.  That  is  probably  so,  but  the  court  would  have 
to  have  some  little  time  to  do  that  in.  and  what  would  you  do  with 
the  rate  in  the  meantime? 

Mr.  Prouty.  It  seems  to  me  that  a  rate  ought  to  stand  in  abeyance 
long  enough  to  permit  a  railroad  company  to  take  any  steps  it  wanted 
10  take.  It  must  publish  its  schedules  if  it  wants  to  put  a  rate  in 
effect,  and  it  must  hie  a  petition  if  it  wants  to  test  a  rate. 

Senator  Cullo.m.  You  were  going  to  leave  it  to  the  courts  to  deter- 
mine that  question. 

INIr.  Prouty.  I  think  when  the  question  gets  to  the  courts  the  court 
will  take  its  own  time. 

Senator  Cullom.  I  am  talking  now^  about  ^^■hat  you  would  do  with 
the  rate  before  the  court  gets  hold  of  it. 

]Mr.  Prouty.  It  seems  to  me  the  rate  ought  to  go  into  effect  after  so 
many  days.     That  is  the  ordinary  rule. 

Senator  Cuixom.  You  have  talked  a  good  deal  about  these  cases 
that  you  have  had  under  consideration.  It  has  been  stated  here,  I 
believe,  that  some  thirty-odd  cases  have  been  tried  by  you  which  have 
been  taken  to  the  courts,  and  all  but  two  of  them,  perhaps,  have  been 
overruled.     Is  that  true  ? 

Mr.  Prouty.  I  can  not  give  you  the  exact  figures,  and  I  think  you 
had  better  ask  somebody  else  on  the  Commission  about  that.  I  simply 
say  this,  that  I  do  not  think  the  Commission  has  ever  been  overruled 
by  the  Supreme  Court  of  the  United  States  on  a  question  of  fact. 
We  have  attempted  to  make  something  out  of  this  law. 

Senator  Cullom.  I  wish  you  would  explain  a  little  about  these 
cases  that  have  been  taken  to  the  courts  and  overruled. 

Mr.  Prouty.  You  have  a  good  illustration  of  that  in  the  case  re- 
ferred to,  this  jMissouri  Pacific  Case,  in  wdiich  the  court  held  that 
the  circuit  court  might  take  jurisdiction  and  grant  an  injunction. 
This  Commission,  a  good  many  years  ago,  in  looking  around  for 
some  way  in  which  this  law  could  be  enforced,  instituted  that  suit.  I 
call  attention  to  the  fact  that  this  suit  Avas  begun  by  the  Commission 
and  not  by  the  recommendation  of  Congress  or  the  advice  of  aiwbody 
else :  the  Commission  did  that  because  it  was  trying  to  find  a  way  in 
which  to  enforce  the  law.  ~\Ve  brought  a  suit  in  the  name  of  the  United 
States  to  enforce  the  act  to  regulate  commerce.  Before  that  was  decided 
the  Elkins  bill  had  become  a  law ;  but  if  the  Elkins  bill  had  not 
l)een  passed,  the  judgment  of  the  court  would  have  been  against  the 
contention  of  the  Commission  in  that  case,  and  that  would  have  added 
one  more  to  the  cases  in  which  the  Commission  was  overruled.  Now, 
what  the  Commission  was  trying  to  do  was  to  find  some  foothold, 
some  place  where  it  could  stand  to  enforce  the  provisions  of  this  law. 

Senator  Xewlands.  Was  that  a  suit  to  enjoin  rates? 

Mr.  Prouty.  No;  to  prevent  the  charge  of  higher  rates  to  Wichita 
than  to  Omaha. 

Senator  Neavlands.  You  say  the  court  would  have  held  that  the 
court  had  no  jurisdiction  in  that  case  if  it  had  not  been  for  the 
Elkins  bill  ? 

Mr.  Prouty.  The  court  saj's  that. 
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Senator  Cullom.  Are  you  certain  about  that  ? 

Mr.  Prouty.  I  think  so. 

Senator  Cullom.  It  is  true  they  did  hold  that  if  the  Elkins  bill 
had  not  passed  it  would  take  jurisdiction 

Mr.  Pkouty.  'Wlien  you  get  seven  members  of  the  Supreme  Court 
you  get  a  good  many.     It  is  generally  about  four  to  five. 

Mr.  Connuissioner  Fifer.  I  think  the  majority  opinion  was  against 
the  injunction,  that  the  injunction  would  not  lie  under  the  old  law; 
but  the  Elkins  bill  in  the  meantime  had  become  a  law  and  the  court 
said  it  could  not  try  the  case  under  the  Elkins  law. 

Mr.  Prouty.  I'hat  may  be ;  that  is  what  I  understood. 

Senator  Dolliver.  What  has  become  of  that  case? 

Mr.  Prouty.  Nothing  has  been  done  with  that  case  for  this 
reason.  The  Commission  has  held  in  several  instances  that  competi- 
tive conditions  on  the  Missouri  River  justify  a  lower  rate  than  to 
Wichita,  and  we  do  not  think  we  could  say  that  the  rate  to  Wichita 
ought  to  be  as  low  as  the  rate  to  Omaha. 

Senator  Dolliver.  You  got  the  case  now  on  the  calendar  of  the 
circuit  court  ? 

Mr.  Prouty.  Yes. 

Senator  Dolliver.  Do  you  mean  to  say  the  Commission  refuses  to 
prosecute  further? 

Mr.  Prouty.  I  do  not  know  that  the  Commission  refuses  to  prose- 
cute the  case  further.  In  view  of  what  has  been  said  I  think  we 
ought  to  go  on  further,  and  see  what  the  court  can  do,  but  my  under- 
standing of  that  case  has  been  this,  that  if  it  was  found  as  a  fact  that 
the  rate  to  Wichita  ought  not  to  be  any  higher  than  the  rate  to 
Omaha  the  court  may  possibly  enjoin  the  higher  rate  to  Wichita ; 
but  if  the  court  was  of  opinion  that  the  rate  might  be  higher  to 
Wichita  but  not  as  much  higher  as  now,  it  would  have  no  power  to 
act  in  the  premises.  The  opinion  of  the  Commission  has  been  that 
the  rate  to  Wichita  must  be  higher  than  to  Omaha,  but  not  perhaps 
as  high  as  the  present  diiferential. 

Senator  Dolliver.  Where  do  you  get  the  idea  that  the  court  would 
not  entertain  the  question  of  what  the  differential  might  be  in  such  a 
case  ? 

Mr.  Prouty.  Because  the  Supreme  Court  of  the  United  States 
has  said  it  can  not. 

Senator  Dolliver.  Have  you  got  the  form  of  the  complaint,  the 
prayer  for  relief  in  that  case,  Senator  Ckpp? 

Senator  Clapp.  The  ultimate  prayer  of  relief  is  set  out.  The  whole 
bill;  I  think,  is  not  set  out. 

Mr.  Commissioner  Fieer.  The  Commission  could  do  nothing  fur- 
ther. The  majority  opinion  said  they  had  no  authority  whatever  to 
jile  the  bill,  and  it  could  not  be  sustained  under  the  old  law.  The 
Elkins  bill,  however,  had  been  enacted,  but  the  court  said  it  did 
not  apply  to  that  case,  and  what  further  could  we  do? 

Senator  Dolliver.  You  could  appeal  it  to  the  Supreme  Court  of  the 
United  States.  They  sent  it  back  under  the  general  opinion,  as  I 
recollect,  that  it  was  a  question  of  equity  fully  within  the  jurisdiction 
of  the  court  under  the  Elkins  law  and  could  be  proceeded  with  in  the 
circuit  court.  I  may  be  wrong  about  that,  but  that  is  my  recollection 
of  the  situation  of  the  case.     Now,  then,  if  the  Commission  would 
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5^0  ahead,  possibly  amending  the  complaint  so  as  to  make  this  case 
that  any  discrimination  except. one  they  might  suggest  is  unjust  and 
illegal,  I  do  not  see  why  the  court  "would  not  be  thoroughly  within 
its  jurisdiction  to  enter  a  decree  that  such  a  discrimination  should 
cease. 

Mr.  Commissioner  Fifer.  And  proceed  under  the  Elkins  Act? 

Senator  Dolliver.  Yes. 

Mr.  Commissioner  Fifer.  That  would  be  beginning  a  new  suit. 

Senator  Dolliver.  No  ;  the  suit  is  back  there  on  the  calendar  under 
directions  from  the  Supreme  Court. 

Mr.  Prouty.  I  have  not  understood,  and  I  do  not  think  the 
Commission  has  understood,  that  the  Elkins  bill  added  anything 
practically  to  our  power  to  correct  a  discrimination  in  the  published 
tariff;  perhaps  it  does.  The  view  of  it  you  suggest  had  never  quite 
occurred  to  me.  I  do  not  see  how  you  could  gain  anything  under  the 
Elkins  bill.  I  do  not  believe  you  would  gain  anything  by  going 
directl}^  into  the  court.  I  do  not  believe  the  remed}^  which  the  court 
can  apply  is  aiw  broader  now  than  before  the  Elkins  bill  was  passed. 

Senator  Clapp.  According  to  your  own  statement  this  suit  to 
restrain  discrimination  could  not  have  been  entertained  at  all  before 
the  Elkins  bill  was  passed. 

]\Ir.  Prouty.  No. 

Senator  Clapp.  Now  they  do  entertain  it  ? 

Mr.  Prouty.  They  have  jurisdiction  now.  but  that  does  not  increase 
the  remedy. 

Senator  Clapp.  You  had  not  any  remedy  at  all  before  this  was 
passed? 

Mr.  Prouty.  It  does  not  increase  the  remedj'^  which  the  court  could 
apply. 

Senator  Clapp.  No ;  of  course  not. 

Mr.  Prouty.  And  under  the  Constitution  of  the  United  States  the 
courts  can  not  be  given  power  to  apply  that  remedy. 

Senator  Cullom.  One  witness  says  here  that  he  wants  a  commis- 
feion  because  that  is  a  clear  way  of  correcting  the  wrong;  another 
^vitness  says  that  the  Commission  dawdles  along  with  these  cases 
and  never  gets  to  a  decision  or  to  a  conclusion  of  them,  and  that  a 
direct  application  to  the  court  would  result  in  a  more  speedy  remedy. 
What  I  want  to  get  at  is  an  explanation  from  you  as  one  of  the  Com- 
missioners as  to  what  has  been  the  cause  of  these  long  delays  upon  the 
part  of  the  Commission  in  disposing  of  cases  coming  before  it. 

]Mr.  Prouty.  Those  delays  are  partly  due  to  general  causes;  they 
are  partly  due  to  specific  causes  in  particular  instances.  The  varied 
duties  of  the  Commission  render  it  impossible  to  proceed  with  great 
expedition  in  many  cases.  As  I  have  already-  said  to  you,  we 
have  certain  executive  duties.  "We  also  have  to  deal  with  these 
informal  complaints.  I  recently  went  to  Chicago  and  was  gone  ten 
days  hearing  cases  out  there.  When  I  came  back  I  found  on  my 
table  correspo?idence  with  reference  to  informal  complaints  that  took 
me  three  days  to  answer  and  dispose  of.  AVe  have  conferences  about 
various  things.  People  come  to  talk  to  us.  We  listened  all  clay 
yesterday  to  a  man  from  California  who  was  setting  out  the  condi- 
tions of  the  fruit  industry.  We  are  subject  to  the  recjuirements  of 
the  public  in  that  respect.     We  can  not  proceed  with  the  same  expedi- 
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tion  that  a  court  does  which  simply  has  a  docket  to  hear  and  nothing 
to  do  but  to  hear  that  docket.  Now,,  there  is  another  reason.  You 
gentlemen  do  not  understand  the  extent  of  these  cases.  We  are  send- 
ing out  to-day  what  is  called  the  differential  case  between  the  ports 
of  Boston,  Philadelphia,  New  York,  and  Baltimore.  That  case  was 
begun  a  year  ago,  a  year  and  a  half  ago  perhaps. 

Now,  we  have  taken  the  testimony  in  that  case  in  all  I  expect  a 
month.  We  haA'e  taken  three  or -four  thousand  pages  of  typewrit- 
ten testimony.  That  takes  time.  We  had  the  greatest  difficulty 
in  getting  the  parties  together  to  agree  on  a  time  when  we  could 
hear  the  case  and  take  the  testimony.  That  was  a  case  where  every- 
body was  especially  anxious  to  expedite  it  and  where  the  Commission 
has  never  declined' to  assign  the  case  when  the  parties  were  ready  to 
hear  it,  and  still  that  case  was  not  submitted  for  decision  until  about  a 
month  ago.  Now.  when  you  sit  down  to  decide  that  case  you  have 
3,000  pages  of  testimony  and  you  have  a  mass  of  exhibits  which  you 
could  not  read  through  in  a  month.  The  case  v,as  argued  for  sev- 
eral days  and  a  thousand  images  of  briefs  were  filed.  It  takes  time 
to  examine  and  work  out  that  kind  of  a  case.  In  that  case  also  I 
prepared  the  opinion  myself,  sat  up  nights  and  worked  Sundays  in 
order  to  get  it  out.  I  got  it  done  so  that  I  was  ready  to  hand  it 
to  the  printer.  It  had  taken  me,  I  believe,  ten  days  to  do  that 
work,  including  nights  and  Sunday,  and  it  has  taken  eighteen  days 
to  print  it,  so  that  the  delay  is  not  altogether  on  the  part  of  the 
Commission. 

Now,  there  are  some  other  cases  which  stand  like  this:  Judge 
Veazie,  as  you  know,  was  my  predecessor  on  the  Commission.  For  the 
last  year  he  was  unable  to  do  any  work  at  all,  and  for  a  year  before 
that  he  did  very  little  work.  These  cases  that  were  assigned  to  him 
in  their  regular  order,  as  a  result  came  to  me,  and  Avhen  I  came  on  the 
Commission  I  found  a  lot  of  old  cases  in  which  I  prepared  the 
opinions.  There  were  some  cases  in  which  I  prepared  an  opinion 
which  appeared  to  be  two  years  old  before  the  opinion  was  promul- 
gated. I  prepared  another  opinion  in  the  Bourbon  Stock  Yards  Case, 
from  Louisville,  and  after  the  opinion  was  prepared  in  that  case  and 
before  it  was  promulgated,  we  were  asked  to  retain  the  case  until  a 
case  involving  the  same  principle  was  decided  b}^  the  Supreme  Court 
of  the  United  States. 

Mr.  Commissioner  Fifer.  That  is  better  than  the  courts,  because 
they  held  the  Wichita  case  for  five  years. 

Mr.  Prouty.  I  think  the  cases  ought  to  be  heard  more  promptly 
by  a  commission.  They  can  be  heard  more  prompth-  by  a  commission 
than  by  a  court. 

Senator  Newlands.  In  that  connection,  it  is  claimed  by  the  repre- 
sentatives of  the  railroads  that  this  delay  is  simply  an  inherent  part 
of  the  system,  and  their  contention  is  that  it  is  utterly  impossible 
for  a  commission  to  revise  the  action  of  hundreds  of  traffic  managers 
in  this  country  and  accomplish  the  work. 

Mr.  Prouty.  If  they  can  accomplish  the  work  at  all,  they  can  do 
it  promptly.  If  tliey  can  not  do  it  promptly,  they  can  not  accom- 
plish it  at  all. 

Senator  Newlaxds.  Could  you  suggest  any  method  by  which  it 
could  be  expedited? 


EEGULATIOX    OF    BAIL  WAY   EATES.  33 

Mr.  Prouty.  If  3011  Avill  take  away  from  the  Commission  its  other 
duties  and  leave  to  it  simply  its  administrative  duties  as  a  Commis- 
sion you  Avill  have  added  very  much  to  its  capacity  for  work.  I 
think,  too.  if  the  Commission  were  to  proceed  as  a  commission  proper, 
and  not  as  a  court — it  has  proceeded  too  much  as  a  court — it  would 
make  much  greater  expedition.  TaJ^e  the  testimony  in  this  live-stock 
case.  I  took  it,  and  I  sat  there,  and  Judge  Baxter,  who  was  for  the 
railways,  sat  there  day  after  day.  It  kept  us  a  month  in  taking  that 
testimony.  I  said  to  Judge  Baxter,  '*  You  know  all  about  it,  and  I 
know  all  about  that,  and  the  Commis':;ion  knows  all  about  it.  Xow, 
what  is  the  use  of  our  staying  here  to  take  this  testimony  ?  '*  The 
judge  replied,  "  Of  course  you  and  I  know  all  about  it,  and  your 
associates  do,  and  there  is  no  dispute  about  the  fact  anyway,  but  I 
have  to  make  the  record  for  the  court."'  That  has  been  one  trouble — 
that  we  have  been  making  a  record  for  the  court. 

The  Chairman.  Would  A'ou  do  away  with  that? 

Mr.  Prouty.  Certainly  I  would.  I  think  the  Commissioners  should 
sit  down,  and  should  simply  get  at  the  facts  in  a  case. 

The  Chahoian.  And  not  bother  himself  about  making  a  record 
or  al>out  hearing  long  arguments? 

]Mr.  Prouty.  ]^^o;  he  should  get  at  every  fact  in  the  case;  he  should 
hear  all  there  is  to  be  said  about  the  case.  But  he  is  not  the  court, 
and  he  ought  not  to  make  a  record  for  any  court,  in  my  judgment. 
You  take  that  Wichita  case  which  I  referred  to — the  case  of  sugar 
differentials.  There  was  a  case  that  vre  decided  in  a  month.  It 
was  a  complex  case,  and  yet  I  undertake  to  say  that  we  never  decided 
a  case  where  the  record  was  any  more  complete  than  that  record  was. 
I  required  them  to  file  their  briefs  within  ten  days.  They  all  said 
that  they  could  not  do  it,  but  we  never  had  better  briefs  than  were 
filed  in  that  case.  You  can  get  along  if  yoii  sa\^  you  must  get  along, 
jind  a  commission  can  move  faster  than  a  court. 

The  Chairman.  You  suggest  by  your  testimony  the  theor}'^  that  a 
commission  could  take  care  of  the  interests  of  the  public  more  expe- 
ditiously than  a  court  Avould  do  it,  and  hence  I  have  been  a  little 
anxious  to  know  what  the  reason  has  been  for  what  appeared  to  be 
the  very  slow  progress  on  the  part  of  the  Commission  in  deciding 
cases.  I  am  glad  to  have  vou  explain  that  situation  to  some  extent. 
I  think  that  is  all.  ^ 

Senator  Keax.  You  stated  that  you  had  made  up  a  table  of  the  rail- 
roads owned  by  different  individual  systems  controlling  about  55 
per  cent  of  the  mileage  of  the  country. 

jMr.  Prouty.  I  haven't  it  here;  I  have  it  at  the  office,  and  I  would 
be  very  glad  to  file  it  as  a  part  of  my  testimony'. 

Senator  Kean.  I  wish  you  vrould.  Then,  there  is  one  other  ques- 
tion I  have.  You  stated  that  all  of  the  opinions  of  the  Supreme 
Court  of  the  United  State-:  had  dealt  with  questions  of  law  and  not 
with  questions  of  fact. 

Mr.  Prouty.  No:  I  don't  think  I  said  just  that. 

Senator  Keax.  The  decisions  Avere  founded  on  questions  of  law. 

Mr.  Prouty.  In  reviewing  our  cases  I  think  that  is  so. 

Senator  Keax.  I  call  your  attention  to  the  cattle  case. 

Mr.  Prouty.  Yes;  I  have  in  mind  that  case. 

Senator  Keax*.  That  was  decided  on  a  question  of  fact? 

741a— o.^> .3 


34  EEGULATION    OF    RAILWAY   RATES. 

Mr.  Prouty.  Not  against  the  Commissioi:!.  The  decision  of  the 
Commissioii  on  the  question  of  fact  Avas  sustained.  The  court  held 
that  certain  other  facts  appeared  in  the  case  which  rendered  it  im- 
possible to  execute  the  order  of  the  Commission,  and  sent  the  case 
back  for  further  proceedings.  The  Commission  had  held  in  that 
case  that  of  the  added  $2  terminal  charge,  $1  was  improperly  im- 
posed. The  court  held  with  the  Commission  on  that  proposition,  but 
it  appeared  that  from  certain  territory  the  rate  had  been  reduced 
after  the  imposition  of  the  charge,  and  the  court  held  that  inasmuch 
as  tliat  territory  could  not  be  distinguished  from  the  other  territory 
the  order  of  the  Commission  could  not  be  enforced,  and  the  case  was 
sent  back,  as  I  say,  for  further  proceedings,  and  further  proceedings 
are  being  had  in  the  case  now. 

Mr.  Commissioner  Fifer.  That  the  through  rate  over  certain  terri- 
torj'  was  an  offset  to  the  permanent  charges. 

Senator  Kean.  So  it  is  stated  here.  It  was  decided  on  a  question 
of  fact,  however,  and  not  upon  a  question  of  law. 

Mr,  Prouty.  It  has  been  stated  here  that  discriminations  are  the 
serious  thing.  I  am  told  that  there  are  no  advances  in  rates  which 
are  complained  of.  I  want  to  deny  that  most  emphatically.  I  think 
the  serious  questions  which  confront  the  Commission,  and  which 
have  confronted  the  Commission  in  the  last  three  or  four  years,  are 
questions  of  advances  of  rates — questions  where  the  only  thing  com- 
plained of  was  the  advance  in  rates. 

Senator  Kean.  Wouldn't  you  claim  that  the  Commission,  if  it  had 
the  power  to  revise  rates,  would  also  have  the  power  to  raise  them  ? 

Mr.  Prouty.  I  do  not  think  they  would.  They  might  in  some 
cases.    The  railroad  would  have  the  power  to  raise  the  rates. 

Senator  Kean.  The  Commission,  if  it  had  the  power  to  fix  the  rates, 
would  it  not  have  the  po\^er  to  say  that  the  rate  was  too  low  and  to 
lower  it? 

Mr.  Prouty.  But  the  Pennsylvania  Railroad  would  not  ha^'e  to  go 
to  the  Conxmission  and  ask  leave  to  raise  the  rate.  It  would  raise 
the  rate  to  start  with. 

Senator  Kean.  Do  you  think  that  the  people  of  the  country  would 
want  you  to  declare  that  the  rate  was  too  low  ? 

Mr.  Prouty.  No,  sir. 

Senator  Kean.  You  think  the}'  are  on  a  declining  scale,  and  not  on 


a  rising  one 


Mr.  Prouty.  I  think  the  rates  to-day  are  on  a  rising  scale. 

Senator  Kean.  I  mean  the  Commission,  and  not  the  rates. 

Mr.  Prouty.  Well,  the  Commission  ought  to  be  in  favor  of  a  just 
scale,  whatever  that  is.  The  peach  growers  of  Georgia  complained 
to  us  that  the  rates  were  too  high.  I  heard  a  gentleman  here  this 
morning  sa^^  that  there  never  had  been  anj^  complaint  of  high  rates 
with  the  ]3each  growers  of  Georgia. 

Senator  Kean.  Pie  said  he  thinks  the  freight  rate  is  absolutely 
right,  but  he  thought  the  icing  charges  might  be  too  high. 

Mr.  Prouty.  I  understood  him  to  saj^  that  there  never  had  been 
any  complaint  of  the  freight  rates.  In  point  of  fact,  the  peach 
growers  of  Georgia  comjDlained  to  the  Commission  that  the  rate  was 
too  high. 

Senator  Kean.  Was  it  the  peach  growers  of  Georgia? 


KEGULATION    OF    EAILWAY    EATES.  35 

Mr.  Prouty.  The  peach  growers. 

Senator  Keax.  Was  it  not  the  commission  merchants? 

Mr.  Prouty.  Oh,  no ;  the  commission  merchants  did  not  do  it  at 
all.  The  growers  themselves  came  in  before  the  Commission,  and 
we  tried  that  case  and  heard  it  and  decided  that  the  rate  was  low 
enough  and  it  ought  not  to  be  any  lower. 

Mr.  Commissioner  Fifer.  That  is,  a  part  of  it. 

Mr.  Prouty.  We  decided  that  the  rate  from  Xew  York  to  Boston 
was  too  high. 

Senator  Dolliver.  Mr.  Prouty,  I  have  been  interested  in  your 
statements  that  the  Commission  at  present  exercises  certain  contra- 
dictory functions,  and  you  have  suggested  the  transfer  of  certain  of 
the  present  duties  of  the  Commission  to  somebody  else.  You  have 
certain  duties  in  relation  to  the  jDrevention  of  offenses  against  the 
interstate-commerce  law,  haA^e  you  not? 

Mr.  Prouty.  I  think  so. 

Senator  Dolliver.  Now,  to  what  Department  of  the  Government 
would  you  suggest  the  transfer  of  those  duties? 

Mr.  Prouty.  If  those  duties  alone  were  to  be  transferred  it  seems 
to  me  they  should  go  to  the  Attorney-General,  to  the  Department 
of  Justice. 

Senator  Dolliver.  You  have  certain  duties,  of  inquiry  and  investi- 
gation, and  to  what  Department  of  the  Government  would  you  trans- 
fer those? 

Mr.  Prouty.  I  think  that  the  duty  of  conducting  the  inquiry  or 
rather  I  should  think  that  the  duty  of  holding  an  inquiry  should  be 
left  with  the  Commission.  The  duty  of  asking  for  the  inquiry  or 
determining  whether  the  inquir}^  shall  or  shall  not  be  conducted 
should,  it  seems  to  me,  go  to  the  same  Department  as  the  executive 
functions,  but  I  think  the  Commission  should  still  have  power  to 
compel  the  attendance  of  witnesses  and  take  testimony ;  but  it  should 
be  done  at  the  request  of  some  other  department,  not  on  the  initiative 
of  the  Commission. 

Senator  Doi-liver.  You  have  exercised,  and  I  think  with  very  great 
value  to  the  public,  a  certain  power  of  arbitration,  of  conciliation 
between  the  public  and  the  carriers.  Would  you  desire  to  have  those 
powers  retained  in  the  Commission? 

Mr.  Prouty.  I  would  not  desire  to  make  any  recommendation  that 
they  be  taken  from  the  Commission,  but  I  suggest  to  you  it  might 
be  better  if  those  powers  were  taken  awa}^  and  placed  with  some 
other  department. 

Senator  Dolliver.  And  after  3'ou  have  all  these  powers  transferred 
to  somebody  else  the  function  of  the  Commission  would  be  to  settle 
questions  of  rates  and  discriminations  when  they  were  presented  to 
you  ? 

Mr.  Prouty.  ^es. 

Senator  Dolliver.  Now,  I  liave  taken  the  opportunitj^^  during  the 
winter  of  reading  through  the  Interstate  Commerce  Commission  re- 
ports, and  I  have  been  impressed  by  the  fact  that  notwithstanding 
they  lack  the  power  to  fix  rates,  which  are  complained  of,  neverthe- 
less your  Commission  has  exercised  a  very  useful  function  in  the 
Goverinnent,  and  I  have  been  wondering  whether  it  would  not  be 
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policy  to  continue  the  Commission  \Yith  substantially  the  same 
powers  and  duties  which  it  now  exercises  and  to  create  in  addition 
to  the  Interstate  Commerce  Commission  a  tribunal  to  sit  in  judgment 
upon  these  questions  of  rates  for  the  future  and  discriminations, 
leaving  tiiis  higher  commission  a  commission  which  might  be  called 
a  "  commission  of  interstate  commerce  appeals,"  in  a  quiet  atmos- 
phere undisturbed  by  the  business  of  the  detective,  the  prosecutor, 
or  the  inquisitor  of  any  sort — just  to  pass  judgment  on  this  rate 
question.     What  Avould  you  say  to  that  idea  ? 

Mr.  Pkouty.  That  meets  my  suggestion  exactly,  only  it  must  be  a 
commission.     It  can  not  be  a  court. 

Senator  Dolliver.  I  think  it' would  greatly  weaken  this  situation 
to  have  these  i^owers  of  inquirj^  in  the"  Department  of  Justice  or  in 
the  Department  of  Commerce  and  Labor  removed  from  the  atmos- 
phere that  surrounds  the  present  Interstate  Commerce  Commission. 
You  would  think  there  is  some  sense  in  the  opinion,  then,  of  just 
continuing  the  pi'esent  Commission  in  the  exercise  of  its  present  pow- 
ers, possibl}'  increasing  them  somewhat,  at  least  defining  them  some- 
what, and  creating  a  commission  administrative  in  character,  purely, 
above  the  present  Interstate  Commerce  Commission  to  pass  judgment 
upon  questions  of  rates  and  discriminations? 

Mr.  Prouty.  I  see  no  objection  at  all  to  that  suggestion. 

Senator  Cullom.  Would  not  that  be  running  at  cross  purposes  ? 

Mr.  Prouty.  No;  that  commission  would  have  no  power  to  pass 
on  any  questions  unless  complaint  was  brought  hy  the  Interstate  Com- 
merce Commission  or  somebody  else.  You  might  make  it  simply  an 
appellate  commission. 

Senator  Cullom.  Yes. 

Mr.  Prouty.  The  objection  to  that  is  that  it  takes  up  so  much  time. 

Senator  Cullojni.  So  far  as  the  Commission  is  concerned  I  would 
have  it  of  original  jurisdiction,  and  let  the  question  be  raised  by  the 
other  commission. 

Mr.  Prouty.  All  I  contend  for  is  some  tribunal  that  can  pass  on 
these  questions  and  giv^e  effective  relief.  I  think  that  you  ought  to 
make  that  tribunal  just  as  fair  as  you  can  make  it. 

Senator  Cullom.  How -many  people  ought  to  sit  on  that  higher 
tribunal  ? 

Mr.  Prouty.   I  have  always  thought  throe  was  enough. 

Senator  Cullom.  '\^'ould  that  adequatelv  represent  the  whole  coun- 
try? 

Mr,  Prouty.  I  do  not  know  what  you  mean  by  that. 

Senator  Culloim.  Are  not  these  questions  likely  to  become  terri- 
torial in  character? 

jNIr.  Prouty.  Then  you  ought  not  to  represent  the  whole  country, 
because  it  would  be  very  unfortunate  if  a  commissioner  was  to  have 
a  particular  opinion  because  he  came  from  a  particular  territory. 

Senator  Cullom.  I  know,  but  you  take  the  Maximum  Rate  Case, 
and  it  was  essentially  a  fight  between  the  Mississij)pi  Valley,  or  at 
lease  the  western  country,  and  the  Atlantic  seaboard  cities.  ]Might 
it  not  be  a  good  idea  to  have  these  commissioners  so  distributed  as  to 
get  the  point  of  view  of  the  various  sections  of  the  country  ? 

Mr.  Prouty.  I  think  the  members  of  our  Commission,  if  we  are 
the  initiating  body,  probably  ought  to  be  distributed.     I  do  not  think 
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the  members  of  the  ai)penate  commission  ought  to  be  distributed.  I 
think  they  ought  to  be  entirely  removed  from  every  consideration  of 
that  sort. 

Senator  Cullom.  Would  you  suggest  a  larger  salary  for  such  an 
appellate  commission  ? 

Mr,  Prouty.  I  speak  noAv  as  an  individual  and  not  as  an  Interstate 
Commerce  Commissioner.  I  think  all  Government  officials  are  under- 
paid. I  think  you  are  underpaid  and  I  think  the  judges  are  under- 
paid and  I  think  the  Interstate  Commerce  Commission  is  underpaid, 
but  I  do  not  see  any  propriety  in  paying  an  Interstate  Commerce 
Commissioner  any  more  than  you  pay  a  Federal  judge. 

Senator  Cullo:m.  But  ought  not  those  people  to  be  people  of  large 
affairs,  great  business  men  with  personal  knowledge  of  the  practical 
details  of  American  businesss.  and  would  it  be  possible  to  induce  men 
of  such  business  qualifications  to  give  their  attention  to  public  affairs 
without  a  salary  somewhat  corresponding  to  the  salaries  paid  in  the 
business  world  ? 

]Mr.  Prouty.  There  has  been  a  proposition,  I  believe,  made  to  pay 
the  members  of  the  Interstate  Commerce  Commission  $10,000.  I  do 
not  think  that  $10,000  would  secure  a  better  Interstate  Commerce 
Commissioner  than  would  $7,500.  If  a  man  is  big  enough  to  be  an 
Interstate  Commerce  Commissioner  and  wants  to  be  one  it  would 
hardh'  make  any  difference  to  him  whether  he  got  $7,500  or  $10,000. 
He  ought  to  have  enough  so  that  he  can  live. 

Senator  Cullom.  If  he  was  getting  ten  or  fifteen  thousand  dollars 
in  private  business,  he  would  not  have  any  motive  to  go  into  the 
Interstate  Commerce  Commission. 

Mr.  Proity.  You  might  say  the  same  thing  about  the  Federal 
judges. 

Senator  Xewlaxds.  Does  not  this  require  an  experience  in  rate 
making,  and  would  it  not  be  advisable  to  have  traffic  managers  of 
great  experience  on  this  commission?  Xow.  such  men  get  very  high 
salaries. 

Mr.  Prouty.  In  my  judgment  a  traffic  manager  would  not  make 
a  good  Interstate  Commerce  Commissioner.  I  am  talking  now  about 
the  appellate  commission,  so  called.  I  think  if  you  will  take  any 
railroad  president  who  has  a  competent  knowledge  of  the  manage- 
ment of  his  road,  he  will  tell  you  that  he  would  not  want  a  traffic 
man  on  that  board  unless  he  was  his  traffic  man,  and  if  he  was  his 
traffic  man  he  would  like  to  have  him.  I  believe  that  the  best  board 
would  be  a  board  consisting  either  of  lawyers  or  of  business  men  who 
had  had  some  intellectual  training.  A  man  must  have  a  certain 
amount  of  intellectual  training  to  fit  him  for  that  place.  He  must 
also  have  a  certain  amount  of  expert  knowledge.  The  expert  knowl- 
edge he  will  get  by  working  there  for  three  or  four  years.  The  in- 
tellectual training  does  not  come  to  him  unless  it  comes  to  him  as  a 
result  of  his  previous  life.  I  express  the  opinion  Avith  great  hesita- 
tion, but  I  do  not  think  that  a  board  of  traffic  men  Avould  make  a 
good  appellate  commission.  I  do  think  if  you  had  seven  Inter- 
state Commerce  Commissioners  as  the  initiating  board  it  would  be 
well  to  have  one  traffic  man  on  it  and  one  financial  man,  I  take  it, 
perhaps,  but  so  far  as  that  is  concerned  the  traffic  men  in  this  coun- 
try who  know  about  traffic  are  not  all  paid  $50,000  a  year,  you  Iniow. 
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Senator  Cullom.  You  do  not  take  to  this  extremely  high  salary- 
business,  do  5' ou.  either  ? 

Mr.  Prouty.  I  do  not.  unless  I  am  getting  the  salary. 

Senator  Clapp.  In  regard  to  the  provisions  of  the  law  which  you 
would  suggest,  I  think  you  suggest  that  you.  of  course,  would  make 
provisions  for  a  few  of  the  orders  fixing  the  substituted  rate.  Xow, 
ought  there  not  to  be  the  same  provisions  for  re^devring  the  action  of 
the  Commission  in  the  condemnation  of  the  existing  rate  ? 

jSIr.  Prouty.  AATiy,  it  seems  to  me  that  the  condemnation  of  the  ex- 
isting rate  and  the  fixing  of  the  new  rate  are  essentially  the  same 
thing. 

Senator  Clapp.  Yes;  subject  to  the  same  principle.  Do  you  think 
that  the  rate  when  it  is  fixed  should  be  by  law  for  a  certain  definite 
length  of  time  ? 

]Mr.  Prouty.  No;  I  do  not  think  it  should  be  fixed  for  a  certain 
length  of  time,  but  I  do  think  there  is  no  objection  to  saying  that 
when  the  carrier  has  observed  that  rate  for  a  certain  length  of  time  it 
has  the  same  right  to  change  it  as  it  has  to  change  every  other  rate, 
subject,  of  course,  to  the  same  right  of  review. 

Senator  Clapp.  Would  you  fix  that  time  by  law,  or  leave  it  to  the 
carrier  ? 

Mr.  Prouty.  Well,  it  sounds  like  a  nonsensical  proposition,  but  I 
have  always  said  that  if  the*  carrier  were  obliged  to  accept  the  judg- 
ment of  that  tribunal  and  put  in  that  rate  it  would  answer  the  same 
purpose  as  though  it  were  obliged  to  observe  it  for  a  certain  length  of 
time. 

Senator  Clapp.  First  have  the  carrier  accept  that  rate  and  put  it 
into  effect  and  let  it  become  the  condition  as  to  that  road? 

Mr.  Prouty.  Yes. 

Senator  Clapp.  And  then  if  the  carrier  thought  that  conditions 
had  changed  so  as  to  require  another  rate,  let  the  carrier  initiate  that 
other  rate,  subject  to  the  same  authority  of  the  Commission  to  chal- 
lenge and  reduce  or  fix  as  they  did  before? 

]\Ir.  Prouty.  Yes;  it  has  always  been  my  opinion  that  that  would 
work  out  all  right.  The  principal  thing  is  to  substitute  the  judg- 
ment of  somebody  else  for  the  judgment  of  the  carrier. 

Senator  Clapp.  And  that  being  once  done  and  effectively  clone,  it 
would  still  preserve  the  elasticity  in  adjusting  rates  to  varying  con- 
ditions, to  allow  the  carrier  to  change  that  by  initiating  a  new  rate 
at  his  own  peril. 

Mr.  Prouty.  As  I  have  said,  it  sounds  like  a  ridiculous  proposition 
to  say  that  after  the  Commission  has  been  to  the  trouble  of  determin- 
ing the  rate  that  the  carrier  may  change  it  the  next  day,  having  put 
it  in  for  one  day.  but  you  must  assume  that  people  are  going  to  act 
in  good  faith  in  this  world,  and  it  seems  to  me  that  you  would  have  ac- 
complished all  you  desirecl  to  accomplish  by  a  pro\dsion  of  that  sort. 

Senator  Clapp.  The  plan  of  Senator  Dolliver  of  an  appellate  com- 
mission, except  as  to  the  distribution  of  the  first  functions,  is  prac- 
tically your  theory  ? 

]\h\  Prouty.  Practically  what  I  have  always  contended  for. 

Senator  Xewlaxds.  Your  plan  does  not  involve  an  appellate  com- 
mission, but  a  division  of  the  Commission  into  two  bodies — one  a 
prosecuting  bod}^  and  the  other  a  quasi  judicial  body. 
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Mr.  Prouty.  "What  I  think  you  must  accomplish  is  to  create  in 
some  other  way  a  body  which  shall  be  absolutely  free  from  all  partisan 
interest. 

Senator  Xewlands.  It  would  make  little  difference  whether  that 
was  a  nev:  body  or  whether  certain  functions  were  taken  from  this 
Commission  leaving  this  Commission  clothed  with  that  function. 

]Mr.  Pr;)!  TY.  T  want  to  say  this :  I  have  only  one  hope  in  this  mat- 
ter and  tliat  is  that  you  will  define  the  powers  of  the  Interstate  Com- 
merce Coniiuission.  We  have  been  trying  to  find  out  for  eight  years 
what  power  we  have  and  we  do  not  know  yet.  I  hope  you  will  tell 
me  what  I  have  got  to  do.  and  if  you  tell  me  wliat  I  have  got  to  do,^ 
if  I  stay  on  the  Commission.  I  will  trj'  to  do  it  and  to  be  satisfied 
with  it. 

Senator  Newlands.  Judge  Prouty,  regarding  the  organization  of 
this  Commission,  your  idea  is  that  three  members  will  be  sufficient 
for  a  commission  whose  duties  are  to  be  limited  as  you  suggest? 

Mr.  Prouty.  I  have  always  thought  so. 

Senator  Xeav lands.  Now,  the  contention  of  the  carriers  is  that 
a  very  large  number  of  men  are  employed  in  rate  making;  that  these 
men  run  all  the  way  from  the  local  freight  agent  up  to  the  traffic 
managers,  and  they  come  in  intimate  contact  with  the  communities 
which  they  serve,  and  know  their  wants  and  conditions,  feel  the  com- 
mercial pulse  of  the  country,  and  communicate  with  each  other,  and 
ni  that  way  get  a  vast  amount  of  information  and  experience  that 
fits  them  for  l^his  duty ;  and  they  insist  upon  it  that  a  board  of  this 
kind,  of  only  a  few  members,  would  be  overloaded,  and  so  forth. 
Now.  did  you  ever  think  of  enlarging  the  Interstate  Commerce  Com- 
mission in  such  a  way  as  to  provide  for  branches — two  or  three  in 
each  one  of  the  rate-making  centers  of  the  country  ?  As  I  understand 
it,  there  are  five  or  six  rate-making  centers  in  the  country,  such  as 
San  Francisco,  Chicago,  St.  Louis,  Boston,  New  York,  etc.  Did  you 
ever  think  of  the  suggestion  that  these  Conmiissioners  would  be  as 
close  to  the  commercial  conditions  of  the  country,  or  approximately 
as  close,  as  the  traffic  managers,  so  as  to  act  expeditiously? 

Mr.  Prouty.  We  have  often  discussed  in  the  Commission  the 
advisability  of  establishing  a  branch  in  Chicago,  and  perhaps  in 
San  Francisco.  I  do  not  think  that  would  be  necessary  in  San 
Francisco,  because  San  Francisco  is  not  an  interstate  rate-making 
center.  At  the  present  time  it  is  doubtful  if  the  Commission  w^ould 
be  justified  under  the  law  in  doing  it. 

Senator  Newlands.  I  am  asking  now  if  it  could  be  done  ? 

Mr.  Prouty.  I  speak  only  for  myself,  but  I  think  it  would  be  of 
great  value  if  the  Commission  had  a  permanent  abiding  place  in 
Chicago,  in  Kansas  City,  and  perhaps  in  New  York  City. 

Senator  Newlands.  In  addition  to  the  one  here? 

Mr.  Prouty.  Certainly.  A  place  into  which  the  shipper  could 
come,  and  where  he  could  sit  down  with  a  representative  of  the  Com- 
mission. The  Commission  would  come  into  closer  touch  with  the 
railway  operations  and  the  commercial  operations  of  the  country, 
and  a  great  many  shippers  "would  present  complaints  in  that  case  who 
never  do  so  now. 

Senator  New^lands.  Now,  in  that  case,  if  you  had  Commissioners 
who  were  located  in  such  rate-making  centers,  they  would  belong  to 
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the  quasi-judicial  board  which  directs  them,  or  belong  to  the  execu- 
tive and  prosecuting  board? 

Mr.  Pkouty.  I  should  certainh^  think  they  belong  to  the  executive 
and  prosecuting  board. 

Senator  Newlands.  Noav,  as  to  the  constitution  of  the  Commission 
from  that  point  of  view,  do  you  not  think  that  we  could  provide  for 
the  selection  of  men  who  had  been  trained  at  rate  making  in  the 
country  to  act  in  that  capacity  in  these  rate-making  centeis,  and 
would  it  not  be  an  advantage  over  the  svstem  of  appointing  for  such 
executive  and  prosecuting  duties  men  simply  trainecl  in  the  law  ? 

Mr,  Prouty.  Yes.  If  the  Interstate  Commerce  Commission  were 
to  have  a  single  rei^resentative  in  Chicago,  to  come  into  touch  with 
the  shippers  and  the  railways  there,  he  ought  to  be  some  man  with  a 
knowledge  of  traffic  conditions.  He  must  either  have  it  originally 
or  he  must  obtain  it. 

Senator  Newla^ids.  It  does  not  necessarily  follow  that  because  a 
man  has  been  trained  in  the  service  of  one  or  more  railways  when  he 
is  transferred  to  the  service  of  the  United  States  he  would  continue 
to  serve  the  interests  that  had  heretofore  employed  him  ?  You  would 
not  regard  that  as  a  disqualification  ? 

Mr.  Prouty.  Not  at  all;  but  a  traffic  man  gets  into  the  habit  of 
looking  at  these  questions  from  a  certain  standpoint.  Now,  an 
Interstate  Commerce  Commissioner  should  not  look  at  the  question 
from  his  standpoint.  The  traffic  man  looks  at  the  question  from  the 
standpoint  of  the  railroad  mind.  The  Interstate  Commerce  Com- 
missioner should  consider  it  from  the  standpoint  of  the  railroad  mind 
and  the  whole  public. 

Senator  Nea\'lakds.  But,  if  such  a  traffic  man,  with  intimate 
knowledge  of  rates,  were  transferred  to  the  service  of  the  Govern- 
ment and  public,  would  he  not  be  likely  to  look  out  for  the  interests 
of  the  governing  [jublic,  even  though  he  had  that  training? 

Mr.  Prouty.  He  ought  to  do  so.     I  do  not  see  why  he  should  not. 

Senator  Newlaxds.  Now,  as  to  the  powers  of  the  Interstate  Com- 
merce Commission,  you  say  you  have  been  engaged  in  constant  ef- 
fort to  ascertain  what  yoiir  powers  Avere? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Then  I  think  your  criticism  is  entirely  just  as 
applied  to  the  original  act  of  1887,  that  it  would  seem  to  limit  your 
powers  merely  to  providing  for  the  forms  of  schedules  and  arranging 
for  the  filing  of  schedules,  and  publicity,  and  so  forth,  and  also  for 
the  institution  of  damage  suits  at  the  instance  of  persons  claiming 
damage;  but  the  statute  of  1891  seems  to  enlarge  those  powers  and 
give  you  this  power : 

And  the  Coinniissioii  is  hereby  authorized  and  required  to  execute  and  enforce 
provisions  of  this  act ;  and  upon  the  request  of  the  Commission  it  shall  be  the 
duty  of  any  district  attorney  of  the  United  States  to  whom  the  Commission 
may  apply,  to  institute  in  the  proper  court  and  to  prosecute  under  the  direction 
of  the  Attorney-General  of  the  United  States  all  necessary  proceedings  for  the 
enforcement  of  the  provisions  of  this  act. 

Now,  will  you  kindly  state  what  the  Commission  does  regarding 
those  proceedings  in  court  after  a  complaint  has  been  filed  by  the 
Commission  ? 

Mr.  Prolty.  Now,  the  powers  of  the  Conmiission  relate  to  two  dis- 
tinct subjects-matter.     One  thing  is  the  compelling  of  an  observance 
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by  the  carriors  of  published  tariti's;  another  tiling  is  the  correction  of 
discrimination  in  the  tariif.  Now.  do  yon  want  to  know  what  the 
Commission  has  done  to  jirevent  the  payment  of  rebates,  or  do  you 
Avant  to  knoAV  what  the  Connnission  does  with  the  complaints  that  are 
made  before  it  as  to  discriminations  in  the  tariif  rate? 

Senator  Newt.axds.  I  would  like  to  know  what  you  do  as  to  both, 
simply  the  form  of  procedure  as  in  the  courts. 

^Ir.  Proi'tv.  In  respect  to  the  compelling  an  observance  of  the 
published  schedules,  and  a  preA'ention  of  rebates,  there  are  just  two 
things  we  can  do.  We  can,  of  course,  go  out  and  ferret  out  testi- 
mony. We  can  not  do  that  personally,  but  we  can  employ  agents 
to  do  it.  We  can  hold  investigations.  We  can  put  these  traffic  men 
on  the  stand;  we  can  ask  them  to  produce  their  books  and  their 
paj)ers,  and  we  can  turn  the  evidence  which  we  ol^tain  in  to  the 
Attorney-General.  Now,  while  the  act  saj^s  that  the  district  attorney 
shall  prosecute  under  our  direction,  if  you  read  it  carefully  it  comes 
to  this:  That  all  we  can  do  is  to  pass  over  to  the  Department  of  Jus- 
tice the  evidence  wdiich  we  obtain. 

When  I  first  came  onto  the  Interstate  Commerce  Commission,  I  used 
to  see  continually  in  the  newspapers  statements  like  these :  "  Rates 
sadly  demoralized,""  "Agreement  between  railroad  officers  to  restore 
rates,"  and  everything  of  that  sort.  I  said  to  my  associates,  "  (Gentle- 
men, this  thing  Avill  not  do ;  we  must  stop  the  payment  of  these  rebates." 
They  said,  ''  How  are  you  going  to  stop  the  payment  of  the  rebates?  " 
I  said,  •*  We  are  going  to  call  these  gentlemen  before  us ;  we  are  going  to 
put  them  under  oath,  and  we  are  going  to  make  them  admit  they  paid 
these  rebates,  and  we  are  going  to  use  the  evidence  which  we  obtain  to 
convict  them."  We  employed  Mr.  Day,  who  is  now  with  the  Depart- 
ment of  Justice.  The  rates  which  have  been  almost  uniformly  demor- 
alized have  been  the  grain  rates  from  Chicago  to  the  Atlantic  seaboard. 
We  called  in  the  chiei  traffic  officials  of  all  these  lines  and  we  put  them 
under  oath.  Now,  I  would  ask  these  gentlemen,  "Are  you  the  chief 
traliic  official  of  this  road?"  "I  am."  "Would  you  know  it  if  a 
rebate  Avas  paid?"  ''I  would."  "Are  any  rebates  paid  on  your 
road?  "  "  There  are  none."  "  The  rates  are  absolutely  maintained?  " 
"They  are." 

Well,  every  traffic  official  Avho  came  before  us  in  that  capacity — and 
we  prosecuted  it  for  three  days  at  Chicago — testified  that  rates  were 
absolutely  maintained. 

Senator  Newlands.  How  many  did  you  have  before  you  ? 

Mr.  Prouty.  We  had  the  official  of  every  trunk  line  leading  from 
Chicago  to  New  York. 

Senator  Newlamds.  Did  you  have  the  officials  of  the  lines  west  of 
Chicago? 

Mr.  Prouty.  Not  at  that  timc^ 

Senator  Newlands.  I  understand  that  most  of  the  rebates  were 
there, 

Mr.  Prouty.  I  do  not  know  whether  they  were  or  not.  Now,  they 
all  testified  the  rates  were  absolutely  maintained  from  Chicago  to 
New  York.  Two  years  after  that  I  examined  the  chief  traffic  officer 
of  the  Baltimore  and  Ohio,  and  of  the  NeAv  York  Central — do  not 
think  it  was  the  same  man  in  either  case — and  of  the  other  lines,  and 
tliev   all  testified   that   rates  had   never  been   maintained.     I   Avould 
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like  to  know  what  I  could  do  as  Interstate  Commerce  Commissioner 
to  make  those  gentlemen  admit  that  thej^  paid  rebates,  and,  as  the3^ 
would  not  tell  that  they  paid  rebates,  I  would  be  glad  to  know  how 
1  could  obtain  evidence  that  they  did. 

Havinir  gotten  through.  Senator,  with  the  lines  between  Chicago 
and  Xew  York,  we  said^^perhaps  this  is  not  a  fair  sample.  Now,  we 
will  go  up  in  the  Northwest,  and  we  will  take  the  lines  that  carry 
flour^froni  jMinneapoli-.  east.  We  instituted  another  investigation, 
and  we  went  up  into  the  Northwest,  and  we  put  the  railroad  and 
the  traffic  men  of  the  millers  on  the  stand,  and  they  all  swore  without 
exception  that  the  rates  were  absolutely  maintained.  One  traffic 
official  there,  when  it  got  a  little  bit  hot  for  him,  became  sick  enough 
so  that  he  threw  up  his  dinner,  but  he  did  not  throAV  up  the  truth. 
We  could  not  get  the  admission  from  any  man  there  that  they  had 
ever  paid  a  rebate.  We  said.  •'  This  does  for  the  East ;  now  let  us  go 
AVest.''  So  we  went  into  the  Pacific  coast,  to  Portland,  Oreg.,  and 
went  over  exactly  the  same  performance  there.  We  made  one  man  ad- 
mit that  he  burned  up  his  books  rather  than  to  present  them  to  the 
Interstate  Commerce  Commission,  but  we  could  obtain  no  admission 
of  the  payment  of  any  rebate  there.  "  Well,"  we  said,  '^  gentlemen, 
this  is  a  farce.  This' makes  light  of  serious  matters.  We  will  not 
proceed  further  in  this  direction." 

Now,  it  so  happened  that  there  was  a  traffic  association  in  the 
Southwest,  called  the  St.  Louis  Southwestern  Traffic  Committee,  or 
traffic  association.  It  has  had  a  great  many  diiferent  names,  and  I  do 
not  remember  the  exact  name  under  which  it  went  at  that  time.  This 
traffic  association  incorporated  in  the  articles  of  association  the  pro- 
vision that  officers  of  that  association  should,  if  possible,  obtain  evi- 
dence of  the  payment  of  rebates  and  present  that  evidence  to  the 
Interstate  Commerce  Commission.  They  hired  a  young  gentlernan 
by  the  name  of  Camden,  and  put  him  at  the  head  of  the  association. 
They  not  only  made  him  subscribe  to  the  articles  of  association, 
but  they  put  him  under  oath,  and  compelled  him  to  swear  that  he 
would  observe  that  provision  to  lay  before  the  Interstate  Commerce 
Commission  any  evidence  that  he  got.  He  had  not  been  there  more 
than  two  or  three  weeks  before  lie  found  some  evidence  to  the  effect 
that  the  Baltimore  and  Ohio  Railroad  had  been  departing  from  the 
published  rate.  He  supposed  his  oath  meant  something,  and  he  came 
up  to  Washington  and  laid  that  evidence  before  the  Interstate  Com- 
merce Commission,  and  we  began  iDroceedings  against  the  Baltimore 
and  Ohio  Railroad. 

Now.  that  was  the  first  instance  from  the  time  I  came  onto  the 
Commission  that  we  coidd  obtain  any  evidence  of  a  departure  from 
the  published  rate. 

Senator  Newlands.  Then  wdiat  happened  ? 

Mr.  Prouty.  I  am  going  to  tell  you  what  we  did  then.  We  di- 
rected the  Baltimore  and  Ohio  road  to  file  a  statement  showing  what 
shipments  they  had  made  during  a  certain  time,  and  the  rate  of 
freight  paid  them  for  the  transportation.  It  was  necessary  to  do 
that  in  order  to  connect  up  with  the  evidence  that  w^e  had.  There- 
upon they  filed  a  statement  showing  a  great  many  departures  from 
the  published  rate.  At  the  same  time  they  sent  to  the  Interstate 
Commerce  Commission  a  letter.     They  said  in  that  letter — now,  I 
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repeat  from  memory;  I  may  get  it  a  little  wrong — but  they  said,  in 
substance,  in  that  letter,  that  the  roads  in  the  territory  in  which  they 
operated  had  habitually  departed  from  the  published  rate;  that  was 
after  they  had  sworn  they  maintained  the  published  rate  in  that  ter- 
ritor}' :  ''Now,  for  us.  the  receivers  of  the  Baltimore  and  Ohio,  we 
have  gotten  through,  but  we  can  not  maintain  tlie  rate  unless  our 
competitors  maintain  the  rate.  We  propose  from  this  time  on  to 
maintain  the  rate  ourselves,  and  we  propose  to  see  that  they  maintain 
it;  but  in  order  that  we  ma}^  do  that,  we  ask  you  to  call  a  conference 
of  the  railroad  presidents  in  trunk-line  territory."' 

Now,  the  Commission  did,  acting  on  that  suggestion,  invite  every 
president  of  the  trunk-line  railroads  to  come  to  Washington.  They 
came,  all  of  them.  Mr.  Calloway  was  there  for  the  New  York  Cen- 
tral; Mr.  Thompson  was  there  for  the  Pennsylvania  llailroad;  Mr. 
Murray  and  Mr.  Cowan  came  there  for  the  Baltimore  and  Ohio;  Mr. 
Harris  came  from  the  Philadelphia  and  Reading,  and  Mr.  Walters 
was  there  for  the  Lehigh  Valley.  I  do  not  remember  them  all,  but 
they  all  came  there.  Those  gentlemen  all  said:  '"  It  is  true;  we  have 
departed  from  the  published  rate.  We  did  not  like  to  do  it,  but  we 
did.  But  Ave  have  gotten  through.  We  shall  depart  from  the  pub- 
lished rate  no  more.  If  you  gentlemen  will  only  let  bj'gones  be  by- 
gones, we  assure  you  that  in  the  future  there  will  be  no  discrimination 
under  this  law." 

Well,  I  expect,  perhaps,  that  we  ought  to  have  said  to  them,  "  You 
are  a  pack  of  consummate  liars;  we  do  not  believe  anything  you  say, 
and  we  will  prosecute  you  if  we  can."  But  we  did  not  think  so;  we 
believed  exactly  what  they  said,  and  we  told  them  we  did.  and  they 
went  home  and  no  prosecutions  Avere  begun  on  the  facts  Avhich  we  had 
against  the  Baltimore  and  Ohio.  Then  Ave  called,  at  the  request  of 
certain  persons  in  the  West,  the  presidents  of  all  those  lines,  and 
they  all  came.  Mr.  MarA'in  Hewitt  came;  Mr.  Bird,  of  the  MilAvau- 
kee  line,  came:  in  all.  30  or  40;  and  Ave  had  the  same  sort  of  an  ex- 
perience meeting  again.  They  all  said :  "  We  ha\'e  sinned,  but  we 
have  got  through.  Now.  gentlemen,  just  help  us  to  maintain  the  act 
to  regulate  commerce."  We  said:  "We  Avill  do  it."  And  they  Avent 
home. 

NoAv,  I  do  not  Avish  to  pass  any  criticism  at  all  on  these  gentlemen. 
I  have  not  the  slightest  doubt  that  they  meant  precisely  Avhat  they 
said.  I  think  I  know  something  about  the  difficulties  under  Avhich 
they  labored;  but  they  did  not  maintain  those  rates  for  a  month, 
probably.  The  thing  Avent  along  in  that  way  until  the  fall  of  the 
year  1001,  or  about  one  year  after  this  first  meting  Avith  the  presi- 
dents. We  then  obtained  evidence  of  a  departure  from  the  published 
rate  in  the  transportation  of  packing-house  products  and  grain. 
They  wanted  to  say  once  more:  '"  We  Avill  stop  if  you  Avill  let  us  go." 
But  we  said:  ''No.  gentlemen,  Ave  haA'o  heard  this  story  once,"  and 
went  to  the  court  and  obtained  injunctions  against  these  roads, 
because  of  departure  from  the  published  tariff.  We  passed  the 
evidence  Avhich  Ave  had  over  to  the  Department  of  Justice.  I  Avant 
to  say  most  emj^hatically  that  since  I  have  been  on  the  Interstate 
Commerce  Commission,  with  the  single  exception  of  the  evidence 
which  Ave  had  against  the  Baltimore  and  Ohio  tJailroad.  I  luiAe  never 
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known  of  any  Avav  we  could  obtain  evidence  which  I  have  not  used, 
and  if  the  evidence  could  be  obtained  and  transmitted  to  the  proper 
person 

Senator  Neavlaxds.  The  Commission  had  no  doubt  that  rebates 
were  going  on  all  this  time  ? 

Mr.  Prouty.  I  have  not  the  slightest  doubt. 

Senator  Xewlands.  You  so  stated  in  your  report? 

Mr.  Prouty.  That  was  stated  in  our  reports,  and  it  has  been  so 
admitted  since.     These  same  men  have  admitted  it  since. 

Senator  Newlaxds.  You  instituted  this  action  to  enjoin  the  com- 
pany in  equity  ? 

Mr.  Prouty.  We  did. 

Senator  Newlands.  These  western  roads? 

Mr.  Prouty.  And  the  eastern  roads,  too;  some  of  them. 

Senator  Newlands.  The  trunk  lines? 

Mr.  Prouty.  Some  of  the  trunk  lines.  We  took  all  those  that  we 
had  any  evidence  against. 

Senator  Newlands.  You  enjoined  them  from  this? 

Mr.  Prouty.  For  a  departure  from  the  published  tariff. 

Senator  Newlands.  Now,  we  have  been  told  that  the  judge  him- 
self was  doubtful  as  to  his  jurisdiction  in  that  case. 

Mr,  Prouty.  Well,  novr.  the  Commission  was  very  doubtful  as  to 
the  jurisdiction  in  that  case,  but  Ave  thought  we  ought  to  try  it.  It 
might  be  of  some  service.  We  were  bound  to  do  all  we  could  to  stop 
that  thing,  and  we  adopted  that  plan. 

Senator  Newlands.  The  companies  themselves  made  no  contest,  did 
they  ? 

^  Mr,  Prouty.  ^yh.J,  yes ;  they  objected.  It  was  a  nominal  objec- 
tion, and  we  were  reallj'  asked  by  some  lines  not  embraced  in  the  in- 
junction to  be  taken  in.     They  wanted  to  be  enjoined. 

Senator  Newlands.  But  there  was  no  real  contest  either  in  the 
court  or  in  the  appellate  court,  was  there,  over  the  question  of  juris- 
diction? And  was  the  injunction  granted  before  the  Elkins  Act  was 
passed  ? 

Mr.  Prouty.  The  injunction  was  granted  before  that  act,  and  the 
provision  jou  referred  to  had  gotten  into  that  act,  because  of  the 
doubt  we  entertained  on  the  Commission  as  to  the  jurisdiction  of  the 
court.  Judge  Logan  asked  me  to  draw  the  bill,  and  in  doing  that  I 
incorporated  that  provision,  because  of  the  doubt  we  had  on  the  Com- 
mission, and  while  Judge  Logan  threw  my  bill  away  and  drew  one  of 
his  own,  he  retained  that  provision  and  added  to  it  the  provision  that 
other  parties  might  be  brought  in. 

Senator  Newlands.  Now,  Mr.  Prouty,  if  your  Commission  came 
to  the  conclusion  that  you  could  bring  a  bill  of  injunction  to  restrain 
these  companies  from  departing  from  the  published  rate,  why  could 
it  not  have  brought  or  instituted  the  same  sort  of  suit  to  enjoin  these 
companies  from  discrimination  of  all  kinds  which  are  forbidden  by 
the  interstate-commerce  act? 

Mr.  Prouty.  Because,  in  the  first  place,  the  court  is  simply  required 
to  enforce  a  positive  enactment  of  the  statute.  The  statute  says  you 
shall  publish  your  rate  and  you  shall  maintain  that  rate.  Having 
published  the  rate,  the  law  itself  compels  the  observance.  All  the 
court  is  required  to  do  is  to  compel  the  compliance  with  the  statute. 
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In  the  other  case  the  court  must,  to  correct  the  discrimination,  deter- 
mine the  rate  for  the  future. 

Senator  Xewlands.  Xow,  the  court  must  determine.  That  is  your 
contention'? 

Mr.  Prouty.  Tliat  is  my  contention. 

Senator  Nemlaxds.  But  you  never  instituted  such  a  proceeding, 
did  you  ? 

Mr.  Pkoutv.  Certainly :  we  brought  that  Missouri  Pacific  case. 

Senator  Xewlands.  Was  that  before  the  passage  of  the  Elkins  Act, 
in  1903  ? 

]Mr.  Prouty.  That  Avas  done  before  I  came  on  tlie  Commission;  I 
found  that  suit  pending  when  I  came  on  the  Commission. 

Senator  Xeavlaxds.  And  tliat  was  an  action  for  injunction? 

Mr.  Prouty.  Yes.  sir. 

Senator  Xewlaxds.  To  pre^'ent  the  railroads  from  charging  a 
greater  rate  to  Wichita  than  to  Omaha:? 

Mr.  Prouty.  Yes,  sir. 

Senator  Xewlaxds.  Novv',  what  is  the  result  of  that  case?  Did  the 
court  declare  it  had  no  jurisdiction? 

Mr.  Prouty.  The  courts  below  took  jurisdiction;  before  the  case 
was  decided  in  the  Supreme  Court  of  the  United  States  the  Elkins 
bill  had  been  passed.  As  I  understand  the  case,  the  court  said  it 
would  have  had  no  jurisdiction  but  for  the  Elkins  bill. 

Senator  Xewlands.  So  that  entirely  absolved  you  then  from  any 
failure  to  attemj^t  to  employ  the  process  of  injunction? 

]^Ir.  Prouty.   We  did  attempt  to  employ  the  process  of  injunction. 

Senator  Xewlaxds.    In  that  one  case? 

Mr.  Prouty.  In  that  case.  Of  course,  we  would  not  have  employed 
it  in  any  other  case  until  we  had  a  decision  in  that  case. 

Senator  Xewlands.  That  case  was  instituted  in  what  year? 

Mr.  Prouty.  All  I  knoAv  about  it  is  this:  The  case  was  pending 
when  I  c;itne  onto  the  Commission,  and  we  made  on  two  or  three  oc- 
casions sj^ecial  efforts  to  hurry  that  case  along,  but  it  seemed  to  meet 
with  a  series  of  misfortunes. 

Si^nator  Xewlaxds.  I  understand  that  it  is  contended  by  some  of 
the  representatives  of  the  carriers  here  that  the  courts  had  ample 
jurisdiction  in  this  matter.  Just  as  they  had  the  jurisdiction  to  en- 
join against  this  system  of  rebates,  so  they  had  jurisdiction  to  enjoin 
against  discrimination,  and  that  the  Interstate  Commerce  Commis- 
sion failed  in  the  discharge  of  their  duties  in  not  instituting  any  such 
jjroceedings.     You  say  you  instituted  one  in  1902? 

]Mr.  Prouty.   Yes,  sir. 

Senator  Xewlaxds.  Just  about  a  year  after  the  passage  of  the  act 
of  1901 ? 

Mr.  Prouty.  Yes,  sir. 

Senator  X^ewlands.  Are  there  any  other  suits  of  that  nature? 

Mr.  Prouty.  Xo. 

Senator  Xewlaxds.  xVnd  you  had  to  wait  for  five  years  before  you 
got  a  determination  of  that  ?  , 

Mr.  Prouty.  More  than  five  years. 

Senator  Xewlaxds.  Would  it  not  have  been  well  to  have  brought 
other  suits  of  the  same  nature? 

Mr.  Prouty.  We  were  very  doubtful  about  the  jurisdiction.     I 
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liave  neA'er  been  able  to  see  if  the  court  took  jurisdiction  it  would 
help  matters.  I  do  not  see  how  the  Commission  is  in  any  better 
shape  now  with  the  decision  than  without. 

Senator  Newlands.  We  will  admit  that.  You  assume  that  you 
have  a  right  to  go  into  court  to  ask  for  an  injunction  concerning  a 
railroad  discriminating  in  favor  of  one  place  as  against  another,  and 
that  discrimination  consists  of  exacting  a  rate  of  5  cents  a  hundred, 
say,  in  one  case,  less  than  in  another.  Now,  that  is  the  discrimination 
complained  of,  and  in  determining  that  case  you  must  determine 
the  amount  of  the  discrimination  necessary? 

Mr.  Prouty.  Yes,  sir. 

Senator  Neavlands.  If,  then,  the  court  is  to  grant  full  and  adequate 
relief,  would  it  not  necessarily  include  the  determination  of  what 
a  fair  rate  was,  and  an  injunction  against  anything  in  excess  of  that 
rate  ? 

Mr.  Prouty.  That  is  my  contention. 

Senator  Newlands.  Has  not  the  court  3delded  to  that  contention? 

Mr.  Prouty.  The  court  would  have  no  power.  Senator,  to  grant 
that  relief,  because  it  has  no  power  to  determine  for  the  future  what 
is  a  fair  rate. 

Senator  Newlands.  Has  the  Supreme  Court  ever  declared  that  ? 

Mr.  Prouty.  I  understand  it  has. 

Senator  Newlands.  I  presume,  of  course,  it  will  be  admitted  that 
the  Supreme  Court  can  not  fix  a  rate. 

Mr.  Prouty.  But  it  fixes  that  rate. 

Senator  Newlands.  The  Supreme  Court  has  the  power  to  deter- 
mine what  is  a  reasonable  rate.  It  has  the  power  to  protect  against 
extortion,  and  that  necessarily  means  the  determination  of  what  is  a 
reasonable  rate,  it  seems  to  me.  I  will  ask  you  whether  the  Supreme 
Court  has  ever  passed  upon  that  question? 

Mr.  Prouty.  The  Supreme  Court  has  never,  to  my  knowledge, 
passed  upon  that  question  in  that  form.  The  Supreme  Court  has 
said  in  several  cases  that  the  fixing  of  a  rate  for  the  future  was  an 
administrative  or  a  legislative  function.  It  has  held  in  case  of  the 
Commission  itself  that  where  the  Commission  attempted  to  do  pre- 
cisely Avhat  you  say  the  court  ought  to  do  that  would  be  a  fixing  of  a 
rate  by  the  Commission  and  not  within  the  power  of  the  Commission. 
NoA^'.  if  that  is  a  fixing  of  the  rate  when  it  is  done  by  the  Commission, 
I  fail  to  see  wh}'  it  would  not  be  a  fixing  of  the  rate  when  done  by  the 
court. 

Senator  Newlands.  And  that  has  been  your  assumption,  and  that 
has  been  the  reason  why  you  have  not  brought  many  of  these  injunc- 
tion suits?         • 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  Now,  as  to  that  Wichita  case,  it  went  back  to 
the  inferior  court,  did  it  not? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlands.  How  long  ago? 

Mr.  Prouty.  ¥7ell,  I  do  not  remember :  two  or  three  years  ago. 

Senator  Newlands.  Has  that  case  been  terminated? 

Mr.  Prouty.  No  ;  it  has  not. 

Senator  Newlands.  Well,  why  not? 

Mr.  Prouty.  So  far  as  I  am  concerned — my  associates  may  speak 
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for  theniseh^es — I  never  understood  that  the  Elkins  bill — I  say  three 
T.ears — I  have  never  understood  that  the  Elkins  bill  added  anything 
to  our  power  to  create  a  discrimination  in  a  published  schedule,  and 
therefore  ni}^  attention  has  never  been  called  to  that  matter.  I  have 
also  assumed  that  the  decisions  of  the  Supreme  Court  of  the  United 
States  made  since  the  institution  of  that  suit  were  rather  conclusive 
of  the  fact  that  that  discrimination  alleged  in  a  suit  was  not  an  un- 
due discrimination,  and  therefore  not  in  violation  of  the  act  to  regu- 
late connuerce.  In  other  words,  when  we  began  that  suit  we  held 
that  the  only  sort  of  competition  which  would  justify  charging  less 
at  a  more  distant  point  than  at  an  intermediate  point  was  that  of 
some  carrier  over  whom  the  interstate  law  exercised  no  control. 

Now,  the  Supreme  Court  of  the  United  States  has  said  that  all 
kinds  of  competition  must  be  taken  into  account — competition  with 
other  I'^iilroads  which  are  subject  to  the  jurisdiction  of  the  railway  act, 
or  compctitioFi  of  markets;  everything  of  that  kind  must  be  taken  into 
account.  The  Commission  has  held  in  other  cases,  and  it  is  undoubt- 
edly true,  that  there  are  competitive  conditions  on  the  Missouri  River 
which  justify  a  lower  rate  than  is  made  to  Wichita.  And  I  assume 
that  the  thing  complained  of  in  the  Missouri  case  was  not  in  violation 
of  law.  That  has  been  my  reason  for  not  proceeding  in  that  case. 
Of  course,  I  have  had  no  doubt  of  the  power  of  the  court  to  proceed 
vrith  that  case.  I  think  the  court  should  do  with  that  case  exactly 
what  the  Commission  could  do  by  law,  neither  more  nor  less. 

Senator  Newlands.  Then  j'ou  think  it  could  not  grant  the  relief 
necessary  ? 

Mr.  Prouty.  I  think  it  could  not  grant  the  necessary  relief  unless, 
as  Senat(U'  Dolliver  suggested,  the  only  thing  to  be  done  was  to  re- 
strain the  Missouri  Paciiic  from  charging  a  higher  rate  to  Wichita 
than  it  charged  to  Omaha.  If  that  was  the  only  thing  to  be  done,  I 
am  not  at  all  clear  that  the  court  might  not  secure  that  by  injunction. 

Senator  Newlajsds.  But  your  opinion  is  that  it  could  not  determine 
that  an  intermediate  rate  was  a  reasonable  rate  and  enjoin  everything 
above  that  ? 

Mr.  Prouty.  I  do  not  know.  I  do  not  think  you  could  say  that  the 
rate  to  AVichita  is  5  cents  above  the  rate  to  the  Missouri  Kiver. 

Senator  Newlakds.  Could  you  not  test  that  in  the  Supreme  Court  ? 

Mr.  Prouty.  I  could  not  say  it  could  not  be  tested.  It  has  been 
tested.  I  say  if  the  court  could  exercise  the  jurisdiction  over  any- 
thing of  that  sort  it  would  be  as  well  for  this  committee  to  write  into 
a  bill  that  statement. 

Senator  Dolliver.  We  did  that  in  the  Elkins  law,  or  tried  to  do  so. 

Mr.  Prouty.  I  did  not  understand  it  that  way. 

Senator  Newlands.  Let  us  refer  to  the  language  of  the  Elkins  Act. 
The  Elkins  Act  was  passed  in  1903.  Section  3  of  the  Elkins  law 
states  that — 

Tliiit  whenever  the  Interstate  Commerce  Cqmmission  shall  ha^-e  reasonable 
ground  for  belief  that  any  coir.juon  carrier  is  engaged  in  the  carria.ue  of  pas- 
sengers or  freight  traiiic  between  givcMi  i)()ints  at  less  than  the  published  rates 
on  file,  or  is  committing  any  discriminations  forbidden  by  law,  a  i)etition  may 
be  presented  alleging  .such  facts  to  the  circuit  court  of  the  United  States  sitting 
in  equity  having  jnrisdiction ;  and  when  the  act  complained  of  is  alleged  to  have 
been  connuitted  or  as  being  conunitted  in  part  in  more  than  one  judicial  dis- 
trict or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  either 
such  .indicia)  district  or  State,  wh(>reupon  it  sliall  1)0  the  duty  ot  the  court  sum- 
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maiily  to  iiiquive  into  the  circiunstances.  upon  such  notice  and  in  such  manner 
as  tlie  court  shall  direct  and  without  the  f(jnyier  pleadings  and  proceedings 
applicable  to  ordinary  suits  in  ea.uity.  and  to  make  such  other  persons  or  cor- 
porations ixirty  tlierett'  as  the  court  may  deem  necessary,  and  upon  being  satis- 
fied of  the  truth  of  the  allegations  of  such  petition,  said  court  shall  enforce  an 
observance  of  the  published  tariffs  or  direct  and  require  a  discontinuance  of 
such  discrimination  by  proper  orders,  writs,  and  process,  which  said  orders, 
writs,  or  process  may  be  enforceable  as  well  against  the  parties  interested  in  the 
traffic  as  against  the  carriers,  sahject  to  the  right  of  appeal,  as  now  Drovided  by 
law. 

Now,  there  a  clear  power  is  given  to  the  court  to  direct  and  require 
a  discontinuance  of  such  discrimination.  I  understand  that  your 
contention  is  that,  according  to  decisions  of  the  Supreme  Court,  a 
discrimination  of  this  kind  between  localities  because  of  competition 
of  an}^  kind  is  not  forbidden  by  the  law  ? 

Mr,  Prouty.  Oh.  no.  The  discrimination  might  be  forbidden  by 
the  law  and  might  not.  That,  under  the  decision  of  the  Supreme 
Court,  is  a  question  of  fact.  Now,  my  point  is  that  the  court  has 
no  power  to  inquire  whether  or  not  that  discrimination  is  undue 
and  to  prescribe  the  remedy. 

Senator  Newlands.  It  says  that  the  court  shall  have  the  power  to 
require  a  discontinuance  of  discrimination.  Now,  if  the  discrimina- 
tion consists  in  charging  a  higher  rate  for  the  shorter  distance  than 
for  the  longer  distance,  can  not  the  court,  under  this  law,  require  a 
discontinuance  of  such  discrimination? 

Mr.  Prouty.  I  think  it  could  in  that  case,  because  in  that  case  the 
statute  prescribes  the  rule  by  Avhich  the  court  acts.  The  statute  says 
that  the  carrier  shall  not  charge  more  for  the  short  than  for  the  long 
haul.  Now.  if  the  carrier  did  get  more  for  the  short  than  for  the 
long  haul,  I  have  no  doubt  that  the  court  under  that  provision  of 
law  could  stop  the  discrimination,  could  stop  the  higher  charge  at 
the  intermediate  points.  But  the  fourth  section  contains  another 
provision,  which  is  that  it  may  charge  more  at  the  intermediate 
point  if  circumstances  and  conditions  are  different  at  the  more  dis- 
tant point.  Now,  if  circumstances  and  conditions  were  such  that 
the  carrier  might  properly  charge  a  higher  rate  at  the  intermediate 
point,  I  do  not  think  the  court  could  determine  how  much  higher 
that  rate  should  be;  and  if  the  rate  was  higher  than  it  should  be, 
could  not  therefore  reduce  the  rate  because  there  is  no  standard  by 
which  it  acts? 

Senator  Newlands.  And  yet  that  precise  point  has  "never  really 
been  determined  by  the  court? 

]\Ir.  Prouty.  Nearly,  Senator.  Let  me  tell  you  what  has  been  de- 
termined. The  fifteenth  section  of  the  act  provides  that  the  Com- 
mission shall  hear  these  complaints.  Having  heard  the  complaint, 
if  they  find  that  the  carrier  is  in  violation  of  the  law,  they  shall  order 
the  carrier  to  cease  and  desist  from  such  violation.  That  is  the  power 
of  the  Interstate  Connnerce  Conunission. 

Senator  Newlaxds.  Where  do  you  say  that  is  ? 

Mr.  Prouty.  That  is  in  the  fifteenth  section,  on  page  15  of  what 
I  have  here.  The  Interstate  Commerce  Commission  is  given  the 
power  to  order  the  carrier  to  cease  and  desist  from  that  violation. 
Now,  the  Supreme  Court  has  held  that  that  does  not  give  the  Inter- 
state Commerce  Commission  power  to  remove  or  make  an  order  which 
will  remove  a  discrimination  of  that  sort.     So  I  say  the  court  has 
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come  mighty  near  to  holding  that  the  language  in  the  Elkins  bill  does 
not  give  the  court  that  power.  And  you  will  understand,  Senator, 
that  gives  no  power  at  all  over  the  unreasonable  rate. 

Senator  Xewla>;ds.  If  in  this  statute  we  could  give  the  court  the 
power  to  determine  that  without  giving  the  Commission  the  power  to 
fix  the  rate,  would  the  remed}',  in  your  judgment,  be  adequate  for 
unjust  discrimination  ? 

Mr.  PiJOUTY.  I  think  it  would  be  adequate  for  unjust  discrimina- 
tion if  the  court  had  any  constitutional  right  to  exercise  its  remedy. 
The  court  has  no  constitutional  right  to  do  it,  and  could  not  exercise 
that  power.     That  is  my  point  exactly. 

Senator  Newlaxds.  There  are  proceedings,  are  there  not,  where 
the  railroad  has  sought  to  enjoin  the  enforcement  of  rates  which  they 
declared  were  unreasonable  law  ? 

Mr.  Peouty.  Yes ;  that  is  a  common  proceeding. 

Senator  Newlaxds.  That  is  a  common  proceeding  against  State 
commissions  ? 

Mr.  Peouty.  And  against  State  legislatures. 

Senator  Neavlands.  Have  any  proceedings  been  taken  against  the 
action  of  the  Interstate  Commerce  Commission  ? 

Mr.  Peouty.  No  occasion  for  that  kind  of  proceeding,  because  the 
rates  of  the  Interstate  Commerce  Commission  can  only  be  enforced 
bv  the  court  upon  application  by  itself  or  somebody  interested. 

Senator  Xewlands.  Such  proceeding  would  be  by  injunction, 
would  it  not  ? 

Mr.  Peouty.  By  proceeding  in  equitj^;  and  I  suspect  the  court 
would,  in  connection  with  that,  proceed  to  grant  an  injunction. 

Senator  Newlands.  I  understand  your  contention  is  a  rate  that  is 
unreasonable  is  destructive  of  the  rights  of  property  of  the  carrier, 
and  a  rate  that  is  unreasonable  is  destructive  of  the  rights  of  property 
of  the  shippers  ? 

Mr.  Peouty.  Yes,  sir. 

Senator  Xeavlands.  Now,  why  should  not  the  shipper  have  the  same 
right  also  to  proceed  by  injunction? 

Mr.  Peouty.  He  should. 

Senator  Newlands.  Has  he  that  right  now  ? 

Mr.  Peouty.  Well,  that  is  a  question  which  has  not  been  decided 
yet.  Judge  Niles  held  that  he  had  not,  and  Judge  Speer  held  that 
he  had. 

Senator  Newlands.  The  matter  has  never  been  decided  by  the 
Supreme  Court? 

Mr.  Peouty.  It  never  has  gone  to  the  Supreme  Court. 

Senator  Newlands.  Has  the  Interstate  Commerce  Commission 
itself  never  sought  to  bring  such  a  suit  ? 

Mr.  Peouty.  I  do  not  saj^  that  the  Interstate  Commerce  Commis- 
sion would  have  any  such  power.  Apparently  the  circuit  or  Federal 
court  only  entertains  suit  in  behalf  of  the  Interstate  Commerce  Com- 
mission when  the  statute  permits  it.  Now,  there  is  no  statute  which 
permits  that  sort  of  proceeding.  I  think  there  ought  to  be  a  statute 
which  would  permit  the  Interstate  Commerce  Commission  to  file  a 
petition  and  ask  for  an  injunction.  In  the  case  of  an  advance  the 
court  would  probably  have  the  power  to  grant  an  injunction,  tempo- 
rarily pending  proceedings  before  the  Commission,  although  it  would 
have  no  power  to  permanently  reduce  the  rates. 
741  A— 05 4 
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Senator  Newlands.  Then,  if  the  Interstate  Commerce  Commission 
was  authorized  to  institute  such  a  suit,  would  this  not  meet  all  these 
questions  as  to  extortionate  rates? 

Mr.  Prouty.  If  the  court  had  the  further  power  to  determine 
whether  that  rate  was  reasonable  or  unreasonable,  and  you  awarded 
final  process  in  the  premises,  provided  the  court  was  a  tribunal  com- 
petent to  exercise  that  function.  I  do  not  think  it  would  amount  to 
anything  to  give  to  all  the  courts  of  the  United  States  that  juris- 
diction, I  think  it  would  answer  the  purpose  if  you  could  give  some 
special  court  that  jurisdiction. 

Senator  Newlands.  A  special  court  of  transportation? 

Mr.  Prouty.  I  think  so,  if  you  could  give  it  that  jurisdiction. 

Senator  Kean.  Could  you  do  so? 

Mr.  Prouty.  I  do  not  think  3^ou  could.  I  have  been  saying  here 
to-day  that  you  could  not  invest  a  court  with  power  to  fix  a  rate  for 
the  future. 

Senator  Newlands.  AVe  are  proceeding  under  the  fourteenth 
amendment,  which  declares  property  shall  not  be  taken  without 
due  process  of  law.  You  said  that  a  carrier  has  a  right  to  go  into 
court  to  enjoin  the  enforcement  of  a  tariff  fixed  by  the  Commission  on 
the  ground  that  it  is  destructive  of  the  right  of  property. 

Mr.  Prouty.  Yes. 

Senator  Newlands.  And,  on  the  other  hand,  you  say  the  fixing  of 
an  extortionate  rate  is  destructive  of  the  rights  of  property  of  the 
shipjDer.  If  the  carrier  has  a  right  to  go  into  court  under  the  Consti- 
tution, why  would  not  the  shipper  have  the  right,  if  the  wrong  com- 
plained of  is  the  same  in  each  case  ? 

Mr.  Prouty.  It  is  not  the  same  thing  in  each  case. 

Senator  Newlands..  It  would  be  destructive  of  the  rights  of 
property. 

Mr.  Prouty.  That  is  true.  Say  that  I  go  out  here  and  take  your 
property.  It  is  destructive  of  your  property,  but  you  could  not 
bring  suit  under  the  fourteenth  amendment.  The  taking  of  your 
property  or  my  property  by  a  railroad  rate  is  with  due  process  of 
law.  The  State  has  authorized  that  railroad  to  make  a  rate,  to 
impose  a  rate  upon  me,  and  the  State  must  i^rovide  that  the  rate  is  a 
just  and  reasonable  rate. 

Senator  Newlands.  So  that  you  think  under  existing  conditions 
a  remedy  could  not  be  given  to  the  shipper  which  is  now  clearly 
within  reach  of  the  carrier,  when  his  property  rights  are  unjustly 
affected? 

Mr.  Prouty.  I  think  so — that  is,  I  think  the  shipper  should  have 
a  remedy,  but  it  must  spring  from  a  different  source. 

Senator  Newlands.  How  about  the  powers  of  conciliation?  Do 
you  think  that  those  can  be  exercised  to  advantage  ? 

Mr.  Prouty.  Oh,  j^es.  I  think  the  best  part  of  the  work  of  the 
Interstate  Commerce  Commission  for  the  last  eight  years  has  been  in 
the  exercise  of  that  power  and  in  the  conducting  of  its  investigations. 
That  has  been  about  the  only  work  it  could  do. 

Senator  Newlands.  Would  you  have  that  power  rest  in  this  board 
that  you  speak  of — by  some  designated  as  an  appellate  board? 

Mr.  Prouty.   No. 

Senator  Newlands.   You  would  have  that  authority  conferred  upon 
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a  special  bureau  or  upon  the  other  branch  of  the  Interstate  Commerce 
Commission  ? 

Mr.  Prouty.  If  you  are  going  to  organize  an  appelhite  commission, 
I  see  no  objection  to  leaving  the  present  Connnission  as  it  is  exactly — 
that  is,  allow  it  to  discharge  all  tlie  functions  it  discharges  now. 

Senator  Newlands.  And  you  would  have  them  exercise  this  power 
■of  conciliation,  leaving  to  others  the  power  of  judging? 

Mr.  PiJOUTY.  Simply  the  power  to  hear  and  determine. 

Senator  Newlais'ds.  The  criticism  is  made  that  out  of  quite  a  num- 
ber of  cases — I  believe  there  are  120  involving  decisions  of  the  Inter- 
state Commerce  Commission — that  the  courts  have  overruled  the 
Commission  in  almost  every  case,  except  four  or  five.  What  explana- 
tion have  you  to  make  of  that? 

^Ir.  Prouty.  Well,  as  I  said,  the  only  explanation  is  that  the  Com- 
mission was  wrong.  But  you  can  not  understand  what  the  court 
thought  without  looking  into  the  case  itself. 

Senator  Xewlands.  First,  is  that  the  fact? 

Mr.  Prouty.  Now,  I  can  not  give  you  the  exact  figures.  "We  have 
sent  up  here  a  statement  which  shows  exactly  what  the  fact  is.  But 
I  would  say  probably  that  out  of  35  or  36  cases  in  some  27  or  28  cases 
the  contention  of  the  Connnission  has  not  been  sustained. 

Now  let  me  illustrate  what  that  means.  Six  of  those  were  cases  in 
which  the  Supreme  Court  decided  that  the  Commission  had  no  power 
to  fix  a  rate  for  the  future.  The  Commission  had  decided  that  a  certain 
rate  was  unjust.  It  had  declared  that  certain  other  rates  would  be 
just.  It  had  ordered  the  carriers  to  observe  that  other  rate.  Now, 
the  court  held  in  those  six  cases  that  the  order  of  the  Commission 
was  unlawful,  because  it  exceeded  the  power  of  the  Commission. 
The  court  did  not  hold,  and  the  court  has  never  held,  that  the  rates 
of  the  Commission  in  those  six  cases  M'ere  unreasonable.  It  has  never 
decided  that  the  judgment  of  the  Commission  upon  the  question  of  fact 
was  not  right.  Now.  I  say.  as  a  practical  matter,  that  the  thing  which 
the  Interstate  Commerce  Commission  undertook  to  do  has  got  to  be 
done,  and  the  proposition  to-day  is  to  give  the  Interstate  Commerce 
Commission  power  to  do  exactly  that  thing  which  the  court  said 
had  not  been  given  to  it  by  the  original  act.  So  it  does  not  seem  to 
me  that  it  is  anything  particularly  to  the  discredit  of  the  Commission 
to  have  made  that  holding  and  to  have  that  holding  reversed  by  the 
Supreme  Court. 

Senator  Newlands.  Were  there  any  other  cases  in  which  the  de- 
cision went  off  practically  on  the  same  point  ? 

Mr.  Prouty.  Not  on  this  same  point. 

Senator  Newlands.  Not  on  this  point  ? 

Mr.  Prouty.  I  think  if  you  Avill  look  through  those  cases  you  will 
find  in  fourteen  or  fifteen  cases  the  question  at  issue  was  the  long  and 
short  haul  clause.  The  Commission  had  held  that  competition  of  car- 
riers subject  to  the  laAv  did  not  justify  dejxuture  from  the  fourth  sec- 
tion. The  court  decided  that  it  did.  Therefore,  the  order  of  the 
Commission  was  unlawful,  but  it  never  has  been  held  by  the  Suprejne 
Court  that  tlie  thing  which  the  Commission  attempted  to  do  in  that 
case,  as  a  matter  of  fact,  ought  not  to  be  done.  Now,  you  take  the 
import  rate  case.  The  question  involved  there  was  just  this:  The 
Texas  Pacific  charged  on  articles  transported  from  New  Orleans  to 
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San  Francisco  perhaps  one-quarter  "v^-hen  those  articles  originated 
in  Liverpool  as  much  as  they  did  when  those  articles  originated  in  New 
Orleans.  The  Commission  had  held  that  its  purview  was  bounded 
by  the  ocean  and  it  could  not  look  beyond  the  ocean  to  find  out  what 
competitive  tariff  governed  that  traffic.  The  Supreme  Court  simply 
said.  '*  Your  application  of  the  law  is  wrong.  You  must  consider  the 
competitive  condition  abroad  as  well  as  the  competitive  conditions  at 
home." 

Senator  Xewlaxds.  Outside  of  these  cases,  however,  that  were  con- 
tested in  the  courts  there  were  very  numerous  cases  decided  b}^  j^ou 
that  were  accepted  by  the  railroads? 

Mr.  Prouty.  In  the  early  days  of  the  Commission  practically  all 
its  orders  were  complied  with.  At  the  present  time,  with  the  present 
state  of  public  sentiment,  any  order  of  the  Interstate  Commerce  Com- 
mission which  does  not  involve  too  much  to  a  railroad  is  pretty 
certain  to  be  complied  with,  just  as  we  are  pretty  certain  that  there 
wdll  not  be  any  advance  in  rates  as  long  as  this  excitement  concerning 
rates  keeps  up. 

Senator  Xewi.axds.  Can  you  give  au}^  idea  of  the  number  of  cases 
that  you  have  decided  in  which  the  railroads  have  complied  practi- 
calh^  with  your  decisions  ? 

Mr.  Proi  TY.  Well,  now,  we  have  sent  up  here  a  statement  which 
shows  exacth'  the  number,  and  therefore  I  do  not  like  to  guess  at  it. 
In  the  early  days  they  were  practically  all  complied  with.  There 
are  a  great  many  cases  in  which  the  railroads  did  not  literally  comply 
with  the  decision  where  the  decision  Avas  substantially  complied  with, 
and  I  think  if  it  could  be  done  the  railroads  ought  to  have  that  privi- 
lege. They  sometimes  prefer  to  comply  in  substance  in  one  form 
rather  than  in  another.  For  example,  the  Commission  held  the  dif- 
ferential between  New  England  and  New  York  should  be  10  per  cent 
of  the  rate  between  Chicago  and  New  York.  Now,  the  railroads  did 
not  comply  exactly  with  that  order,  but  they  put  in  an  arbitrary  dif- 
ferential which  amounted  to  a  substantial  concurrence  with  it.  They 
preferred  to  make  it  in  cents  a  hundred  pounds  rather  than  10  per 
cent. 

Senator  Kean.  That  was  satisfactory,  do  you  think? 

Mr.  Prouty.  That  was  satisfactory. 

Senator  Dolliver.  Did  anybody  dispute  A'ou  ? 

The  Chairman.  Did  auA'boch^  dispute  A'our  rights  to  make  that 
order?  • 

Mr.  Prouty.  No:  that  was  in  a  day  when  the}"  were  not  disputing 
our  right.  The  differential  between  New  England  and  New  York — 
the  Commission  held  that  the  differentials  ought  not  to  exceed  10  per 
cent  of  the  New  York  rate.  They  were  reduced,  and  have  been  ever 
since.  ^Vhen  they  were  once  put  into  effect,  actually  complied  with 
by  the  railroads,  they  themselves  saw  they  were  right,  and  they  have 
never  been  taken  out. 

Senator  Newlands.  Mr.  Prout}',  has  the  Commission  the  power  to 
investigate  the  books  of  the  railway  company  ? 

Mr.  Prouty.  The  Commission  has  the  power  to  compel  the  rail- 
way company  to  produce  its  books;  it  has  the  powder  to  compel  the 
production  of  those  books  in  court,  but  that  does  not  amount  to  a 
practical  inspection  of  the  books. 
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Senator  Newlands.  Do  you  understand  the  Commission  would 
have  the  power  in  connection  with  that  to  have  an  expert  examine  the 
books  with  a  view  to  ascertaining  whether  or  not  the  rebates  were 
granted  ? 

"  Mr.  Prouty.  I  do  not  think  the  Commission  would  have  the  power 
to  send  an  expert  into  the  office  of  a  railroad  to  examine  its  books. 
I  do  expect  that  any  railroad  company  in  the  United  States  would 
probably  i^ermit  an  expert  to  examine  the  books  of  that  company  if 
we  asked  them  to  do  so. 

Senator  Xewlands.  It  is  contended  by  the  representatives  of  the 
carriers  here  that  the  rebate  must  show  in  some  form  or  another,  and 
it  is  contended,  as. I  understand  it,  that  if  the  Commission  had  exer- 
cised its  powers  of  investigation  and  not  simply  contented  itself  with 
the  examination  of  the  traffic  managers  it  would  have  gotten  evidence 
of  these  rebates.     Now,  how  about  that? 

yir.  Prouty.  Now,  it  may  be  that  we  could  have  shown  in  some  way 
that  those  gentlemen  were  not  telling  the  truth.  It  is  possible  we 
might  have  done  so.  But,  in  my  judgment,  it  would  have  amounted 
to  nothing  to  examine  their  books  unless  you  had  the  power  to  pre- 
scribe the  method  in  which  those  books  should  be  kept.  We  did 
examine  their  books.  We  ordered  books  brought  into  court.  We 
ordered  them  to  file  the  fullest  statements.  We  spent  a  week  in  the 
examination  of  their  books  and  movement  of  traffic,  and  everything 
of  that  sort. 

Senator  Newlands.  With  the  vieAV  of  discovering  rebates  ? 

Mr.  Prouty.  Yes,  sir. 

Senator  Newlaxds.  And  you  could  not  ascertain  anything  from 
them  ? 

Mr.  Prouty.  No,  sir;  I  desire  to  say  that  there  has  been  no  time 
since  I  became  an  Interstate  Commerce  Commissioner  when  if  any 
strong  trunk  line  operating  between  Chicago  and  New  York  had  said, 
''  We  will  pa}'  no  more  rebates  ourselves  and  we  will  not  suffer  our 
competitors  to  pay  rebates,''  the  payment  of  rebates  in  that  section 
would  not  have  stopped.  It  might  have  cost  the  railway  something, 
but  rebates  would  have  ceased.  Nor  has  there  been  a  time  since  I  have 
])een  an  Interstate  Commerce  Commissioner  when  if  the  traffic  officers 
of  the  trunk  lines  between  Chicago  and  the  Atlantic  seaboard  would 
have  consented  to  tell  the  truth  under  oath,  the  Interstate  Commerce 
Commission  would  not  have  stopj^ed  the  payment  of  rebates.  I  have 
been  able  to  discover  no  way  in  which  to  make  them  tell  the  truth. 

Senator  Newlands.  In  regard  to  the  future,  will  it  not  be  possible 
for  them  to  commence  again  this  system  of  rebates  ? 

Mr.  Prouty.  I  think  they  pay  rebates  now. 

Senator  Newlands.  You  think  they  do? 

Mr.  Prouty.  I  think  they  do. 

Senator  Neavlands.  Do  you  think  it  is  as  extensive  as  it  was? 

Mr.  Prouty.  Oh,  no.  I  think  that  the  payment  of  rebates,  as 
such,  practically  ceased  when  the  Elkins  bill  went  into  effect,  and  it 
has  only  ])een  resumed  in  aggravated  instances  where  apparently 
there  could  not  be  anything  else  done.  For  exami)le.  there  are 
certain  lines  which  handle  grain  from  the  Missoui'i  Piver  to  Chicago 
and  the  East.  Those  linos  have  buyers  on  their  I'oads.  which  own 
elevators  at  terminal  ))oints.  They  allow  an  elevator  chai-ge  to  their 
buvers.     Certain  other  lines  which  have  no  elevators,  so  that  they 
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are  unable  to  make  that  alloAvance  of  an  elevator  charge  to  their 
buyers,  I  think  have  at  times  been  compelled  to  pay  a  rebate  which 
amounted  to  that  elevator  charge. 

Senator  Newlakds.  Or  lose  the  business? 

Mr.  Proi  TY.  Or  lose  the  business.  That  is  an  example  of  what  I 
mean.  I  could  not  produce  any  evidence  of  that.  If  I  could  it 
would  be  my  business  to  turn  it  over  to  the  Attorney-General.  I 
have  no  doubt  that  rebates  to  a  greater  or  less  extent  are  paid  in 
many  parts  of  this  country.  And  if  it  turns  out,  as  the  railroads 
contend,  that  the  disclosure  by  any  officer  of  a  railroad  gives  the 
company  its  exemption  under  the  Elkins  bill,  your  law  is  good  for 
nothing.  They  can  resume  the  payment  of  rebates  whenever  they 
desire. 

Senator  Xewlands.  Mr.  Hill,  I  believe,  stated  that  this  matter  of 
rebates  would  require  constant  vigilance. 

Mr.  Proi'ty.  If  you  want  to  stop  the  payment  of  rebates.  Senator, 
in  my  judgment  you  have  got  to  provide  certain  things.  In  the 
first  place  you  have  got  to  take  care  of  the  terminal  railroad.  You 
have  got  to  take  care  of  the  private  car  lines,  although  that  is  very 
much  overdrawn  just  at  the  present  time.  There  is  not  as  much  to 
this'  private  car  line  as  the  newspapers  and  magazines  talk.  You 
have  got  to  take  care  of  the  elevators.  You  have  got  to  do  that. 
Then,  in  my  judgment,  you  have  got  to  provide  that  some  tribunal 
shall  have  authority  to  prescribe  the  form  in  which  the  books  of 
these  railroads,  which  refer  not  only  to  their  accounts,  but  the  move- 
ment of  their  traffic,  shall  be  kept,  and  to  further  provide  that  that 
tribunal  may  at  any  time  examine  those  books. 

Now,  there  is  just  one  thing  further  that  I  think  might  be  done, 
and  which  should  be  done,  perhaps,  as  the  last  resort.  You  can  pro- 
vide that  the  man  who  receives  and  pays  out  that  money  shall  be 
an  official  of  the  Government.  He  shall  not  have  anything  to  say 
as  to  how  the  money  is  paid  out ;  he  shall  have  nothing  to  do  with  the 
administration  of  the  road,  but  he  shall  have  the  right  to  receive  and 
pay  out  that  money.     Xow.  I  think  that  would  stop  it. 

Senator  Dolliver.  Unless  they  got  possession  of  the  man. 

Mr.  Prouty.  That  might  be  so.  Still,  gentlemen,  that  Avill  not 
necessarily  stop  it. 

Now,  I  know  some  years  ago  that  a  trainload  of  wheat  was  trans- 
ported from  Minneapolis  to  Chicago  for  nothing.  There  was  simply 
no  record  of  that  shipment  on  the  books  of  the  railroad  company 
which  took  it.  They  carried  that  trainload  of  wheat  down  there  to 
Chicago,  and  there  was  no  record  of  it  at  all. 

Senator  Cullom.  What  object  had  they  in  doing  that? 

Mr.  Prouty.  They  wanted  to  prefer  the  man  that  had  the  wheat. 
They  did  not  want  to  pay  him  a  rebate  on  his  shiiDments,  but  gave  him 
that  shipment  for  nothing. 

Senator  Xewlands.  "What  do  you  regard  the  greatest  evil  in  con- 
nection with  transportation — this  question  of  rebates  or  this  ques- 
tion of  discrimination  under  the  published  tariff  as  between  localities? 

Mr.  Prouty.  In  the  past  the  rebates  have  been  the  most  serious 
question.  My  own  opinion  is  that  in  the  future  the  discrimination 
in  the  tariff  itself  will  be  the  most  serious  question.  Go  into  New 
England  to-day,  and  you  will  find  that  the  tariff'  puts  absolutely  into 
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the  possession  of  the  Standard  Oil  Company  every  foot  of  the  terri- 
tory of  the  New  York.  New  Haven  and  Hartford  Eaih'oad.  You 
will  find  that  class  of  discrimination  all  through  this  country.  I 
think  in  the  future  that  class  of  discrimination  will  probably  be 
more  serious  than  the  question  of  rebates.  That  is  really  not  a  dis- 
crimination against  localities.  Tliat  is  discrimination  as  between 
shippers.  That  is  the  adjustment  of  a  tariff'  in  such  a  way  as  to 
prefer  one  shipper  to  another. 

Senator  Neavlands.  Do  you  think  there  is  any*  great  danger  from 
the  fact  that  men  avIio  are  largely  interested  in  these  great  industrial 
corporations  control  certain  railway  lines? 

Mr.  Protjty.  I  do  regard  that  as  the  verv  gravest  danger. 

Senator  Newlands.  Is  it  possible  by  the  utmost  vigilance  to  secure 
an  absolute  and  square  deal  as  amongst  shippers  where  great  pro- 
ducers control  the  lines  of  transportation  ? 

Mr.  Prouty.  That  is  a  broad  question.  You  ask  if  it  is  possible. 
It  Avould  be  pretty  nearly  possible.  It  wonld  be  possible  if  the  Gov- 
ernment took  these  railroads  and  operated  them  to  give  everybody  a 
square  deal.     I  doubt  if  it  will  be  done  otherwise. 

Senator  Newlands.  So  that,  in  your  judgment,  the  only  way  we 
will  ever  secure  absolute  equality  of  service  as  between  shippers 
wonld  be  under  Government  ownership  ? 

Mr.  Prouty.  '^^'liy,  equality  is  a  thing  we  do  not  often  secure  any- 
way. I  do  not  think  there  is  any  .trouble  in  securing  a  condition  of 
thiiigs  that  is  good  enough  without  Government  ownership.  If  you 
want  absolute  equality,  you  would  probably  get  it  under  Government 
ownershij),  although  that  is  by  no  means  certain. 

Senator  Newlaxds.  Do  you  think  officials  of  the  railroads  could  be 
controlled  certain  ways — for  instance,  bribery,  etc.  ? 

Mr.  Prouty.  Not  jiist  that.  Somebody  has  got  to  determine  what 
these  rates  are.  Even  if  the  Government  owned  the  railroads  it  is 
not  at  all  certain  that  the  rates  would  be  without  discrimination.  It 
is  pretty  certain  that  everj'body  would  pay  the  same  rate  on  the  same 
goods  in  the  same  shipments. 


Friday,  May  10.  1005. 

STATEMENT   OF   HON.  JUDSON  C.  CLEMENTS,  INTERSTATE  COM- 
MERCE COMMISSIONER  OF  THE  UNITED  STATES. 

Senator  Keax  (in  the  chair).  The  committee  will  be  glad  to  listen 
to  you,  Mr.  Clements. 

Mr.  Clements.  Mr.  Chairman  and  gentlemen  of  the  committee,  it 
had  not  been  my  purpose,  and  certainly  was  not  the  jDurpose  of  the 
Commission,  so  far  as  I  am  advised,  in  the  beginning  of  these  hear- 
ings, to  ask  for  any  hearing  before  the  committee  on  the  subject  of 
legislation.  The  Commission  has,  since  its  existence,  annually  made 
reports  to  Congress,  as  the  law  peremptorily  requires  it  to  do,  respect- 
ing the  work  of  the  year,  resi)ectiug  defects  in  the  law,  and  making 
such  reconnnendations  and  suggestions  as  may  be  deemed  necessary 
for  the  amendment  of  the  law.^  That  is  a  specific  requirement  of  the 
original  act.     The  Commission  has  endeavored,  upon  the  facts  de- 
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veloped  from  year  to  year,  to  make  recommendations  in  compliance 
with  that  duty  put  upon  them,  and  has  given  reasons  therefor. 
This  has  been  done  from  year  to  year  for  a  long  period  of  time,  and 
we  would  have  been  content  to  let  the  matter  rest  there,  so  far  as  any 
theory  of  amendment  is  concerned  or  any  reasons  therefor,  because 
they  have  been  set  out  ^\ith  care  and  repeatedly  presented  in  that 
form. 

But  I  have  felt  myself — and  I  have  no  doubt  that  the  other  Com- 
missioners have  felt* the  same  way — that  from  the  beginning  of  these 
hearings  there  has  been  a  continued  effort  to  disparage  the  Commis- 
sion, disparage  its  worlv  by  insinuation,  by  innuendo,  and  by  one  form 
of  expression  or  another,  upon  generalities  and  without  specifications, 
to  put  the  Commission  on  trial.  One  who  would  read  the  newspaper 
accounts  of  these  hearings — and  these  accounts  are  justified,  as  the 
statements  of  the  gentleman  who  just  preceded  me  indicate — in  saying 
that  this  inquiry  in  respect  of  amendments  to  the  law  has  been  largely 
turned  into  criticism  by  those  witnesses,  if  they  may  be  called  wit- 
nesses— advocates  I  should  sa}',  mostly — b}^  the  manner  in  which  they 
have  discussed  this  subject. 

For  illustration,  the  gentleman  who  has  just  taken  his  seat  is  so 
much  encouraged  by  this  atmosphere  of  criticism,  this  contagion 
which  grows  stronger  day  by  day,  as  it  is  uttered  by  one  and  heard 
by  another — he  has  gone  so  far  as  to  say,  in  efl'ect,  that  recently  some 
of  these  complaints  are  by  invitation  or  solicitation,  ^^^lere  is  the 
proof  for  that  charge?  The  gentleman  stands  up  here  resting  under 
the  obligations  of  a  gentleman  to  be  fair  and  just,  having  heard  these 
insinuations  day  by  day  by  the  advocates  of  the  corporations  that  are 
to  be  regulated  in  some  form  or  another,  until  he  groAvs  bold  enough 
to  charge  that  these  comiDlaints  have  been  brought  upon  solicitation, 
the  inference  necessarily  being  upon  the  solicitation  of  the  Interstate 
Commerce  Commission.  "Where  is  his  proof?  Where  is  the  justifica- 
tion that  a  just  and  honest  man  wants  to  present  to  a  fair  and  intelli- 
gent committee  as  a  warrant  for  such  a  statement  as  that? 

I  can  not  undertake  to  reph-  in  detail  to  all  these  matters  that  have 
been  going  on.  The  Commission  all  of  last  week  was  in  Chicago 
hearing  cases.  We  can  not  do  that  and  read  every  word  that  is  said 
here  from  day  to  clay.  I  know  not  what  is  in  these  various  j)ublica- 
tions  from  day  to  day  in  large  part.  I  have  looked  into  it  so  far  as  it 
has  been  practicable  to  do  so  consistently  with  the  work  we  have  had 
on  hand,  enough  to  see  some  samples  of  it.  But  I  shall  content 
mj^self  with  dealing  with  a  few  representative  samples  of  this  charac- 
ter of  misrepresentation,  and  not  undertake  to  consume  your  time  for 
a  week  here  to  follow  gentlemen,  some  of  whom  have  occupied  your 
attention  for  three  days  at  a  time,  mainly  for  the  purpose  of  disj^arag- 
ing  the  Commission,  not  ujDon  specific  charges,  but  upon  innuendo  and 
insinuation. 

There  is  no  reason  why  this  condition  of  feeling  should  be  mani- 
fested here.  The  Commission  is  required  to  recommend  from  year  to 
year  what  it  finds  and  believes  to  be  needful  of  amendment.  That  is 
what  it  has  done.  The  gentlemen  who  are  casting  these  reflections 
upon  the  Commission  at  this  season  have  never  been  very  much  agi- 
tated by  the  recommendations  of  the  Commission  heretofore.  A^T^iy? 
Because  they  have  never  been  brought  forward.     There  has  been  no 
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serious  proposition  to  amend  the  law.  There  has  been  no  immediate 
probability  that  it  would  be  done. 

'But  last  fall  the  President  of  the  United  States,  impressed  with  the 
conditions  as  they  exist,  put  into  his  message  the  specific  and  pointed 
recommendation  that  the  law  be  amended  in  two  particulars — one  for 
the  suppression  of  rebates  and  other  kindred  discriminations,  and  the 
other  for  the  correction  of  unreasonable  rates. 

Senator  Dolliver.  Judge  Clements,  my  recollection  is  that  it  did 
not  specifically  mention  rebates  or  discriminations,  but  recommended 
simply  that  the  act  of  the  Fifty-eighth  Congress  be  enforced.  My 
recollection  is  tliat  he  did  not  suggest  any  new  legislation  as  to 
rebates. 

Mr.  Cle:mexts.  The  President's  message? 

Senator  Dolliver.  Yes. 

Mr.  Clements.  Well,  I  do  not  know  that  he  specified  any  particular 
form  of  legislation,  but  he  indicated  clearly  that  such  legislation  as 
was  needed  for  the  correction  of  these  two  recognized  evils  should  be 
had.  I  think  you  will  see,  by  a  reference  to  the  language  of  it,  that 
that  is  true,  t  do  not  remember  that  there  was  anything  in  it  that 
specifies  that  the  law  had  not  been  enforced  or  that  it  was  based  upon 
any  such  assumption  as  that. 

Senator  Dolliver.  I  do  not  think  he  blamed  the  Commission  for 
not  enforcing  the  law,  but  my  recollection  is  as  I  have  stated. 

]Mr.  Cle^iexts.  When  you  find  that.  Senator,  we  will  come  to  it 
again.  I  have  not  the  message  l^efore  me  now.  Wliat  I  remember 
about  it  is  this:  That  the  annual  recommendations  of  the  Commission 
for  the  last  ten  years,  which  have  yearly  been  substantially  the  same, 
have  not  attracted  any  specific  and  particular  attention  as  being  the 
basis  of  a  probable  early  amendment  of  the  law;  but  when  the  Presi- 
dent of  the  United  States  put  the  matter  into  his  message,  he  brought 
it  up  conspicuously,  and  that  has  been  followed  np  until  it  was 
apparent  that  there  was  a  probability  of  some  legislation. 

It  is  in  that  condition  and  on  that  account  that  these  gentlemen 
ha^'e  seen  proper  to  conduct  their  advocacy  of  their  interests  here  in 
such  a  way  as  to  put  the  whole  blame  on  the  Interstate  Commerce 
Commission.  They  never  manifested  any  feeling  toward  the  Com- 
mission till  now,  when  you  come  to  this  matter;  and  now,  instead 
of  showing  bj'  argument,  by  facts,  and  by  conditions  that  the  Presi- 
dent is  mistaken,  or  that  Secretary  Taft — the  gentleman  a  few 
moments  ago  alluded  to  him — is  mistaken,  or  that  Mr.  Williams,  of 
Mississippi,  is  mistaken,  or  that  Mr.  Bryan  is  mistaken,  with  all  of 
whom  he  is  pleased  to  put  us  in  company,  of  which  I  am  not  ashamed, 
the  matter  has  become  acute.  It  has  loomed  up  in  such  a  way  as  to 
indicate  that  something  practical  will  have  to  be  done  in  the  way  of 
regulation  and  amendment  of  the  law,  and  therefore  it  becomes  a 
matter  to  be  met  by  these  gentlemen  who  resist  that  regulation ;  and, 
instead  of  discussing  the  question  on  its  merits — I  do  not  mean  to 
say  that  they  have  not  done  that — in  large  part  they  have  switched 
off  from  that  and  undertaken  to  switch  your  attention  and  the  public 
attention  from  the  merits  of  the  question  into  an  arraignment  of  the 
Commission. 

For  what?  For  what  is  the  Commission  arraigned  by  these  gen- 
tlemen who  appear  here,  I  say,  not  strictly  as  witnesses,  but  as  advo- 
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cates?  It  is  because  the  Commission  has  not  enforced  the  law  against 
them.  The  Commission  has  not  stopped  them  from  paying  rebates. 
The  Commission  has  not  jDaid  rebates.  Every  rebate  that  has  ever 
been  paid  has  been  paid  by  a  raih'oad.  It  is  the  raih'oads  that  arraign 
the  Interstate  Commerce  Commission  because  it  has  not  compelled 
them  to  quit  committing  crimes  which  they  confess  and  admit,  and 
then  turn  upon  us  and  make  the  charge  that  we  have  not  done  our 
duty  in  compelling  them  to  obey  the  law ! 

Now,  what  is  the  historA'  of  this  matter?  You  have  been  told  by 
Mr.  Hines  that  late  in  the  eighties,  within  two  or  three  years  after 
the  Commission  was  organized,  the  railroads  began  to  ignore  those 
orders.  That  is  true.  Thej  did  not,  however,  begin  to  ignore  these 
orders  upon  any  contention  that  was  then  made  manifest  that  the 
Commission  did  not  have  jurisdiction  to  make  those  orders,  but  it 
was  upon  the  fact  that  they  knew  that  the  finding  Avas  only  a  prima 
facie  one,  that  they  would  have  another  trial  in  court,  and  that  they 
would  tr}^  it  over  again,  because  they  did  not  admit  that  the  Commis- 
sion was  right  in  each  case.  I  will  have  more  to  say  about  that  later 
in  connection  Avith  another  branch  of  the  discussion. 

The  original  act  made  it  a  crime  on  the  part  of  a  railroad  to  pay 
rebates,  but  not  on  the  part  of  the  shipper  to  receive  them.  In  1889 
that  was  amended  so  as  to  make  it  a  misdemeanor  on  the  part  of  the 
shipper  to  receiA^e  rebates.  The  law  contained  a  provision  that  no 
Avitness  should  be  excused  from  testifying  in  any  case  before  the 
Commission  on  the  ground  that  to  do  so  Avould  tend  to  incriminate 
him,  but  that  his  testimony  should  not  be  used  against  him  in  nnj 
proceeding. 

Mr.  Counselman,  of  Chicago,  now  deceased,  Avho  owned  a  large 
elevator,  or,  more  than  one  eleA^ator.  and  Avas  engaged  in  the  grain 
business,  in  the  capacity,  as  Ave  understand  it.  of  a  middleman,  Avas 
called  before  the  Commission  and  was  asked  whether  he  had  received 
rebates  or  not  from  the  railroads,  and  he  declined  to  answer  on  the 
ground  that  to  do  so  would  incriminate  him.  The  Commission  under- 
took to  compel  him  to  ansAver,  but.  as  you  knoAv,  under  the  law  the 
Commission  has  no  power  to  punish  for  contempt  or  compel  a  Avit- 
ness,  but  they  must  stop  the  i^roceeding  and  go  into  court  and  ask  the 
circuit  court  to  compel  him  to  answer.  The  Commission  undertook 
that,  and  the  court  decided  with  Counselman.  That  case  was  taken 
by  appeal  to  the  Supreme  Court  of  the  United  States,  and  it  was 
held  in  that  case  that  the  witness  could  not  be  compelled  to  answer, 
because,  although  the  statute  undertook  to  giA'e  him  immunity,  it  did 
not  acquit  him  of  liability  to  punishment  and  that  his  testimony, 
Avhich  he  might  be  compelled  to  give,  might  be  used  as  a  clew  to  pro- 
cure other  testimony  on  which  he  could  be  convicted  without  that; 
and  therefore  that  part  of  the  statute  became  a  nullity. 

After  that  the  Commission  Avas  dependent  upon  the  will  of  Avit- 
nesses  as  to  whether  they  avouIcI  tell  about  any  of  these  matters  or  not, 
and  of  Avitnesses  who  did  knoAv  of  them.  So  when  you  asked  a  wit- 
ness then,  all  he  had  to  say  was,  "  That  Avill  incriminate  me  if  I 
should  answer,  and  I  will  not  ansAver."'  Under  that  state  of  the  law 
you  can  see  it  was  impossible  to  get  testimony  about  these  matters. 

The  next  step  Avas  that  the  Commission  asked  Congress  to  pass  a 
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Jaw  to  correct  that,  and  Congress  did  so  with  reasonable  promptness, 
providing-  that  a  witness  should  not  be  excused,  but  that  he  should 
not  be  punished  for  an}-  offense  concerning  which  he  might  testify; 
not  simply  that  he  should  not  be  prosecuted,  but  that  he  should  not 
be  subjected  to  indictment  at  all  for  any  matter  to  which  he  testified. 

Thait  was  challenged,  and  we  got  into  court  under  that  law.  It 
was  said  by  the  able  advocates,  by  those  gentlemen  who  represented 
the  Baltimore  and  Ohio  road,  I  believe  it  was — at  any  rate,  it  was  a 
railroad  witness — that  it  Avas  not  adequate  protection;  that  to  com- 
pel a  witness  to  tell  of  his  own  misdemeanors  was  to  disgrace  him, 
would  reflect  cm  his  reputation,  and  that  he  was  entitled  under  the 
Constitution  of  the  United  States  to  protection  against  that.  But 
the  Supreme  Court  brushed  that  aside  and  said  he  had  ample  protec- 
tion for  all  that  the  Constitution  intended  to  give  him;  that  if  he 
wanted  to  blacken  his  own  character  that  was  his  own  act. 

AVe  took  steps  seA'eral  A^ears  ago  to  test  the  first  law;  procured  an 
amendment  to  cure  that  defect  after  it  had  gone  all  through  the 
different  courts:  and  then  we  were  met  at  the  threshold  and  again 
compelled  to  go  through  the  same  process  to  the  Supreme  Court. 

There  was  no  idleness  about  this.  It  was  pursued  with  diligence. 
After  that  act  was  passed  we  were  investigating  the  Illinois  Steel 
Company  and  its  connection  with  some  railroads  there,  in  respect 
of  alleged  rebates  in  the  form  of  terminal  charges,  etc.  This  was 
several  years  later.  Then  a  witness  named  Brimson,  an  employee 
on  the  part  of  the  steel  company,  refused  to  answer  on  general 
grounds,  that  the  Commission  had  set  clown  a  hearing  on  its  own 
motion  under  a  general  order  for  a  general  inquiry  under  the  twelfth 
section  of  the  act  to  regulate  commerce.  The  Avitness  Avas  asked  to 
produce  books  and  papers  from  his  employer's  office.  He  Avas  ad- 
vised by  counsel  to  object  to  ansAver,  and  he  did  refuse  to  ansAver,  not 
on  the  ground  that  it  Avould  incriminate  him.  He  did  that  it  first, 
and  then  AvithclreAv  it,  and  put  it  on  the  ground  that  the  Commission 
was  not  a  grand  jury  and  had  no  right  to  ask  him  general  questions; 
and  that  although  the  tAvelfth  section  of  the  act  to  regulate  commerce 
did  seem  to  give  the  Commission  authority,  it  was  unconstitutional 
and  void.  So  we  started  in  on  another  series  of  litigation  about 
getting  testimony. 

We  Avent  to  the  circuit  court,  the  contention  being  that  the  Com- 
mission had  no  case  against  the  witness,  and  that  the  courts  would 
not  lend  themseh'es  to  become  a  mere  instrumentality  of  the  Com- 
mission to  procure  testimony  for  it;  and  the  circuit  court  held  that 
Avithin  the  Constitution  of  the  United  States  there  Avas  no  case  in 
controversy  giving  the  court  judicial  authority  and  poAver  to  act. 

So  that  came  to  the  Supreme  Court  of  the  United  States  on  appeal 
by  the  Commission.  The  case  Avas  heard  and  decided,  the  opinion 
of  the  majority  of  the  Supreme  Court  being  in  faA^or  of  the  conten- 
tion of  the  Commission,  and  that  the  Avitness  should  be  compelled 
to  ansAver. 

So  here  were  these  strung-out  contests  from  year  to  year,  from  one 
court  to  another,  on  one  ground  and  another,  and  after  the  laAv  Avas 
amended  in  order  to  get  .a  basis  upon  which  to  get  an  ansAver  from  a 
A;vitness. 
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Senator  Newlands.  When  was  that  hist  case  concluded  ? 

Mr,  Clements.  I  do  not  remember  the  year.  It  was  perhaps  as 
far  back  as  1898.  I  would  not  undertake  to  give  the  year  exactly. 
Those  three  cases  covered  quite  a  number  of  years.  Possibly  it  was 
1896,  instead  of  1898,  as  some  gentleman  suggests  here. 

Only  last  year  we  had  an  inquiry  in  New  York  in  the  coal  case,  in 
which  a  witness  refused  to  produce  books,  papers,  and  contracts,  and 
refused  to  answer  certain  questions.  So  the  Commission  had  to 
suspend  the  inquiry  and  go  to  court  and  ask  for  a  compulsorj^  process 
to  require  the  witness  to  answer.  That  case  was  argued.  The  in- 
vestigation was  suspended,  and  the  matter  went  on  for  several  weeks 
or  possibly  months,  for  there  was  a  decision  whether  the  witness 
could  be  compelled  to  give  testimony  or  to  produce  books  and  papers. 
The  ruling  was  against  the  Commission,  and  we  api^ealed  it  to  the 
Supreme  Court,  and  there  the  ruling  was  in  favor  of  the  contention 
of  t:he  Commission,  that  they  were  compellable  and  must  give  the 
testimony.  Then  the  case  had  to  be  set  again,  and  we  had  to  go 
back  and  take  the  testimony. 

Along  last  fall,  when  we  were  investigating  the  matter  of  the 
Armour  Car  lines  and  the  private  cars  in  Chicago,  another  witness 
refused  to  answer,  and  we  have  there  a  proceeding  pending  now  to 
compel  a  witness  to  answer  questions. 

All  these  cases  show  the  history  of  the  contest  from  the  very  begin- 
ning, soon  after  the  Interstate  Commerce  Commission  was  organized 
and  when  there  seemed  to  be  a  general  purpose  to  disregard  the  orders 
of  the  Commission  and  dispute  every  question  at  every  point. 

This  is  a  brief  histoiw  of  that  matter.  In  addition  to  that,  as  you 
were  told  yesterday  by  Commissioner  Prouty,  the  Commission  inau- 
gurated many  general  investigations  to  ascertain  what  was  going 
on  in  regard  to  flour  rates  from  Minneapolis  to  the  East,  where  it 
was  in  the  air  that  there  were  rebates  in  that  business,  as  well  as  in 
the  grain  and  packing-house  products  at  Chicago,  Kansas  City,  and 
other  places.  Commissioner  Prouty  tokl  you  yesterday  the  results 
of  these  earlier  inquiries.  Avhen  it  could  not  be  proved  by  any  witness 
that  rebates  were  being  given. 

But  a  turn  came,  for  some  reason,  in  1902,  when  we  had  another 
general  inquiry  of  that  sort  in  regard  to  grain  and  packing-house 
products,  when  they  did  come  up,  one  by  one,  and  tell  that  they  were 
giving  rebates  and  had  been  doing  so  for  years.  Xot  only  that,  but  let 
me  read  you  a  little  of  the  testimony. 

It  seems  such  an  easy  thing  for  a  gentleman  to  come  here  and  call 
us  amateurs.  It  seems  such  a  little  thing  that  the  Commission  could 
enforce  the  law  against  everybody  if  it  only  wanted  to.  If  the  gentle- 
man had  been  around  with  the  Commission  on  these  various  occasions 
and  had  heard  from  the  same  witnesses  that  there  were  no  rel)ates, 
and  afterwards  that  there  were,  and  had  seen  the  contest  that  they 
had  under  these  statutes  and  the  necessity  to  make  other  statutes  by 
Congress  in  order  to  meet  the  situation,  he  perhaps  woidd  not  have 
thought  that  the  Commission  had  been  sitting  idle  while  this  con- 
dition, which  he  so  mucli  deplores,  was  continuing. 

After  having  told  that  there  were  rebates  paid.  Mr.  Johnson,  of 
the  Rock  Island  road,  at  that  time  A'ice-president  of  it— a  road  repre- 
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sented  here  a  few  days  ago  by  Mr.  ^father,  who  said  that  all  this 
agitation  for  amendment  of  the  laws  was  mosth"  on  account  of  misled 
sentiment.  Mow.  Mr.  Day  was  employed  b}'  the  Commission  at  that 
time  to  conduct  this  inquiry  before  it,  and  he  was  asking  some  ques- 
tions of  Mr.  Johnson.  As  I  say,  Mr.  Johnson  at  that  time  was 
vice-president  of  the  Hock  Island  road,  as  I  remember.  After  having 
testified  that  rebates  had  been  given — I  will  not  undertalce  to  read  all 
of  this — Mr.  Day  asked  and  Mr.  Johnson  answered  as  follows: 

Mr.  Day.  How  were  these  paymeuts  noted  in  your  accounts — were  they  as 
refunds  of  overcharges? 

Mr.  Johnson.  They  do  not  go  through  our  general  accounts. 

Mr.  Day.  How  are  they  carried — in  separate  accounts? 

Mr.  Johnson.  They  are  not  carried  very  long.  They  aie  destroyed  soon 
afterwards. 

Commissioner  Prouty.  What  do  you  mean  by  saying  that  they  do  not  go  in 
the  general  account'' 

Mr.  Johnson.  I  suppose  they  go  through  the  treasuiy.  I  mean  they  do  not 
go  through  the  freight  auditor's  account  in  the  ordinary  way  of  an  overcharge 
claim. 

The  Chairman.  There  nuist  be  an  entry  on  the  books  of  your  company  some- 
where corresponding  to  the  amount  drawn  out  for  this  purpose. 

Mr.  Johnson.  I  suppose  there  is  in  the  treasury  department. 

The  Chairman.  What  that  entry  is  you  do  not  know? 

Mr.  Johnson.  No;    I  do  not  know  anything  about  that. 

******* 

Conmiissioner  Clements.  Take  one  of  these  transactions  and  tell  us  what 
evidence  there  is  now  in  your  books  or  papers  of  the  transaction.  A  claim  is 
filed.  The  communication — this  statement  comes  from  the  house,  for  instance, 
in  an  envelope.     You  take  that  and  check  it  up.     Then  where  does  it  go? 

:\Ir.  Johnson.  I  think  it  is  destroyed. 

Commissioner  Clements.  And  upon  some  sort  of  memorandum  a  check  is 
drawn? 

Mr.  Johnson.  It  is  ngt  destroyed  until  checked  up  with  the  billing — the  file  in 
the  office — then  the  statement  is  made  from  the  claim  as  filed.  The  draft  is 
drawn,  and  then  the  papers  are  destroyed,  as  T  understand. 

Commissioner  Clements.  Why  are  they  destroyed? 

Mr.  Johnson.  Simply  for  the  purpose  of  destroying  any  evidence  there  may  be. 

Commissioner  Clements.  Is  there  no  entry  on  a  book  that  so  much  money 
has  gone  into  your  treasury  and  some  of  it  comes  out? 

Mr.  Johnson.  That  is  a  matter  with  the  treasury  department.  I  do  not  know 
anything  about  that. 

Commissioner  Clements.  You  do  not  know  what  entries  are  made  about  it? 

Mr.  Johnson.  No  ;   I  do  not. 

Commissioner  Clements.  All  the  papers  you  know  about  or  entries  that  you 
are  familiar  with  are  destroyed? 

Mr.  Johnson.  I  understand  they  are  all  destroyed. 

Commissioner  Clements.  Have  you  not  any  recent  ones? 

Mr.  Johnson.  I  do  not  think  they  are  more  than  thirty  days  old. 

Commissioner  Clements.  You  think  that  all  up  to  within  thirty  days  are 
destroyed  ? 

Mr.  Johnson.  That  is  the  rule  or  custom. 

Commissioner  Clements.  Is  it  probable  j'ou  have  some  that  are  not  yet  de- 
stroyed ? 

Mv.  Johnson.  It  may  be.     There  may  be  some  that  have  just  been  filed. 

Commissioner  Clements.  Well,  is  that  practice  still  going  on  of  paying  these 
claims? 

Mr.  Johnson.  The  old  ones. 

Commissioner  Clements.  You  are  paying  the  old  ones? 

Mr.  Johnson.  Yes,  sir;   nothing  has  been  filed  since  the  1st  of  January. 

Now,  there  is  the  testimony  of  that  witness,  and  I  need  not  read 
more.     There  is  plenty  more  of  it  in  there.     Mr.  McCabe,  of  the 
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Pennsylvania,  also  testified  that  these  rebates  were  paid  and  ad- 
justed, and  that  the  papers  were  probably  destroyed.  Mr.  Bird,  of 
the  Milwaukee  road,  also  testified  as  to  this  wholesale  practice  of  pay- 
ing these  rebates,  and  Mr.  Mitchell,  of  some  other  road  in  the  North- 
west— I  do  not  know  just  at  this  moment  what  it  was — testified  spe- 
cifically that  these  vouchers  and  papers  were  destroyed  soon  after 
they  were  made,  that  the  entries  were  not  made  upon  the  books,  and 
there  were  settlements  from  time  to  time  on  a  piece  of  paper  or 
memorandum,  and  as  soon  as  that  served  its  purpose  it  was  de- 
stroyed— and  destroyed,  as  Mr.  McCabe  said,  because  they  were  afraid 
at  some  time  they  miglit  be  called  upon  to  lay  those  papers  before 
the  Commission.  Now,  these  things  are  all  in  there,  and  I  would 
be  glad,  with  the  consent  of  the  committee,  not  to  have  to  read  any 
more  of  that,  but  to  insert  it  as  an  appendix  of  what  I  may  say. 

Senator  Dolliver.  That  may  be  done. 

Mr.  Clements.  Here  is  the  document.  It  all  refers  to  these  mat- 
ters. I  do  not  care  to  single  out  a  particular  witness  or  to  point  out 
what  he  has  testified  to. 

The  document  referred  to  is  printed  as  Appendix  G. 

Senator  Cullosi.  Do  you  mean  to  say  that  that  is  all  there  is  on 
the  subject  of  rebates  in  this  country? 

Mr.  Ci-EMENTS.  No:  I  say  that  is  the  testimony  in  that  particular 
hearing — at  that  particular  time. 

Senator  Cullom.   Just  one  hearing? 

Mr.  Cle^fexts.    As  to  rebates. 

Senator  Cullo:m.    That  relates  to  rebates. 

The  Chair:n[an.    What  year  did  that  occur? 

Mr.  Clements.    January,  190'2. 

The  Chairman.   Before  the  Elkins  bill  was  passed? 

Mr.  Clements.    Yes. 

Senator  Cullom.  There  is  testimony  there  on  both  sides  of  the 
question. 

Mr.  Cle^ients.  Yes.  The  only  people  who  were  called  in  that 
case  were  the  railroad  officials.  They  were  the  only  ones  examined. 
It  is  their  own  testimony  in  relation  to  what  they  themselves  did. 

The  CpTAiR?*rAN.  I  thought  you  described  the  cases  as  occurring 
since  the  passage  of  the  law. 

Mr.  Clements.  I  will  come  to  that  directly.  The  Commission  has 
been  arraigned  here  by  so  many  of  these  advocates  of  these  people  who 
have  been  indulging  in  these  practices  for  not  doing  anything — sitting 
idly  by— that  I  simply  want  to  show  in  some  form  what  we  have  been 
doing  and  what  our  difficulties  have  been,  and  how  it  has  attempted 
to  get  decisions  that  would  enable  us  to  do  anything,  and  how  it  has 
taken  time  to  get  an  amendment  to  the  law  that  we  might  proceed  in 
order  to  get  testimony  about  anything.  Of  what  value  would  be  the 
reports  of  the  findings  of  the  Commission  so  long  as  it  is  powerless 
to  get  the  testimony  to  develop  the  Avhole  case;  of  what  use  would  be 
the  whole  business  of  ascertaining  the  facts  and  making  findings  and 
reporting  them  as  a  basis  for  suit  in  court  to  enforce  the  order  of  the 
Commission  unless  the  Commission,  in  some  way,  can  get  the  testi- 
mony? And,  as  I  have  pointed  out,  it  had  a  series  of  lawsuits  in 
order  to  get  on  a  basis  where  it  was  understood  we  could  get  it. 
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Now,  you  will  see  there  what  the  methods  were  of  concealing  these 
rebates  and  of  destroying  the  testimony — admitted  and  sworn  to  by 
the  gentlemen  under  whose  supervision  it  was  done,  Mr.  Tuttle  told 
you  a  few  days  ago  here,  as  I  remember  it — the  statement  is  in  the 
record — -in  one  instance,  on  one  page,  that  rebates  can  not  be  con- 
cealed ;  that  there  must  always  be  some  evidence  left  which  an  active 
commission  or  an  investigating  authority  could  find  out.  On  the 
next  page  he  says,  in  substance,  that  if  a  road  was  going  willingly  and 
deliberately  into  the  rebate  business  they  certainly  would  not  leave 
any  evidence  of  it.  I  have  this  quotation  here,  and  I  could  read  it  to 
you,  but  3'ou  have  heard  the  statement  and  it  is  in  the  record.  I  will 
not  take  the  time  to  quote  what  he  said  literally.  Then  that  was  fol- 
lowed up  b}^  Mr.  Morawetz,  who  said  about  the  same  thing.  First,  it 
is  an  easy  matter  to- detect  these  things.  Surely  the  Commission 
could  do  it  if  it  would.  That  is  the  substance  of  it.  On  the  next 
page  we  find  that  if  it  is  undertaken  to  be  done  those  who  do  it, 
of  course,  will  conceal  it.  Then  it  was  suggested  by  the  chairman  of 
the  committee  or  somebody  else  that  there  were  various  ways  of 
doing  it. 

Sometimes  it  might  be  a  present,  that  had  nothing  to  do  with  it  and 
would  not  appear  on  the  books — a  present  to  his  wife  or  some  member 
of  his  family — and  then  it  was  agreed  all  around  by  these  gentlemen 
who  said  the  Commission  could  do  it  and  ought  to  do  it  and  was  to 
blame  because  it  had  not  been  done,  that  nobody  would  be  fool  enough 
who  Avas  going  to  i^ay  rebates  to  leave  the  evidence  lying  around  by 
which  that  fact  could  be  detected.  That  is  the  substance  of  the  argu- 
ment. Now,  these  things  are  not  consistent;  but  what  is  the  matter 
in  issue?  Wliat  is  the  question  before  the  country  at  this  time?  If 
you  were  to  listen  to  the  gentleman  who  was  last  before  the  commit- 
tee and  to  manj^  others,  you  would  suppose  that  the  Commission  had 
recommended  and  that  the  President  had  recommended  and  that  there 
was  a  bill  pending  now  here  that  should  authorize  the  Commission 
to  lay  its  hands  upon  every  rate  in  the  country  to-morrow  and  to  fix 
it  and  regulate  it  arbitrarily.  We  hear  that  expression  continually — 
arbitrarily  fix  all  rates. 

The  Commission  has  never  intimated  that  it  Avas  in  favor  of  any 
such  procedure  as  that;  no  such  thing  has  been  contemplated  by  any- 
body that  I  know  of  in  connection  with  th;s  subject ;  no  such  proposi- 
tion is  involved  in  the  matter;  but  they  say  it  will  lead  to  that,  that 
rate  by  rate  you  correct  one  to-morrow  and  another  one  the  next  day. 
and  after  a  while  another  one,  and  the  next  day  a  good  many,  and 
finally  you  will  have  laid  your  hands  on  all  of  them.  Well,  about 
the  best  answer  to  that  is  tliat  for  the  ten  years  the  Commission  was 
undertaking  to  exercise  this,  no  such  result  as  that  came  about.  There 
was  no  such  avalanche  as  we  have  heard  would  come  u])on  the  Com- 
mission next  week,  if  it  had  these  powers.  There  was  no  such  revo- 
lution as  that.  Why,  we  hear  continually,  every  day  this  is  talked 
about,  that  it  would  bring  chaos,  ruin,  bankruptcy.  Did  it  bring 
it?  Why,  Mr.  Ilines  said,  in  his  argument  a  few  days  ago,  that  if 
this  poAver  was  given  there  would  be  a  perfect  avalanche  of  complaints 
on  the  Commission;  it  would  be  overwhelming;  and  no  matter  how 
many  there  Avere,  or  hoAv  efficient  it  might  be,  that  it  could  not  move 
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with  the  business.  That  was  not  so  then.  I  am  not  undertaking 
to  quote  literall}^  his  words,  but  that  is  the  meaning  of  it. 

Senator  Carmack.  You  mean  it  was  not  so  while  the  Commission 
was  actually  exercising  that  power  'i 

Mr.  Clements.  Yes;  the  ten  years  it  did;  and  yet  we  are  told 
in  the  next  breath  that  everything  is  pacific,  everything  is  quiet, 
every  part  of  the  country  is  at  repose;  that  there  is  no  objection  to 
the  rates;  that  there  are  no  rebates,  no  unreasonable  rates,  nothing 
to  clamor  about ;  that  there  is  nobody  clamoring  but  the  Interstate 
Commerce  Commission,  and  that  that  is  due  to  an  inordinate  lust 
for  power  and  authority  to  lay  its  hands  upon  this  property.  Does 
that  seem  a  reasonable  proposition,  if  everything  is  serene  and  there 
is  nobody  to  complain  and  nothing  to  complain  about?  Why  would 
there  be  an  avalanche  heaped  upon  the  Commission  until  it  would  be 
covered  up  and  could  not  move !'  It  Avas  not  so  before.  That  brings 
me  to  the  justification  for  the  contention  of  the  Commission  before  in 
its  efforts  to  enforce  this  law.  It  was  said  a  fcAv  days  ago,  I  think 
again  by  Mr.  Hines,  that  for  several  years  after  the  maximum  rate 
decision  in  1897  it  was  contended  that  all  that  was  sought  by  this 
new  legislation  was  to  give  the  Commission  the  power  that  Con- 
gress intended  to  confer  upon  it  originally,  and  he  also  said  that 
as  great  a  man  and  as  conspicuous  a  person  as  the  Speaker  of  the 
House,  Mr.  Cannon,  had  recently  voiced  that  idea  in  a  caucus  at 
the  other  end  of  this  Capitol.  That  was  so  conceded,  and  I  have  no 
doubt  that  he  did. 

These  gentlemen  over  here — these  neAvspaper  gentlemen — always 
get  what  was  done  in  the  caucus.  If  they  do  not  get  anything  else 
right,  they  get  that,  and  I  haA^e  no  doubt  that  Mr.  Cannon  said  that, 
and  I  have  no  doubt  that  he  belie A^ed  it.  Now,  let  me  introduce  a 
witness  whose  name  is  familiar  to  all  of  you  and  whose  name  is 
synonymous  with  truth  and  courage,  a  man  who  could  say  "  no  "  to 
a  friend  and  "  yes  "  to  an  enemy  as  readily  as  any  man  who  eA^er 
li\"ed.  I  refer  to  William  E.  Morrison.  In  the  first  annual  report 
of  the  Commission,  after  the  first  maximum-rate  decision,  in  which 
the  Supreme  Court  held  that  the  Commission  could  not  do  that; 
that  it  amounted  to  fixing  a  future  rate;  that  it  had  no  such  au- 
thority under  the  act,  Mr.  Morrison  at  that  time  being  chairman  of 
the  Commission  and  one  qf  the  original  panel,  so  to  speak,  appointed 
Avhen  the  Commission  was  organized,  penned  the  following  words. 
XoAv,  perhaps  he  knew  as  much  about  the  views  of  his  associates  from 
the  organization  of  the  Commission  as  anybody  else  did,  and  no 
amount  of  interest  on  either  side  of  this  case  would  haA^e  induced 
him  to  shade  it  one  iota.     Here  is  what  he  said : 

The  Comruission  exei'cised  its  power  in  a  case  commenced  in  the  second 
month  after  its  orgranization  and  continued  to  exercise  it  for  a  period  of  more 
than  ten  years,  during  which  time  no  member  of  the  Commission  eA'er  offi- 
cially questioned  the  existence  of  such  authority  or  failed  to  join  in  its  exer- 
cise. As  already  stated,  the  authority  of  the  Conunission  to  modify  and  reduce 
an  established  rate  and  to  enforce  a  reasonable  rate  for  the  future  was  not 
questioned  in  the  answer  of  the  defendant  in  the  Atlantic  rate  case,  decided 
March  30, 1896,  nor  had  it  eA'er  been  denied  in  any  answers  made  to  more  than  400 
previously  commenced,  many  of  them  alleging  unreasonable  and  unjust  charges 
and  praying  the  Commission  to  enforce  a  reduction  and  lower  the  rates  in  the 
future.     The  circuit  court  of  appeals  in  the  sixth  circuit  either  understood  the 
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decision  as  the  Commission  understood  it  or  was  in  doubt  as  to  its  meaning, 
for  that  court  certified  a  later  case  involving  the  question  to  the  Supreme 
Court  to  determine  what  powers  Congress  had  given  this  Commission  in  re- 
spect of  the  iuatter  of  rates.  It  also  appears  that  in  part  the  Supreme  Court 
itself  had  the  same  understanding  or  misunderstanding  as  did  the  Commission, 
for  in  a  later  decision  made  in  the  case  certified  one  member  dissented  from 
the  determination  of  the  judgment  of  the  court. 

In  the  proceedings  of  Monday,  April  24,  100r<,  on  page  20,  occurs 
this  statement,  made  by  Mr.  Mines: 

In  1801  the  Lehigh  Valley  Railroad  was  made  the  defendant  in  a  suit  by  the 
Commission  to  enforce  a  rate-making  order,  and  set  up  in  court  the  defense  that 
the  Connnission  had  no  power  to  make  rates. 

Mark  you,  gentlemen,  that  is  said  to  have  occurred  in  1891.  This 
is  said  in  connection  with  the  argument  that  early  the  railroads  began 
to  dispute  this  power  of  the  Commission,  so  that  in  a  case  begun  in 
1891  against  the  Lehigh  Valley  road  to  enforce  an  order  of  that  kind 
made  by  the  Commission  the  defendant  disputed  it.  Now,  what  are 
the  facts  about  that?  There  is  Colonel  Morrison's  statement  that  in 
no  answer  made  by  any  carrier — although  the  Commission  com- 
menced in  the  second  month  and  made  an  order  of  this  kind  in  a  case 
begun  in  the  second  month  of  its  existence — that  for  ten  years  no 
carrier  put  into  its  answer  any  denial  of  this  authority.  Yet  we  find 
here  that  it  is  said  that  in  a  case  commenced  by  the  Commission 
against  the  Lehigh  Valley  liailroad  in  1891  that  point  was  made. 
Now,  the  fact  about  that  is  that  in  the  answer  to  the  Commission 
there  was  no  such  question  raised  by  the  carrier;  in  the  answer  filed 
in  the  lower  court  there  was  no  such  question  made,  for  it  went  to  the 
circuit  court  first,  and  in  1897,  ten  years  after  the  Commission  was 
organized,  that  case  was  still  pending  in  the  circuit  court  of  appeals 
in  Pennsylvania,  and  the  court  had  decided  the  Social  Circle  Case 
and  had  it  pending  probably  before  it.  I  am  not  sure  as  to  that,  but 
it  was  just  before  the  Maximum  Rate  Case  was  decided,  and  the 
probability  is  that  that  case  Avas  pending  in  the  circuit  court.  Then 
in  the  argument  of  that  case  in  the  circuit  court  of  appeals  in  1896  or 
1897 — 1897,  I  believe  it  was — Mr.  Johnson,  representing  the  Lehigh 
Valley  Railroad,  did  make  an  argument  to  the  effect  that  the  Commis- 
sion had  no  such  authority.  In  the  argument  in  the  circuit  court  he 
had  said  as  follows  in  his  brief: 

If  the  Interstate  Commerce  Commission  is  clothed  with  the  power  to  make 
reductions  in  rates  which  are  uniform  and  nondiscriminative,  such  power  is 
one  which  ought  to  be  exercised  with  exceeding  care,  etc. 

There  was  a  frank  admission  that  the  power  existed,  but  a  caution 
that  it  should  be  exercised  with  cafe.  That  was  in  the  cir(,-uit  court 
in  this  case,  which  it  is  true  was  commenced  in  1891.  but  no  such  i)lea 
or  answer  as  that  was  put  in  in  1891;  but  later  when  it  was  argued 
before  the  court  there  was  that  practical  admission  that  the  poAver 
existed,  with  a  caution  that  it  should  be  exercised  with  care.  Two 
or  three  years  later,  just  before  the  decision  in  the  Maximum  Rate 
Case,  when  that  case  was  still  pending  in  the  court  of  appeals  in 
Pennsylvania,  he  put  into  his  brief  the  contention  that  the  Commission 
had  not  the  power.  But  now  let  us  see  what  he  said  when  the  case 
was  on  trial  before  the  Commission.     This  is  Mr.  Johnson,  who  was 

741  A— 0.5 .5 


66  REGULATION    OF    RAILWAY    RATES. 

the  lawyer  then  for  the  Lehigh  Valley  Railroad,  and  is  now  one  of 
the  distinguished  corps  of  lawA^ers  on  behalf  of  the  Pennsylvania 
Kailroad, 

The  Chairman.  ]Mr,  John  G.  Johnson,  of  Philadelphia  ? 

Mr.  Clements.  Yes.  Now,  when  this  case  was  being  tried  before 
the  Commission,  before  it  got  iiito  court 

Senator  Dolliver.  Wlien  was  that — in  1801  ? 

INIr.  Cleme?^t8.  Tlie  complaint  was  filed  October  10.  1888.  The 
answer  was  filed  Xovember.  1888.  The  hearing  of  arguments  was 
had  on  March  10  and  20,  1880.  That  is  when  the  case  was  heard 
finally  before  the  Commission.  The  briefs  and  printed  arguments 
were  filed  AjDril  4,  1880,  and  the  case  was  decided  March  12,  1801. 
This  case  was  prepared  by  Colonel  Morrison.  It  was  the  decision  of 
the  Commission,  but  in  the  assignment  of  cases  it  went  to  him  also. 
Here  is  what  occurred  on  the  tfial  before  the  Commission.  Colonel 
Morrison,  reciting  the  history  of  the  case  and  the  finding  of  facts, 
and  so  forth,  says  this : 

After  subiuittiiig  the  proposed  findings  of  facts  for  tlie  consideration  of  the 
Commission,  counsel  for  the  complainants,  in  his  concluding  argument,  said: 

"As  to  the  unreasonableness  of  the  charge,  we  ask  the  Commission  to  find 
that  the  rate  of  iSl.SO  is  unreasonable  within  the  statute.  We  do  not  ask  or 
cai'e  aboiit  your  honors'  establishing  any  particular  rate.  There  are  a  great 
many  ways  in  which  these  coal  rates  can  be  determined  without  fixing  any 
arbitrary  or  intlexii)le  standard.  It  could  be  a  sliding  scale,  depending  upon 
the  price  of  coal.  You  could  determine,  first,  the  cost  of  mining  the  coal,  and 
then  the  cost  of  railroad  transportation.  Another  way  to  establish  a  rate  would 
be  at  some  fixed  proportion  of  the  average  of  the  selling  price  of  the  coal  at 
tide  water.  If  they,  the  carriers,  are  informed  that  their  i)resent  rate  is  unrea- 
sonable, they  will  then  meet  the  individual  operators  out  of  their  district  in 
consultation,  and  I  am  sure  some  amicable  arrangement  will  be  reached  by 
which  both  parties  can  make  money." 

Now,  that  was  the  suggestion  of  Mr.  Gowan,  also  a  lawyer  of 
distinction,  who  represented  the  complainants  in  that  case. 

The  Chairman.  Was  lie  the  president  of  the  railroad? 

Mr.  Clements.  No;  this  is  Mr.  Franklin  B.  Gowan.  He  is  not 
living  now,  I  think.  He  was  the  lawyer  for  the  complainants  in  this 
case,  and  that  is  what  he  said — find  that  this  rate  is  unreasonable  and 
leave  it  there,  and' we  will  find  some  way  for  the  railroad  to  adjust 
it  on  some  basis  that  will  help  us.  That  is  a  good  deal  like  that  which 
has  been  suggested  here  in  the  hearings  a  good  many  times,  to  just  let 
the  Commission  find  that  it  is  unreasonable  and  after  that  is  litigated 
and  the  court  decides  that  it  is  unreasonable,  then  ever\'thing  wrong 
will  disappear,  and  you  will  get  a  reasonable  rate  Avithout  doing 
anything  more.     That  is  the  idea. of  these  complainants  also. 

The  Chairman.  Don't  you  thinlv  that  the  railroads  Avould  tiy  to 
make  a  reasonable  rate  after  that? 

Mr.  Clements.  I  should  think  they  would  in  many  instances.  I 
do  not  repudiate  that  suggestion.  I  have  no  doubt  that  there  would 
be  such  an  adjustment  made  as  would  endeavor  to  avoid  another 
contr-oversy,  but  it  might  not  always  meet  the  full  needs  of  justice. 

The  Chairman.  That  would  leave  the  rate-making  power  still 
with  the  railroads  and  avoid  all  disputes. 

Mr.  Clements.  Yes.  That  is  what  the  complainant's  counsel  asked 
in  this  case.  Now,  what  did  Mr.  Johnson  say,  who  represented  the 
railroad  ? 
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Complainant's  counsel  here  expressed  the  belief  that  the  coal  traffic  afforded 
a  fair  profit  to  both  the  producer  and  the  carrier ;  that  to  secure  an  equitable 
division  of  profits  it  was  only  necessary  to  declare  the  charge  made  to  be  unrea- 
sonable, and  the  parties  would  come  together  and  fix  the  proper  rates  themselves. 

The  last  I  quoted  there  was  from  Mr.  Morrison,  repeating  what 
Mr.  Gowan  said.  I  now  come  to  what  Mr.  Johnson  said.  He  was 
the  counsel  for  the  road.     Mr.  Johnson  said,  in  reply: 

That  will  not  do.  If  this  Conniiission  says  that  the  i)resent  rates  are  unrea- 
sonable, they  must  say  so  because  there  is  a  different  riite  that  they  have  deter- 
mined to  be  a  proper  one.  It  will  not  do  for  you  to  make  a  general  finding  and 
say  that  the  present  rates  were  unreasonable,  but  we  do  not  know  what  they 
ought  to  be.  We  can  not  fix  them  for  you.  You  must  agree  u])on  them  an^.ong 
yourselves.  If  unreasonable,  say  to  what  extent  they  are  unreasonable,  whether 
to  the  extent  of  one  cent,  or  of  many  cents,  or  a  dollar  a  ton.  Would  it  be 
proper  for  you  to  lay  down  an  al)stract  principle  that  would  lead  to  endless 
confusion  in  the  application?     That  would  put  all  at  chaos. 

The  committee  has  heard  a  good  deal  of  chaos  during  the  last  few 
days. 

For  heaven's  sake,  do  not  ever  make  the  matter  of  a  proper  rate  foi-  carrying 
coal  one  to  be  regulated  in  a  conference  between  the  carrier  and  the  shippers. 
If  you  have  been  convinced  by  the  petitioners  that  the  present  rates  are  unrea- 
sonable and  unjust,  then  say  what  the  rates  ought  to  be.  This  will  be  your 
duty.  I  do  not  wonder  that  Mr.  Gowan  shrinks,  etc.,  from  the  contest  of  the 
case. 

Then  he  went  on  to  argiie  that  jNIr.  Gowan  had  not  made  out  any 
case  which  would  justify  that  kind  of  a  specific  finding.  But  there 
he  says,  for  heaven's  sake  don't  ever  leave  it  for  a  scramble  between 
the  railroad  and  the  shippers,  with  endless  chaos,  but  to  be  definite 
about  it,  and  if  you  know  that  this  rate  is  an  unreasonable  one,  you 
must  know  that  something  else  is  reasonable,  because  they  are 
directly  related  and  you  can  not  say  that  one  rate  is  reasonable  un- 
less you  have  a  standard  by  which  to  judge  it. 

The  CiiAiRMAX.  Before  that  he  had  denied  the  power  of  the  Com- 
mission ? 

Mr.  CLEMEiXTS.  No;  he  denied  that  several  3'ears  later.  He 
denied  that  in  the  court  of  appeals. 

The  Chairman.  On  what  case  ? 

Mr.  Clements.  This  same  case. 

The  Chairman.  And  when  he  argued  this  case  when  it  was  taken 
up 

Mr.  Cle^ients.  En  this  case  the  Commission  made  the  order  and 
undertook  to  do  Avhat  he  asked  it  to  do  and  find  what  was  a  reason- 
able rate.  The  Commission  was  not  trying  then  to  make  rates,  but 
the  Commission  found  that  the  rate  existing  was  unreasonable,  and 
imdertook  to  find  out  to  what  extent  it  was  unreasonable,  and  in  its 
order  to  the  carrier  to  cease  and  desist  from  the  ascertained  viola- 
tion of  the  law  it  ordered  it  to  cease  and  desist  charging  any  part  of 
that  unreasonable  excess,  or  more  than  so  much,  which  was  found  to 
be  reasonable.     That  was  what  it  undertook  to  do. 

The  Chair^man.  Then  on  the  appeal  Mr.  Johnson  changed  his 
position  ? 

Mr.  Clements.  That  was  before  the  Commission  Mr.  Johnson  said 
that.  Then  the  order  was  disobeyed,  and  the  Commission  brought 
suit  in  the  circuit  court,  and  in  the  argument  of  that  case  Mr.  John- 
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son  used  the  language  which  I  first  read  here,  that  if  the  Commission 
has  such  authority  it  ought  to  be  exercised  with  great  care.  Then 
when  the  case  was  appealed  to  the  court  of  appeals  several  years  later 
he  put  in  his  final  proof  there  a  dispute  of  this  power. 

The  Chair:man.  He  got  to  that  little  by  little. 

Mr.  Clements.  He  got  to  it  little  by  little.  He  was  helped  to 
it,  perhaps,  by  the  decision  of  the  Supreme  Court  in  the  Social 
Circle  Case. 

The  Chairman.  I  think  so. 

Mr.  Clements.  Then  he  was  also  helped  to  it,  a  little,  doubtless,  by 
the  fact  that  the  court  of  appeals  at  Cincinnati  was  not  a  unit,  or  at 
least  had  seen  proper  to  certify  the  decision  to  the  Supreme  Court. 
Judge  Taft  was  a  member  of  that  court  of  appeals.  Judge  Harlan 
delivered  the  dissenting  opinion  in  the  case  when  the  case  was  ap- 
pealed. It  was  Secretary  Taft,  who  was  a  member  of  that  court 
when  it  certified  the  question  up  here,  all  of  which  tends  to  show  that 
the  Commission  at  least  had  some  color  of  contention  that  it  had 
something  to  do  with  doing  awaj^  with  an  unreasonable  rate,  and  it 
had  some  good  company  in  its  contention. 

Senator  Cullom.  And  determining  what  a  new  rate  should  be? 

Mr.  Clements.  Yes;  and  that  Avas  brought  about  in  this  way: 
The  language  of  the  interstate-commerce  act,  as  originally  passed, 
was  that  when  the  Commission  ascertained  in  a  case  that  there  is 
any  violation  of  the  interstate-commerce  law  it  shall  order  the  car- 
riers to  cease  and  desist  from  that  ascertained  violation.  Now,  sup- 
pose a  rate  is  a  dollar  and  complaint  is  made  that  it  is  unreasonable 
and  the  Commission  investigates  it.  The  Commission  takes  the  testi- 
mony and  hears  all  that  can  be  said  in  testimony  and  argument,  and 
concludes  that  the  complaint  is  well  founded — that  a  dollar  is  unrea- 
sonable— and,  as  Mr.  Johnson  said  here,  it  must  have  some  idea  as  to 
what  is  a  reasonable  rate — at  least,  as  to  what  it  thinks  is  reasonable — 
otherwise  it  could  not  find  what  is  unreasonable.  The  testimonj'  that 
shows  the  one  indicates  the  other.  I  do  not  mean  with  absolute  pre- 
cision, but  it  fixes  a  basis  upon  which  the  mind  of  the  traffic  manager 
or  the  commission  or  whoever  it  is — the  jury — dealing  with  the  mat- 
ter, thinks  he  or  they  have  found  what  is  reasonable  when  they  have 
found  what  is  unreasonable. 

Senator  Kean.  In  1890  the  Commissioners,  in  their  annual  report, 
I  think,  you  will  find  said  as  follows : 

In  some  cases  the  carriers-  decided  against  have,  for  a  considerable  period, 
manifested  a  purpose  not  to  obey  an  order  of  the  Commission  reducing  rates, 
claiming  to  have  the  advice  of  counsel  that  the  action  of  the  Commission  was 
not  conclusive,  and  that  they  might  safely  await  the  determination  of  the  courts 
in  the  premises.  If  they  have  finally  acquiesced  in  the  reduction,  they  have  in 
some  cases  taken  pains  to  have  it  understood  that  in  doing  so  they  were  acting 
from  motives  of  policy  rather  than  because  of  any  legal  obligation  which 
required  it. 

Mr.  Clements.  AYell,  I  have  no  doubt  of  that.  I  will  come  to  that 
in  a  moment.  There  is  quite  a  difference  in  the  question  discussed. 
^'VTiat  did  the  Commission  do  in  that  case,  having  found  that  the  rate 
was  unreasonable  on  the  basis  of  Avhat  is  thought  was  satisfactory 
testimony  as  to  what  was  reasonable?  It  proceeds  to  order  the  car- 
rier to  cease  and  desist  from  it.     Well,  suppose  it  had  found  90  cents 
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was  a  reasonable  rate:  that  a  dollar  was  unreasonable.  If  the  car- 
rier refused,  but  put  anything  above  90  cents,  was  it  not  just  as  much 
in  contravention  of  the  act  to  regulate  commerce  as  it  was  to  put  in 
the  dollar  rate?  The  law  says  that  all  rates  shall  be  reasonable  and 
just,  and  any  rate  that  is  not  reasonable  and  just  is  an  unlawful  rate. 
That  is  in  the  first  section.  Now,  if  a  dollar  was  found  on  the  facts 
and  demonstrated  to  be  unreasonable  and  90  cents  was  the  best  that 
could  be  found  for  a  reasonable  rate,  and  if  that  was  a  true  finding 
and  was  justified  by  the  facts,  then  any  cent  above  90  cents  was  in 
violation  of  the  first  section  of  the  act  to  regulate  commerce,  whether 
it  was  91  cents  or  95  cents  or  $1.  Each  and  every  part  that  makes  up 
the  excessive  rate  above  what  is  reasonable  was  a  violation  of  the  act 
to  regulate  commerce,  according  to  the  terms  of  the  first  section,  and 
it  was  upon  that  theory  that  the  Commission  thought  to  make  an 
order  to  correct  the  entire  violation  and  not  simply  a  part  of  it.  But 
that  has  all  gone  by.  I  am  discussing  this  in  defense  of  the  course  of 
the  Commission  in  the  nuitter  and  as  bearing  upon  dealing  with  this 
question  now. 

Xow,  Senator  Kean  has  shown  me  what  the  Commission  said  in 
its  report  in  the  year  1890,  and  I  have  no  doubt  it  is  correct.  That 
does  not  contradict  what  Colonel  Morrison  said  or  anything  else  that 
has  been  said  here.  The  Commission  said  that  it  was  true  that  in 
1890  they  were  manifesting  a  disposition  in  many  cases  to  disregard 
these  orders,  l)ut  wh}^?  Because,  as  I  stated  there,  they  were  ad- 
vised b}^  their  lawyers  that  the  finding  and  conclusion  of  the  Com- 
mission was  not  conclusive,  that  they  could  well  wait  until  the 
court  had  passed  upon  it.  Well,  that  was  not  disputed,  that  the 
Commission  had  the  power  when  it  found  a  rate  to  be  unreasonable 
to  say  to  what  extent  it  was  unreasonable  and  condemn  that  entire 
extent  of  unreasonableness,  but  it  was  simply  saying  that  you  have 
got  another  day  in  court,  where  you  can  be  heard  on  the  facts,  and 
where  the  order  of  the  Commission  is  only  prima  facie.  Its  findings 
are  only  prima  facie.  It  is  onh'  the  basis  of  a  laAvsuit,  and  you  can 
not  issue  process  upon  it.  It  is  not  conclusive,  of  course.  We  all 
know  that  there  never  was  any  contention  that  it  was  conclusive.  It 
was  only  prima  facie;  it  was  only  a  basis  for  a  suit  if  the  carrier 
did  not  obey  the  order,  and  there  is  nothing  inconsistent  with  that. 
They  were  standing  back  and  saying,  I  will  obey  this  when  the 
court  orders  me  to  do  it — not  that  the  Commission  did  not  have 
jurisdiction  to  say  to  what  extent  the  rates  found  unreasonable  were 
unreasonable,  but  they  said,  ''  We  have  a  day  in  court,  and  we  will  try 
the  facts  and  we  will  obey  the  order  when  the  court  says  so."  That 
was  their  right  and  privile«e  under  the  law  to  do  that.  The  Com- 
mission was  not  complaining  about  their  exercising  their  rights 
under  the  law,  but  the  Commission  was  calling  attention,  as  it  felt 
it  its  duty  to  do.  of  the  Congress  of  the  United  States  to  the  fact 
that  they  could  do  this  and  their  own  action  was  delayed  until  a 
lawsuit,  one  of  .which  we  have  just  been  reading  about,  was  com- 
menced in  1891  and  ended  in  1897.     That  was  the  Coxe  Case. 

Senator  Kean.  There  is  an  extract  from  the  Commissioners'  report 
for  1895. 

Mr.  Clements.  Thank  you.  Xow,  let  me  go  back  to  that  Coxe  Case 
and  say  this:  When  the  Maximum  Rate  Case  was  decided  the  Com- 
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mission  dismissed  that  proceeding,  of  course,  because  upon  the  prin- 
ciple of  that  case  the  Coxe  Case  fell  to  the  ground ;  but  it  was  begun 
m  1891  and  it  was  dismissed — not  tried  in  the  court  of  appeals — in 
1897.  The  Senator  from  New  Jersey  calls  my  attention  to  this  quota- 
tion said  to  be  from  the  Commission's  report  in  1895  : 

The  complaints  investigated  by  the  Commission  relate  for  the  most  part  to 
the  measure  of  compensation  which  the  shipper  shall  pay  and  the  carrier  ac- 
cept. Yet  nowhere  in  the  act  is  the  Commission  specifically  empowered  to  de- 
cide in  any  case  what  this  compensation  should  be,  and  its  authority  to  do  so 
exists  mainly  by  implication.  It  seems  a  common-sense  proposition  that  the 
power  to  condemn  a  given  rate  as  unreasonable  involves  the  power  to  adjudge 
and  declare  what  rate  is  reasonable,  and  the  Commission  has  invaribly  acted 
on  the  assimiption.  Nevertheless,  the  correctness  of  this  position  has  been 
openly  denied,  and  it  may  be  too  much  to  claim  that  the  dissenting  view  is 
wholly  unsupported  by  argument. 

Well,  I  can  tell  you  the  history  of  that  exactly. 

Senator  Kean.  That  was  in  1895  ? 

Mr.  Clements.  Yes,  and  that  as  I  remember  it,  was  soon  after  the 
Social  Circle  Case  was  decided,  in  which  the  Supreme  Court  used  the 
same  language  which  tended  to  the  outcome  which  has  since  been 
realized  in  the  Maximum  Kate  Case.  Although  it  was  not  clear,  it 
pointed  to  that,  and  was  cited  by  Colonel  Morrison  in  that  report, 
notwithstanding  the  cue  that  vcas  given,  if  I  may  use  that  term  in 
the  Social  Circle  Case  indicating  the  trend  that  way. 

The  Chairman.  Was  not  the  Social  Circle  Case  decided  in  1896, 
and  this  report  was  in  1895? 

Mr.  Clements.  Well.  I  said  I  thought  not.  I  will  not  be  sure 
about  that,  but  I  do  know  that  this  question  was  then  beginning  to  be 
mooted  and  discussed  and  talked  about,  and  while  there  was  a  contest 
as  to  the  meaning  of  the  Social  Circle  Case,  it  turned  out  afterwards 
that  in  the  Maximum  Rate  Case  the  judges  were  divided  as  to  what 
it  did  mean,  whether  it  went  to  the  full  extent  they  finally  went  or 
not.  .  It  was  a  controverted  question. 

Senator  Newlands.  How  did  the  court  stand  in  the  Maximum 
Rate  Case  on  that  question? 

Mr.  Clejnients.  I  think  they  all  decided  one  wa3\  except  Justice 
Harlan. 

The  Chairman.  The  Social  Circle  Case  was  decided  March  30, 
189G.     That  is  the  precise  date. 

Mr.  Clements.  It  perhaps  had  been  argued  and  the  matter  was 
being  contested.  It  was  brewing,  and  the  matter  was  on  hand,  and 
the  Commission  was  advised  then  they  were  beginning  to  make  this 
contest;  but  still  I  put  the  testimony  of  the  chairman  of  this  Com- 
mission when  the  JNIaximum  Rate  Case  was  decided — Mr.  Morrison, 
who  was  one  of  the  original  panel — and  I  put  in  the  testimony  here  of 
what  he  said  about  it,  and  although  there  may  have  been  talk  among 
lawyers  and  discussion  about  it,  they  put  no  such  question  as  that  in 
their  answers;  and  Mr.  Johnson,  who  did  finally  put  it  in  there  after 
the  indications  were  that  that  was  going  to  be  attacked — you  have 
heard  his  language  when  he  held  up  his  hands  and  said,  "'  For 
heaven's  sake,  do  not  do  such  a  thing  as  that,  and  leave  us  all  at  sea !  " 

The  Chairman.  Lawyers  often  change  their  opinion. 

Mr.  Clements.  Yes ;  there  is  no  doubt  about  that,  and  so  do  other 
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people.  Xow.  however  all  that  may  be.  as  to  whether  the  Commis- 
sion was  ever  justified  in  its  contention  or  not,  that  has  been  settled. 
It  has  been  settled  pow  ever  since  189T  that  the  Commission  has  no 
authority  to  fix  a  rate  for  the  future.  As  I  said  a  moment  ago,  it 
never  affirmatively  undertook  to  do  that  in  any  case.  All  it  under- 
took to  do  was,  A\hen  it  found  a  rate  unreasonable,  to  declare  that  it 
Avas  unreasonable  and  order  the  violation  to  the  full  extent  of  the  un- 
reasonableness to  cease.  That,  of  course,  in  effect  did  operate  to 
designate  a  maximum  rate,  which  could  not  be  exceeded  for  the  future 
if  the  order  was  obeyed,  but  it  did  not  fix  the  rate.  They  could  have 
charged  a  less  rate,  and  it  was  not  an  aflirmative  effort  to  name  a  rate, 
but  it  was  an  effort  to  say  to  Avhat  extent  the  rate  in  cjuestion  and  con- 
demned was  unreasonable  and  therefore  unlawful. 

I  have  not  the  language  before  me  just  at  this  time,  but  I  have  a 
memorandum  of  it  that  was  used  by  Mr.  Bond,  the  attorney  for  the 
Baltimore  and  Ohio,  in  which  he  said  that  the  Commission  Tiever  did 
undertake  affirnuitively  to  fix  a  rate  for  the  future,  and  substantially 
said  that  what  the  Commission  undertook  to  do  is  what  I  have  just 
said,  without  using  his  exact  language.  That  is  the  history  of  all 
this  business.  It  was  simply  an  effort  to  ascertain  how  much  of  the 
unreasonable  rate  was  unreasonable  and  condemn  that  and  leave  the 
balance.  Mr.  Bond  also  goes  to  the  extent  of  saying,  in  speaking  of 
the  Esch-Townsend  bill,  so  called,  that  they — and  when  asked  whom 
he  meant  by  *'  they,''  he  answered,  "  the  Interstate  Commerce  Commis- 
sion "■ — in  writing  that  bill  they  thought  they  were  giving  themselves 
a  discretion  in  regard  to  the  fixing  of  .1  rate  which  he  contended  they 
had  failed  in  the  language  of  that  bill  to  do.  All  I  care  to  refer  to 
in  that  connection  is  to  sa}'  that  when  IMr.  Bond  said  that  they — the 
Interstate  Commerce  Commission — in  writing  the  Esch-Townsend 
bill  undertook  to  do  certain  things,  to  give  themselves  certain  discre- 
tion in  making  a  rate,  that  he  simply  absorbed  what  was  in  the 
atmosphere  among  his  associate  advocates  here — that  the  Interstate 
Commerce  Commission  was  at  the  bottom  of  that,  as  it  is  apparently 
believed  to  be  at  the  bottom  of  everything  else.  No  member  of  the 
Interstate  Commerce  Commission  ever  wrote  a  line  of  the  Esch- 
Townsend  bill  or  asked  to  make  a  suggestion  about  it  or  had  anything 
whatever  to  do  with  it.  and  that  statement  is  absolute  and  Avill  no  doubt 
be  confirmed  by  the  authors  of  that  bill  or  anybody  else  Avho  knows 
what  he  is  talking  about.  The  Commission  had  nothing  to  do  with  it. 
Mr.  Bond  just  naturally  assumed  it  because,  in  company,  as  I  say, 
with  his  coadvocates  here,  he  assumed  that  the  Commission,  of 
course,  was  at  the  basis  of  trying  to  get  some  more  power  and  to  do 
that  which  is  unreasonable. 

Senator  Cakmaciv.  It  would  be  just  as  reasonable  to  assume  that 
it  was  written  at  the  White  House. 

Mr.  Cr.E^ti^xTS.  "Well.  I  should  think  so;  or  anywhere  else.  A 
great  many  things  have  been  assumed.  It  has  been  assumed  that 
the  Commission  started  out  with  an  uuAvarranted  assumption  of  au- 
thority, headed  by  Judge  Cooley,  and  Judge  Cooley  is  continually 
praised,  and  I  join  in  his  praise,  for  his  is  a  great  name.  These 
gentlemen  praise  him  whenever  they  feel  he  has  said  something 
which  can  be  used,  as  they  think,  in  some  form  about  the  present  con- 
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ditions;  but  I  have  called  up  the  testimony  of  Mr.  Morrison,  who 
was  on  the  original  panel,  to  show  that  there  never  was  a  member 
of  the  Commission  who  questioned  it  or  who  failed  to  join  in  one  of 
these  orders,  and  that  included  Judge  Cooley. 

Senator  Dolliver,  Judare  Cooley  wrote  some  of  the  orders,  did  he 
not? 

Mr.  Clements.  Yes;  he  did.  Now,  what  has  the  Commission 
done  since  that?  It  has  from  j'ear  to  ^^ear  recommended  certain 
amendments,  among  which  was  that  the  law  ought  to  be  made  effect- 
ive to  the  correction  of  an  unreasonable  rate  when  it  is  ascertained 
upon  the  facts  and  the  parties  have  been  heard;  that  is  as  far  as 
it  has  ever  gone.  The  Commission  has  never  asked  for  authority 
to  make  ever3'body's  rates  arbitrarily  or  any  other  way.  It  has  never 
asked  for  authority,  and  it  does  not  recommend  any  authority,  to 
originate  rates,  to  lay  its  hands  upon  rates  in  general;  and  it  is  an 
assumption  without  reason  that  the  Commission  is  moved  in  this 
matter,  as  we  are  frequently  told,  by  a  simple  thirst  and  desire  for 
more  power.  Power  for  what,  and  why?  Why  should  the  Com- 
mission put  itself  in  such  an  attitude  in  an  idle  and  baseless  demand 
for  power?  Just  to  bring  trouble  and  turmoil  upon  itself  and  every- 
body' else  connected  with  these  questions?  Why,  there  is  no  clamor, 
we  are  told ;  there  is  nothing  to  complain  about,  and  all  the  clamor 
there  is— it  has  been  characterized  dilterently  from  time  to  time,  this 
feeling,  sometimes  being  called  '*  clamor."  sometimes  '*  an  outcry," 
sometimes  a  "  misguided  argument  or  sentiment,'"  and  a  "  misleading 
sentiment  " — all  this  clamor  is  without  cause. 

These  gentlemen  have  used  all  these  terms.  They  have  applied 
those  terms  to  the  Commission  in  their  criticism  of  the  Commission 
about  its  desire  for  authorit3%  about  its  recommendations,  which  Avere 
official  and  which  Avere  made  under  oath  in  the  exercise  of  a  duty. 
How  would  you  have  it  do — run  aAvay  from  these  things? 
Would  these  gentlemen  have  the  Commission  run  away  from  its 
responsibility  in  reporting  the  facts  as  they  are  developed  and  its 
judgment  as  to  what  ought  to  be  done  as  the  law  requires  it  to  do? 
Because  it  has  done  that,  all  this  flood  of  criticism  has  come  upon  it, 
and  from  what  source  and  why?  AVhen  they  speak  of  Mr,  Roose- 
velt, the  President  of  the  United  States,  as  a  gentleman  did  here, 
occupying  the  same  position  as  the  Commission,  the}'  know  that  the 
Commission  has  never  recommended  or  asked  for  anything  more 
than  tlie  President  recommends  or  suggests,  but  the  President  is 
spoken  of  with  great  reverence,  and  justly  so.  They  do  not  assume 
to  criticise  him,  but  because  the  Commission  has  done  it,  it  is  ineffi- 
cient, it  is  greedy  for  power,  it  is  reckless,  it  would  ruin  this  vested 
jDroperty  and  the  vested  rights  in  it — destroy  it,  as  Mr.  Hill  said, 
like  a  freeze,  or  a  frost — anarchy,  revolution,  chaos,  ruin,  all  over 
night — there  Avould  not  be  any  credit  to  buy  bonds  with,  to  float 
bonds,  to  get  mone}'  to  double  track,  to  build  the  bridges,  to  carry 
the  i^eople's  freight — save  us  from  such  an  institution  as  this. 

Why,  jMr.  Hill  said,  in  discussing  this,  that  the  Commission  might 
well  have  found  something  to  do  in  investigating  and  dealing  with 
the  terminal  charge  in  Xew  York.  He  said,  ''  Why  should  they  be 
allowed  there  to  charge  more  for  floating  over  the  Harlem  Rivei*  to 
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New  York  than  the  entire  rate  on  grain  from  the  West?"  Well, 
that  must  have  been  very  impressive.  I  think  one  member  of  the 
committee,  whom  I  have  the  pleasure  of  knowing,  but  who  is  not 
liere  now,  asked  him  if  that  was  not  a  matter  with  which  the 
Commission  could  deal  under  the  Elkins  Act.  Of  course  it  was, 
and  ]3erliaps  under  the  prior  act,  because  they  are  required  to 
publish  their  terminal  rates,  and  so  forth.  He  was  not  asked  to  tell 
what  he  meant  by  this  startling  assumed  statement  of  ati'airs.  There 
will  be  sometliing  nice  for  the  Connnission  to  busy  itself  about,  and 
that  a  court  woidd  probably  be  slow  to  say  that  they  might  charge 
more  for  that  little  terminal  floating  service  than  the  entire  through 
rate  to  New  York,  '\^'ell,  I  should  think  it  would.  I  do  not  disagree 
with  Mr.  Hill  about  that,  but  the  trouble  is  that  there  is  no  such 
condition  as  that.  There-  is  i^o  such  state  of  facts  as  that.  There 
never  was  any  such  state  of  facts  as  that,  except  possibly  in  the  ex- 
treme of  some  rate  war,  where  everything  goes  to  pieces,  like  a  year 
or  two  ago.  when  they  were  carrying  grain  from  the  Lakes  down  to 
Philadelphia  for  '2  mills — those  odd  and  abnormal  things  that  hap- 
pen in  a  rate  war. 

I  will  not  say  that  such  a  thing  as  that  never  happened.  I  think  I 
remember  Avhen  I  was  a  younger  man  of  a  rate  war  down  in  the 
South  when  they  paid  a  little  premium  to  get  it  away  from  the  other 
roads.  That  is,  they  paid  the  shipper  a  premium  in  order  to  win  the 
freight.  But  there  is  no  such  condition  as  that  now  in  New  York, 
and  there  never  is  when  matters  are  normal.  This  picturesque,  able, 
and  distill o'uisb.ed  gentleman  who  has  done  so  much  to  develop  mat- 
ters in  the  Northwest — ^and  he  is  an  able  and  a  practical  man — does 
not  think  that  his  road  ought  to  be  regulated.  None  of  them  think 
that  any  road  ought  to  be  regulated.  He  does  not  believe  in  regula- 
tion. Then  he  talked  about  everything  being  all  right;  that  there 
were  no  rates  that  needed  correction,  no  unreasonable  rates,  and  that 
no  railroad  is  going  to  make  an  unreasonable  rate.  AMiv?  Because, 
as  you  were  told  this  morning,  that  the  interests  of  the  railroads  and 
its  patrons  are  so  bound  up  together  that  the  very  life  of  the  railroad 
depends  on  the  pi-osperity  of  the  patrons,  and  therefore,  in  its  own 
selfish  interests,  it  can  do  no  wrong  in  respect  to  these  matters  of  rates. 

That  was  Mr.  Hill's  attitude  in  substance  about  the  matter,  and  yet, 
when  he  wanted  to  say  that  the  Commission  was  idle  and  not  doing- 
its  duty  and  cast  an  aspersion  upon  it,  he  said,  "  Why,  here  is  a  rate 
in  the  Southwest  on  engines  that  for  500  miles  was  as  much  as  it  was 
over  his  own  line  from  Philadelphia  to  Yokohama,  across  the  conti- 
nent and  across  the  ocean."  Somebody  asked  him  about  that;  if  he 
thought  that  rate  was  too  high.  Oh,  yes,  he  said  he  thought  it  was 
about  twice  as  high  as  it  ought  to  be.  That  is  in  one  bi-eath.  There 
are  no  mireasonable  rates  in  one  breath.  The  railroads  are  incapa- 
ble of  making  them.  l)eeause  for  their  own  selfish  interests  they 
would  not  do  it.  and  then,  on  the  next  page,  he  says,  in  effect.  Here  is 
a  rate  that  is  100  ])er  cent  too  high,  ajid  therefore,  to  that  extent, 
unreasonable  and  unlawful.  It  was  l)ecause  the  Commission  had  not 
found  it.  He  did  not  say  what  road  that  was  on.  He  was  not  asked- 
to  say,  and  he  did  not  state  any  fact  that  you  could  lay  your  hand  on. 
Then  he  went  on  and  quoted  from  the  Lord's  prayer,  "  Deliver  us 
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from  temptation."'  applying  that  to  the  Commission,  and  practically 
saying  that  that  was  his  advice. 

That  was  practically  his  advice  to  the  Commission — "  Deliver  us 
from  temptation."  Undoubtedly  he  meant  in  trying  to  get  too  much 
power;  to  become  the  five  greatest  men  in  all  the  world  about  these 
matters.  Then  he  said  that  those  who  had  come  in  contact  with  the 
Commission  knew  that  it  Avas  incapable  of  dealing  Avith  these  great 
questions  in  the  proper  way.  I  am  not  trying  to  use  his  exact  words, 
but  I  am  not  misquoting  the  meaning  of  Avhat  he  said,  as  you  will 
bear  witness.  Now,  I  have  been  on  the  Commission  for  thirteen 
years,  and  the  only  time  that  I  have  ever  known  that  the  Commission 
came  into  contact  with  Mr.  Hill,  and  he  Avith  it.  was  when  we  investi- 
gated the  Northern  Security  Case  or  the  Northern  Security's  plan. 
He  Avas  a  witness  before  the  Commission  at  that  time  and  gave  his 
testimony.  When  the  Commission  got  through  the  Department  of 
Justice  asked  for  the  testimony  that  had  b?en  taken  before  the  Com- 
mission in  that  case,  in  Avhicli  Mv.  Hill  and  many  other  of  his  co- 
Avorkers  in  the  railroad  business  of  the  same  grade  testified.  The 
GoA'ernnient  of  the  United  States  instituted  a  proceeding  against 
that  under  the  antitrust  laAv.  and  the  Supreme  Court  of  the  United 
States  held  that  that  institution  and  transaction  and  the  Avhole  thing 
was  a  conspiracy  under  the  antitrust  laAv. 

Senator  Kean.  I  Avould  like  at  this  time  to  call  your  attention  to 
another  case  Avhich  I  will  show  you. 

Mr.  Clements.  The  Senator  from  NeAv  Jersey  calls  my  attention 
to  an  utterance  made  by  the  Commission  to  which  I  Avill  refer  in  a 
fcAv  moments.  I  Avas  speaking  of  Mr.  Hill's  rash  utterances  in  dis- 
paragement of  the  Commission,  One  of  his  utterances  implied  that 
there  Avas  a  teiMuina]  charge  at  Ncav  York  for  floating  on  the  Harlem 
River  to  Ncav  York  at  a  sum  greater  than  the  through  rate  on  grain 
from  the  West,  and  I  had  already  stated  that  there  Avas  no  such  con- 
dition. I  also  Avant  to  say  that  the  lighterage  charge,  Avhich  has 
again  and  again  been  explained,  does  apj^ly  on  floating  grain  across 
the  riA'er  from  the  Jersey  side  into  New  York,  and  that  is  usually  a 
charge  of  3  cents.  There  is  a  floating  or  lighterage  charge  Avhich 
the  carriers  bringing  the  grain  to  the  riA^er  on  the  Jersey  side  put  in 
for  floating  it  across  the  river  into  New  York.  That  is  not,  hoAvcA^er, 
a  terminal  charge  in  any  true  sense.  It  is  not  contracted  as  a  terminal 
charge.  It  is  Avhat  the  delivering  road  which  makes  the  last  haul 
charges  in  a  diA^sion  of  the  through  rate  from  the  West  to  New^  York, 
not  to  Jersey  City  or  to  Hoboken  or  to  any  of  those  places  on  that 
side  of  the  riA^er,  but  there  is  a  through  rate  charged  from  the  Avestern 
point  to  New  York  proper,  and  that  includes  the  transportation  across 
the  riA^er  at  NeAv  York,  and  the  deliA^ering  road  which  does  that 
in  its  oAvn  floating  A^essels.  AAhich  is  a  part  of  its  line,  takes  3  cents 
out  of  the  through  rate  before  prorating  the  balance  between  the 
connecting  lines  that  liaA'e  originated  it  in.  the  Avestern  points. 

So  that  it  is  no  more  a  terminal  charge  than  is  the  division  of  the 
last  road  in  eA'^ery  connecting  through  route  on  any  transportation. 
It  is  not  any  sort  of  terminal  charge  that  the  laAV  requires  to  be 
separately  charged.  There  is  no  secret  about  it.  It  is  a  division  of 
the  through  rate,  and  the  criticism  was  wholly  unwarranted  by  the 
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facts  or  bj^  any  interpretation  of  the  law  as  applied  to  the  facts  that 
exist.  Now,  I  did  refer  to  this  gentleman's  use  of  that  portion  of  the 
Lord's  prayer,  "  Deliver  us  from  temptation,"  which  meant  that  this 
Commission  ought  to  keep  out  of  temptation  to  seek  more  unnecessary 
power,  and  I  refer  to  the  further  statement,  which  was  to  the  effect 
that  those  who  came  in  contact  with  the  Commission  knew  perfectly 
well  that  it  was  not  competent  to  deal  with  these  questions.  That  was 
the  substance  of  it.  and  I  repeat  that  the  only  time  since  I  have  been 
on  the  Commission  that  he  has  had  contact  with  the  Commission, 
or  the  Commission  has  had  with  him,  was  when  it  investigated  the 
Northern  Securities  scheme,  in  which  he  was  a  witness  and  told  of 
the  scheme,  and,  of  course,  we  never  convinced  him  that  that  was  a 
bad  thing  to  do.  The  Supreme  Court  doubtless  has  failed  to  convince 
him  that  it  was  not  a  good  thing  to  do.  He  expresses  with  freedom 
his  contempt  for  the  views  of  the  Commission  about  these  questions. 
Like  other  witnesses  who  have  appeared  here,  or  advocates,  he  is 
not  so  ready  to  express  his  dissenting  views  from  the  court,  and  from 
the  President  of  the  United  States,  but  he  focalizes  his  wrath  upon 
the  Interstate  Connnerce  Commission.  The  Supreme  Court  of  the 
United  States  in  that  case  held  that  that  was,  as  I  repeat,  a  con- 
spiracy in  violation  of  the  criminal  provisions  of  the  antitrust  law, 
and  whatever  else  may  be  said  of  the  Interstate  Commerce  Com- 
mission, the  judicial  power  of  the  United  States  has  never  yet  been 
called  upon  to  restrain  it  from  committing  a  crime  against  the 
public  under  the  interstate-commerce  law  or  the  antitrust  law,  Mr. 
Hill  further  said : 

A  year  ago  we  were  carrying  flour  from  Minnesota  to  Australia  and  to  Cliina 
and  to  .Japan,  but  the  Interstate  Connnerce  Coniniissiou  came  in  and  aflixed 
a  condition  that  compelled  us  to  stop  carrying  the  trade. 

Senator  Fokaker.  What  was  that  condition? 

Mr.  Hill.  They  said,  "  You  must  file  with  us  your  through  rate  and  your 
proportion  as  between  your  ships,  whether  it  is  your  ship  or  anybody  else's,  with 
us  in  "Washington."  We  said.  "  If  we  file  a  rate,  it  is  a  published  rate,  and  the 
German  ship  or  the  British  ship  or  the  Dutch  ship  or  the  JS'orwegian  ship  or  the 
Italian  ship  is  under  no  such  obligation,  and  we  can  not  change  it  after  we  have 
tiled  it  with  you,  without  notifying  you,"  etc. 

Now.  there  is  a  statement  that  the  Commission  had  fixed  a  condition 
which  broke  up  this  beneficent  business,  good  for  the  railroad  that 
Mr.  Hill  represents,  good  for  the  public,  and  good  for  all  American 
people  to  dispose  of  their  surplus,  etc. 

Senator  Kean.  What  was  the  fact? 

Mr.  Clemexts.  I  was  just  coming  to  that.  The  Commission  had 
held  an  inquiry  in  respect  to  the  matter  of  the  publication  of  tariffs 
on  exports  and  imports,  and,  having  called  in  the  railway  people, 
notified  all  of  them  and  heard  what  they  had  to  say  about  it,  wrote  up 
what  it  believeil  to  be  the  facts  and  the  requirements  of  law  in  respect 
to  that  matter. 

Senator  Keax.  In  this  instance  did  j'ou  try  to  compel  the  Great 
Northern  road  to  file  their  rates? 

Mr.  Clements.  No,  sir;  we  did  not.  We  ascertained  the  facts 
and  presented  them  in  a  report,  as  the  law  requires,  and  presented 
our  conclusions  in  respect  to  it,  and,  reading  the  sixth  section  of  the 
act  to  regulate  commerce,  which  requires  all  interstate  rates  and 
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foreign  rates  in  respect  to  these  matters  to  be  published  and  filed,  we 
could  not  do  anything  except  to  find  that  the  law  requires  what  it 
says. 

Senator  Kean.  Is  there  not  a  limitation  on  that? 

Mr.  Clements.  No.  The  Commission  had  investigated  this  years 
ago  and  listened  to  the  complaints  of  carriers  to  the  effect  that  literal 
compliance  with  that  in  respect  to  import  and  export  would  embar- 
rass them  in  many  respects  in  this  oriental  business  and  in  other  re- 
spects, and  in  its  annual  report  to  Congress  had  set  out  these  difficulties 
which  they  encountered  in  complying  with  that  provision  of  the  law 
in  regard  to  export,  and  had  invited  the  attention  of  Congress  to  it  as 
a  thing  in  which  they  ought  in  some  respect  to  be  relieved  from  the 
embarrassment  and  trouble.  The  matter  kept  on.  Complaints  were 
made  to  this  effect.  I  remember  once  when  we  were  making  a  gen- 
eral inquiry  about  grain  rates  and  packing  house  product  rates 
from  Kansas  City — the  inquiry  was  in  regard  to  rebates — one  gentle- 
man suggested  there  might  be  a  cessation  of  rebates  in  respect  to  do- 
mestic business,  possibl}^,  carried  wholly  in  the  United  States,  but  so 
long  as  the  export  rates  were  not  published  and  not  required  to  be 
published  and,  in  fact,  were  not  jDublished,  that  it  was  an  easy  mat- 
ter for  a  packing  house  to  give  its  business,  both  domestic  and  export, 
to  a  railroad,  and  pay  the  full  rate  on  the  domestic  and  take  whatever 
it  pleased  in  the  way  of  rebates  out  of  the  export  business. 

If  there  is  to  be  no  established  tariff,  or  if  there  be  one  that  is  not 
required  to  be  published,  or,  if  published,  it  is  not  required  to  be  ad- 
hered to.  and  the  provisions  of  the  sixth  section  do  not  apply  to  export 
business,  it  needs  only  a  suggestion  to  indicate  that  a  business  that  is 
carried  on  partly  export  and  partly  domestic  can  pay  the  full  rate 
on  the  domestic  business  in  which  the  tariff  is  published  and  do  what 
it  pleased  in  respect  to  the  balance.  So.  the  Commission  never  com- 
pleted this  case,  knowing  that  many  roads  did  not  publish  these 
export  rates,  claiming- they  could  not  do  it  without  embarrassment, 
and  it  did  not  proceed  to  enjoin  or  indict,  but  it  called  the  carriers 
together  and  heard  all  the}'  had  to  say,  and  wrote  up  the  result,  and 
here  it  is.  and  after  finding  that  the  law  requires  it  and  that  the  Com- 
mission has  no  discretion  under  the  law  to  waive  it,  it  concluded  the 
case  with  this  paragraph: 

Upon  the  whole,  we  are  inclined  to  leave  this  matter  as  it  is  until  oppor- 
tunity has  been  afforded  carriers  to  adjust  their  tariffs  and  arrangements,  and, 
if  so  advised,  present  this  matter  to  Congress ;  ])rovided.  however,  that  in  the 
meantime  all  carriers  that  do  not  maintain  export  and  import  tariffs  shall  file 
with  the  Commission,  as  promptly  as  possible,  a  statement  of  the  rates  actually 
charged.  It  is  evident  there  must  be  uniformity  in  the  enforcement  of  these 
provisions  of  the  act.  One  carrier  can  not  be  expected  to  publish  and  maintain 
its  tariffs,  while  its  competitor  is  relieved  from  that  obligation.  If  the  act 
is  not  amended  within  a  reasonable  time,  it  will  be  our  duty  to  enforce  it. 

That  remains  that  way  to  this  day.  That  was  done  before  the 
assembling  of  the  last  Congress — perhaps  the  early  part  of  last  year— 
and  yet  Mr.  Hill  comes  in  and  tells  you  that  the  Commission  created 
a  condition  Avhich  destroyed  this  foreign  business  on  flour;  and  the 
Commission  took  the  responsibility,  in  view  of  the  embarrassment 
that  might  arise  in  respect  to  this  matter,  and  which  had  arisen,  and 
knowing  the  fact  that  there  was  not  a  general  compliance  Avith  this 
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requirement  of  the  law.  Some  rates  were  published  and  some  were 
not,  and  it  has  presented  the  matter  in  that  way  and  taken  the  respon- 
sibility of  waiting  to  see  what  might  be  done  before  undertaking  to 
create  a  hard  condition. 

Senator  Dolltvek.  In  other  words,  you  practically  suspended  that 
part  of  the  law  'I 

Mr.  Cle:mexts.  AVe  ignored  that  requirement  of  the  law,  which  is 
a  pretty  serious  responsibility  for  an  administrative  board  to  take 
upon  itself,  and  we  did  it  in  the  belief  that  there  was  a  good  reason 
which  was  presented,  and  it  was  not  done  secretly.  It  was  put  into 
a  published  report  and  the  Congress  was  advised  of  it,  and  the  reasons 
for  it;  and  yet  after  all  that  has  been  done  and  that  responsibility 
taken,  in  order  to  prevent  the  very  thing  that  ]Mr.  Hill  says  the  Com- 
mission has  enforced  upon  him.  he  comes  here  and  says  that  the 
Commission  created  tliis  condition. 

Now,  a  good  deal  has  been  said  in  respect  to  certain  cases  that  the 
Commission  has  disposed  of.  Professor  Meyer,  assistant  professor 
of  economics  in  the  Chicago  University,  appeared  before  the  com- 
mittee a  few  days  ago  and  gave  testimony  in  which  he  referred  to 
what  is  called  the  "  Milk  Case,"  which  was  decided  by  the  Commission 
some  years  ago,  and  he  brushed  it  aside  as  one  of  the  very  plain  cases 
of  incompetency  and  inefficiency  on  the  part  of  the  Commission, 
because  there  was  one  rate  from  any  place  within  about  300  miles  from 
New  York  on  milk,  and  the  complaint  was  made  that  it  created  an 
undue  discrimination  between  the  localities  near  by  and  those  far 
away.  The  Commission  heard  the  case,  which  was  presented  by  able 
counsel,  including  Mr.  Choate,  who  represented  the  milk  dealers  that 
were  complaining,  and  the  producers  and  dealers  that  were  complain- 
ing of  the  discrnnination,  and  able  counsel  on  the  other  side,  there 
being  a  thorough  investigation,  and  the  Commission  held  that  there 
was  a  discrimination  there  in  favor  of  the  far-away  points  as  against 
the  near-bv  points  and  recommended  a  scale  of  rates  which  were 
higher  forthe  far-otf  points  than  for  the  near-by  points.  That  was 
the  whole  sum  of  that  case. 

The  Chairman.  Do  you  remember  the  adjustment  now?  Did 
you  put  it  in  zones?  • 

Mr.  Cle>ients.  We  put  it  in  zones. 

The  Chair:iian.  Can  you  state  now  from  memory  how  that  is 
distributed  over  the  300  miles? 

Mr.  Clements.  I  can  not  from  memory.  I  could  file  here  the 
Commission's  report  and  the  specific  finding  and  disposition  of  the 
case  if  desired. 

The  CnATR:kUAN.  AVas  there  any  appeal  from  that  case? 

Mr.  Clements.  No  appeal. 

The  Chairman.  It  was  acquiesced  in  ? 

Mr.  Cle:ments.  Yes. 

The  Chairman.  I  wish  you  would,  as  a  matter  of  information, 
because  we  have  had  this  subject  up  before,  file  just  what  the  find- 
ings were — that  is,  the  rates — how  many  groups  you  made,  and  the 
rates. 

Mr.  Clements.  If  you  will  allow  me,  I  will  file  the  report  of  the 
Commission  in  that  case. 
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The  Chairman.  Well,  an  extract  from  it. 

Mr.  Clements.  Yes;   we  will  do  that. 

Senator  Cullom.  File  what  is  strictly  pertinent  to  your  conclu- 
sion. 

The  CriAiR]MAN.  We  do  not  want  the  whole  report.  There  seems 
to  be  some  confusion  in  the  minds  of  the  committee  about  it. 

Senator  Dolliver.  There  were  several  of  these  milk  cases. 

Mr.  Clements.  I  think  there  were  some  others  at  other  times. 

Senator  Dolliver.  I  read  one  of  them  where  the  decision  seemed 
to  be  that  the  end-of-the-route  men  should  have  the  same  privilege 
as  the  near-by  men. 

Mr.  CLE:NrENTS.  I  do  not  know  what  case  you  refer  to. 

Senator  Dolliver.  I  think  that  was  the  first  milk  case.  It  is  in 
one  of  the  early  reports  of  the  Commission. 

Mr.  Commissioner  Knapp.  That  was  one  which  was  only  100  miles 
out. 

Senator  Dolliver.  I  think  it  was  200  miles. 

Mr.  Commissioner  Knapp.  It  may  be;  I  do  not  remember  about 
that. 

Mr.  Clements.  I  will  have  to  look  up  the  record  about  that,  be- 
cause I  did  not  participate  in  that  case.  It  was  an  earlier  one  than 
my  connection  with  the  Commission.  I  was  with  the  Commission 
in  this  New  York  case,  and  this  same  assistant.  Professor  Meyers, 
finds  fault  with  the  fact  that  the  Commission  took  in  this  blanket 
rate  and  split  this  up  and  said  there  was  something  connected  with 
a  man's  geographical  position  which  affected  the  matter  of  costs, 
and  the  considerations  are  set  forth  in  the  report.  Yet  it  is  brushed 
aside  by  this  doctrinaire,  who  from  his  sanctum  reads  about  rates 
in  Germany  and  elsewhere  without  going  over  there  to  investigate 
the  conditions  or  knowing  anything  about  them  in  a  practical  way, 
and  he  is  deemed  a  wise  adviser  here  bj^  these  gentlemen  who  tell 
you  that  nobody  knows  anything  about  rates  except  them,  and  a  man 
who  knows  about  it  must  be  in  it  all  the  time  himself  in  a  practical 
way.  Yet  here  is  this  professor  who  said  he  had  not  been  to  Ger- 
many and  he  was  discussing  rates  and  conditions  in  Germany,  which 
he  said,  he  had  read  in  reports,  etc. 

Then  he  referred  to  another  case  where  the  vegetable  rates  into  the 
cit}^  from  near-by  points  and  far-away  points  were  involved,  and  the 
Commission  there  decided  there  was  some  discrimination  when  the 
rate  was  the  same,  regardless  of  distance,  when  the  distance  was 
great;  and  he  said  that  was  a  case  in  which  one  Mr.  Raj^  com- 
plained to  the  Commission,  and  the  Commission  found  error.  Well, 
we  have  always  supposed  that  one  Mr.  Ray,  although  he  may  be 
somewhat  small  in  the  eyes  of  the  doctrinaire  who  promulgates 
theories  for  the  Government  of  all  conditions,  still  is  entitled  to  his 
protection  and  his  equal  opportunities  under  the  laws  of  the  United 
States  as  we  understand  them.  Then  the  professor  said  in  substance 
that  the  Interstate  Commerce  Commission  could  never  see  anything 
except  that  the  price  of  somebody's  land  was  falling  off,  or  that  a 
mill  which  produces  50  barrels  of  flour  a  day  was  falling  off  in  its 
production  on  account  of  some  rates.  Well,  how  is  it  possible  for  a 
man  to  answer  such  statements  as  this  according  to  their  folly?  It 
has  been  said  that  aristocracy  wherever  it  exists  will  always  dictate 
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public  sentiment.     We  liave  none  in  this  country  except  as  Avealth 
creates  distinctions  of  that  sort. 

Weahh  always  finds  it  is  easy  to  employ  men  of  theory  and  doc- 
trine and  ability  to  express  its  views,  and  the}^  are  often  directed  to 
educating  the  public  up  to  the  idea  of  the  superior  sanctity  of  vested 
rights  as  against  individual  rights  and  individual  opportunities  in 
the  contests  in  which  men  engage  in  the  different  walks  of  life.  It 
is  ordinarily  to  be  exj^ected  that  these  gentlemen  would  attack  a 
doctrine  or  jn-actice  that  was  at  variance  to  the  docti-ines  dear  to  the 
patron  saint  of  that  institution  whose  colossal  fortune  had  its  incep- 
tion and  support  to  a  large  measure  in  the  rebates  in  the  early  times 
of  this  business  of  Standard  Oil,  etc..  which  came  like  a  mildew,  like 
!\n  overreaching  cloud  that  leveled  all  competitors  and  gave  the 
field  to  him,  a  position  he  still  occupies.  They  employ  not  only  able 
hiwyers  and  other  people  to  represent  their  views  as  a  means  of  dis- 
seminating their  doctrines,  but  they  found  colleges  and  institutions 
of  learning  that  the  younger  generation  may  be  taught  the  superior 
sanctity  of  vested  rights  and  vested  property. 

Now,  if  the  Interstate  Commerce  Commission  should  bring  in  here 
a  professor  who  had  never  had  anything  to  do  with  the  practical 
affairs  of  railroads,  how  much  would  the  railroads  accept  his  views 
as  sustaining  the  views  of  the  Commission?  Wlw,  this  must  all  be 
done  by  the  practical  men,  the^^  say,  who  have  grown  up  with  the 
business,  who  know,  as  nobody  else  does,  who  have  the  precise  knowl- 
edge for  regulating  all  these  varying  conditions  from  time  to  time, 
the  cost  of  service,  the  cost  of  movements,  the  value  of  the  service  to 
the  shipper,  and  the  fluctuating  interests  manifested  in  competition. 
It  requires  a  man  who  is  constantly  in  the  business,  they  say,  who 
has  done  nothing  else,  who  has  all  the  exact  knowledge  to  fix  and 
arrange  these  things  with  n  nicety,  and  perfect  justice  and  equality 
between  every  man  and  every  interest.  Why,  Mr.  Chairman  and 
gentlemen,  no  man  has  that.  No  railroad  president  has  it;  no  rail- 
road traffic  man  has  it.  Mr.  Stickney  is  I'ight  when  he  says  there 
is  no  such  precise  knowledge  as  that.  There  is  none  attainable.  The 
most  that  can  be  done  in  an  effort  to  do  justice  and  equality  in  this 
matter  is  an  approximation. 

Is  there  any  exact  knowledge  that  (*iiables  a  jury  of  twelve  men 
to  tell  you  exactly  to  a  cent  how  much  you  are  damaged  in  a  case  of 
tort  or  any  other  matter  that  becomes  an  issue?  It  is  an  estimate:  it 
is  the  conscience;  it  is  ordinai-y  practical  judgment  and  common  sense 
applied  to  the  facts — an  effort  to  say  what  is  right.  That  is  the  ut- 
most that  can  be  done  in  many  of  these  matters.  It  is  a  false  pre- 
tense that  there  is  any  such  thing  had  Or  attainable  as  precise  knowl- 
edge, Avhich  enables  anybody  to  do  these  things  with  nicety  or  exact 
justice.  Since  this  can  not  be  done  it  is  manifestly  unjust  that  the 
shipper  should  make  the  rate  for  the  railroads,  because  he  is  inter- 
ested; but  it  is  equally  unjust,  if  the  shipper  has  any  right  in  the 
question,  that  he  should  have  no  voice,  and  that  the  other  party  at 
interest  in  respect  to  the  matter  should  have  the  making  of  the  rates 
without  let  or  hindrance.  The  question  is  whether  or  not  some  disin- 
terested tribunal  upon  conscience  and  upon  oath  and  official  responsi- 
bilitx'  sliall  deteiinine  (hat.     I  do  not  sav  that  the  Interstate  Com- 
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merce  Commission  shall  do  it.  Many  times  this  Commission  has 
called  attention  to  the  need  of  such  a  tribunal.  It  has  more  often 
suggested  some  ])ublic  tribunal  than  it  has  ever  said  or  suggested  the 
Interstate  Commerce  Commission  should  do  the  same. 

The  law  says  the  rates  shall  be  reasonable  and  just.  It  has  assumed 
that  there  is  such  a  thing  possible  as  an  unreasonable  rate,  and  it  has 
made  that  unlawful.  Not  only  the  shippers,  but  other  parties  injured 
by  a  rate  are  authorized  now  to  file  a  complaint  alleging  unlawfulness 
and  extortion  in  rate.  The  law  does  not  permit  merely  the  Inter- 
state Commerce  Commission  to  investigate  it,  but  it  requires  and 
demands  it  to  report  upon  it.  to  report  the  facts  and  to  report  its  con- 
clusions. That  assumes  that  there  is  such  a  thing  possible  as  an 
unjust  and  unreasonable  rate.  It  assumes  that  the  shipper  or  the 
consumer  or  somebody  besides  the  railroad  has  an  interest  in  it,  a 
lawful  interest,  a  right  to  question,  a  right  to  put  it  in  issue.  Where- 
upon, if  that  be  so,  is  it  not  an  anomaly  that  in  this  particular  busi- 
ness or  matter  one  of  the  parties  at  interest  shall  determine  what  is 
right,  and  the  other  shall  be  left  without  any  voice  in  the  matter? 
What  is  asked  for  is  that  the  shipper  may  have  the  right  somewhere 
along  the  line  to  be  heard  in  respect  to  this  question  in  which  he  has 
a  recognized  lawful  right. 

Now,  is  there  an3'thing  unreasonable,  irrational,  revolutionary, 
extreme  about  that?  Are  not  the  tribunals  of  the  country  open  for 
the  settlement  of  controversies  by  juries  and  by  courts  in  respect  to 
all  other  matters?  What  is  there  revolutionary  about  this?  From 
time  immemorial,  in  controversies  in  which  the  parties  are  at  issue, 
and  in  which  both  have  a  right,  the  common  law  has  stepped  in  and 
settled  those  controversies  by  outside  parties.  When  you  call  a  jury 
to  settle  a  controversy  between  two  parties  j^ou  obtain  a  jury  that 
knows  the  least  about  it,  in  order  that  it  may  be  impartial.  Is  it 
impossible  that  a  commission  composed  of  five  or  seven  men,  one 
coming  on  at  a  time  and  going  on  in  that  way,  shall  attain  that  knowl- 
edge about  these  matters  that  would  enable  it,  after  it  has  heard  both 
sides,  to  do  as  like  tribunals  do  in  other  cases,  and  in  all  things  to  do 
what  is  approximately  fair  and  reasonable  and  right,  and  do  so 
without  any  hope  that  any  tribunal,  or  any  railroad  man,  or  any 
shipper,  or  anybodj^  else,  can  ?ver  lay  his -finger  on  the  precise  amount 
that  makes  justice  and  equity  between  both  parties,  something  which 
is  not  attainable?  Is  it  impossible  for  a  tribunal  of  that  sort  to  take 
into  account  the  varying  conditions  when  presented  by  intelligent 
railroad  men  on  one  side  and  shippers  on  the  other,  to  put  all  these 
facts  together,  and  give  them  the  same  sort  of  consideration  which, 
if  it  is  not  based  on  as  full  an  experience  as  a  railroad  man  obtains, 
will  at  least  be  the  judgment  of  a  party  that  is  not  interested  in  the 
matter  ? 

Now,  it  is  said  for  many  reasons  there  is  no  need  of  any  legisla- 
tion. The  first  is  because  everything  is  all  right  anyway ;  that  there 
is  no  cause  of  complaint,  and  that  there  is  no  complaint.  Well,  I 
will  not  waste  any  time  on  that.  I  suppose  the  Commission  will  not 
be  charged  with  having  misled  the  President  of  the  United  States. 
I  suppose  it  will  not  be  charged  with  having  indulged  in  this  outcry, 
this  great  clamor  ^\'hich  has  no  foundation  in  fact  or  in  justice.  It 
is  needless  for  me  to  argue  that  question.  Mr.  Hill  found  a  rate  that 
was  100  per  cent  too  high.     He  did  not  tell  us  where  it  was. 
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The  Commission  has  decided  during  the  years  it  has  been  in  exist- 
ence about  400  formal  comphiints,  and  it  has  made  orders  in  about 
170  of  those.  It  has  dismissed  or  otherwise  disposed  of  about  230. 
This  inchides  the  cases  in  which  it  found  with  the  railroad  as  against 
the  complainant,  and  some  others  have  been  in  cases  where  the  cause 
of  complaint  was  removed  either  before  the  taking  of  the  testimony  or 
afterAvards  before  the  decision,  and  in  various  ways  they  went  out. 
A  large  number  of  them  are  cases  in  which  the  Commission  decided 
with  the  railroads.  In  the  cases  in  which  mandator}^  orders  were 
made  and  complied  with  there  are  about  94.  The  number  in  which 
mandatory  orders  were  partially  complied  with  is  21 ;  the  number 
in  which  orders  were  disobeyed.  55 ;  suits  brought  in  court  to  enforce 
orders  Avhich  were  ignored,  about  48. 

Senator  Cullom.  Those  are  all  in  addition  to  the  cases  where  you 
settled  them  in  an  informal  wa}'  ? 

Mr.  Clejients.  Yes ;  these  are  simply  the  formal  complaints  where 
a  petition  has  been  filed  and  an  answer  made,  and  the  Commission  has 
heard  the  case,  like  a  proceeding  in  court,  and  disposed  of  it.  There 
are  a  number  of  other  cases  that  have  not  proceeded  that  far  that  have 
been  disposed  of  in  one  way  or  another  and  a  number  still  pending, 
and  it  does  not  include  in  this  about  2,300  informal  complaints  which 
have  been  made  in  the  last  five  years,  as  set  forth  in  our  answer. 

Senator  Cullom.  Will  you  state  whether  in  any  of  these  cases  you 
refer  to  that  you  disposed  of  in  a  formal  way  j^ou  attempted  to  settle 
them  before  proceedings  were  begun  ? 

Mr.  Clements.  In  a  great  many  of  these  cases  which  became  formal 
there  was  a  correspondence  and  conference  and  an  effort  to  adjust  the 
matter  before  it  took  that  shape.  A  great  many  of  these  cases  which 
are  in  the  answer  we  have  made  to  your  resolution  showing  about 
2,300  informal  cases  disposed  of  in  the  last  five  years  are  cases  which 
have  been  settled  with  correspondence  without  reaching  the  stage  of 
a  formal  complaint. 

The  Chair:>ian.  You  have  been  able  to  settle  that  many  between 
the  shippers  and  the  carriers? 

Mr.  Clements.  Xo. 

The  CiiATR^tAX.  Why.  were  not  the  2.300  cases  disposed  of  satis- 
factorily ? 

Mr.  Clements.  Not  all  satisfactorily.  Let  me  tell  you  about  that. 
That  number  includes  those  brought  up  by  informal  correspondence. 
Some  of  them  grew  into  formal  cases  afterwards,  A  large  number  of 
those  are  overcharge  matters  where  the  rate  can  be  settled — that  is, 
when  the  complaint  comes  in  it  is  referred  to  the  auditor,  who  has 
his  hand  on  the  rates  as  they  are  published  and  filed,  and  he  makes 
up  a  statement  to  see  whether  the  rate  charged  was  too  nnich  or  not, 
and  when  he  makes  it  he  says  what  it  ought  to  be,  and  when  that  is 
submitted  to  the  carriers,  if  they  find  that  there  is  no  error  in  that,  as 
they  generalh^  do,  thej  accept  it  as  the  rate  and  promptly  adjust  the 
matter. 

Xow,  a  good  many  of  these  cases  were  cases  where  there  was  some 
controversy  about  classification  or  rate,  and  some  of  those  were  ad- 
justed. A  large  number  of  them  are,  however,  cases  where  there  is 
some  correspondence,  and  the  matter  is  taken  up  in  that  way,  and  it 
lb  presented  to  the  roads,  and  they  see  no  way  from  their  standpoint 
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to  change  the  rates,  and  they  decline  to  do  so,  and  the  shipper  de- 
clines to  file  a  formal  complaint,  and  the  matter  is  practically 
dropped,  so  that  in  many  of  these  cases  not  all  of  them  are  by  any 
means  adjusted.  They  are  adjusted  or  abandoned.  Many  of  them 
are  adjusted,  however,  and  no  doubt  some  of  them  are  cases  that  are 
groundless.  The  Commission  does  not  urge  a  man  to  make  a  formal 
complaint  out  of  his  informal  complaint.  He  is  left  to  determine  the 
matter  for  himself,  and  the  matter  is  often  dropped  at  that.  But  I 
read  these  figures  to  show  that  there  is  no  justification  for  the  idea 
that  is  constantly  brought  forth  in  these  hearings  to  the  effect  that 
the  Commission  has  been  in  an  attitude  of  unjust  hostility. 

Mr.  Robbins,  I  think,  the  other  day  spoke  of  the  hostility  of  the 
Commission  to  the  car  lines.  Vreli.  you  know  when  I  used  to  prac- 
tice law  down  in  north  Georgia  and  to  get  around  in  the  justice 
courts  I  used  frequently  to  hear  a  man  who  Avas  disappointed  at 
something  that  the  justice  of  the  peace  did— go  out  and  curse  the 
court,  as  we  called  it — whether  the  court  was  right  or  wrong.  Peo- 
ple do  not  like  to  lose  their  cases;  people  do  not  like  to  be  disap- 
pointed, and  people  do  not  like  to  be  investigated  and  to  have  facts, 
which  they  would  rather  not  have  made  public,  exposed;  and  it 
seems  hardly  just  that  because  of  these  various  matters  there  should 
be  a  disposition  to  criticise  the  Commission  for  what  it  has  done  and 
to  turn  this  investigation  as  to  what  the  law  should  be  into  a  criti- 
cism and  a  complaint  against  the  Commission  on  the  part  of  these 
people  because  it  has  not  enforced  the  law  against  them.  That  is 
a  peculiar  situation. 

The  Chairiman.  I  desire  to  say  that  it  is  not  necessary  for  you  to 
come  here  and  defend  the  Commission  at  all. 

Mr.  Clements.  I  am  verj^  glad  to  hear  that.  I  could  not  know,  of 
course,  how  that  was.  I  saw  it  stated  in  the  paper  a  few  days  ago 
that  whatever  else  might  be  the  result  of  these  hearings,  one  thing- 
was  sure — that  from  the  expressions  of  the  committee  the  Commis- 
sion would  be  severely  condemned  and  criticised. 

The  Chairjnian.  I  hope  that  you  do  not  believe  all  that  you  see  in 
the  newspapers. 

Mr.  Cle]ments.  No;  and  I  would  not  believe  the  members  of  this 
committee  capable  of  making  up  their  minds  about  this  matter  and 
concluding  so  serious  a  result  as  that  without  hearing  what  we  have 
to  say,  but  it  illustrates  this,  that  there  has  been  a  continued  attack 
day  by  day  from  very  high  sources,  and  these  gentlemen,  as  Pro- 
fessor Meyer,  of  the  Chicago  University,  said  have  greater  imagina- 
tions than  the  poets.  He  thinks  tl^ey  have  developed  the  world  and 
the  fullness  thereof,  and  their  imagination  exceeds  the  imagination 
of  the  Grecians  and  the  Romans  in  the  palmiest  days  of  mythology. 
Now,  these  are  the  gentlemen,  and  it  is  from  their  lofty  standards, 
who  have  day  hj  day  testified  to  the  incompetence  of  the  Interstate 
Commerce  Commission.  I  will  not  call  it  testimony.  I  still  say 
that  it  is  advocacj^  on  the  part  of  those  employed  on  that  side  of  the 
question.  Do  you  expect  them  to  come  in  here  and  court  regulation? 
Did  anybody  ever  court  regulation?  Do  I  think  there  is  any  law 
needed  to  restrain  me  from  robbing  you  or  otherwise  injuring  you? 
AVe  make  laws  to  restrain  others,  not  ourselves.  Now,  these  gentle- 
men do  not  court  regulation. 
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This  question  was  up  here  for  about  ten  years,  and  the  Senator  from 
Illinois  (Mr,  Cullom),  at  this  end  of  the  Capitol,  and  that  distin- 
guished, honest,  strong  friend  of  justice,  Mr.  Reagan,  of  Texas,  at 
the  other  end  of  the  Capitol,  took  an  interest  in  the  matter  when  it 
was  up  for  about  ten  years.  No  doubt  he  remembers  then  that  he 
heard  the  same  cry — ruin,  chaos,  destruction,  revolution,  bankruptcy, 
wddows  and  orj^hans  that  have  these  bonds  and  stocks,  savings  banks — 
all  of  them.  1  remember  that  it  is  thirty  years  ago  wdien  I  happened 
to  be  a  member  of  the  legislature  in  Georgia,  Avhen  there  was  a  propo- 
sition then  of  a  law  creating  a  State  railroad  commission.  We  then 
heard  the  same  thing,  that  there  were  to  be  no  more  railroads  built  in 
G'eorgia,  and  that  that  was  to  be  the  end;  there  was  to  be  no  develop- 
ment. The  law,  however,  was  passed,  and  it  has  been  a  law  ever  since, 
and  there  has  been  tenfold  more  authority  delegated  to  the  commis- 
sion than  this  Commission  has  ever  suggested,  until  to-day  they  make 
the  classifications,  have  classified  rates,  and  make  the  rates  all  over 
the  State.  One  by  one  other  States  have  done  the  same,  and  still 
there  is  hardh*  a  road  in  the  country  to-day  in  the  hands  of  the  courts. 
They  used  to  be  at  war  and  they  would  plunge  and  make  rates  that 
were  ridiculous  and  destroy  their  revenues.  They  used  to  be  in  the 
hands  of  the  courts  more  often  than  they  are  now, 

I  had  a  conversation  with  Mr.  Peck,  of  Chicago,  the  other  day, 
after  he  made  his  argument.  I  would  say  that  he  was  a  notable 
exception  to  this  disposition  to  place  his  entire  argument  here  upon 
the  faults  of  the  Commission,  supposed  or  otherwise,  and  he  argued 
like  a  lawyer  the  questions  of  law.  After  it  was  over  he  asked  me 
if  I  had  read  his  remarks.  I  said:  "Yes;  you  did  just  exactly  like 
you  w^oulcl  do  in  a  court-house;  you  did  just  like  a  defendant  or  any- 
body else  would  expect  you  to  do,,  You  are  employed  by  the  rail- 
roads, and  you  went  there  as  an  employee  of  the  railroads  to  argue 
their  side  of  the  question."  Now,  did  anybody  expect  him  to  do 
anything  else?  Did  anybody  expect  him  to  go  and  state  that  his 
road  needed  regulation  because  it  was  charging  too  much  or  because 
it  was  paying  rebates?  Does  anybody  expect  my  friend  Mr.  Hines, 
as-  the  lawj^er  of  the  Atlantic  Coast  Line,  to  come  up  here  and  tell 
you  that  the  xVtlantic  Coast  Line  needs  regulation?  These  gentle- 
men are  not  witnesses;  they  are  advocates.  I  do  not  disparage 
what  they  say  as  men.  I  do  not  expect  them  to  say  anything  except 
an  argument  against  any  regulation  at  all.  That  has  always  been 
so.  But  it  is  said  that  the  interests  of  the  railroads  and  the  inter- 
ests of  the  shi]:)per  are  so  bound  up  together  that  the  carrier  dare  not 
do  any  wrong  to  the  ship]3er  because  it  would  reflect  against  the 
carrier  in  its  revenues.  In  other  Avords,  it  is  to  the  interest  of  the 
carrier  to  build  up  the  interests  of  the  shipper  on  its  lines, 

I  concede  that,  and  I  concede  further  that  the  general  policy  of 
the  roads  is  in  that  direction  and  to  that  end.  It  would  be  senseless 
to  expect  anj'thing  else;  but  because  that  is  a  general  policy  it  does 
not  follow  that  there  are  no  cases  of  injustice,  because  some  communi- 
ties have  a  great  deal  more  influence  on  the  management  than  others 
have,  and  when  it  is  left  to  that  sort  of  matter,  to  the  self-interest 
of  the  carrier,  there  are  some  who  can  be  heard,  and  others  are  per- 
haps too  weak  to  be  heard.     It  would  be  a  great  exaction  on  the 
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time  of  these  gentlemen  if  every  single  shipper  in  every  little  town 
and  hamlet  in  the  country  could  come  in  and  be  heard,  but  a  great 
big  chamber  of  commerce  composed  of  capitalists  can  generally  be 
Jieard  almost  any  time.  It  would  be  an  anomaly  to  say  that  in*  this- 
business  the  rights  of  one  party  to  the  transaction  should  be  left  for 
protection  to  the  interests  of  the  other  party.  I  do  not  know  any  other 
department  of  life,  any  other  line  of  business,  in  which  the  public, 
the  lawmaking  power,  leaves  the  interests  of  one  party  to  a  trans- 
action of  this  sort  solel}^  to  the  protection  of  the  self-interest  of  the 
other  party.  It  would  hardly  be  assumed  to  be  a  sound  basis  for 
the  ascertainment  and  administration  of  justice  anywhere  else,  and 
yet  that  is  the  proposition,  that  is  the  whole  argument — that  there 
can  be  no  wrong  on  account  of  the  common  interests  between  the  two — 
and  it  rests  upon  the  assumption  that  the  rightful  and  law^ful  inter- 
ests of  one  party  to  the  transaction  can  be  left  for  its  protection  to 
the  self-interest  of  the  other  party.     Is  that  a  sound  proposition? 

Now,  these  gentlemen,  when  they  have  been  asked  at  the  conclu- 
sion of  their  statements  if  thej^  have  an}^  suggestions  to  make  as  to 
amendments  to  the  law  in  the  nature  of  such  as  would  imjDrove  it  have 
said,  "Just  push  up  the  Interstate  Commerce  Commission  a  little  and 
make  them  force  us  to  obey  the  laAv  as  it  is  now  and  things  will  l^e 
better."  Then  they  say  it  would  help  things  if  they  were  permitted 
under  a  law  to  agree  upon  rates  and  to  maintain  them,  and  that  there 
need  be  no  fear  of  an  abuse  of  that.  In  that  connection  there  has 
been  some  discussion  of  another  decision  by  the  Commission  in  respect 
to  rates  from  Chicago  and  Cincinnati  into  the  southeastern  territory. 
That  has  been  referred  to  as  an  example  of  Avhat  the  Commission 
would  do  if  it  had  the  power  to  reduce  rates  complained  of.  In  dis- 
cussing that  case  it  has  been  disclaimed,  as  I  understand  it,  by  Mr. 
Hines,  that  there  was  anything  shown  that  indicated  that  there  Avas  a 
combination  between  the  roads  or  a  division  of  territory  or  a  division 
of  the  business  whereby  the  rates  from  these  western  centers  to  south- 
eastern territory  were  kept  up  higher  than  they  would  have  been 
under  free  competition.  That,  briefly  stated,  is  what  I  understand 
to  be  his  contention.  In  that  respect  he  has  discussed  the  case  as  a 
case  of  discrimination  as  between  the  Middle  West  and  the  East  for 
business  in  the  common  territory  of  the  South.  In  the  statement  of 
the  matter  he  has  referred  to  the  fact  that  there  was  no  pretense  or 
claim  that  the  rates  from  the  Ohio  River  to  this  territory  were 
unreasonably  high. 

Now,  I  have  that  case  before  me — just  what  the  Commission  did  do, 
or  what  it  undertook  to  do.  This  is  the  case  out  of  which  grew  the 
maximum-rate  decision  of  the  Supreme  Court.  I  will  not  take  the 
time  now^  to  hunt  it  up,  but  m  this  there  is  a  specific  quotation  from 
the  complaint  of  the  Chicago  Board  of  Trade  that  these  rates  from 
the  Ohio  River  to  southeastern  territory — say  Atlanta,  as  a  center — • 
were  unreasonably  high.  The  complaint  was  twofold.  The  Cin- 
cinnati freight  bureau  complained  that  the  rates  were  unjustly  and 
unequally  related  Avith  reference  to  eastern  rates  to  that  territory. 
The  Chicago  Board  of  Trade  complained  of  the  same  thing,  that  the 
rates  from  the  Ohio  River  into  that  territory  were  unreasonably  high. 
Both  features  were  put  into  the  complaint  and  the  cases  were  con- 
rsolidated,  heard,  and  handled  and  disposed  of  together,  and  the  Com- 
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mission  distinctly  held  that  it  could  not  undertake  to  make  the  rates 
on  these  roads  from  the  Ohio  Kiver  into  southeastern  territory  a  per- 
centage of  or  base  them  in  any  way  upon  the  rates  from  eastern  cities 
to  that  territory,  they  being  independent  roads  and  independent 
lines,  and  one  road  should  not  fix  the  scale  of  rates  for  another 
territory. 

It  did  not  undertake  to  do  any  such  thing  as  that,  but  it  went  back 
to  the  complaint  tliat  they  were  unreasonably  high,  and  upon  that, 
and  that  alone,  the  order  was  based.  There  was  at  that  time  an  agree- 
ment between  these  roads  binding  them  together  under  what  was 
known  as  the  Southern  Eailway  and  Steamship  Association.  I  have 
a  copy  of  the  articles  of  agreement  that  were  in  force  at  the  time 
this  case  was  filed  and  heard.  I  do  not  desire  to  read  extracts  from 
that  at  length  and  take  your  time  here,  but  since  it  has  been  dis- 
claimed that  thei"e  was  any  spirit  of  combination  that  affected  these 
rates,  and  that  there  was  nothing  but  the  freest  of  competition,  I 
think  it  is  incum])ent  upon  me  to  read  somewhat  from  that  agi'ee- 
ment. 

Sec.  2.  For  the  mutual  protection  of  tlie  various  interests  and  for  the  purpose 
of  securing  the  greatest  amount  of  net  revenue  to  all  the  companies,  parties  to 
this  agreement,  it  is  agreed ■ 

Senator  Doli.iaer.  ~\Aliat  is  the  date  of  that? 

Mr.  Cle:\[exts.  This  agreement  was  made  on  the  Ith  daj^  of  Jan- 
uar3^  1892.     [Continues  reading:] 

It  is  agreed  that  what  are  termed  "  western  lines  "  shall  protect  the  revenue 
derived  from  transportation  by  what  are  known  as  "  eastern  lines  "  with  the 
rates  as  fixed  by  this  association,  so  far  as  can  be  done  by  the  exaction  of  local 
rates,  and  that  eastern  lines  shall  in  a  like  manner  protect  like  revenue  of 
western  lines. 

Then  section  2  of  article  23  reads  as  follows: 

It  is  distinctly  understood  and  agreed  that  the  maintenance  of  rates  as  estab- 
lished under  the  rules  of  the  association  is  of  the  very  essence  of  this  agree- 
ment, and  the  parties  hereto  pledge  themselves  to  require  all  their  connections 
to  maintain  such  rates,  and  in  the  event  of  any  company  or  line  or  its  connec- 
tions not  members  of  the  association  failing  to  conform  to  this  obligation,  the 
other  parties  in  interest  i)ledged  themsehes  to  increase  their  proportion  of 
through  rates  sufficiently  to  protect  the  authorized  rate  whenever  required  by 
the  commission  to  do  so — 

That  meant  the  officer  of  this  association  and  commission.  [Con- 
tinues reading:] 

provided  that  in  no  case  shall  any  company  be  required  to  charge  more  than 
the  published  local  rates. 

Then  here  is  a  division  of  territor}-,  a  line  clraAvn  from  Buffalo 
by  way  of  Pittsburg,  Salamanca,  and  some  other  place  in  the  north, 
with  a  specific  stipulation  among  these  roads  in  this  signed  agree- 
ment that  traffic  originating  west  of  that  line  should  not  be  carried 
by  the  roads  in  the  P^ast  and  delivered  in  the  Southeast  west  of  a 
line  that  was  there  set  out.  from  Chattanooga  to  Montgomery  and 
other  places,  perhaps.  I  am  not  sure  about  the  line,  but  there  was  a 
line  in  the  South  and  one  in  the  Xorth,  and  an  obligation  in  this 
agreement  that  the  eastern  roads  should  not  reach  over  and  take 


86 


EEGULATIOX  OF  KAILWAY  RATES. 


business  west  of  that  line  in  the  Xorth  for  delivery  in  the  South,  west 
of  the  line  down  there,  and  that  the  western  roads  should  not  reach 
east  of  that  line  in  the  North  for  business  east  of  that  other  line  in 
the  South.     It  is  all  set  out  here. 

Senator  Dolliver.  Now,  was  that  the  first  agreement? 

Mr.  Clements.  No,  sir;  there  had  been  other  agreements  before. 

Senator  Doi.livek.  A^'liat  was  the  date  of  the  earliest  agreement  as 
to  that  division  of  southern  business  ? 

Mr.  Clements.  I  can  not  tell.  Of  course  the  date  is  set  out  some- 
where in  this  report. 

Senator  Dolliver.  I  got  an  impression  it  was  about  as  far  back  as 
1870. 

Mr.  Clements.  They  came  together  in  1870  or  1871.  That  is  set 
out  here.  Mr.  Peck  w^as  then  presiding  over  their  deliberations  when 
they  met. 

Senator  Dolliver.  Was  it  jouv  intention  to  have  the  report 
printed  ? 

Mr.  Clements.  I  would  be  glad  to  have  it  printed  here. 

Senator  Dolliver.  AVe  will  be  glad  to  have  it  included. 

Mr.  Cleiments.  Because  it  sets  forth  these  facts  just  as  they  are. 

The  agreement  referred  to  is  as  follows : 

The    Southern   Railway    and   Steamship    Association — 
Agreement. 

This  agreement,  made  this  11th  da}^  of  January,  A.  D. 
1892.  by  the  parties  whose  signatures  are  hereto  attached, 
witnesseth  that — 

Wliereas  the  establishment  and  maintenance  of  taritfs 
of  uniform  rates  to  prevent  unjust  discrimination  such 
as  necessarily  arises  from  the  irregular  and  fluctuating 
rates  which  inevitably  attend  the  separate  and  independ- 
ent action  of  transportation  lines  is  important  for  the 
protection  of  the  public;  and 

Whereas  it  is  deemed  to  be  the  mutual  advantage  of  the 
public  and  the  transportation  companies  that  business  in 
which  they  have  a  common  interest  should  be  so  con- 
ducted as  to  secure  a  proper  correlation  of  rates,  such  as 
Avill  protect  the  interests  of  competing  markets  without 
unjust  discrimination  in  favor  of  or  against  any  city  or 
section;  and 

Whereas  these  objects  can  be  attained  by  the  coopera- 
tion on  the  part  of  the  various  transportation  lines  en- 
gaged in  the  traffic  of  the  territory  south  of  the  Potomac 
and  Ohio  rivers  and  east  of  the  Mississippi  River ;  and 

Wliereas  such  cooperation  is  absolutely  necessary  to  a 
strict  compliance  with  the  act  of  Congress  entitled  "An 
act  to  regulate  commerce :  " 

Now,  therefore,  in  order  to  secure  such  cooperation 
among  the  said  transportation  lines  and  to  provide  means 
for  the  prompt  adjustment  of  the  differences  which  may 
arise  between  them  b}^  placing  the  conduct  of  all  the 
traffic  common  to  two  or  more  companies  under  well-de- 
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fined  rules  and  rcgidations  which  will  insure  the  mainte- 
nance of  rates,  it  is  mutually  agreed  as  follows : 

Article  First. 

Section   1.  The  association  herein  formed  shall  con- ^^'^^^^l^^^^  ^^' 
tinue  to  be  styled  '"  The  Southern  Railway  and  Steam- 
ship Association." 

Article  Second. 

Section  1.  The  traffic  subject  to  this  agreement  shall  iij^f"o°"nJies 
be  (a)  all  business  for  which  two  or  more  of  the  Parties  winch ^ may  be 
hereto  compete,  having  origin  and  destination  Avithin  the 
territory  of  this  association — that  is,  south  of  the  Vir- 
ginias and  south  of  the  Ohio  River  and  east  of  the  Mis- 
sissippi River,  and  (h)  all  traffic  between  territory  on  or^,.^'"^^^^^9^- 
north  of  the  southern  boundaries  of  the  A^irginias  and  on  agreement. 
or  north  of  the  Ohio  River  and  west  of  the  Mississippi 
River,  and  the  territory  south  of  such  south  boundary  of 
the  Virginias  and  the  Ohio  River  and  east  of  the  Missis- 
sippi River,  except  that  traffic  to  or  from  a  local  point  on 
any  line  shall  be  considered  local  to  that  line,  and  so  far 
as  that  line  may  be  concerned  shall  not  be  subject  to  this 
agreement,  and  further  except  that  traffic  between  points 
on  the  Ohio  and  ISfississippi  rivers  or  between  points  on 
the  Ohio  and  Mississippi  rivers  and  points  north  of  the 
Ohio  and  west  of  the  Mississippi  River  shall  not  be  sub- 
ject to  this  agreement. 

Sec.  2.  For  the  mutual  protection  of  the  various  inter-  mntuarprotec- 
ests  and  for  the  purpose  of  securing  the  greatest  amount  ti«n  to  eastern 
of  net  revenue  to  all  the  companies  parties  to  this  agree-  unes. 
ment,  it  is  agreed  that  what  are  termed  western  lines  shall 
protect  the  revenue  derived  from  transportation  by  what 
are  known  as  eastern  lines,  under  the  rates  as  fixed  by 
this  association,  so  far  as  can  be  done  by  the  exaction  of 
local  rates,  and  that  eastern  lines  shall  in  like  manner 
protect  like  revenue  of  western  lines. 

Si:c.  3.  That  a  line  from  Buffalo  through  Salamanca,  ^,e^f|rn°terrf-^ 
Pittsburg,  Wheeling,  and  Parkersburg,  to  Huntington,  tov^f  dta^ned 
W.  Va.,  be  made  the  dividing  line  between  eastern  and 
western  lines  for  the  territory  hereinafter  outlined. 
That  the  western  lines  shall  not  make  joint  rates  from 
points  east  of  that  line  for  any  points  east  of  a  line  drawn 
from  Chattanooga  through  Birmingham,  Selma,  and 
Montgomery  to  Pensacola. 

Sec.  4.  The  eastern  lines,  including  the  Richmond  and 
Danville  Railroad  via  Strasburg-  or  points  east  of  Stras- 
burg,  and  the  East  Tennessee,  Virginia  and  Georgia  Rail- 
way via  Bristol,  shall  not  make  joint  rates  on  traffic  from 
points  west  of  that  line  (Buffalo,  etc.),  to  any  points  on 
or  west  of  a  line  drawn  from  Chattanooga  through 
Athens,  Augusta,  and  Macon  to  Liveoak,  Fla. 

Sec.  5.  The  traffic  from   Buffalo  through  Salamanca, 
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Pittsburg,  "Wlieeling,  and  Parkersburg  to  Huntington, 
W.  Va.,  and  points  on  that  line  to  and  east  of  Chatta- 
nooga, Calera,  and  Sehna  shall  be  carried  by  either  the 
eastern  or  western  lines  only  at  such  rates  as  may  be 
agreed  upon. 
between^ east"  Sec.  6.  It  is  Understood  that  the  eastern  and  western 
ol'.^  'tP^'lc^'^^'^'  lines  will  cooperate  in  the  enforcement  of  the  third  and 

Gl  n     1 1  TIGS  ^  1  •/>!•  T  *! 

promised.         fourth  section  of  this  second  article. 


Time  and 
place  for  hold 
ing  conven- 
tions. 


Article  Third. 

Section  1.  The  representatives  of  the  several  com- 
panies, members  of  the  association,  shall  meet  in  conven- 
tion annually  on  the  second  Wednesday  in  June,  in  the 
city  of  New  York,  or  at  such  other  place  as  ma}^  be  mu- 
tually agreed  upon,  and  special  meetings  may  be  called 
at  any  time  as  hereinafter  provided. 


Business  of 
conventions. 


Article  Fourth. 

Section  1.  The  business  to  be  transacted  in  general 
convention  shall  be  confined  to  the  election  of  officers,  fix- 
ing their  salaries,  the  representation  of  members  on  the 
executive  board,  and  the  adjustment  of  such  matters  as 
can  not  be  properly  determined  by  the  executive  board 
with  the  aid  of  the  board  of  arbitration.  Each  company 
a  member  of  the  association  shall  have  one  vote.  Two- 
thirds  of  the  whole  vote  of  the  members  present  shall  be 
required  to  make  the  action  of  the  convention  binding. 
Companies  members  of  the  association  may  be  represented 
in  the  convention  by  the  president,  vice-president,  gen- 
eral manager,  traffic  manager,  superintendent,  or  general 
freight  agent,  in  person  or  in  proxj^,  provided  such  proxy 
presents  to  the  secretar}^  a  properly  attested  power  of 
attornej'.  In  case  of  more  than  one  nomination  being 
made  for  an}^  office  the  election  shall  be  by  ballot. 


Officers  of 
association. 


Vacancy  in 
elective  office. 


Article  Fifth. 

Section  1.  The  following  officers  shall  be  elected  at  the 
annual  meeting,  and  shall  hold  their  office  until  the  next 
annual  meeting,  and  thereafter  until  their  successors  are 
elected.  A  president,  a  commissioner,  a  secretary,  and 
three  arbitrators. 

Sec.  2.  In  the  event  of  a  vacancy  occurring  in  any 
elective  office  the  president  may  fill  the  vacancy  until  a 
general  meeting  can  be  convened  to  elect  a  successor,  and 
such  meeting  shall  be  called  by  the  president  within 
twentv  davs  after  the  vacancv  occurs. 


Article  Sixth, 


Lines  repre-       Section  1.  The  East  Tennessee,  Virginia  and  Georgia 
executive  Eailway ;  Norfolk  and  Western  Railroad ;  Richmond  and 

board. 
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Danville  Eailroad;  Seaboard  and  Roanoke  Eailroad: 
Central  Railroad  of  Georgia ;  Georgia  Railroad ;  Western 
and  Atlantic  Railroad;  Wilmington  and  Weldon  Rail- 
road; Atlanta  and  West  Point  Railroad,  and  Western 
Railwa}'  of  Alabama ;  Savannah,  Florida  and  Western 
Railway;  Old  Dominion  Steamship  Company;  Ocean 
Steamship  Company;  Merchants  and  Miners'  Transpor- 
tation Company;  Cape  Fear  and  Yadkin  Valley  Rail- 
way; Cincinnati,  Xew  Orleans  and  Texas  Pacific  Rail- 
way; Illinois  Central  Railroad;  Kansas  City,  Memphis 
and  Birmingham  Railroad;  Louisville,  New  Orleans  and 
Texas  Railway:  Louisville  and  Nashville  Railroad;  Mo- 
bile and  Ohio  Railroad;  Nashville,  Chattanooga  and  St. 
Louis  Railwa3%  and  Newport  News  and  Mississippi  Val- 
ley Company  shall  each  designate  a  representative,  who 
shall  be  authorized  to  represent  them  in  matters  of  busi- 
ness with  the  association  or  its  members.  The  several 
representatives  so  designated  and  such  other  representa- 
tives of  members  of  the  association  as  may  be  designated 
by  the  executive  board  shall  constitute  the  executive 
board,  of  which  the  commissioner  shall  be  chairman.  If 
any  company  or  line  which  is  entitled  to  a  representative 
fails  to  appoint  one.  or  if  their  representatives  be  not 
present  at  any  meeting  of  the  executive  board,  such  com- 
pany or  line  shall  be  represented  by  the  commissioner. 

Article  Seventh. 


Section  1.  The  executive  board  shall  meet  at  the  call  executive^^  °' 
of  the  commissioner  Avhenever  and  wherever  in  his  judg-  board, 
ment  it  is  necessary,  or  when  any  three  members  of  the 
board  request  it;  but  all  such  calls  must  state  the  object 
of  the  meeting  and  the  subject  to  be  acted  upon  by  the 
board.     All  absent  members  shall  be  represented  by  the  3^^^°,^ ™J^^^^°^J 
commissioner,  whose  duty  it  shall  be  to  make  himself  absent  mem- 
familiar  with  their  views  and  interests,  so  that  he  can 
represent  them  properly ;  and  votes  cast  by  the  commis- 
sioner for  absent  members,  at  any  meeting,  on  any  sub- 
ject stated  in  the  call,  shall  have  the  same  force  and  effect 
in  binding  such  members  as  if  cast  by  them  in  person. 
Other  subjects  than  those  mentioned  in  the  call  may  be 
considered  and  acted  u])on  in  the  meeting  of  the  execu- 
tive board,  but  the  assent  of  the  absent  members  must  be 
obtained,  or  a  decision  of  the  board  of  arbitration,  before 
such  action  becomes  binding  upon  them.     The  executive  o/executive° 
board  shall  have  jurisdiction  over  all  matters  relating  to  board, 
the  traflic  covered  by  this  agreement  but  shall  act  onh' 
by  unanimous  consent  of  all  its  members.     In  the  event 
of  failure  to  agree,  the  questions  at  issue  shall  be  settled 
by  the  board  of  arbitration  as  hereinafter  provided  for. 

Sec.  2.  The  i)rinci]:)le  of  apjDortionment  of  business  sub- 
ject to  arbitration  shall  be  recognized  in  the  o]5cration 
of  the  association  so  far  as  this  can  be  lawfully  done. 
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Article  Eighth. 

boa^Kf^^maF  Section  1.  The  executive  board  shall  have  the  right 

appoint  rate     at  their  discretion  to  appoint  rate  committees  and  other 

committees  i  • ,  .  •  ,i  x-  ii     •  ^  £ 

and  other  sub-  Subcommittees,  either  oi  tiieir  own  number  or  irom  among 
committees.  ^|^g  officers  ancl  agents  of  the  companies  members  of  the 
association,  and  to  delegate  to  such  subcommittees  juris- 
diction over  such  matters  as  may  be  specially  committed 
ra^"commit-*^^  to  their  charge.  With  a  view  of  a  proper  relative  adjust- 
tee.  inent  of  all  rates,  and  especially  a  proper  relative  adjust- 

ment of  rate  on  similar  articles  from  the  East  and  West 
to  common  territory,  the  rate  committees  shall  have  sole 
authority  to  make  all  rates  and  classification  on  all  traffic 
covered  by  this  agreeiiient,  subject  to  decision  of  the  com- 
missioner, the  executive  board,  or  board  of  arbitration,  as 
hereinafter  provided  in  case  such  rate  committees  can  not 
Commissioner  agree ;  but  if  the  rate  committee  shall  fail  or  omit  to 

authorized    to       »  ,      '  ,       /»>  i    i        ^  i  •  i 

make  rates.       make  rates  on  any  trainc  covered  by  this  agreement,  the 
commissioner  shall  have  authority  to  make  such  rates,  it 
being  the  intention  that  there  shall  be  properly  authenti- 
cated tariU's  of  rates  on  all  such  traffic, 
subcommit-        gj^(;.,   o.  Subcommittees  shall   only   act  by  unanimous 
by  unanimous   coiiseiit,  and  ill  failing  to  agree  the  questions  at  issue  may 
consent.  upoii  demand  of  any  member,  be  referred  to  the  executive 

board  for  action  at  their  next  meeting,  or  the  votes  of 
members  of  the  executive  board  may  be  taken  sejDarateh^ 
and  apart  by  correspondence,  and  such  questions  may  be 
submitted   direct  to  the  board   of  arbitration   when   so 
authorized  by  a  majority  of  the  executive  board, 
shaif  ™e^ex-"^^      '^^'^'-  ^-  The  commissioner  shall  be  ex-officio  chairman 
officio  chair-     of  Subcommittee,  and  as  such  shall  be  the  medium  of  com- 
subcommfttees  municatioii  between  the  subcommittees  and  the  executive 
res^ent'^absenl:'^  board.     Absent  members  of  subcommittees  shall  be  repre- 
members.        _  seiitcd  by  the  commissioner,  as  in  case  of  absent  members 
shall  have  au- of  the  executive  board.     During  the  interim  between  the 
cide 'tempo-  ^^  reference  of  any  matter  of  dilference  from  a  subcommittee 
rariiy  ques-      to  the  executive  board  and  the  final  determination  of  such 
subcommittees  matter  the  commissioner,  if  he  deem  it  a  matter  requiring 
fail  to  agree.  p^Qj^-^pt  actioii,  shall  have  authority  to  decide  it  tempo- 
rarih',  and  his  decision  shall  be  binding  on  all  parties 
until  reversed  by  the  executive  board  or  by  arbitration. 

Article  Ninth. 

Executive  SECTION  1.  The  cxecutive  board  shall  have  authority  to 

ize^d  to^maia'    make  from  time  to  time  such  rules  and  regulations,  not 
uiations^'^  '^^  inconsistent  with  this  agreement,  as  may  be  necessarj'^  to 
secure  a  systematic  conduct  of  the  affairs  of  the  associa- 
tion and  obtain  the  objects  for  which  it  is  formed. 

Article  Tenth. 

Duties  of  Section  1.  The  president  shall  preside  over  all  general 

the  president.   ^^-^^^^-^-,^3  ^f  ^Jie  association,  certify  to  the  record  of  such 
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meetings,  and  communicate  the  proceedings  to  all  mem- 
bers. He  shall  call  a  general  meeting  of  the  association 
whenever  he  is  requested  to  do  so  by  three  members  of  the 
executiA'e  board,  or  whenever  it  is,  in  his  judgment,  neces- 
sary'. 

Article  Eleventh. 

Section  1.  The  board  of  arbitration  shall  hear  and  de-     Duties  of 
termine  all  questions  Avhich  may  be  submitted  to  them  arbitration."' 
under  this  agreement  or  by  consent  of  the  parties,  and  the 
decisions  of  the  said  board  of  arbitration  shall  be  final 
and  conclusive. 

Article  Twelfth. 

Section  1.  The  secretary  shall  make  complete  and  accu-  Duties  of 
rate  records  of  the  proceedings  of  all  general  meetings  of  '''^  secretary, 
the  association,  the  originals  of  which  shall  be  preserved 
in  the  general  office  of  the  association,  and  copies  fur- 
nished to  each  member.  He  shall  act  as  secretary  also  to 
the  board  of  arbitration,  to  the  executive  board,  and  to  all 
committees  herein  provided  for,  and  preserve  similar  rec- 
ords of  their  proceedings,  and  perform  such  other  duty 
as  may  be  assigned  him  by  the  commissioner. 

Article  Thirteenth. 
• 
Section  1.  The  commissioner  shall  be  the  chief  ex.ecu-  Duties  of  tiie 
tive  officer  of  the  association,  and  as  a  representative  of  commissioner. 
its  members,  both  severally  and  jointly,  shall  act  for  them 
in  all  matters  which  come  within  the  jurisdiction  of  the 
association  in  conformity  with  the  requirements  of  this 
contract  and  the  instructions  of  the  executive  board  and 
committees  herein  provided  for,  but  exercising  his  dis- 
cretion in  all  cases  which  are  not  provided  for  either  by 
this  agreement  or  by  the  executive  board  and  committees 
acting  under  its  authority  and  sanction.  AMien  directed 
by  the  executive  board  the  commissioner  shall  also  take 
charge  of  reports  and  claims  and  appoint  such  clerks 
and  claim  agents  as  may  be  necessary,  and  charge  up  the 
expense  to  the  roads  interested  in  the  business  on  an  equi- 
table basis,  managing  the  business  for  the  benefit  and  at 
the  cost  of  the  companies  interested.  He  shall  also  have 
authority  to  reduce  the  rates  when  necessary  to  meet  the 
competition  of  lines  or  roads  not  parties  to  this  agree- 
ment, and  he  may  at  the  same  time  make  corresponding 
reductions  from  other  points  from  which  relative  rates 
are  made.  He  shall  have  such  authority  over  the  traffic 
officers  and  their  subordinates  and  over  the  accounting 
departments  of  the  parties  hereto  as  may  be  necessary  to 
enforce  the  terms  of  this  contract  relative  to  the  mainte- 
nance of  rates,  and  to  ref|nire  information  relating  to  the 
traffic  to  be  furni.shed  to  him  in  such  form  or  manner  as 
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Accounts    of 
traffic  to  be 
kept  by  com- 
missioner. 


he  may  deem  necessary.  He  shall  have  access  either  in 
person  or  by  deputy  to  the  books,  papers,  correspondence, 
etc.,  of  any  of  the  officers,  agents,  or  employees  of  the 
parties  hereto  that  relate  to  the  freight  traffic  covered  by 
this  agreement. 

Article  Fourteenth. 

Section  1.  The  commissioner  shall  keep  such  accounts 
of  the  traffic  covered  by  this  agreement  and  make  such 
reports  of  the  same  as  may  be  directed  by  the  executive 
board. 

Article  Fifteenth. 

ment^s^oF^'        .  Section  1.  All  disbursements  of  the  funds  of  the  asso- 
funds.  ciation  shall  be  made  by  the  commissioner,  who  shall  give 

bond,  with  security,  in  such  amount  as  shall  be  satisfac- 
tory to  the  executive  board,  that  he  will  duly  and  prop- 
erly account  for  all  moneys  of  the  association  or  belong- 
ing to  members  thereof,  Avhich  may  in  any  manner  come 
into  his  possession  or  under  his  control.  No  payments 
shall  be  made  except  on  properly  receipted  vouchers, 
which  shall  be  held  subject  to  inspection  by  the  executive 
board  or  such  person  or  persons  as  may  be  appointed  by 
them  for  that  purpose. 


Deposits  to 
pay  fines. 


Article  Sixteenth. 

Section  1.  In  order  to  provide  for  the  prompt  payment 
of  any  fines  that  may  be  assessed  against  any  member  of 
this  association  for  violating  rules,  each  company  shall 
deposit  with  the  commissioner  an  amount  equivalent  to  $5 
for  each  mile  of  the  road  operated  by  said  company  under 
the  provisions  of  this  agreement,  or,  in  case  where  a  com- 
pany operates  a  water  line,  $5  for  each  mile  allowed  as  a 
prorating  distance  in  the  decision  of  through  rates,  pro- 
vided such  amounts  shall  not  exceed  in  the  aggregate  the 
sum  of  $5,000  for  any  one  company ;  but  in  all  cases  where 
fines  are  assessed  the  commissioner  is  hereby  authorized 
to  draw  at  sight  on  the  parties  against  whom  such  fines 
are  assessed  for  the  full  amount  of  said  fines,  and  each 
company  party  to  this  agreement  hereb}^  binds  himself  to 
]3romptly  pay  such  drafts,  it  being  the  intent  and  mean- 
ing of  this  section  that  the  deposit  herein  provided  for 
shall  not  be  diminished  by  reason  of  the  payment  of  any 
fines  that  may  be  assessed  against  a  company  making  such 
deposit. 

Article  Seventeenth. 


Commissioner  SECTION  1.  The  commissioner  shall  be  furnished  with 
n?shed  with  copies  of  all  manifests  for  traffic  covered  bj'^  this  agree- 
festl^  °'  "^°'"  ment,  such  copies  to  be  forwarded  at  the  time  the  ship- 
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ments  to  which  they  appertain  are  made,  and  shall  show 
the  original  shipping  point  and  through  rates,  and  also 
the  divisions  thereof,  so  far  as  such  divisions  are  con- 
trolled by  this  agreement,  and  abstracts  of  such  manifests 
shall  be  furnished  to  the  commissioner  at  the  expiration 
of  each  month;  but  it  is  understood  that  the  members  of 
the  association  shall  not  have  access  to  any  of  such  mani- 
fests or  be  furnished  with  the  names  of  consignors  or  con- 
signees. The  tonnage  books  of  every  company  in  the  asso- 
ciation shall  be  open  at  all  times  to  the  inspection  of  the 
commissioner  or  such  agent  as  he  may  from  time  to  time 
appoint,  for  the  purpose  of  enabling  him  to  get  a  complete 
record  of  all  traffic  covered  by  this  agreement. 

Article  Eighteenth. 


Sectiox  1.  Copies  of  all  rates  that  may  be  from  time  to     copies  of 
time  agreed  upon  or  fixed  in  the  manner  provided  shall  l^lf  to°  offi- 
be  furnished  promptly  to  the  auditors  and  other  officers  ^'^'^|  o^  ™em- 
of  the  parties  to  this  contract,  and  they  shall  see  that  the 
rates  are  enforced  in  conformity  therewith  and  that  no 
variations   are  made   from   such   rates   or  manifests  by 
voucher  or  otherwise. 

Article  Nineteenth. 

Section  1.  That  all-rail  rates  to  and  from  the  ports  of  ,..,{gl.'"''^" 
Boston,  Providence.  Xcav  York,  Philadelphia,  and  Balti- 
more to  points  within  the  territory  as  covered  by  this 
agreement  shall  be  higher  than  the  rates  by  water  or  com- 
bined water  and  raiHines  by  the  present  differentials,  as 
established  by  the  board  of  arbitration  July  19,  1889,  and 
subject  to  the  Southern  Railway  and  StQ^mship  Associa- 
tion classification. 

Sec.  2.  "Water  lines  or  combined  water  and  rail  line-     watei  unes 
may  insure  against  marine  risks  by  issuing  insured  bills  water °and^^aii 
of  "ladino-  between   the   above-named   ports   and   points ''"es  may  in- 

•   1   •         1  ■  T   1        ji   •  J.     ii  •        sure   a^^ainst 

withii^  the  territory  covered  by  tins  agreement,  they  giv-  maiine  risks, 
ing  two  weeks'  written  notice  to  the  commissioner,  nam- 
ing the  points  to  which  they  will  issue  insured  bills  of 
lading. 

Sec.  3.  Xo  water  line  or  combine^:!  water  and  rail  line ,  j^^^^tg"^^  t™%g 
shall  assume  the  cost  of  insurance  against  marine  risk  in  assumed  only 
any  other  manner  than  herein  provided  for,  viz,  by  the  insureci'lMUs** 
issue  of  iusured  bills  of  lading.      It  is,  however,   dis-  "^  'ading. 
tinctly  understood  and  agreed  that  no  reduction  of  the 
established  tariff  rates,  rebates,  or  consideration  of  any 
kind  shall  be  given  or  offered  to  influence  shippers  or  to 
secure  their  preference  for  any  road  or  line. 

Sec.  4.  The  above-named  differentials  as  between  all-  feientiais  fbaii 
rail  lines  and  water  or  combined  water  and  rail  lines  shal]  ''"*  ''^  ['''^"^^^[^ 
not  be  changed  except  by  arbitration,  which  may  at  any  tiniion.  ^ 
time  be  called  for  by  any  party  to  this  agreement. 

Sec.  5.  The  present  insurance  clause  shall  remain  in 
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Rates  to  and 
from  interior 
eastern  points. 


force  until  the  business  shall  have  been  apportioned  and 
after  such  apportionment  has  been  made  effective,  then 
the  insurance  clause  as  amended  by  the  majoritj''  report 
of  the  committee  on  rcA^ision  shall  be  substituted  there- 
for. 

Article  Tavextieth. 

Section  1.  The  parties  to  this  agreement  who  control 
all-rail  lines  through  Alexandria,  Hagerstown,  Rich- 
mond, or  Norfolk  agree  to  protect  the  water  lines  or  com- 
bined water  and  rail  lines  upon  the  basis  of  the  above- 
named  differentials,  or  such  other  differentials  as  may  be 
fixed  b}^  arbitration  in  making  rates  between  points  in  the 
territory  covered  by  this  agreement  and  all  interior  points 
in  the  Northern  and  Eastern  States  east  of  the  territorial 
line  above  mentioned. 

Sec.  2.  It  is  agreed  that  rates  made  to  points  reached 
by  lines  via  Cincinnati  or  Louisville  not  members  of  this 
association  may  become  the  rates  of  all  association  lines. 

Sec.  3.  It  is  also  agreed  that  in  cases  where  a  combina- 
tion of  locals  to  and  from  interior  points  by  rail  lines 
make  lower  totals  than  the  established  water  lines  port 
rates  plus  differentials,  the  rate  may  be  by  all  lines  the 
lowest  combination,  but  shall  not  be  less  than  such  com- 
bination. 

Sec.  4.  In  all  cases  changes  of  rates  made  under  above 
provisions  shall  be  made  bj^  the  rate  committees  or  the 
commissioner,  Avho  shall  promptly  notif}"  all  parties  in- 
terested. 

Article  Twenty-first. 


Reports  of  SECTION  1.  Tke  cxccutive  board  shall  organize  such  a 
revenue  to  SA^stem  for  the  rendition  of  tonnage  and  revenue  reports 
commissioner,  ^f  traffic  covered  by  this  agreement  as  shall  enable  the 
commissioner  to  be  at  all  times  fully  informed  of  the 
movements  thereof  and  the  observance  of  rates  estab- 
lished therefor,  in  order  that  he  may  detect  promptly  any 
violation  of  rates  and  keep  each  company  or  line  in- 
formed of  the  action  of  the  other  companies  or  lines. 
For  these  purposes  the  executive  board  at  their  discre- 
tion may  appoint  agents  to  examine  the  books  of  the 
members  of  the  association  and  inspectors  of  the  weights 
and  classifications,  who  shall  at  all  times  have  access  to 
and  be  permitted  to  examine  goods.  Any  losses  or  dam- 
ages resulting  to  initial  carrier  from  the  opening  of 
packages  by  inspectors  shall  be  prorated  on  the  basis  of 
revenue.  The  expense  of  such  agents  and  insi3ectors  shall 
be  distributed  among  the  members  as  hereinafter  set 
forth.  Tonnage  and  revenue  statements  shall  be  ren- 
dered monthly  to  each  member  of  the  association,  and 
also  annually  on  the  30th  day  of  April  in  a  report  to  be 
made  by  the  commissioner  at  the  expiration  of  each  year 
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and  distributed  to  the  members  at  least  two  weeks  liefore 
the  annual  meeting. 

Article  Twenty-second. 

Section  1.  All  measures  necessary  to  carry  out  the  re^i-fed^to^^ 
purpose  of  this  agreement  shall  be  taken  jointly  by  the  arbitration, 
parties  hereto ;  and  should  any  question  arise  upon  which 
they  can  not  agree  in  relation  to  the  terms  of  this  con- 
tract, or  to  an}^  matter  arising  thereunder,  it  shall  be 
decided  by  arbitration  as  herein  provided,  it  being  one  of 
the  fundamental  principles  of  this  contract  that  no  party 
shall  take  separate  action  in  any  matter  affecting  the 
interest  of  one  or  more  of  the  other  parties  contrary  to 
the  spirit  and  intent  of  this  contract,  and  that  all  differ- 
ences relating  to  the  establishment,  adjustment,  and  main- 
tenance of  rates  upon  the  traffic  covered  by  this  contract 
shall  be  adjusted  by  arbitration. 

ARTlciiE  Twenty-third. 

Section  1.  "VMienever  rates  have  been  fixed  by  the  rate 
committees,  the  commissioner,  the  executive  board,  or  by 
arbitration  there  shall  be  no  reduction  from  such  rates 
without  the  consent  of  the  commissioner.  No  member  of 
the  association  shall  reduce  such  rates,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  or  drawback,  or  by 
payment  of  commissions,  or  by  reductions  on  manifests, 
or  by  combinations  of  local  rates,  or  by  rebilling.  or  by 
underbilling  weights,  or  by  any  consideration  in  the  way 
of  free  transportation,  or  in  aii}^  manner,  or  by  any  device 
whatsoever. 

Sec.  2.  It  is  distinctly  understood  and  agreed  that  the  ^.j,';^4"''propor-^ 
maintenance  of  rates  as  established  under  the  rules  of  tipus  in  case 
the  association  is  of  the  very  essence  of  this  agreement,"^ 
and  the  parties  hereto  pledge  themselves  to  require  all 
their  connections  to  maintain  such  rates,  and  in  the  event 
of  any  company  or  line,  or  its  connections,  not  members 
of  the  association,  failing  to  conform  to  this  obligation, 
the  other  parties  in  interest  pledge  themselves  to  increase 
their  i3roportions  of  through  rates  sufficiently  to  protect 
the  authorized  rate  whenever  required  by  the  commis- 
sioner to  do  so:  Provided^  That  in  no  case  shall  any  com- 
l>any  be  retpiired  to  charge  more  than  its  published  local 
rates. 

Sec.  3.  Whenever  the  commissioner  shall  have  reason  to ^be''repoi^ted 
to  believe  that  the  rates  estalVlished  under  the  rules  of  the  to  board  of 
association  are  not  being  fully  maintained  by  any  line  or''  "  ''  ' 
I'ompany,  member  of  the  association,  it  shall  be  his  duty 
to  make  a  full  investigation  of  the  facts  in  such  case,  and 
if  in  his  judgment  there  has  been  any  violation  of  this 
agreement  on  the  part  of  any  member  dr  members  of  this 
association  which  he  can  not  properly  correct,  he  shall 
submit  the  evidence  in  such  case  to  the  board  of  arbitra- 
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tion;  and  if  the  board  of  arbitration  shall  find,  after  a 
full  hearing  of  the  case,  that  any  member  is  guilty  of 
violating  this  agreement,  it  shall  impose  such  penalties 
therefor  as  it  ma}^  deem  proper  and  necessarj^  to  secure 
the  maintenance  of  the  rules  of  this  association.  The 
commissioner  shall  enforce  such  penalties,  making  use,  if 
necessar}',  of  the  fund  provided  for  this  purpose.  Any 
surplus  over  and  above  the  amount  that  may  be  awarded 
by  the  board  of  arbitration  to  indemnify  any  members 
for  losses  sustained  shall  be  applied  to  the  payment  of 
the  expenses  of  the  association. 
arwtra«on^  to  ^■'^^*  ^'  '^^^^  board  of  arbitration  shall  from  time  to 
make  its  rules,  time  make  or  amend  rules  of  procedure  for  the  trial  of 
such  cases,  and  the  submission  of  arguments  in  cases 
referred  to  it  for  decision,  as  it  may  deem  proj^er. 

ArTI  CLE    T  WE  XT  Y-  rOI  RTH . 

Sectiox  1.  In  order  to  defray  the  expense  of  the  asso- 
ciation, there  shall  be  first  assessed  annually  on  each  mem- 
ber thereof  a  tax  of  $B00,  which  shall  be  applied  to  pay- 
ing salaries  of  general  officers  and  toward  general 
expenses,  such  as  office  rent,  printing,  etc. ;  and  such  addi- 
tional amount  may  be  assessed  on  members  pro  rata, 
according  to  their  gross  revenue  derived  from  the  traffic 
covered  by  this  agreement,  as  may  he  necessar}^  to  meet 
these  and  all  other  expenses  of  the  association. 

Article  Twenty-fifth. 

5^r-^_*i°°  °^  Section  1.  This  contract  takes  effect  tlie  14th  day  of 
January,  1892,  and  shall  terminate  on  the  31st  day  of 
July.  1892,  and  the  fiscal  year  of  the  association  shall 
terminate  on  the  30th  day  of  April,  1892. 

The  Cincinnati,  New  Orleans  and  Texas  Pacific  Kailway, 
By  Henry  Fink,  Vice-President. 

Illinois  Central  Eailroad, 
By  J.  T.  Harahan,  Second  Vice-President. 

Louisville,  New  Orleans  and  Texas  Railway, 
By  E.  W.  How,  Traffic  Manager. 

Mobile  and  Ohio  Railroad  CoiiPANY, 
By  J.  C.  Clarke,  President. 

Louisville  and  Nashville  Railroad  Company, 
By  S.  R.  Knott,  First  Vice-President. 

JSIemphis  and  Charleston  Railroad  Company, 
By  Henry  Fink,  Vice-President. 

Alabama  Great  Soutpiern  Railroad  Company, 
By  Henry  Fixk,  Vice-President. 

Georgia  Pacific  Railroad, 
By  Sol.  Haas,  Traffic  Manager. 

East  Tennessee,  Virginia  and  Georgia  Railway  Company, 
By  Henry  Fink,  Vice-President. 

Old  Do3iinion  Steamship  Cojnipany, 
By  W.  L.  Guillaudeu,  Traffic  Manager. 
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Mp:rchants'  and  Miners'  Transportation  Company, 
By  J.  C.  Whitney,  Traffic  Manager. 

Seaboard  and  Koanoke  Railroad  Company, 
By  O.  V.  SiNiiTH,  Traffic  Manager. 

Norfolk  and  Western  Railroad  Company, 
By  Charles  G.  Eddy,  Y ice-President. 

RiCHJIOND   AND   DaISVILLE   RaILROAD    CoMPANY, 

Central  Railroad  of  Georgia,  including  Port  Royal  and 
Augusta, 
By  Sol.  Haas,  Traffic  Manager. 

The    Atlanta    and    West    Point    Railroad    Company    and 
Western  Railway  of  Alabama, 
By  C.  H.  Phinizy,  President. 

The  Georgia  Railroad, 
By  C.  II.  Phinizy,  Acting  General  Manager. 

The  Wilmington  and  Weldon  Railroad  Company, 
By  H.  Walters,  Vice-President. 

The  Savannah,  Florida  and  AVestern  Railway  Company, 
By  H.  S.  Haines,  Vice-President. 

Cape  Fear  and  Yadkin  Valley  Railway  Company,- 
By  J.  W.  Frye,  General  Manager. 

The  Baltimore  Steam  Packet  Company, 
By  R.  L.  Poor,  General  Freight  Agent. 

The  Ocean  Steamship  Company  of  Savannah, 
By  G.  M.  Sorrel,  Manager. 

The    Neavport    News    and    Mississippi     Valley    Company 
(W.  D.), 
By  E.  W.  How,  Traffic  Manager. 

Georgia  Southern  and  Florida  Railroad, 
By  A.  C.  Knapp,  Traffic  Manager. 

Nashville,    Chattanooga    and    St.    Louis    Railway    and 
Western  and  Atlantic  RxVilroad, 
By  J.  W.  Thomas,  President. 

Kansas  City,  Memphis  and  Birmingham  Railroad  Company, 
By  Geo.  H.  Nettleton,  President. 

The    Baltimore,    Chesapeake    and    Richmond    Steamboat 
Company, 
?^y  Reuben  Foster,  Vice-President. 

Senator  Newlands.  What  is  the  title  of  those  articles  which  you 
read? 

Mr.  Clements.  The  Southern  Railway  and  Steamship  Association 
agreement,  dated  the  14th  day  of  January,  1892.  It  was  openly 
stated  in  the  earlier  part  of  these  conferences,  Avhich  is  a  part  of  the 
history  of  this  whole  transaction,  these  agreements  were  supposed  to 
be  made  once  a  year  and  renewed  every  year.  When  the  first  one  was 
made  in  specific  form  I  do  not  know.  There  was  no  law  then  against 
pooling  and  these  things,  and  subsequent  agreements  to  this,  one  or 
two,  had  penalties,  fines,  and  forfeitures  to  be  paid  in.  They  were 
to  be  paid  in  in  advance,  so  that  if  any  road  violated  any  of  these 
rules  there  would  be  money  in  the  treasury  belonging  to  it,  so  that 
the  commissioner  could  ap])ly  it  to  the  penalty  and  as  a  fine,  so  as  to 
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enforce  the  observance  of  these  rules  and  regulations.  It  was  clearly 
to  distribute  the  business.  Mr.  Peck,  who  was  presiding  over  the 
early  conference,  out  of  which  all  this  business  grew,  said  in  sub- 
stance that  there  ought  to  be  about  10  cents  greater  rate  on  the  man- 
ufactured goods  from  the  West  and  about  the  same  difference,  per- 
haj)s,  on  other  heavier  and  coarser  goods  that  were  then  common  and 
peculiar  to  the  West.  There  was  no  disguising  the  fact  that  the  rates 
were  made  relatively  between  these  eastern  roads  and  vrestern  roads 
for  the  purpose  of  getting  the  greatest  amount  of  net  revenue  to  the 
parties  to  this  agreement  out  of  the  business,  and  to  that  end  these 
lines  Avere  made  so  that  the  eastern  goods  would  be  carried  into  tlie 
South  b}^  western  roads  and  Avestern  goods  into  the  South  by  eastern 
roads.  Now,  Mr.  Hines  said  the  other  day  that  was  done  in  order  to 
avoid  this  absurd  movement  aAvay  around  from  the  West  to  the 
Atlantic  Ocean  and  then  down  South. 

Senator  Dollpver.  That  was  Mr.  Kipley,  I  think,  who  made  some 
such  statement  as  that. 

Mr.  Clements.  That  is  only  another  way  of  saying  it  Avas  to 
bridle  and  limit  the  competition  betAveen  these  carriers;  that  there 
must  haA'e  been  some  roads  that  were  Avilling  to  do  that  in  order  to 
get  a  part  of  the  business.  Otlierv\dse  it  Avould  not  haA^e  been  nec- 
essarA^  to  bridle  them  and  keep  them  from  it.     That  is  self-evident. 

NoAv,  something  Avas  said  a  fcAV  days  ago  here  in  an  incidental 
Avay  of  the  acquisition  of  the  LouisAdlle  and  Nashville  road  by  the 
Atlantic  Coast  Line.  It  Avas  said  that  it  Avas  not  contrary  to  the 
policy  of  any  laAv  because  they  Avere  not  in  any  sense  competitive; 
that  they  Avere  too  far  apart  and  served  different  territories.  And 
yet  there  Avas  this  A^ery  rule  that  it  was  found  necessary  to  put  in 
iiere  to  keej)  the  eastern  roads  from  trying  to  participate  in  part  of 
the  business  of  the  West,  and  that  Avas  peculiar  to  the  West,  to  carry 
it  around  that  Avay,  and  for  Avhat  purpose  ? 

All  this  Avas  for  the  purpose  of  enabling  the  parties  to  get  the 
greatest  amount  of  net  revenue  out  of  the  business.  They  must  not 
cut  one  another's  throat.  Roundabout  roads  must  not  do  such  things 
as  that,  as  it  has  a  tendency  to  reduce  rates.  They  went  to  the  extent 
of  requiring  parties  to  this  agreement  to  exact  their  full  locals 
against  connections  which  did  not  adhere  to  all  of  these  rules.  Not 
that  the  connection  be  alloAved  to  do  as  it  pleased  and  take  less  than 
a  local,  but  it  must  not  be  alloAved  to  do  it  under  these  bristling  pen- 
alties to  prevent  that  desired  movement  and  distribution  of  the  busi- 
ness and  loAvering  of  rates,  Avhich  Avould  prevent  the  obtaining  of 
the  greatest  net  revenue  to  the  parties.  Noav,  inasmuch  as  this  has 
been  discussed,  although  it  was  decided  distinctly  on  one  allegation 
Avhich  Avas  investigated  that  the  rates  Avere  unreasonably  high  and 
Avent  off  on  that,  it  has  been  discussed  here  as  a  matter  of  comparative 
rates  from  the  East  and  from  the  AVest  into  that  territorA%  and  some 
interesting  testimony  Avas  presented  in  that  case  by  letters  and  by 
commissions  of  some  of  the  railroads.  Mr.  S.  S.  Knott,  then  traffic 
manager  of  the  LouisA^Ue  and  Naslwille  Railroad,  in  a  letter  to  Mr. 
J.  J.  Grammar,  dated  April  14.  1890,  Avrote  that — 
While  the  adjustments  may  be  unfair,  as  we  think  it  is — 
He  was  then  talking  about  the  existing  adjustments — 
5'et  it  can  hardly  be  said  to  be  arbitrary  or  wholly  unreasonable — 
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And  that  his  company,  together  with  other  lines  interested  in 
western  traffic,  who  were  members  of  the  Southern  Railway  and 
Steamship  Association,  urged  a  modification  of  the  difference  between 
eastern  and  western  rates,  and  succeeded  in  having  the  matter 
brought  uudei-  the  rules  of  the  association  and  before  the  board  of 
arbitration. 

They  had  a  board  of  arbitration  to  settle  these  matters,  and  the 
question  Avas  fully  presented  from  both  sides  of  the  case,  and  the 
decision  of  the  board  at  the  time — May,  1888 — was  that  the  best  pro- 
tection of  all  interests  did  not  Avarrant  the  change  in  the  adjustment 
of  rates,  which  they,  in  common  with  the  other  western  lines,  had  re- 
quested— that  is.  changing  the  adjustment  from  the  Ohio  River  points 
and  points  north,  as  compared  with  the  rates  from  the  eastern  cities. 
Mr.  B.  E.  Hand,  assistant  general  freight  agent  of  the  Michigan 
Central  Railroad,  stated  thathe  had  made  repeated  efforts  with  rail-, 
roads  operating  in  southern  territory  for  a  reduction  of  rates  on 
manufactures  from  the  West  to  the  Southeast.  Mr.  J.  J.  Grammer, 
of  the  Central  Traffic  Association  committee  on  relations  with  south- 
ern roads,  in  a  letter  to  N.  J.  Eickelhardt,  of  April  2,  1890,  who  was 
at  the  head  of  this  Chicago  freight  bureau  at  that  time,  said : 

All  our  efforts  thus  far  have  been  unavailing  to  more  justly  equalize  the  rate. 
You  doubtless  understand  the  southern  road  rates  from  the  Ohio  River  are 
arbitrary,  their  rates  being  from  50  to  100  per  cent  greater  iier  mile  than  on  the 
lines  north  of  the  river  on  similar  traflic. 

In  a  letter  dated  April  8,  1890,  to  Mr.  S.  S.  Knott,  he  says : 

The  injustice  of  the  present  basis  of  rates  from  the  Ohio  River  must  of 
necessity  be  apparent. 

But  now,  these  were  railroad  men — traffic  men — men  who  have  a 
precise  knoAvledge  of  what  is  right  and  what  can  be  done  and  what 
ought  to  be  done.  These  were  their  letters.  They  were  bound  up — 
some  of  them,  not  all  of  them — but  Mr.  Knott  represented  the  Louis- 
ville and  Nashville  Railroad,  and  they  were  bound  by  this  agree- 
ment, and  when  they  wanted  to  rearrange  this  adjustment  they  had 
to  bring  it  to  the  arbitration  board  made  by  that  agreement,  and  then 
they  had  to  abide  by  what  it  did. 

Senator  Kean.  That  man  Eickelhardt  was  not  a  traffic  manager, 
was  he  ? 

Mr.  Clements.  He  was  the  traffic  manager  of  the  freight  bureau. 
And  then  he  represented  the  shipping  interests.  That  was  what  they 
called  them  at  the  time.  He  was  at  the  head  of  what  they  called 
"  the  freight  bureau  of  Chicago,"  which  was  a  body  representing 
the  shippers — the  same  board  of  shippers  that  made  this  complaint. 
I  think  this  agreement  by  its  terms  fully  answers  all  that  has  been 
said  here  about  there  being  no  adjustment  of  rates  there  on  any  basis 
of  free  competition  or  on  any  basis  which  did  not  undertake  to  dis- 
tribute that  traffic.  The  way  it  Avas  done  was  Avith  the  rates  on  the 
classes.  The  classes  1,  2,  3,  4,  5,  and  6  of  the  official  classification 
territory,  Avhich  applied  from  the  eastern  territory  to  the  South, 
were  made  comparatively  low  Avith  respect  to  the  same  classes  from 
Cincinnati  and  Chicago  to  the  same  southeastern  territory.  They 
did  not  say  anything  about  manufactured  goods,  the  rates  being 
adjusted  with  reference  to  manufactured  goods  in  one  part  of  the 
territory,  but  the  class  tariffs  Avere  made  loAver  relatively  from  the 
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East  than  from  the  West,  and  it  haj)pened  that  these  high-class 
goods  imported  and  manufactured  in  this  country  fall  into  the 
classes.  Now,  a  good  deal  has  been  said  here  and  we  have  been 
drawn  into  a  discussion  of  some  actual  cases  he  then  handled.  One 
was  a  recent  case,  namely,  the  Lumber  Case. 

Senator  Dolliver.  Did  3^ou  intend  to  return  to  this  Maximum 
Rate  Case  any  further? 

Mr.  Cleinients.  Perhaps  not,  unless  there  is  some  question  about  it. 

Senator  Dolliver.  If  the  chairman  will  permit  me,  I  would  like  to 
ask  you  a  few  questions  about  that,  referring  to  Mr.  Hines's  testimony. 

Mr.  Clements.  Yes;    I  will  be  glad  to  answer. 

Senator  Dolliver.  The  impression  which  Mr.  Hines  sought  to 
make,  I  think,  was  that  the  order  in  that  case  was  so  comprehensive 
as  to  practically  fix  innumerable  rates,  and  in  its  practical  operation 
to  disturb  about  as  many  commercial  conditions  north  of  the  Ohio 
River  and  south  as  it  settled.  For  instance,  I  recollect  that  he  sug- 
gested that  Chicago  and  Cincinnati  went  in  together  in  a  fight  against 
New  York,  and  that  by  the  order  of  the  Commission  Cincinnati 
won  out  as  against  New  York,  but  lost  vastly  by  the  order  of  the 
Commission  on  account  of  changes  made  in  the  Chicago  rate, 
although  no  testimony  had  been  taken,  and  there  was  no  controversy 
between  Cincinnati  and  Chicago.  Also  that  tAvo  cities  in  Georgia, 
situated,  I  think,  as  Atlanta  and  Rome  are,  which  for  many  years 
have  had  a  perfectly  satisfactory  adjustment  of  rates  from  the  Ohio 
River,  found  themselves  at  the  end  of  that  controversy,  to  which  they 
were  not  a  party,  disturbed  in  their  adjustment,  Rome  getting  a 
differential  of  7  cents  against  Atlanta. 

Mr.  Cle:ments.  How  much? 

Senator  Dolliver.  I  think  he  said  7  cents  in  a  hundred ;  and  he 
gave  that  as  onh^  one  of  several  disturbances  of  fixed  commercial  re- 
lations, which,  had  the  order  ever  gone  into  effect,  would  have  cre- 
ated an  insurrection  down  in  that  section  of  the  country. 

Mr.  Clements.  I  am  glad.  Senator,  that  you  asked  me  that  ques- 
tion, because  I  had  intended  to  refer  to  that  argument,  and  for  .the 
moment  I  had  passed  away  from  it. 

Senator  Dolliver.  T  confess.  Judge  Clements,  I  was  more  inter- 
ested in  the  account  of  how  far-reaching  the  order  was  in  that  case 
and  how  far  it  justifies  the  complaint  which  has  been  lodged  here 
that  this  power  of  which  we  are  considering  the  propriety  would,  in 
fact,  be  the  power  of  general  fixing  of  the  rates.  In  other  Avords, 
that  the  complaint  could  be  so  enlarged  as  to  completely  cover  the 
whole  commercial  territory. 

Mr.  Cle:ments.  The  order  in  that  case  did  undertake  to  deal  with 
all  classes  of  rates  from  Cincinnati  and  Ohio  River  points  to  the 
basing  point  in  this  southeastern  territory,  Avhich  was  covered  by 
the  complaint,  including  Atlanta,  Rome,  Anderson,  and  several  other 
places,  and  including  Meridian,  Miss.  The  complaint  was  that  these 
rates  Avere  unreasonably  high  and  that  they  Avere  unduly  favorable 
on  the  class  goods  to  the  eastern  roads.  We  disposed  of  that  last 
question,  as  I  haA'^e  told  you,  upon  the  ide;i  that  the  western  roads 
should  not  have  their  rates  made  by  the  eastern  roads;  that  Avhile 
3''ou  could  deal  Avith  lines  that  made  up  one  sj^stem,  the  differences 
Avhich  made  discriminations  that  way,  there  Avas  no  power  in  the 
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Commission  to  say  that  because  a  road  leading  from  the  East  into 
the  Southeast  wanted  to  make  a  low  rate,  therefore  a  road  leading 
from  Chicago  into  some  point  in  the  South,  wholly  independent, 
should  make  a  rate  based  upon  that,  except  as  a  comparison  might 
afford  some  basis  for  arriving  at  what  was  a  reasonable  rate.  The 
complaint  was,  as  you  have  stated,  from  these  Ohio  River  points, 
particularly  Cincinnati,  to  southeastern  territory.  It  was  only  from 
Cincinnati,  but  of  course  it  affected  the  Ohio  River  points  and  others 
as  well. 

The  Chairman.  The  Commission's  rates  in  that  case  Avere  lower 
from  Rome  than  from  Atlanta  ? 

Mr.  Clements.  Yes,  sir.  We  made  other  adjustments  there  for 
which  it  undertook  to  give  the  reasons  in  this  report.  We  were  deal- 
ing with  these  rates  to  these  different  places.  We  dealt  with  each 
one  from  the  place  of  origin  to  the  place  of  destination,  and  the  dis- 
tance Avas  taken  into  account,  and  Rome  being  75  miles  shorter  there 
was  that  difference,  and  the  same  thing  ran  through  the  others. 
There  was  not  an  absolute  making  of  rates  on  distance,  because  the 
Commission  took  into  consideration  the  water  rates  and  the  method 
which  the  railroad  had  agreed  upon  as  the  basis  for  counting  miles 
on  water  as  compared  Avith  miles  on  land  in  their  adjustment  of  rates. 

The  Chairman.  In  the  finding  you  did  not  give  the  reasons.  Are 
they  given  there? 

Mr.  Clements.  The  Commission  set  out  all  the  facts  in  its  con- 
clusion. 

The  CiiAiR^iAN.  The  reasons  for  it? 

Mr.  Clements.  The  reasons  for  Avhat  it  did,  Avhatever  they  are. 
They  may  not  be  considered  good  by  these  gentlemen. 

The  Chairman.  Was  any  particular  reason  set  up  as  to  the  differ- 
ence betAveen  Rome  and  Atlanta  ? 

Mr.  Clements.  None  at  all,  except  the  difference  in  distance. 

Senator  Dolliver.  Were  either  of  those  cities  parties  to  the  pro- 
ceeding ? 

Mr.  Clements.  They  Avere  not. 

Senator  Dolliver.  Or  heard? 

Mr.  Clements.  They  had  Avitnesses  there  from  different  places.  I. 
do  not  remember  noAv,  but  they  Avere  not  parties  to  the  proceeding. 
The  complaint  Avas  brought  by  the  Cincinnati  Board  of  Trade  and 
brought  against  these  roads  leading  from  Cincinnati  into  that  terri- 
tory. The  roads  Avere  heard,  the  complainants  Avere  heard,  the  Avhole 
facts  Avere  ascertained  so  far  as  could  be  ascertained,  but  these  cities 
in  the  Southeasl  did  not  intervene ;  they  did  not  come  in  and  ask  to  be 
made  parties.  They  Avere  not  shut  out,  but  you  can  see  if  the  Com- 
mission undertook  Avhen  it  received  a  complaint  to  invite  all  interests 
that  might  be  affected,  directly  or  indirectl}^,  to  become  parties  to  the 
case,  Avhich  they  may  do  if  they  ask  to  do  so,  it  Avould  Aviden  this  mat- 
ter out  beyond  limit. 

The  Chairman.  Judge,  here  is  a  conijjarative  statement  showing 
the  rate  as  changed  from  Chicago  to  Knoxville  and  Cincinnati  to 
Knoxvill(!.  I  Avish  you  Avould  glance  OA^er  it  and  see  if  tliese  changes 
as  noted  there  are  correct.  Whether  it  Avould  not  have  tliat  effect  ac- 
cording to  the  decision  of  the  Commission  in  the  Maxiuuim  Rate  Case. 
That  makes  a  A^ery  material  change  or  difference? 
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Mr.  Clements.  AMiy,  yes;  it  did  make  a  material  difference.  Of 
course  I  can  not  verify  all  these  figures  in  a  moment. 

The  Cpiairman.  I  believe  you  -wrote  the  decision,  did  you  not? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  Then  you  can  readil}^  say  whether  that  is  accurate, 
that  comparison  ? 

Mr.  Clements.  I  have  looked  at  some  of  these  rates.  As  I  remem- 
ber it,  they  were  the  rates  in  that  case,  and  I  have  no  doubt  this  is  a 
correct  presentation  of  them.  I  hai^e  them  here  in  the  report  of  the 
Commission. 

The  Chairman.  If  that  is  correct,  let  it  go  in  the  record.  It  can 
come  in  here  or  elsewhere. 

Mr.  Clements.  Before  putting  it  in  as  a  part  of  my  testimony  I 
should  want  to  verify  it,  which  is  more  than  I  can  do  here  on  my 
feet  in  a  moment. 

The  Chairman.  You  can  put  it  in  subject  to  correction.  If  you 
find  it  is  correct,  you  may  say  so ;  and  if  you  find  it  is  not,  you  may 
state  in  what  particular. 

Mr.  Clements.  If  you  will  allow  me  to  jDut  in  the  whole  report,  it 
will  tell  the  whole  stor3^ 

The  Chairman.  According  to  the  change  ? 

Mr.  Clements.  Yes,  sir.  There  is  a  table  there  showing  just  what 
the  changes  would  be. 

The  Chairman.  I  would  like  to  get  that  point  settled  and  take 
only  half  a  page. 

The  followino;  is  the  table  referred  to : 


[Rates  in  cents  per  100  pounds.] 


Knoxville. .. 
Chattanooga 

Rome 

Atlanta 

Meridian  ... 
Birmingham 
Annistou  . .  _ 
Selma 


fChicago... 
(.Cincinnati 
/Chicago . . . 
(Cincinnati 
Chicago... 
tCincinnati 
!|Chicago . . . 
\Cincinnati 
/Chicago... 
\C!incinnati 
(Chicago.. - 
(Cincinnati 
/Chicago- -- 
(Cincinnati 
(Chicago.. - 
i\Cincinnati 


Senator  Newlands.  Is  the  decision  a  long  one  in  that  case  ? 

Mr.  Clements.  No,  sir ;  it  is  not  very  long — 27  pages. 

The  Chairman.  The  Judge  has  said  he  would  correct  that.  It  has 
gone  in  subject  to  correction.  The  stenographer  will  insert  it,  and  if 
the  Judge  finds  it  is  not  correct  he  will  state  it. 

Mr.  Clements.  I  will  look  over  it,  if  you  w^ant  me  to.  Now,  that 
is  used  here  as  an  argument  to  the  effect  that  under  any  law  which 
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authorizes  the  Commission  to  deal  with  these  rates  it  might  lead  to 
adjustment  of  a  great  many  rates.  That  is  true.  There  is  no  dispute 
about  that. 

The  Chairman.  How  many  ?     Just  state  right  there. 

Mr.  Cle3Ients.  I  don't  know  how  manj^  could  have  been  affected 
there. 

The  Chairman.  Hundreds? 

Mr.  Clements.  Hundreds. 

The  Chairman.  Thousands? 

Mr.  Clements.  Hundreds ;  I  do  not  know  whether  thousands  or 
not. 

The  Chairman.  A  great  many  ? 

Mr.  Cle:ments.  It  would  have  operated  to  do  that. 

Senator  Dollivek.  Xow,  Judge,  I  found  very  great  interest  in  your 
statement,  and  I  think  you  agree  with  the  Avitnesses  on  both  sides 
that  to  confer  general  rate-fixing  power  on  the  Commission  would  not 
be  desirable? 

Mr.  Cleisfents.  I  do. 

Senator  Dolliver.  And  I  have  found  a  good  deal  of  difficulty  in 
this  Maximum  Eate  Case  on  account  of  the  size  and  the  scope  of  it. 
I  want  to  read  now  what  the  Supreme  Court  said  of  the  order  in  that 
case,  and  ask  your  opinion  about  it  as  a  practical  question : 

There  is  nothing  in  the  act  re(iuiring  the  Commissi*in  to  proceed  singly  against 
each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act.  In 
this  very  ease  the  order  of  the  Commission  was  directed  against  a  score  or  more 
of  companies  and  determined  the  maximum  rates  on  half  a  dozen  classes  of 
freight  from  Cincinnati  and  Chicago,  respectively,  to  several  named  southern 
points  and  territory  contiguous  thereto.  So  that  if  the  power  exists,  as  is 
claimed,  there  would  he  no  escape  from  the  conclusion  that  it  would  be  in  the 
discretion  of  the  Commission  of  its  own  motion  to  suggest  that  the  interstate 
rates  on  all  the  roads  in  the  country  were  unjust  and  unreasonable  and  notify 
the  several  roads  of  such  opinion,  direct  a  hearing,  and  upon  such  hearing  make 
one  general  order  reaching  every  road  and  covering  every  rate. 

Now.  in  your  opinion,  how  far  is  that  suggestion  of  the  Supreme 
Court's  decision  aj^plicable  in  a  practical  sense? 

Mr.  Clements.  AVeil.  I  think  that  is  rather  overstating  the  business. 

Senator  Dolliver.  How  far? 

Mr.  Cle.aients.  I  understand  it  is  proposed  in  this  legislation  to 
deal  with  a  complaint. 

Senator  Dolliver.  How  is  that? 

Mr.  Cle^[ents.  That  the  Commission  shall  pass  upon  a  rate  that 
is  comphiined  of,  and  besides  that,  undertaking  to  deal  with  every 
rate  in  the  whole  country  and  between  every  station  in  the  country 
Avould  require  proceedings  wliich  would  be  too  long  for  practical  pur- 
poses.   2\ow,  let  me  answer  that  in  another  way. 

On  January  1,  1900.  the  roads  doing  business  in  the  official  classi- 
fication territory,  about  GO  or  65  of  them,  had  Mr.  Gill  as  the  chairman 
of  what  is  called  the  official  classification  committee.  About  13  or  14 
members  Avere  on  that  conmiittee,  from  each  one  of  the  principal 
roads  in  that  territory,  the  Ncav  York  Central,  the  Pennsylvania,  and 
so  on — not  eveiw  little  road  has,  but  the  principal  roads  each  have  one 
on  that  committee.  Now,  65  roads  in  that  territory  filed  with  the 
Interstate  Commerce  Commission  a  statement  that  their  rates  and 
charges  on  freight  would  be  governed  by  the  official  classification, 
and  whenever  any  publication  is  made  by  the  official  classification 
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committee,  it  is  a  publication  of  their  classification.  It  applies  to 
them.  They  have  adopted  it  before,  and  they  have  filed  a  notice  to 
that  effect,  that  that  is  their  classification  and  they  are  to  be  governed 
by  it.  That  applies,  as  I  say,  to  some  65  roads  in  all  that  great  terri- 
tory east  of  Chicago.  Along  in  the  latter  days  of  1899  that  committee 
got  together  and  worked  among  themselves  on  classification  rates 
and  they  issued  a  document  called  '"  Classification  No.  20."  It  was 
their  custom  to  issue  one  every  year,  the  first  of  the  year. 

The  Chairman.  Eight  there.  In  the  last  report  the  Commission 
stated  it  would  be  noted  that  the  number  of  cases  by  no  means  meas- 
ures the  rate,  since  a  single  case  can  be  brought  by  a  municipal  organi- 
zation or  by  shippers  in  an  important  locality',  reaching  numerous 
sections  and  distant  points;  and  it  shows  how  comprehensive  these 
changes  would  be. 

Senator  Kean.  In  other  words,  with  one  rate  you  could  fix  all 
rates? 

Mr.  Clements.  Fix  a  good  many.     Now,  let  me  proceed. 

There  were  65  roads  in  that  great  territory,  all  operating  under  the 
official  classification  promulgated  by  the  committee  of  15.  And,  by 
the  way,  the  word  "  official  "  does  not  signify  anything  there.  It  is 
just  the  name  they  took  to  describe  their  committee  in  that  territory. 
As  I  said,  it  is  their  practice,  and  has  been  for  years,  to  file  with  the 
Commission  public  notice  that  the  classification  issued  from  time  to 
time  by  this  conmiittee  is  the  classification  of  each  one  of  these  roads, 
and  it  is  in  form  and  done  formally.  There  are  other  roads  in  that 
territory  without  a  notice  of  that  sort  filed  beforehand  who  do  adopt 
the  same  classification. 

Now,  in  the  latter  days  of  1899  this  committee  got  together  and 
formulated  Avhat  they  called  "  Classification  No.  20,''  which  was  to 
take  eft'ect  January  1,  1900,  from  that  territory,  making  a  new  classifi- 
cation for  the  following  year.  They  worked  over  it  for  days,  and  I 
do  not  know  how  long  amongst  themselves,  and  when  they  published 
it  it  contained  in  it  between  600  and  700  changes  in  rates,  which  would 
not  be  changing  the  rate  from  25  cents  to  30  or  40  cents  by  name,  but 
by  taking  one  or  a  dozen  articles  out  of  classification  No.  6  and  put- 
ting it  into  class  No.  5,  and  out  of  No.  5  into  class  No.  4,  because  the 
rates  applied  according  to  the  number  of  classification.  There  was  a 
flood  of  complaints  by  telegraph  and  by  letter  that  came  to  the  Com- 
mission as  soon  as  this  letter  was  given  out.  Inasmuch  as  it  involved 
an  increase  in  many  rates,  it  was  required  under  the  law  to  be  filed 
ten  days  before  it  was  to  take  effect,  so  that  by  the  20th  of  January 
the  public  was  advised  of  what  was  to  be  done. 

The  Commission  was,  I  say,  overwhelmed  by  comj^laints,  by  letter, 
by  telegram,  and  by  individuals  who  came  to  the  Commission's  office 
to  talk  about  it  and  protest  against  it  and  ask  that  something  be 
done  to  prevent  its  going  into  effect.  It  took  sugar  out  of  one  class 
and  put  it  into  a  higher  one,  thereby  increasing  the  rate  on  sugar  in 
all  that  territory  and  between  all  the  stations  in  that  territory.  It 
took  soap  in  carloads  and  less  than  carloads — and  what  moves  more 
freely  than  soap  and  sugar — to  ever}^  station  in  America.  And  when 
you  put  a  little  infinitesimal  increase  in  freight  on  all  that  is  carried 
in  carloads  or  less  than  carloads,  over  a  great  extent  of  territory  like 
that,  it  means  a  great  amount  of  revenue.     The  same  was  true,  I  say, 
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with  between  600  and  800  Jirticles.  These  things  were  lifted  up  from 
one  class  to  another  by  that  committee  and  promulgated  to  take  effect 
Avithin  ten  days.  The  Commission  had  no  i^ower  to  suspend  the 
operation  of  it.  Its  duty  under  the  law  was  to  file  it.  It  was  manda- 
tory. They  presented  it  and  we  filed  it.  That  was  all  we  could  do. 
These  people  came  down,  they  telegraphed  us  and  wrote  us,  and  we 
notified  the  railroads,  Mr.  Gill  and  some  of  his  committee,  to  come 
down  and  give  their  reasons  for  it  and  have  a  public  liearing. 

There  was  of  course  no  possible  time  in  Avhich  the  Commission 
could  hear  and  write  up  the  facts  and  take  any  step  which  would 
prevent  the  rates  going  into  effect.  But  they  wanted  a  hearing. 
We  asked  the  roads  to  come  down,  through  ^Ir.  Gill,  and  Mr.  Gilford, 
of  the  New  York  Central,  a  very  intelligent  and  experienced  traffic 
man,  and  many  others  came.  And  they  said,  '"■  Yes.  we  have  changed 
this  classification.  We  have  done  it  in  order  to  raise  more  revenue. 
We  have  increased  expenses  to  meet  them.  We  have  to  pay  more  for 
labor,  more  for  rails,  more  for  bolts,  more  for  bridges,  and  for  mate- 
rial to  build  and  run  railroads;  we  need  more  money."  They  were 
asked  if  they  were  not  getting  more  on  account  of  the  increase  of 
volume  of  traffic,  and  they  said,  "  Yes;  but  we  can  not  rely  on  that 
alone.  We  think  we  are  entitled  under  all  the  circumstances  with 
this  prosperity  and  flood  of  business  to  get  more  in  order  to  meet 
our  expenses."  They  were  frank  and  candid,  and  there  was  no  con- 
cealment, and  then  it  was  brought  out  the}'  did  it  in  conference,  and 
when  the  conmiittee  of  15  formulated  this  new  classification  a  copy 
of  it  was  sent  to  each  one  of  these  65  roads  which  operated  and 
worked  under  it,  and  they  did  not  promulgate  it  until  they  received 
the  assent  of  each  one  of  them  substantially  to  let  it  be  published 
and  go  into  effect.  It  was  alleged  by  these  sliippers  that  that  was  a 
conspirac}^,  that  it  was  an  agreement,  that  it  was  a  combination,  and 
that  it  was  not  done  by  each  road  independently.  They  could  not 
put  it  in  until  each  one  agreed  to  it,  and  therefore  the  action  of  each 
one  depended  on  the  action  of  each  other;  that  one  coidd  not  main- 
tain it  and  others  disregard  it.  They  admitted  that,  and  the  shippers 
asked  to  have  the  testimony  sent  to  the  Attorney-General,  and  on 
their  request  we  sent  it  to  him  for  an  expression  of  opinion  as  to 
whether  or  not  it  violated  the  antitrust  law;  not  that  the  Commission 
was  undertaking  to  assume  jurisdiction  to  enforce  that,  but  it  com- 
plied with  the  request  of  this  great  body  of  shippers  who  wanted  us 
to  present  the  matter  and  ask  the  opinion  of  the  Attorney-General 
about  it. 

Senator  Kea^'.  AVhat  did  the  Attornej^-General  decide? 

Mr.  Clemexts.  Attorney-General  Griggs  decided  that  it  did  not 
show  any  violation  of  the  antitrust  law.  Classification  No.  20  went 
into  effect  the  1st  day  of  January. 

Senator  Xewlands.  In  what  year? 

Mr.  Clements.  1900;  there  was  no  way  to  stop  it.  It  was  done  by 
all  these  roads  together.  It  was  done  in  one  paper  to  which  they 
had  all  agreed,  and  it  went  in  effect  in  the  twinkling  of  an  eye,  so  far 
as  the  public  was  concerned.  The  public  had  not  been  consulted 
about  it  in  any  form  or  way,  though  a  shipi)er  here  or  there  might 
have  been. 
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Senator  Neavi.andst.  Do  you  knovr  how  much  increase  in  revenue  it 
niacie? 

Mr.  Clements.  I  do  not  know. 

Senator  Keak.  How  much  did  the  price  of  soap  advance  to  the  con- 
sumer ? 

Mr.  Cle^ients.  I  do  not  remember,  but  it  went  from  tlie  class  6  to 
class  5. 

Senator  Kean.  What  did  the  consumer  have  to  pay? 

Mr.  Clements.  I  do  not  know. 

Senator  Kean.  He  did  not  pay  any  more,  did  he? 

Mr.  Cle?-!t:nts.  T  have  vg  doubt  he  did;  I  have  no  doubt  of  it; 
but  I  could  not  v/ork  it  out  for  you.  Is  it  possible  that  you  can 
increase  the  pi"ice  of  these  things  and  it  never  affects  the  man  who 
consumes  them?  1  thinli  the  consumer  is  "a  man  who  does  pay  for 
most  of  these  things.  If  the  consumer  never  pays  this,  I  do  not  see 
any  reason  why  the  rof.ds  should  not  take  about  what  the}^  please. 
Nobody  pays  for  it  ?  I  liave  never  seen  any  way  in  which  you  could 
give  one  man  money  without  taking  it  from  another,  unless  you  could 
make  it — maiuifacture  it. 

Senator  Xewi>ands.  To  what  did  the  rate  apply? 

Mr.  Clements.  The  rate  applied  to  class  5  and  class  G,  but  the 
increase  was  from  the  rate  which  applied  to  class  6  to  the  rate  apply- 
ing to  class  5. 

Senator  Newlands.  The  transfer  is  onlv  made  from  class  G  to  class 
5?     Is  that  the  case? 

Mr.  Cle^ients.  When  you  take  an  article  out  of  the  sixth  class  and 
put  it  in  the  fifth  class,  you  have  raised  the  rate.  It  went  over  this 
whole  thing,  between  GOO  and  800  articles.  Hay  was  one,  soap  was 
another,  sugar  was  another.  Now,  if  it  can  be  assumed  that  it  did 
not  hurt  the  producer  and  did  not  hurt  the  consumer,  then  there  is 
no  harm  done ;  but  how  j^ou  can  work  that  out,  I  do  not  know.  Now, 
there  Avas  a  case  where  the  railroad  disturbed  the  whole  situation. 
That  fixed  these  rates  on  between  600  and  800  articles  in  the  whole 
territory,  and  that  did  not  only  affect  the  rate  in  that  territor3\  but 
it  affected  the  rate  from  that  territory  into  any  other  territory  on  all 
these  articles. 

Senator  Newlands.  Do  you  know  how  many  additional  tariffs 
were  filed  as  a  result  of  those  changes? 

Mr.  Clements.  I  could  not  tell  jon  that.  A  great  many  were 
filed  within  three  months.  The  committee  took  every  paper  up  and 
revised  it  and  reduced  a  Avhole  lot  of  these  increases.  It  is  fair  to  say 
that.  They  found  it  created  too  inuch  trouble  or  did  not  work  well, 
or  was  going  to  cut  off  some  of  the  business,  or  for  some  reason  or 
other,  and  in  three  months  after  that  they  revised  it  themselves. 
They  did  not  have  the  exclusive  knowledge  to  enable  them  to  do  a 
perfect  work,  and  so  they  went  about  it  again,  and  every  time  they 
did  it  they  disturbed  the  situation.  They  disturbed  another  rate; 
they  disturbed  the  rates  all  over  the  country,  if  changing  rates  is  a 
disturbance.  But  it  did  not  stop  the  rounds  of  the  earth ;  it  did  not 
stop  commerce ;  it  did  not  plunge  everything  into  chaos  and  ruin.  It 
disturbed  a  great  many  shippers,  and  there  was  a  loud  protest.  You 
will  see  it  in  this  document  here.  These  protests  are  set  out  there. 
There  were  a  few  lawsuits  that  came  from  it.     They  complained  of  the 
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rate  on  soap.  The  hay  people,  an  association  of  strong  men,  got  to- 
gether, and  they  compLained  of  the  rate  on  hay.  We  decided  in  that 
case  it  was  an  unjustifiable  increase.   • 

Senator  Dolliver.  If  the  Elkins  law  had  been  operative  at  that 
time,  is  it  your  opinion  that  the  Commission  could  have  made  these 
railroads  a  party  to  the  proceedings  and  securetl  an  injunction  against 
the  change  in  the  classification  of  those  goods? 

Mr.  Cle:\ients.  Well,  I  should  doubt  it.  The  Supreme  Court  lias 
decided  the  Commission  cordd  not  make  a  rate  for  the  future.  The 
Commission  never  attempted  to  make  one  for  the  future,  but  it  did 
attempt  to  condemn  the  excessive  part  of  a  rate  the  whole  of  which 
was  found  to  be  unreasonable.  The  Supreme  Court  said  that  doing 
that  operated  to  fix  a  rate  for  the  future.  The  Commission  did  not 
undertake  to  promulgate  a  rate;  it  attempted  to  stop  an  excessive  part 
of  the  rate  which  the  roads  had  already  made.  It  could  not  be  done 
because  it  was  a  legislative  rating  and  had  not  been  conferred  on  a 
commission.  Can  a  court  do  a  legislative  act  ?  If  a  court  undertakes 
to  enjoin  any  more  than  85  cents  out  of  a  hundred-cent  rate,  will  not 
that  body  fix  a  rate  for  the  future  for  the  road  to  observe?  Will  not 
that  be  an  act  of  the  court?  Can  the  court  by  injunction  judicially 
make  a  rate  for  the  future  for  a  railroad  when  that  is  said  to  be  a 
legislative  act?  That  was  what  the  Commission  undertook  to  say; 
to  simply  enjoin  the  application  of  the  excessive  part  of  a  rate,  not  to 
fix  a  rate  for  the  future,  for  the  roads  might  make  anything  else 
under  that  they  pleased. 

Senator  Newlands.  That  case,  it  seems  to  me,  was  an  action  of 
mandamus.  Do  you  think  it  would  have  made  any  difference  if  it 
had  been  a  suit  for  injunction? 

Mr.  Clements.  In  which  case  ? 

Senator  Newlands.  The  maximum-rate  case  to  which  you  refer. 

Mr.  Clements.  No;  that  was  an  injunction  that  we  were  asking 
for. 

Senator  Newlands.  As  I  understand  it,  and  I  was  just  looking 
over  the  decision,  it  was  a  proceeding  for  mandamus,  the  carriers  to 
observe  a  rule  that  you  had  made. 

Mr.  Clements.  I  guess  we  undertook  to  use  the  language  in  the 
sixteenth  section,  '"  Injunction  or  mandatory  order  or  other  process," 
whatever  it  was. 

Senator  Newlands.  Is  there  not  this  distinction :  You  assumed  you 
had  the  right  to  fix  the  maximum  rate? 

Mr.  Clements.  We  assumed  we  had  the  right  to  say  how  much  of 
an  unreasonable  rate  was  unreasonable. 

Senator  Neavlands.  And  ordered  a  discontinuance? 

Mr.  Cle^ments.  A  discontinuance  of  the  unreasonable  part  of  it. 

Senator  Newlands.  You  assumed  that  it  was  their  duty  to  obey 
that  order,  and  hence  you  brought  a  proceeding  in  numdannis  com- 
pelling them  to  discharge  their  duty  under  the  law.  Is  there  not 
some  distinction  between  that  and  bringing  up  a  proceeding  to  ob- 
tain an  injunction  preventing  them  from  collecting  a  rate  which  you 
have  condemned  as  extortionate? 

Mr.  Clements.  I  think,  Senator,  if  yon  will  look  at  that  case  you 
will  see  what  we  asked  was  an  injunction  against  the  enfoi'cement 
of  anv  other  rate  in  excess  of  that  which  Ave  had  said  was  the  limit  of 
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the  reasonable  rate.     But,  whatever  the  process  may  be,  the  court 
has  said  that  was  in  effect  fixing  the  maximum  rate  for  the  future. 

Senator  Newlands.  That  is  true;  but  it  seems  to  me  in  mandamus 
3'ou  had  a  right  to  rely  upon  your  power  to  condemn  the  excess  over 
a  reasonable  rate  as  extortion.  Now,  then,  mandamuses  only  lie  to 
comj^el  them  to  decide  their  duty  under  the  law,  and,  as  I  understand 
it,  the  writ  of  inj miction  v/ould  apply  entirely  regardless  of  the 
question  as  to  whether  you  had  a  power  to  fix  rates  or  not. 

Mr.  Cle:^[ents.  I  think  ^-ou  will  find  that  what  we  were  trying  to 
do  there  was  to  enjoin  them.  That  was  what  we  were  asking  for. 
That  was  drawn  by  the  lawyers.  I  have  no  doubt  you  will  find 
what  was  asked  for  there  was  an  injunction. 

Senator  Dollivek.  I  had  an  idea  that  this  change  in  the  classifica- 
tion created  a  change  in  the  rate.  If  the  Elkins  law  had  been  at  that 
time  enforced,  could  not  the  Commission  have  gone  into  the  circuit 
court  and  asserted  that  that  change  in  the  classification  created  in 
these  cases  an  unreasonable  rate,  and  asked  the  court  to  enjoin? 

Mr.  Cle^^ients.  I  do  not  know  any  provision  in  the  Elkins  Act 
which  authorizes  that,  Senator. 

Senator  Dolliver.  An  unreasonable  rate  is  a  violation  of  the  law, 
and  section  3  of  the  Elkins  law  seems  to  provide  that  that  process 
may  be  made  applicable  to  any  violation  of  the  interstate-commerce 
law. 

Mr.  Clements.  I  think  if  you  will  examine  that  carefully  you  will 
see  it  refers  to  discriminations. 

.  Senator  Dollivek.  I  think  it  does,  but  also  to  any  other  unlawful 
act. 

Mr.  Clements.  Any  discrimination  forbidden  by  law.  I  think 
you  will  find  it  is  limited  by  that.  Suppose,  now,  that  the  Commis- 
sion had  filed  a  bill  and  sent  this  testimony'  to  the  Attorney-General. 
Suppose  the}''  had  filed  a  bill  at  that  time. 

Senator  Kean.  Is  not  any  unjust  change  in  classification  and  dis- 
crimination forbidden  by  law? 

INIr.  Clements.  The  laAv  requires  the  carriers  to  file  their  classifica- 
tions— -make  them  and  file  them  with  their  rates — and  the  Commission 
is  not  permitted  to  participate  in  making  them  for  them. 

Senator  Kean.  It  is  an  unjust  discrimination  and  can  be  enjoined? 

Mr.  Cle:ments.  Well,  a  great  many  of  these  rates  doubtless  would 
not  have  been  challenged  as  an  unjust  discrimination.  They  were 
challenged  as  being  excessive.  We  did  find  in  the  Hay  Case  there  was 
an  element  of  discrimination,  but  that  it  was  unreasonable  also,  and 
there  were  doubtless  some  discriminations. 

But,  now,  think  of  the  situation.  There  is  a  paper  filed  on  the  20th, 
terms  of  Avhich  are  to  go  into  effect  on  the  1st  of  the  following  month. 

Senator  Xewlands.  Mr.  Clements,  before  we  get  to  that,  I  will  read 
a  quotation  from  this  Maximum  Rate  Case. 

Mr.  Clements.  Let  me  ask  you  this  question:  With  what  intelli- 
gent degree  of  information  could  the  Commission  go  into  a  court 
in  those  two  days  and  classif}^  all  of  those  changes,  six  or  eight  hun- 
dred, and  even  lay  a  prima  facie  foundation  for  an  intelligent  allega- 
tion in  regard  to  each  one  of  them?  Some  of  them  may  have  been 
reasonable  and  some  unreasonable,  some  discriminatory  and  some  not. 
It  is  a  wholly  unworkable  proposition  to  act  in  time  to  prevent  the 
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application  of  a  change  like  that.  Then,  suppose  we  had  gone  on 
taking  it  np  rate  by  rate,  as  has  been  suggested  here,  on  one  line  after 
another.  Xone  of  us  here  would  have  lived  long  enough  to  be  able 
to  get  through  with  this  line  of  hundreds  of  articles — six  or  seven 
hundred  at  one  time.  They  were  increased  generally  for  one  reason, 
and  that  was  to  get  more  revenue.  Tbey  frankly  said  they  picked 
out  the  articles  that  would  bear  it  best.  They  were  after  more 
money,  and  they  looked  around  and  saw  what  would  stand  it  best. 
There  was  no  concealment  of  the  purpose  or  method. 

Senator  Cullom.  The  railroads  fix  their  own  classification,  and 
there  is  no  law  to  prohibit  them? 

Mr.  Cleiments.  No,  sir. 

Senator  Cullom.  And  the  question  is  whether,  if  they  put  in  force 
the  actual  freight  under  them,  they  are  extortionate  or  not,  and 
unreasonable? 

Mr.  Clements.  Yes,  sir. 

Senator  Newlanos.  As  to  the  remedy.  Judge  Clements,  I  find  this 
m  the  opinion  of  the  court,  page  5 : 

We  perceive  in  this  case  that  the  Interstate  Commerce  Commission  assumed 
the  right  to  prescribe  rates  wliich  would  control  in  the  future,  and  their  appli- 
cation to  the  court  was  for  a  mandamus  to  compel  the  companies  to  comply 
with  their  decision ;  that  is  to  say,  by  their  determination  as  to  the  maximum 
rates  to  be  determined  in  the  future. 

I  understand  that  some  of  the  representatives  of  the  railroads  who 
have  appeared  before  us  contend  that  injunction  would  be  available 
in  order  to  prevent  the  imposition  of  a  rate  a  part  of  which  was  ex- 
cessive, and  that  the  injunction  would  lie  against  the  excess.  As  I 
understand  it.  this  case  was  brought  bv  the  Attorney-General,  was  it 
not? 

Mr.  Cle:^ients.  Xo;  it  was  brought  by  us. 

Senator  Newlands.  You  made  up  the  case  and  sent  it  to  the  Attor- 
ney-General? 

Mr.  Clements.  Of  course,  it  was  proceeded  with  under  the  direc- 
tion of  the  Attorney-General,  as  are  all  of  these  cases. 

Senator  ^TE^^•LANDS.  The  pleadings  were  prejjared  there? 

!Mr.  Clements.  No:  I  guess  that  was  prepared  in  the  Interstate 
Commerce  Commission's  office,  and  by  the  United  States  attorn  e}'. 

Senator  Newlands.  Now,  I  am  not  sure  whether  there  is  anything 
in  the  point  or  not,  but  I  would  like  your  opinion  as  to  that.  As  I 
understand,  the  contention  is  that  inj miction  would  lie  regardless  ef 
the  question  as  to  whether  the  Interstate  Commerce  Commission  has 
got  any  power  at  all  as  to  rates,  or  regardless  of  the  question  as  to 
whether  it  has  the  right  to  make  any  order  compelling  the  railroad  to 
desist. 

Senator  Clapi*.  If  you  will  pardon  me.  Senator,  I  think  you  mis- 
take their  position.  Their  position  is  that  the  law  might  be  framed 
under  which  that  could  be  done.  Under  existing  law  the  injunction 
could  only  lie  where  the  complaint  is  based  upon  discrimination.  I 
do  not  think  any  of  their  lawyers  would  claim  under  the  existing  law 
that  a  judgment  ^vould  lie  against  existing  rate  on  the  ground  that 
the  rate  per  se  was  unreasonable. 

Mr.  Clements.  If  it  did,  under  that  decision,  it  seems  to  me  that 
the  court  could  not  fix  a  rate  for  the  future. 
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Senator  Newlands.  I  understood  it  was  contended  an  injunction 
would  lie  to  restrain  an  extortionate  rate. 

Mr.  Clements.  I  do  not  know  any  authority  under  which  it  would 
lie.  Certainly  the  methods  by  which  these  cases  are  laid  out  in  the 
law.  it  says  how  the  Commission  shall  proceed,  how  it  shall  report, 
how  it  shall  inv^estigate,  what  it  shall  do,  how  it  shall  file  its  pro- 
ceedings to  enforce  its  orders.     It  is  statutory. 

Senator  Newlands.  Now,  take  the  case  of  a  shipper  who  com- 
plains of  an  extortionate  rate.  He  can,  after  pa^dng  that  rate,  bring 
an  action  for  damages  for  the  extortion,  and  he  can  recover.  Now, 
supj)Ose  he  brings  eight  or  ten  such  suits,  one  after  the  other,  and  re- 
covers, are  they  to  continue  to  collect  this  extortionate  rate?  Would 
he  not  have  a  right  to  go  into  equity  upon  the  ground  of  preventing 
a  multiplicity  of  suits,  and  enjoin  the  railroad  in  the  collection  of 
that  extortionate  rate?  Would  not  that  be  outside  of  the  inter- 
state-commerce act  ? 

Mr.  Clements.  I  could  not  say  whether  he  could  or  not.  I  would 
say  that  that  was  a  wholly  inadequate  remedy  for  the  wrongs  that 
are  suifered  by  reason  of  unjust  rates,  Mr.  Bond  referred  to  that 
process  in  his  discussion  of  this  matter.  He  said  you  could  put  it 
before  a  jury.  A  jury  here  to-day  would  find  one  rate  reasonable, 
and  one  over  yonder  would  find  another,  and  you  could  have  no 
uniformity  of  rates.  The  law  requires  the  carriers  to  enforce  and 
collect  their  published  rate  so  long  as  they  are  published,  but  it  is  a 
crime  to  collect  any  other  rate  or  to  pay  back  any  part  of  it.  The 
law  has  fixed  the  published  rate  which  they  file  as  the  standard,  so 
long  as  it  is  not  condemned,  and  it  is  enjoined  upon  them  to  adhere 
to  this  rate,  and  they  are  punishable  for  deviating  from  it  either 
more  or  less.     Now,  there  must  be  some  way  in  which  to  correct  that. 

But  I  do  not  desire  to  go  away  from  the  question  that  Senator 
DoUiver  suggested.  I  realize  the  objection  to  it  and  the  difficulties 
about  it.  On  the  other  hand,  it  is  an  old  principle  of  law  that  will 
be  found  in  the  books  in  every  State  perhaps,  that  wherever  there  is 
wrong  there  must  be  a  remedy,  and  the  theory  is  that  the  remedy 
must  be  coextensive  with  the  wrojig.  For  every  injury  there  must 
be  a  redress,  or  the  theory  of  it,  at  least,  and  tli^  one  must  be  as 
broad  as  the  other.  Now,  if  the  carriers  can  in  one  paper,  60  or  70 
of  them,  promulgate  rates — fix  rates  all  OA''er  this  country  in  ten 
days — if  there  be  any  supervision  of  it,  there  must  be  a  supervision 
that  is  as  broad  as  unj  injury  complained  of. 

Senator  Kean.  How  can  the  Interstate  Commerce  Commission 
do  that?  If  they  can  not  in  ten  days  revise  the  rate  on  six  or  eight 
hundred  articles,  how  can  they  take  the  whole  country  under  their 
eye  ? 

Mr.  Clements.  How  can  the  railroad  take  the  whole  country  and 
in  one  paper  upset  the  rates  all  over  the  country?  Is  it  to  be  as- 
sumed that  what  ihej  do  creates  no  wrong,  and  that  because  it  is 
big  we  must  run  away  from  it?  I  understand  that  the  Ajnerican 
people,  by  their  histor}^,  show  that  they  are  capable  of  dealing 
with  all  questions  and  conditions  as  they  arise. 

Senator  Dolliver.  If  it  were  possible  to  frame  the  law  so  that  the 
Commission  independent  of  the  Department  of  Justice  in  such  a  case 
as  you  have  described  could  immediately  apply  to  a  court  of  equitj'' 
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for  a  temporary  injunction  on  the  ground  that  the  new  classification 
created  an  unreasonable  schedule  of  rates,  would  not  that  be  a  swift 
and  eii'ectivc  remedy  ? 

Mr.  Clements.  I  think  it  would.  1  rliink  it  v;ou.ld  be  a  very 
wholesome  thing. 

Senator  Dollivek.  Very  nmch  better  than  the  long  investigation 
of  a  year  or  two  by  the  Commissicm  while  the  rate  is  still  in  force? 

Mr.  Cle3ients.  I  think  it  would  be  a  ^ery  wholesome  thing  that 
in  a  case  like  that  the  Commission,  or  somebody  else  representing 
the  public,  could  go  to  a  court  and  have  that  paper  suspended  and 
have  it  held  up  until  there  can  be  some  investigation  of  it,  and  before 
it  goes  into  effect. 

Senator  Dolltaer.  Especially  if  the  complaint  in  equity  might 
prove  the  fact  that  there  was  an  unlawfid  combination  of  carriers  to 
produce  this  result  ? 

]\rr.  Clements.  It  might  be  that  there  was  good  ground,  and  the 
Commission  has  not  disputed  that  there  Avas  good  ground,  for  an 
increase  of  some  rate,  that  more  money  was  needed,  and  that  it  was 
not  assumed — and  I  am  not  pretending  now  to  assume — ^that  all  of 
this  business  was  Avrong.  But  this  was  done  in  one  paper,  and  at  one 
time,  and  nobod}^  could  help  it.  In  two  or  three  months  they  were 
revising  it  themselves,  and  cut  out  some  of  these  increases.  There 
has  been  a  good  deal  of  this  increase  effected  by  j^utting  the  goods  at 
a  class  rate  that  for  some  time  back  had  been  going  at  a  commodity 
rate,  that  rate  being  much  lower  than  the  class  rate.  But  the}^  re- 
vised their  work,  still  leaving  in  a  great  man}^  of  these  increases. 

I  want  to  call  your  attention  to  another  fact.  It  has  been  stated 
that  since  this  increase  is  made  in  different  sections  of  the  country, 
this  among  others,  that  there  has  been  a  process  of  reduction.  Now, 
we  must  not  be  misled  hj  that  too  much,  because  many  of  these 
reductions  that  are  spoken  of  are  high  yet,  occurring  since  that  time, 
in  southern  and  in  western  territory,  and  in  eastern  territory — reduc- 
tions from  the  increases  that  were  then  made,  not  reductions  back  to 
the  old  rates.  So  that  it  is  not  fair  to  give  credit  for  everything  that 
is  called  a  reduction  since  that  time,  which  in  the  end  was  nothing 
but  a  modification  of  the  increase  that  had  been  made,  for  many  of 
these  have  not  even  been  reduced  in  that  way. 

Now,  here  is  another  illustration.  On  March  15,  1903,  there  was  an 
advance  in  class  and  connnodity  rates  from  all  the  territories  to  Texas 
points,  an  advance  from  the  ^Missouri  River  and  all  territory  east 
thereof,  being  an  average  of  T.G  per  cent.  Now,  there  Avas  a  blanket 
advance,  an  advance  on  all  the  roads  on  all  the  class  articles  and  sub- 
stantially on  all  the  commodities  from  ever}'  point  in  the  Missouri 
Eiver  territory  and  east  thereof  into  Texas.  That  Avas  a  very  SAveep- 
ing  advance.  If  the  Interstate  Commerce  Commission  had  ever  made 
an  order  that  amounted  to  one-fourth  of  them,  it  Avould  have  been 
berated  here  as  a  rate-making  and  promulgating  act,  and  it  Avould  be 
said  it  had  undertaken  to  lay  hold  of  the  business  of  the  country  and 
held  up  all  these  industries  and  laid  its  heaA^y  hand  upon  these  mat- 
ters. But  Avhere  doe's  the  man  Avho  is  said  to  have  the  right  to  a 
reasonable  rate  there  as  a  shipper  or  consumer  lun-e  a  hearing?  Noav, 
if  he  has  any  right  involvetl  in  it,  there  must  be  some  place  in  the 
Government,  Avhich  proposes  to  give  equal  justice  to  all  people,  Avhere 
he  can  be  heard  and  say  something  about  it.     Noav,  you  say  he  can  be 
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heard.  He  can  be  heard  before  the  Interstate  Commerce  Commission 
now.  He  can  file  a  complaint,  and  grumble  about  it,  and  so  he  is 
heard.  When  I  refer  to  a  hearing,  I  mean  by  that  a  hearing  where 
a  wrong  can  be  stated  where  there  is  one,  and  a  right  can  be  put  in  its 
place.     That  is  the  kind  of  a  hearing  I  am  talking  about. 

Senator  Kean.  He  has  that  in  the  court,  has  he  not? 

Mr.  Clements.  I  think  not.  Even  upon  the  theory  that  he  could 
enjoin  the  enforcement  of  a  rate  because  it  was  unreasonably  high, 
the  court  would  not  undertake  to  say  how  much  the  road  should 
charge  next  week.  That  would  be  making  a  rate  b}^  judicial  action — 
a  rate  for  the  future.  There  are  many  other  increases  here  which 
I  have  written  in  this  memorandum.  I  have  not  undertaken  to 
put  in  the  little  ones,  but  a  few  that  occurred  at  the  time.  It  is 
the  large  and  svreeping  ones.  Now,  I  repeat,  if  there  is  anything 
in  the  idea  that  the  people  are  to  have  any  place  where  they  can  be 
heard  with  effect,  where  there  could  be  a  remedy  administered  for 
an  ascertained  wrong,  the  remedy  must  be  as  broad  as  the  wrong. 
Otherwise  it  is  a  failure.  There  have  been  some  references  to  the 
Lumber  Case,  recently  decided,  and  now  pending  in  the  court. 

Senator  Keax.  It  was  not  decided. 

Mr.  Cle:\ients.  By  the  Commission,  I  mean. 

Senator  Kean.  It  was  decided  by  the  Commission? 

Mr.  Cle.mexts.  The  Commission  held  that  the  increase  Avas  un- 
reasonable and  unlawful. 

Senator  Keax.  The  Yellow-Pine  Lumber  Company? 

Mr.  Clements.  Yes. 

Senator  Kean.  I  thought  the  Commission  stood  2  to  2. 

Mr.  Cle:ments.  No  ;  3  to  2. 

Senator  Kean.  I  thought  it  was  2  to  2. 

Mr.  Ci.EJiENTS.  No,  sir. 

Senator  Kean.  I  did  not  know  that  the  other  man  was  here. 

Mr.  Clements.  Yes,  sir.  It  is  said  by  Mr.  Hines  in  respect  to  that 
matter  that  it  was  first  raised  to  14  cents  and  then  to  16  cents.  "  Then 
that  brought  about  a  corresponding  raise  east  of  the  Mississippi  River 
on  some  traffic,  because  it  had  been  brought  down  to  that  unreasonably 
low  figure  on  account  of  the  very  low  rate  west  of  the  ]\Iissouri  Hiver. 
Lumber  people  were  making  enormous  profits,  and  of  course  the  cost 
of  production  to  the  railroad  had  ver}^  much  increased,  and  they  took 
advantage  of  the  opportunity  which  the  withdrawal  of  the  excessive 
competifion  west  of  the  river  gave  them  to  raise  their  rate.  In  other 
words,  it  was  brought  down  simply  because  the  rate  from  Arkansas 
to  Cairo  came  down  to  13  cents,  and,  when  conditions  were  such  over 
there  that  the  rate  was  raised,  the  rate  east  of  the  river  was  raised 
accordingly.  I  think  lumber,  as  I  now  recall,  was  the  only  com- 
modity that  constituted  any  very  important  part  of- the  change  where 
the  rate  was  raised.  As  I  say,  in  this  reduction  a  very  low  figure  in 
the  first  place,  and  if  increased  afterwards  was  due  to  that  fact."  Now, 
it  would  seem  from  that  tliat  you  are  to  understand  that  there  has  been 
a  low  rate  by  reason  of  competition.  The  carriers  from  Arkansas  to 
Cairo  made  a  13-cent  rate,  and  roads  from -Georgia  and  Missis- 
sippi had  to  meet  it  and  they  put  in  a  13-cent  rate.  And  when  the 
Arkansas  railroad  withdrew  that  excessive  competition  that  had  made 
the  13-cent  rate,  that  gave  the  opportunity  to  the  roads  east  of  the 
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river  to  come  in  and  take  what  they  thought  they  ought  to  have  out 
of  it. 

No^v,  I  want  to  give  you  the  manner  in-  which  that  matter  was  pro- 
ceeded with. 

Senator  Kean.  Is  that  the  Yellow  Pine  Case? 

Mr.  Clements.  It  is  the  Georgia  Sawmill  Company,  as  it  is  called, 
H.  H.  Tift  &  Co.  et  al.  against  the  Southern  Railway  Company  et  al. 
These  cases  are  very  much  alike.  One  is  known  as  the  Georgia  Case 
and  the  other  is  the  ^Mississippi  Case. 

Senator  Keax.  ^ye  have  in  the  record  the  whole  of  that  Mississippi 
Case,  put  in  by  Mr.  Eobinson,  of  Louisiana. 

jNIr.  Ci-E:\rEXTS.  Xot  the  testimony  in  the  case.  I  presume.  I  only 
want  to  call  the  attention  to  the  manner  in  which  this  excessive  com- 
petition west  of  the  river  was  removed,  and  it  will  not  take  me  long 
to  do  that. 

It  would  appear  from  this  statement  of  Mr.  Hines  that  it  was  a 
very  innocent  and  natural  thing  in  the  course  of  business  that  there 
had  been  a  very  low  rate,  and  that  had  caused  a  low  rate  from  points 
east  of  the  river,  and  that  the  Arkansas  people  took  out  their  exces- 
sive competitive  rates  and  that  gave  the  opportunity  to  the  roads  in 
there  to  go  back  to  their  rates,  such  as  they  wanted. 

Mr.  Green,  a  witness  in  the  case  in  behalf  of  the  Southern  Rail- 
way, testified  as  follows : 

Mr.  BoATRiGHT.  With  refei-ence  to  this  general  increase  in  the  lumber  rate 
thrfingh  the  yellow-pine  producing  section,  was  there  any  effort  made  on  the 
part  of  the  Southern  Railway  or  other  Georgia  line,  in  your  knowledge,  to  have 
the  lines  west  of  the  river  increase  their  rates,  or  did  they  do  that  voluntarily 
and  without  suggestion?    I  am  referring  to  the  increase  in  190.">. 

Mr.  Green.  Do  you  mean  a  conference  between  the  southern  lines  and  the 
lines  west  of  the  Mississippi  River? 

Mr.  BoATRiGHT.  Conference  or  understanding  or  suggestion  ;  I  do  not  Ivnow 
which  it  might  be  called.  Was  there  any  effort  on  the  part  of  the  Georgia  line 
to  secure  this  advance  from  Arkansas  territory,  or  did  they  make  it  of  their  own 
volition  and  without  consultation? 

Mr.  Green.  I  will  relate  the  whole  story,  so  far  as  I  know  it.  My  information 
is  that  this  question  of  advance  rates  on  lumber  was  first  discussed  at  the  meet- 
ing in  St.  Augustine  on  January  28. 

Commissioner  Prouty.  What  year? 

Mr.  Green.  1903. 

Commissioner  Prouty.  You  are  referring  now  to  this  last  advance? 

Mr.  Green.  Yes,  sir.     That  is  what  I  understand  he  is  asking  about. 

Mr.  BOATRIGHT.  Yes,  sir  :    the  last  increase. 

Mr.  Green.  The  conference  was  between  the  lumber-carrying  roads,  and  I 
think  possibly  representatives  of  some  of  the  Mississippi  lines  were  present : 
but  there  were  none  from  west  of  the  river,  so  far  as  I  know.  I  was  not  present 
at  the  conference.  There  was  a  subsequent  meeting  at  New  Orleans  and.  I 
think,  a  third  meeting  at  St.  Louis,  at  which  I  believe  the  Arkansas  lines  were 
represented.  Whether  any  line  east  of  the  Mississipi)i  River  suggested  an 
advance  from  Arkansas  I  do  not  know. 

Mr.  BoATRiGHT.  Were  the  rates  from  Ai'kansas  territory  as  well  as  Missis- 
sipi)i  and  Alabama  all  put  into  effect  or  intended  to  be  put  into  effect  at  the 
same  time — April  15? 

Mr.  Green.  Yes,  sir. 

Mr.  BOATRIGHT.  Do  you  think  that  would  have  been  possible,  Mr.  Green,  with- 
out some  common  understanding? 

Mr.  Green.  I  do  not  think  there  is  any  doubt  about  the  date  the  rates  were 
to  become  effective.  We  would  hardly  want  to  put  (mr  rates  u])  on  April  15 
from  Georgia  and  have  the  Arkansas  rates  go  in  on  the  ;iOth. 

The  Chairman.  I  understand  Mr.  Boatright's  question  to  I'ofer  to  the  lines 
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east  of  the  river,  iiielncling  your  road,  as  to  whether  they  made  an  effort  to 
induce  the  Hnes  west  of  the  liver  to  advance  their  rates? 

Mr.  GuEEN.  Speaking  for  the  Southern  Railway,  I  will  say  no. 

Mr.  BoATRiGHT.  In  speaking  for  the  others,  what  would  you  say? 

Mr.  Greex.  I  do  not  know  what. 

Mr.  Compton,  of  the  Louisville  and  Nashville  Railroad,  a  traffic 
official  in  some  capacity,  testified  as  follows: 

Commissioner  Clements.  You  are  in  charge  of  the  trattic  of  your  road  and  I 
suppose  received  some  instruction  or  infoi-mation  from  those  who  did  attend 
that  meeting,  or  some  information  as  to  what  was  to  be  done? 

Mr.  CoMPTON.  After  the  St.  Augustine  conference  I  had  a  conference  with 
Mr.  Goodwin — he  is  our  general  freight  agent — and  I  told  him  I  thought  it 
desiral>le  on  our  part  to  get  an  advance  in  our  rates  on  yellow  pine  lumber. 
Our  people  seemed  to  think  it  was  reasonable  that  we  should  have  an  advance. 
So  far  as  the  advance  in  the  rates  is  concerned.  I  say  to  you  that  we  had  no 
agreement  with  anybody  to  advance  these  rates,  and  what  the  Louisville  and 
Nashville  did  it  did  of  its  own  accord,  and  I  say  further  that  I  personally  sus- 
pended the  advance  of  these  rates  until  March  1.  because  we  all  thought  we 
ought  to  get  the  lumber  out.  I  acted  independently.  I  have  acted  in  no  other 
way.  I  will  say  that  I  am  under  no  restraint  in  handling  the  tratfic  of  the 
Louisville  and  Nashville  road. 

Commissioner  Clements.  Had  you  made  up  your  mind  to  advance  the  rates 
on  your  road  without  regard  to  what  the  Arkansas  roads  did,  whethei-  they 
advanced  theirs  or  not? 

Mr.  CoMPTox.  I  do  not  see  how  we  could  very  well  carry  higher  rates. 

Commissioner  Clements.  I  do  not  either :  but  one  step,  the  inference  seems 
to  be  from  all  you  say,  in  order  to  effect  your  own  increase,  was  to  get  the 
Ai'kansas  roads  to  advance  theirs.     Is  that  so? 

Mr.  Compton.  They  were  conferred  with.     There  was  free  consultation. 

Commissioner  Clements.  For  what  purpose? 

Mr.  Compton.  Everybody  expressed  their  views. 

Commissioner  Clements.  Would  you  put  up  your  rates  if  they  had  not  de- 
clared that  they  were  going  to  put  up  theirs  at  the  same  time? 

Mr.  Compton.  I  do  not  see  how  we  could  carry  a  higher  rate.  I  have  the 
right  to. 

Commissioner  Clements.  You  would  not  have  done  it? 

Mr.  Compton.  I  would  not  carry  rates  on  the  Louisville  and  Nashville  higher 
than  from  Arkansas. 

Commissioner  Clements.  You  would  not  put  them  up  unless  they  declared 
that  they  were  going  to  put  up  theirs? 

Mr.  CoifPTON.  I  would  not. 

Now,  I  have  read  that  simply  to  illustrate  the  manner  in  Avhich 
these  increases  were  brought  about.  It  was  stated  here  that  when 
the  excessive  competition  of  the  roads  west  of  the  JNIississippi  River 
was  withdrawn,  which  was  expressed  in  the  increase  of  the  rates,  that 
gave  the  roads  east  of  the  river  a  chance  to  put  up  theirs,  whereas 
the  testimony  shows  that  three  conferences  were  held,  and  swung 
around,  one  at  St.  Augustine,  one  at  New  Orleans,  and  one  at  St. 
Louis,  and  it  took  three  of  them  to  bring  them  all  together,  which 
i-esulted  in  this  simultaneous  consultation  which  resulted  in  each  one 
gtetting  up  and  going  off  and  saying  what  he  would  do.  Each  one  is 
independent. 

No  binding  agreement,  of  course,  was  made,  because  it  would  be  a 
crime  to  make  one.  And  each  one  is  independent,  because  he  can  not 
be  compelled  to  adhere  to  an  illegal  agreement.  But  each  one  wanted 
to  do  the  thing,  each  one  declared  that  it  was  a  good  thing  to  do,  and 
each  one  declared  it  to  each  of  the  others,  and  then  they  went  and 
did  it  by  a  common  agency,  which  published  a  common  rate  all  on 
a  common  date.  That  is  the  way  the  thing  is  done  now.  since 
these  agreements  and  combinations  have  been  revised,  since  the  de- 
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cisions  of  the  Supreme  Court  in  the  Joint  Traific  Case  and  in  tiie 
Missouri  Case  and  under  the  antitrust  law.  And  1  shouhl  think  tJiat, 
as  these  things  are  done  in  this  way,  it  affords  some  reason  why  there 
should  be  some  public  supervision  somewhere,  so  that  if  these  people, 
looking  to  their  own  interests  with  the  view  of  getting  the  greatest 
net  revenue  for  all  parties  concerned,  should  happen  to  overstep  the 
margin  of  justice  and  right,  there  should  be  some  way  to  correct  it, 
whether  they  do  it  by  one  rate  or  by  wholesale,  as  between  Texas 
rates  and  in  the  classification  territor3\ 

Senator  Keai?.  You  said  that  you  had  a  memorandum  showing  a 
large  increase  of  the  rates.  Have  you  a  memorandum  also  of  the  de- 
creases in  the  rates  for  the  last  six  months  ? 

INIr.  Clements.  No,  sir;  I  have  not  all  the  figures.  I  only  have 
the  marked  ones. 

Senator  Kean.  Just  a  few  increases,  and  none  of  the  decreases? 

Mr.  Clements.  No,  sir;  I  did  not  bring  them.  -I  told  you  that 
there  were  a  great  many. 

Senator  Kean.  A  great  many  decreases? 

Mv.  Clements.  Yes ;  decreases,  so  called ;  and  some  of  them  really 
were  decreases;  but  many  of  them  were  merely  modifications  of  in- 
creases, and  they  have  been  counted  as  decreases.  1  did  not  bring  this 
for  the  purpose  of  showing,  in  this  paper,  the  whole  matter,  but  I 
brought  it  here  for  the  purpose  of  showing  how  nuu-h  can  be  done  in 
one  paper. 

Senator  Kean.  Were  not  the  increases,  then,  merely  modifications 
of  former  decreases? 

Mr.  Clements.  Oh,  well,  this  very  case,  this  lumber  case,  shows 
that  that  rate  of  13  cents  had  been  in  about  nine  or  ten  ^^ears. 

Senator  Cullom.  Yes ;  of  course  ever}-  change  is  either  an  increase 
of  a  previous  decrease  or  a  decrease  of  a  previous  increase. 

Mr.  Clements.  Undoubtedly. 

Senator  Cullom.  It  Avas  either  a  reduction  or  an  increase. 

]Mr.  Clements.  Yes,  sir ;  undoubtedly  in  former  years  most  rates 
were  higher  than  they  are  now.  I  am  not  disputing  that.  But  many 
of  these  rates  had  not  for  a  long  time  been  any  higher  than  they  were. 
Mr.  Fish  thinks  that  I  am  mistaken  about  those  lumber  rates  having 
been  in  for  that  length  of  time.  It  is  my  recollection.  Here  is  what 
Mr.  Powell  said: 

Mr.  Powell.  Effective  January  2,  1888,  the  rate  on  lumber  from  Arkansas 
iiiills  l)Pt\veen  Camden,  Ark.,  and  Texarkana.  Ark.,  to  Cairo  was  reduced  to  13 
cents  ])er  hundred  pounds.  Without  knowing  exactly  the  location  of  the  various 
mills  in  that  group,  I  should  say  the  average  distance  was  about  3(m  miles. 

Mr.  Baxter.  Well,  as  to  the  rate  of  13  cents  per  hundred  pounds  which  you 
say  was  in  effect  from  Arkansas  mills  to  Cairo  on  .January  2,  1888,  how  long  did 
that  remain  in  effect? 

Mr.  I'owELL.  It  remained  in  effect  until  1899. 

That  was  from  1888  to  1800,  according  to  his  testimony  in  respect 
to  those  rates.  Oh,  Mr.  Fish  says  that  he  had  reference  to  the  rates 
in  ^lississippi.  I  was  talking  about  the  rates  in  Arkansas,  where  this 
fierce  competition  was  removed  and  the  rates  from  Mississipj^i  and 
Georgia  went  up.  And  according  to  Mr.  Compton's  testimony,  which 
must  be  perfectly  conclusive^,  in  reason  as  well  as  because  he  testifies 
to  it,  one  of  these  roads  would  not  have  undertaken  to  increase  this 
rate  and  give  up  its  business  to  all  the  others  unless  it  had  an  assur- 
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ance  from  the  others  that  they  would  do  the  same  thing  at  the  same 
time. 

Senator  Newlaxds.  It  is  not  reasonable  to  expect  that,  is  it? 

Mr.  Clements.  Xo,  sir. 

The}^  did  not  malve  an}"  agreement  to  do  it.  however,  as  they  say. 

Senator  Ci'leom.  Has  the  Commission  made  any  ruling  on  whether 
that  was  reasonable  or  not  ? 

Mr.  Clements.  Yes,  sir;  the  Commission  held  that  that  was  an  un- 
reasonable increase  and  an  unlawful  increase. 

Senator  Newlands.  What  action  did  the  railroads'take? 

Mr.  Clements.  They  disregarded  it. 

Senator  Newlands.  Is  that  now  pending  in  the  court? 

Mr.  Cleafents.  Yes,  sir.  The  shippers  had  in  this  matter  under- 
taken to  do  just  Avhat  is  sugge-^ted  here  before  the  Commission  acted 
and  before  the  filing  of  the  complaints  before  Judge  Spier  and 
Judge  Xiles.  There  was  a  complaint  filed  before  Judge  Spier  in 
Georgia  and  Judge  Xiles  in  Mississippi.  Before  they  presented  any 
complaint  to  the  Commission  they  had  been  up  before  the  Commis- 
sion and  we  had  notified  the  officials  of  the  roads  of  it,  to  talk  it  over 
and  see  if  something  could  not  be  done  after  notice  was  given  and 
before  it  went  into  effect.  They  came  freely,  and  the  mill  men  came, 
and  the}'  had  it  out  before  the  Commission  and  tried  to  settle  it  by 
an  adjustment.  They  failed,  and  the  roads  insisted  upon  putting 
it  in. 

They  had  another  conference  in  Atlanta,  and  that  failed:  so  that  it 
could  not  be  adjusted  between  them,  and  they  presented  their  com- 
plaints before  Judge  Spier  in  Georgia  and  Judge  Xiles  in  jNIississippi. 
Judge  Spier  held  that  he  had  jurisdiction,  but  it  was  a  question  of 
such  a  nature  that  he  wanted  the  matter  passed  on  by  the  Interstate 
Commerce  Commission  before  he  would  undertake  to  deal  with  it. 
He  said  that  it  was  a  question  peculiarly  left  to  the  Commission  to  in- 
vestigate in  the  first  instance  and  he  wanted  the  benefit  of  that  inves- 
tigation, and  he  would  not  dismiss  the  bill.  He  overruled  a  conten- 
tion that  he  had  no  jurisdiction,  but  he  said  that  he  would  hold  it  until 
they  could  present  their  complaint  to  the  Commission  and  have  it  act, 
and  that  was  gone  through  with.  and.  as  I  understand  it,  the  under- 
standing between  the  roads  and  the  complainants  is  that  that  matter 
will  be  heard  by  him  about  the  1st  of  June.  Judge  Xiles,  as  I  re- 
member it,  decided  that  he  had  no  jurisdiction,  and  dismissed  the  bill. 
Xow,  there  was  a  test  of  this  very  question.  He  held  that  he  had  no 
jurisdiction  to  enjoin  the  roads  in  the  matter  at  all.  I  do  not  know 
what  the  Supreme  Court  will  hold,  of  course,  but  there  were  two  de- 
cisions. Judge  Spier  entertained  it.  but  waited  for  the  report  of  the 
Commission;  and  Judge  Xiles  dismissed  it. 

Senator  Kean.  And  it  took  the  Commission  •  from  December, 
1903,  to  1004  to  decide  it,  and  thev  did  not  file  their  opinion  until 
February,  1905. 

Mr.  CLE:NtENTS.  What  time  in  1903.  Senator,  was  it  filed  with  the 
Commission  ? 

Senator  Kean.  According  to  Mr.  Gardner's  testimony  before  the 
Commission,  the  case  was  filed  with  the  Commission  in  either  July 
or  August,  1903.     That  was  JSIr.  Gardner's  testimony. 

Mr.  CLEJiENTS.  Yes,  sir;  that  is  probably  true.  These  rates  were 
put  in  in  June. 
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Senator  Keax.  And  it  was  decided  about  the  1st  of  March,  1905? 

Mr.  C1.EMENTS.  Yes,  sir.  I  suppose  that  is  for  the  purpose  of 
showing  that  the  Commission  has  been  derelict? 

Senator  Keax.  Mr.  (jardner  was  discussing  giving  additional 
powers  to  the  Commission. 

Mr.  Clements.  T  supposed  the  Senator  from  Xew  Jersey  called 
attention  to  it  for  some  reason. 

Senator  Keax.  I  did. 

]\Ir.  Clemexts.  That  shows  a  little  delay.  But  here  is  the  printed 
testimony  in  one  of  those  cases  [indicating  record]. 

Senator  Keax.  I  do  not  see  A'ery  well  how  Mr.  Gardner  could  have 
done  anything  else  but  give  such  testimony,  after  having  3  to  2  of 
the  Commission  decide  in  his  favor. 

]\Ir.  Clemexts.  I  should  hardly  impute  to  jMr.  Gardner  a  motive 
such  as  that,  that  he  had  come  here  simply  because  he  had  won  a  case, 
if  you  could  call  it  winning  a  case.  Here  is  one  of  these  cases  contain- 
ing some  1.700  pages  of  testimony  iiled,  with  the  exhibits.  There  is 
another  here  quite  as  elaborate.  It  is  not  strange  that  it  should  have 
taken  a  little  over  a  year,  with  all  the  other  engagements  of  the  Com- 
mission, to  make  a  decision  in  that  case.  Tliere  have  been  about 
'2,300  informal  complaints  disposed  of  in  the  last  five  years  by  the 
Commission.  That  is  somcAvhere  between  one  and  a  half  and  two  a 
day.  All  of  those  required  a  lot  of  Jetters  back  and  forth,  and  there 
is  a  large  volume  of  that  business  going  on  all  the  time.  The  Commis- 
sion can  not  close  its  doors  and  go  and  sit.  like  a  court,  you  know. 

Senator  Xewlaxds.  I  do  nut  understand  that  there  lias  been  any 
complaint  that  the  Commission  has  not  been  active  in  its  work.  The 
question  is  raised  that  the  Commission  is  overloaded  with  work  now, 
and  to  increase  its  jurisdiction  would  simply  delay  the  administration 
of  these  matters. 

Mr.  Ci.emexts.  T  understood  that  the  railroads  were  complaining 
here  because  we  did  not  enforce  the  law  against  them  rapidly  enough. 
That  is  the  way  that  I  have  understood  it. 

Senator  Newlaxds.  That  is  true.  jNlr.  Gardner  was  not  complain- 
ing, as  I  understand  it,  that  you  were  not  active  enough. 

]\[r.  Ci-EMEXTS.  I  do  not  think  that  any  undue  amount  of  time 
was  spent  on  that  case. 

Senator  Newlaxds.  And  on  that  subject,  as  to  whether  or  not  this 
duty  tliat  is  assigned  to  the  Commission  will  so  increase  their  work 
as  to  make  it  practicall}^  impossible  for  them  to  hear  and  determine, 
what  is  your  opinion? 

^Nfr.  Clemexts.  I  should  think  not.  If  it  does,  we  could  find  some 
remedy  for  that.  I  suppose.  It  is  not  going  to  upset  the  business 
of  the  world.  It  did  not  before.  And  people,  I  guess,  in  the  main, 
are  fairly  reasonable.  People  do  not  want  to  confiscate  railroads. 
I  am  sure  that  is  true.  You  may  go  out  in  the  country  and  go  every- 
wdiere  and  you  will  find  that  nobody  w^ants  to  confiscate  the  railroads. 
No  man  wants  to  do  it,  and  the  courts  are  here  forever  to  stop  it  if 
they  did.  l^ut  the  ship])er,  if  he  has  any  rights  whatever  involving 
the  amount  of  the  rate,  I  rei)eat,  ought  to  liave  a  place  somewhere 
where  he  can  be  heard  with  effect  and  have  a  correction  of  it. 

Now,  we  have  here  anotlKU*  investigation  of  the  increase  of  the 
rates  on  grain  and  iron  articles,  and  so  forth,  and  Mr.  Powell,  of  the 
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Southern  Railroad,  a  very  reputable  gentleman,  who  knows  a  great 
deal  about  railroads  and  their  rates  and  their  business,  was  asked  in 
that  case  certain  questions,  and  testified  as  follows : 

You  draw  a  distinction  between  an  announcement  and  an  agreement  as  to 
what  was  done  at  tlie  New  Yorli  meeting? 

He  had  been  attending  a  meeting  of  that  sort  regarding  these  rates 
and  made  some  statement  of  that  sort. 

You  do  not  mean  to  convey  the  idea  that  there  was  an  announcement  by  each 
road,  that  there  was  an  absolute  intention  to  raise  these  rates  regardless  of 
what  the  others  did? 

Mr.  Powell.  As  some  of  the  witnesses  have  explained,  all  rates  are  made 
after  discussion.  No  line  can,  in  point  of  fact,  without  a  great  deal  of  danger 
to  its  revenue,  without  notice  and  discussion  with  another  line  reduce  its  rates. 
The  effect  of  such  action  in  the  past  has  been  the  demoralization  of  the  rates. 
Therefore  at  all  meetings  the  advancement  or  reduction  or  the  reasons  for  and 
against  it  are  given,  as  a  general  thing.  Sometimes  it  requires  only  a  small 
amount  of  discussion,  and  sometimes  it  takes  considerable,  different  lines  having 
different  views  on  the  subject.  But  having  concluded  the  discussion,  it  is  the 
practice,  in  all  deliberations  in  which  the  Southern  participates,  to  make  sepa- 
rate announcements. 

Q.  They  did  not  mean  to  say  that  one  would  do  it  whether  the  other  did  or 
not? — A.  You  mean  advance? 

Q.  Yes. 

Mr.  Powell.  It  would  be  impossible  to  advance  rates  between  two  commercial 
centers  on  one  road  unless  it  was  done  by  competing  lines,  unless  the  first- 
named  line  would  go  out  of  business. 

Then  he  was  asked  : 

So  it  is  fair  to  say  that  the  action  of  each  company  was  dependent  on  what 
the  others  did,  is  it  not? 

Mr.  Powell.  I  think  that  is  a  fair  statement. 

Now,  that  is  the  way  these  rates  are  increased.  They  get  together 
and  talk  it  over  and  say  that  it  ought  to  be  done,  and  each  one  goes  off 
and  they  all  do  it. 

Senator  Dolliver.  Are  the  reductions  also  made  by  the  same  kind 
of  agreement  ? 

Mr.  Clements.  Yes,  sir.  They  are  frequently  made  the  same  way ; 
not  always. 

Senator  Dollivek.  Does  the  Commission  regard  that  as  a  violation 
of  law  ? 

Mr.  Cle:\ients.  It  can  hardly  find  that  it  is  a  violation  of  the  law 
that  it  is  charged  with  enforcing — the  interstate-commerce  law. 

Senator  Dolliver.  AVhat  do  you  think  of  the  wisdom  of  giving 
legality  to  such  agreements,  subject  to  the  revisory  power  of  the  In- 
terstate Commerce  Commission? 

Mr.  Clements.  The  power  to  make  these  agreements,  to  make  rates, 
and  maintain  them? 

Senator  Dolliver.  Yes,  sir. 

Mr.  Clements.  I  have  ahvays  been  afraid  of  that,  myself.  I  con- 
fess there  are  many  good  people  who  think  it  would  be  a  wise  thing 
to  do.  but  it  certainly  ought  not  to  be  done  without  some  adequate 
measure  of  correcting  a  wrong  when  it  is  done. 

Senator  Dolliver.  Supposing  the  law  is  modified  so  as  to  give  the 
proposed  increase  in  power  lo  the  Commission  in  finally  adjudicating 
these  matters.  AVliat  would  you  say  as  to  the  legality  of  giving  the 
right  to  make  agreements — I  do  not  mean  pooling  contracts,  but 
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agreements  as  to  rate  schedules — where  raih^oads  are  involved  in 
the  same  traffic  ? 

Mr.  Clements.  I  would  not  feel  justified  in  saying  affirmatively 
that  that  is  a  wise  thing  to  do.  I  will  not  say  that  I  am  thoroughly 
satisfied,  bej'ond  doubt,  that  it  would  be  unwise.  It  is  a  very  large 
question,  and  it  is  particularly  large  when  you  come  to  look  at  the 
manner  in  which  these  combinations  are  going  on  all  the  time.  I 
should  think  the  railroad  people  would  regard  the  Commission  as 
wholly  incompetent  to  deal  with  such  a  question  as  that;  that  they 
would  hardly  be  able  to  get  along  with  it. 

Senator  Dolliver.  On  the  other  hand,  Judge  Logan  prepared  a 
bill  Avhich  was  jDending  before  the  committee  for  some  time 

Mr.  Clements.  Yes,  sir. 

Senator  Dolliver  (continuing).  Which  involved  that  exact 
scheme,  or  very  nearly  the  same  thing. 

]Mr.  Clements.  Yes;  I  know.  Pooling,  or  something  like  it,  has 
been  advocated  for  a  long  time.  Mr.  Tuttle  told  you  the  other  day 
that  pooling  was  no  longer  thought  of,  at  least  by  himself. 

Senator  Dolliver.  Professor  Ritchey  told  us  it  was  the  one  thing 
to  do. 

Mr.  Clebients.  Yes. 

Senator  Dolliver.  Public  opinion  seems  to  be  opposed  to  it. 

Mr.  Clements.  The  public  is  afraid  that  these  people  will  do  like 
other  people,  and  that  that  would  enable  them  to  get  more  than  if 
they  were  left  in  competition  with  each  other.  Now,  I  am  not  here 
to  arraign  the  railroads.  These  gentlemen  are  elegant  gentlemen 
in  many  ways,  but  they  are  not  different  in  human  nature  from 
other  people,  and  when,  under  the  law,  you  can  lawfully  take  a 
profit,  most  people  are  disposed  to  take  it  by  lawful  methods.  It 
may  be  an  excessive  one,  but  whether  you  can  get  it  under  a  pro- 
tective tariff  or  under  a  railroad  adjustment,  or,  frequently,  under 
a  rebate,  people  are  tempted  to  take  it,  regardless  of  their  neighbors. 
They  do  not  regard  themselves  as  the  keepers  of  their  brothers  and 
neighbors  in  that  respect. 

In  regard  to  this  matter  of  capitalization  something  has  been  -aid, 
in  this  argument  on  behalf  of  the  widows  and  orphans.  I  see  a 
good  deal  of  data  has  been  put  in  here  from  time  to  time  showing 
the  distribution  of  railway  bonds  and  lailway  stocks,  and  some  gen- 
tlemen have  been  in  here  and  discussed  the  interests  of  people  who 
have  their  little  holdings  invested  in  these  things  as  a  kind  of  a 
savings  bank,  and  say  that  that  is  an  interest  which  must  be  looked 
after,  which  simply  means  that  they  must  look  after  that  property 
and  provide  against  its  confiscation  by  destroying  the  profits  and 
taking  away  the  interest  and  dividends,  which  is  a  perfectly  rational 
and  reasonable  thing  to  do.  rndoul)tedly  a  railroj.d  ought  to  be 
able  to  earn  enough  to  take  care  of  its  fixed  charges  and  to  earn  a 
reasonable  profit,  if  it  can  do  so,  whether  these  stocks  and  bonds  are 
held  in  the  hands  of  one  person  in  a  l)lock  of  10.000  bonds  or  whether 
they  are  scattered  among  many  hands — whether  they  are  held  by 
widows  and  orphans  or  by  millionaires.  I  see  no  difference  in  the 
principle.  It  is  a  monstrous  proposition  that  if  property  is  held  by 
one  or  two  millionaires  you  can  confiscate  it,  but  if  held  by  widows 
and  orphans  j^ou  can  not.     The  law  makes  no  such  distinction  as  that, 
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and  the  presentation  in  itself  involves  the  theory  that  there  is  one 
rule  for  one  class  of  people  and  another  for  another. 

There  is  also  this  argument,  which  I  have  observed:  That  any- 
thing is  to  be  inferred  from  the  fact  that  a  lot  of  railway  conductors 
and  switchmen  and  railway  employees  of  various  sorts  have  sent  in 
petitions  protesting  against  this  power.  I  would  hardly  assume  that 
they  were  men  of  such  exact  knowledge  of  rate-making  conditions 
that  they  would  know  enough  about  this  branch  of  the  railway  busi- 
ness to  afford  you  information.  They  simply  protest  that  if  you  rob 
the  railroad,  the  railroad  can  not  paj^  them;  and  if  you  let  the  rail- 
road make  an  excessive  profit,  then  it  can  pay  them  excessive  wages. 
I  hardly  think  the  law  takes  notice  of  anything  of  that  kind.  There 
is  no  principle  upon  which  it  is  right  for  a  railroad,  a  railroad 
management,  or  the  railroad  employees  to  combine  against  the  con- 
sumers and  the  producers  of  this  country.  Wliat  is  right  is  fair  and 
just.  Beyond  that  it  makes  no  difference  whether  the  exaction,  if  it 
is  unjust,  is  taken  by  one  or  by  the  other  or  by  both,  and  distributed. 
There  is  no  soundness  in  that  principle. 

But  I  have  a  little  matter  here  that  I  want  to  call  to  your  attention, 
which  was  disclosed  in  the  proceedings  two  or  three  years  ago. 
The  railway  comr.ii'-sion  of  Kentucky  presented  a  complaint  before 
the  Commission  which  called  for  the  investigation  of  the  acquisition 
of  the  Louisville  and  Nashville  Railroad  by  JNIr.  Gates.  That  came 
out,  at  least,  in  the  investigation.  It  appears  that  Mr.  Gates,  a  very 
active  man,  had  gotten  hold  of  a  majority  of  the  stock  of  the  Louis- 
ville and  Nashville  Railroad  Company,  which  had  previously  been 
held  and  controlled  by  the  Belmonts,  in  the  interest  of  others  whom 
they  represented,  and  it  disturbed  some  gentlemen  in  New  York  very 
much  to  think  that  ]\Ir.  Gates  should  be  turned  loose  as  a  railroad 
man  in  the  South,  running  the  Louisville  and  Nashville  road.  The 
testimony  shows  tliat  Mr.  Gates  had  begun  to  buy  this  stock  of  the 
Louisville  and  Nashville  Railroad  at  about  110,  and  he  paid  as  high 
as  130.  It  was  said  that  he  paid  on  an  average  about  125  for  it.  It 
was  running  along  at  about  110  before  he  commenced. 

When  it  was  ascertained  that  he  had  a  majority  of  the  stock,  Mr. 
Morgan  was  able  to  get  Mr.  Schwab  to  go,  at  1  or  2  o'clock  at  night, 
to  his  hotel  and  wake  him  up  to  know  upon  what  terms  he  could  get 
an  option  upon  that,  or  buy  it,  and  they  fotmd  Mr.  Gates  and  got 
him  to  give  an  option  by  which  he  agreed  to  take  150  for  all  majority 
of  the  stock.  They  took  the  option  and  handled  it,  and  Mr.  Morgan 
called  up  the  president  of  the  xVtlantic  Coast  Line  and  suggested  the 
situation  to  him,  and  the  outcome  was  that  the  Atlantic  Coast  Line 
agreed  to  take  it  at  150,  and  to  do  so  issued  $35,000,000  in  new 
bonds,  $8,500,000  in  new  stock,  to  the  former  stockholders — to  the 
then  stockholders— and  $5,000,000  of  stock  further.  That  resulted 
in  an  increase  of  the  bonds  and  stocks  of  the  Atlantic  Coast  Line:  a 
net  increase,  of  about  $50,000,000.  in  order  to  enable  the  Atlantic 
Coast  Line  to  take  the  control  of  the  Louisville  and  Nashville  Rail- 
road out  of  the  hands  of  Mr.  Gates.  Mr.  J.  Pierpont  ]\Iorgan  ex- 
pressed it  in  this  way  in  his  testimony  : 

I  do  not  wish  to  impugn  any  man's  ability,  but  I  did  not  consider  that  Mr. 
Gates  was  a  proper  person  to  manage  the  Louisville  and  Nashville  Railroad. 

Mr.  Gates  was  perhaps  an  active  man,  and  he  might  indulge  in 
what  would  be  called  amono-  railroad  brethren  "  unreasonable  and 
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rough  competition.''  I  suppose  that  is  what  it  meant.  He  was  not 
wanted  in  that  family  of  railroad  men.  And  therefore  the  net  out- 
come was  that  the  Atlantic  Coast  Line  was  saddled  with  about 
$50,000,000  more  of  capitalization  in  order  to  get  Mr.  Gates  out  of 
the  way.  The  property  did  not  have  another  nail  driven  in  it,  or 
another  cross-tie,  or  any  more  rolling  stock,  or  any  stock  of  any  sort 
in  addition;  but  when  you  talk  about  the  railroad  rates  of  the  Atlantic 
Coast  Line  and  the  increase  of  2  cents  on  lumber  which  the  Atlantic 
Coast  Line  made  along  with  others,  the  Commission,  or  Congress,  or 
the  country  want  to  consider  that  $50,000,000  of  capitalization,  as 
well  as  that  part  of  the  capitalization  of  these  railroads  in  the  hands 
of  the  widows  and  the  orphans  who  have  put  in  their  little  savings 
into  these  securities.  And  when  you  consider  these  $50,000,000  worth 
of  bonds,  of  capitalization,  you  should  consider  that  the  bonds  be- 
come a  fixed  charge.     Interest  on  them  must  be  paid. 

That  is  just  one  little  case.  That  is  an  illustration  of  what  is  going 
on  and  has  been  going  on. 

Senator  Dolliver.  Would  you  suggest  an  investigation  of  the  issue 
of  new  securities  of  these  railroads  ? 

IVIr.  Clements.  There  may  be  a  remedy  of  that  sort;  but  I  am 
making  an  answer  now  to  this  crv  about  the  confiscation  of  bonds 
and  stock,  and  the  confiscation  of  property,  and  so  forth.  I  think 
considerations  of  that  sort,  as  well  as  of  these  combinations  in 
restraint  of  trade  by  which  rates  are  advanced  upon  agreement,  are 
legitimate  and  pertinent  considerations  when  you  come  to  consider 
the  reasonableness  of  a  rate;  because  the  law  has  left  competition  to 
fix  the  standard  of  reasonableness  in  res])ect  of  rates. 

Senator  Cullo3i.  If  it  will  not  disturb  you,  will  you  be  kind 
enough  to  tell  me  when  Mr.  Gates  sold  to  Mr.  Morgan,  on  what  date; 
and  also  when  did  Mr.  Morgan  sell  ?  My  understanding  is  that  there 
was  considerable  time  l^etween  those  transactions.  If  you  have  the 
dates  there,  I  would  like  to  have  them. 

Mr.  Clements.  I  can  take  an  extract  from  the  testimony  taken  in 
that  case  and  send  it  to  you ;  but  I  could  not  give  you  the  dates  here. 
It  is  somewhere  about  two  or  three  j^ears  ago  that  that  was  heard. 
But  there  was  a  limit  on  the  option,  and  as  I  remember  the  testimon}^, 
the  whole  matter  was  fixed  up  before  the  option  ran  out. 

Senator  Cullom.  Mr.  Morgan  was  away,  I  think,  when  one  of  the 
transactions  took  place,  and  if  you  can  furnish  the  data  I  would  be 
glad  to  have  you  do  it. 

Mr.  Cle:\ients.  I  can  furnish  that.  It  was  some  couple  of  years 
ago,  I  think,  speaking  from  memory. 

Senator  Clapp.  Was  there  an  investigation  by  tliQ  Commission? 

Mr.  Clements.  Of  this  matter? 

Senator  Clapp.  Yes. 

Mr.  Clements.  Yes,  sir. 

Senator  Clapp,  How  did  that  come  out? 
'  Mr.  Clements.  The  railroad  commission  of  Kentucky  instituted 
a  complaint  before  the  Interstate  Commerce  Commission  in  respect 
to  these  matters. 

Senator  Clapp.  \Miat  was  that  based  on?  I  am  simply  asking  for 
information. 

Mr.  Clements.  I  do  not  remember  now  all  the  grounds  on  which 
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that  investigation  was  based.  It  Avas  a  complaint  from  the  railroad 
commission  of  Kentucky  to  the  Interstate  Commerce  Commission, 
and  I  should  say,  from  memory,  that  it  involved  the  allegation  of 
unreasonable  rates  brought  about  by  combinations.  There  was  a 
good  deal  said  in  the  case  about  some  combination  in  violation  of  the 
laws  of  Kentucky. 

Senator  Clapp.  Have  there  been  any  rates  changed? 
Mr.  Clements.  I  do  not  remember  about  that.  This  testimony  was 
brought  out  in  this  way :  ^Vhen  the  railroads  answered  this  complaint 
made  by  the  Kentucky  commission  they  set  up  that  it  was  a  matter  not 
within 'the  jurisdiction  of  the  Interstate  Commerce  Commission  to 
interfere ;  at  least  a  part  of  it. 

Senator  Cullom.  I  suppose  you  referred  to  it  more  because  it  was 
a  notable  transaction,  and  a  questionable  one,  than  with  a  view  to 
what  effect  it  would  have  upon  the  country  ? 

Mr.  Clement^.  I  referred  to  it  simply' to  illustrate  how  it  is  that 
the  fixed  charges  can  be  increased,  and  the  public  must  meet  the  in- 
terest on  stocks  and  bonds  without  any  change  in  the  property,  and 
how  it  has  been  done  in  other  cases.  So  that  matters  have  gone  so  far 
that  it  is  not  safe  to  say  that  all  these  bonds  and  stock  represent  a 
bona  fide  iuA^estment,  entitled  to  earn  a  profit. 

And  I  want  to  say  in  reply  to  the  Senator  from  Minnesota  that 
both  the  railroads  when  they  answered  the  complaints  denied  the 
power  of  this  Commission  to  investigate  the  matter.  I  do  not  know 
whether  that  went  to  the  whole  complaint,  but  it  certainly  did  to  a 
part  of  it,  and  possibly  to  all  of  it.  But  when  we  met  to  take  it  up, 
one  by  one  they  withdrew  that.  Mr.  Stetson,  I  think,  and  some  of 
these  others,  said  that  they  withdrcAV  it,  and  they  represented  some  of 
them,  and  they  would  be  glad  to  disclose  everything  about  the  mat- 
ter, and  Mr.  Baxter,  representing  the  Southern,  said  the  same  thing, 
so  that  the  testimony  was  given  by  common  consent.  I  referred  to 
it  not  for  the  purpose  of  impugning  these  men.  They  conducted 
what  they  considered  a  lawful  transaction  as  the  law  stands.  I 
spoke  of  it  to  show  how  the  competition  goes  on  in  one  form  and  an- 
other, but  the  competition  is  more  or  less  diminishing,  and  therefore 
the  greater  the  necessity  of  some  sort  of  efficient  regulation  of  rates. 

Senator  Clapp.  "VAliat  have  vou  to  tell  us  about  what  use  was  made 
of  that? 

ISIr.  Cle:mexts.  The  Commission  did  not  pursue  it.  They  stated 
that  they  wanted  to  take  it  up  again  at  Louisville,  but  they  never  did 
it,  and  the  matter  was  left  in  that  form. 

Senator  Newlaxds.  Do  you  think  it  would  be  wise  to  provide  that 
stock  and  bonds  of  railroads  engaged  in  interstate  commerce  should 
have  to  be  approved? 

Senator  Clapp.  I  would  suggest  that  that  has  not  been  brought  up 
by  the  witness,  and  according  to  our  agreement,  I  think  we  ought  to 
confine  our  inquiry  to  what  he  brings  out  at  this  stage,  and  bring 
these  things  up  later. 

Senator  Newlaxds.   I  think  that  it  is  pertinent. 

Senator  Clapp.  It  is  pertinent,  but  we  had  agreed  to  take  these 
things  up  later.     Of  course,  it  is  perfectly  pertinent. 

Senator  "Neavlands.    Very  well. 

Mr.  Clements.  That  happens  to  be  a  subject  of  larger  dimensions, 
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which  I  did  not  come  here  to  discuss,  but  I  am  perfectly  willing  to 
answer  anything  that  I  can  on  it.  On  this  subject  of  consolidation, 
etc.,  I  have  some  figures  here  further  illustrating  the  processes  by 
which  it  goes  on  steadily,  and  I  have  taken  this  simply  because  it  is 
a  striking  illustration  of  the  same  consolidation  and  combination 
which  must  affect  the  limitation  on  competition.  The  Pennsylvania 
Eailroad  has  $296,504,550  in  stock,  and  the  Pennsylvania  Company, 
$40,000,000;  the  Baltimore  and  Ohio  Railroad  Company,  $184,000,- 
000 ;  the  Chesapeake  and  Ohio,  $02,000,000 ;  the  Norfolk  and  Western, 
$89,000,000;  the  Philadelphia,  Baltimore  and  Washington  Railroad, 
$23,000,000;  the  Northern  Central  Railroad  Company,  $11,000,000. 
I  am  merely  giving  you  the  round  numbers  here  without  the  odd 
dollars. 

Senator  Kean.  Is  this  the  capitalization  of  the  Pennsylvania  Rail- 
road? 

Mr.  Clements.  It  is  the  capitalization  of  these  roads. 
There  are  a  great  many  other  railroads  in  the  Pennsylvania  System. 
I  am  only  speaking  of  these  important  lines.  This  includes  the 
Pennsylvania  Railroad  Company  and  the  Pennsylvania  Company,  the 
Baltimore  and  Ohio  Railroad  Company,  the  Norfolk  and  Western, 
the  Chesapeake  and  Ohio,  the  Philadelphia,  Baltimore  and  Washing- 
ton, and  the  Northern  Central.  I  have  limited  these  to  this  number 
because  they  are  very  conspicuous  and  important  roads  and  illustrate 
the  manner  in  which  these  holdings  are  interlocked,  so  to  speak,  with 
these  different  roads.  Of  the  stock  of  the  Pennsylvania  ComjDany 
the  Pennsylvania  Railroad  Company  owns  all — $40,000,000.  Of  the 
stock  of  the  Baltimore  and  Ohio  Railroad  Company,  which  is  $184,- 
000,000,  the  Pennsvlvania  owns  $51,000,000  and  the  Pennsylvania 
Company  $16,000,000,  the  Philadelphia,  Baltimore  and  Washing- 
ton Railroad  Company  owns  $1,781,000.  and  the  Northern*  Central 
Railroad  Company  owns  $1,781,000.  Of  the  Chesapeake  and  Ohio 
Railroad  Company,  which  is  $62,000,000,  the  Pennsvlvania  Railroad 
owns  $10,000,000, 'the  Pennsylvania  Company  $4,000,000,  the  North- 
ern Central  Railway  Company  $1,500,000.  Of  the  stock  of  the  Nor- 
folk and  Western  Railroad  Company,  which  is  $89,000,000,  the  Penn- 
sylvania Railroad  Company  owns  $25,000,000,  the  Pennsylvania 
Company  $26,500,000,  the  Northern  Central  Company  $1,500,000; 
and  of  the  stock  of  the  Philadelphia,  Baltimore  and  Washington 
Railroad  Company,  which  is  $23,000,000,  the  Pennsylvania  Railroad 
Company  owns  $23,000,000,  with  some  odd  figures — practically  all. 
The  Northern  Central  owns  $352,000.  The  Pennsylvania  Company 
owns  $9,000,000.     I  have  left  off  the  odd  figures  generally. 

NoAV,  among  the  persons  who  are  on  boards  of  directors,  one  person, 
who  is  on  the"  IVnnsylvania  Railroad  Company's  board  of  directors, 
is  on  24  different  boards  of  directors.  Another  person  is  on  17  boards, 
and  so  on.  Some  of  these  directors  are  on  practically  all  of  these 
boards  of  directors.  For  instance.  Mv.  Unnies  is  on  tlie  directorship 
of  the  Norfolk  and  Western  road,  the  Baltimore  and  Ohio,  the  Penn- 
sylvania Company,  and  the  Pennsylvania  Railroad  ('ompany,  b.'.t 
not  on  the  Chesapeake  and  Ohio.  Mr.  McRae  is  on  the  Pennsylvania 
Company,  the  Pennsylvania  Railroad  Company,  the  Baltimore  and 
Ohio,  and  tha  Norfolk  and  Western.     And  so  it  goes.     T  have  these 
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statements,  Avhich  illustrate  how  the  inanagement  of  these  roads  is 
in  the  hands  of  the  same  men. 

Senator  Kean.  Do  you  intend  to  put  those  statements  in? 

Mr.  Clejments.  Yes ;  I  will  put  them  in  if  they  are  acceptable. 

Senator  Kean.  Those  are  very  well  managed  properties,  I  pre- 
sume ? 

Mr.  Cee^ients.  T  presume  so.  I  am  not  questioning  that.  But  I 
think  it  is  a  legitimate  inference  that  when  the  same  or  many  of  the 
same  people  are  on  the  boards  of  directors  of  each  one  of  these  roads, 
or  all  but  one",  that  they  are  not  as  likely  to  indulge  in  competition  with 
one  another  as  they  were  when  they  were  separate  and  distinct  and 
independent.     That  seems  to  be  a  reasonable  inference. 

Senator  Newi.akds.  Hence  you  would  not  expect  any  reduction  to 
take  place  by  competition  such  as  has  hitherto  taken  place? 

Mr.  Ceemexts.  That  is  exactly  the  issue  that  I  make  in  these 
things;  that  is  what  I  call  to  your  attention.  I  see  Senator  Gor- 
man is  on  one  of  these,  as  well  as  another  gentleman,  whose  name  I 
can  not  find  here  now. 

Senator  Kean.  Is  Senator  Gorman  on  there  for  the  State  of  Mary- 
land, as  a  State  director? 

Mr.  Clements.  Mr.  Gorman  and  one  other  man  are  here  as  repre- 
sentatives of  the  State  of  Maryland.  That  Avas  what  I  was  proceed- 
ing to  state.  I  wanted  to  state  the  fact  in  the  record.  They  are 
there  as  re]Dresentatives  of  the  State  and  not  in  any  personal  ca- 
pacity. 

Senator  Kean.  You  think  that  the  service  to  the  public  of  the 
Pennsylvania  Eailroad  is  good? 

Mr.  Glejnients.  Good  ? 

Senator  Kean.  Yes. 

Mr.  Clements.  They  have  undoubtedly  good  service.  I  think  they 
complain  at  times  that  they  are  very  greatly  congested  and  need  more 
rolling  stock,  and  I  know  at  times  they  have  been  so.  But  I  am  not 
making  any  contest  here  that  they  do  not  render  good  service,  and  I 
am  not  making  any  contest  for  the  confiscation  of  these  stocks  or 
bonds  or  trying  to  impugn  any  man  here  because  he  is  on  two  or  three 
of  these  boards.  That  is  under  the  law,  and  I  suppose  that  it  is  legiti- 
mate ;  but  I  am  speaking  of  it  as  a  continuous  and  a  growing  condition 
which  tends,  as  every  man  must  recognize,  I  think,  to  the  limitation 
of  competition  upon  which  the  public  is  supposed  to  rely  for  protec- 
tion against  unreasonable  and  extortionate  rates.  We  are  constantly 
told  in  these  hearings  that  there  is  no  danger  of  the  railroads  putting 
on  excessive  rates,  for  several  reasons.  In  the  first  place,  because  it  is 
against  their  interest  to  do  it;  in  the  second  place,  because  the  force 
of  competition  is  such  that  it  is  practically  impossible  to  do  it  any- 
how. Now,  the  Senator  from  New  Jersey  called  my  attention  when 
I  commenced — and  I  intended  to  speak  of  it  soon — to  this  statement 
found  in  a  report  made  by  the  Commission  in  a  case  concerning 

Senator  Kean.  Strawberries? 

Mr.  Cle^fents.  Strawberries;  yes,  sir. 

Senator  Kean.  Eates  from  Florida  ? 

Mr.  Clements.  Yes.  This  was  reported  by  Commissioner  Veazey, 
and  in  that  report  it  is  said  : 
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Notwithstanding  the  Commission  has  held  from  the  time  of  its  organization 
to  the  present  time  that  the  statute  requires  it  to  ascertain  and  determine  what 
the  reasonable  maximum  rate  is.  on  a  complaint  alleging  violation  by  reason 
of  excessive  freight  charges,  yet  some  carriers  continue  to  deny  the  soundness 
of  this  view  of  tiie  law.  But  under  the  renewed  presentation  of  this  argument, 
it  still  seems  plain  to  us  that  regardless  of  where  the  general  iKJwer  to  estab- 
lish rates  may  be  lodged,  the  ascertainment  of  a  reasonable  rate  where  extor- 
tion is  charged  necessarily  involves  the  determination  of  how  much  an  existing 
rate  is  in  excess  of  what  is  reasonable. 

Senator  Keax.  That  was  in  1892. 

Senator  Xewlaxds.  What  case  is  that? 

Senator  Keax.  That  Avas  the  StraAvberr}^  Case. 

Mr.  Cle3iexts.  Decided  in  January,  18'9-2.  That  was  a  complaint 
made  before  I  was  a  member  of  the  Connnission.  I  was  only  calling 
your  attention  to  that  case  because  of  the  statements  that  have  been 
made  as  to  whether  or  not  that  power  of  the  Commission  had  been 
questioned  prior  to  the  statement  of  Mr.  Morrison.  I  want  to  print 
what  Mr.  ]Slorrison  said  in  here.  AATiat  the  Commission  said  was 
written  and  penned  by  Mr.  IMorrison.  and  I  want  you  to  understand 
that  thoroughly,  that  Mv.  Morrison  did  not  say  that  nobody  ques- 
tioned its  power.  What  he  said  was  that  no  member  of  the  Commis- 
sion ever  officially  expressed  any  other  view  or  ever  failed  to  join  in 
the  action  which'was  taken,  beginning  with  the  case  which  was  com- 
menced the  second  month  after  the  Commission  was  organized,  and 
as  to  that,  no  railroad  company  filed  in  any  answer  a  contest  about 
this  question  for  the  first  ten  years  that  the  Commission  was  running. 
That  there  was  some  argument  and  talk  here  and  there  about  it  I 
have  not  denied,  of  course. 

Senator  Clapp.  The  time  has  come  for  adjournment  now.  We  can 
not  get  through  with  you  before  dinner  this  evening,  Mr.  Clements, 
so  we  will  take  a  recess,  and  if  it  suits  your  convenience  and  that  of 
the  Commission  we  will  be  pleased  to  hear  you  further  at  11  o'clock 
to-morrow  morning. 

Mr.  Cle:mexts.  I  thank  you.  I  have  but  little  more  to  say,  and 
I  will  be  here  then. 


Saturday,  Mat/  30,  1905. 
CONTINUATION  OF  STATEMENT  OF  HON.  JUDSON  C.  CLEMENTS. 

Senator  Cuelom  (in  the  chair).  You  may  proceed,  Mr.  Clements. 

]\Ir.  Cleafexts.  Mr.  Chairman  and  gentlemen  of  the  committee, 
when  the  adjournment  was  held  yesterday  afternoon  I  had  referred  to 
some  papers  relative  to  the  ownership  by  different  railroad  companies 
of  the  stock  in  others.  I  had  gone  through  with  the  papers  and  was 
asked  by  a  member  of  the  committee  to  put  them  in.  By  accident  I 
got  hold  of  them  and  took  them  away  with  my  other  papers.  I  sim- 
ply want  to  present  these  papers  in  connection  with  my  statement 
yesterday  afternoon. 

Senator  Cui.lo:m.  They  will  be  considered  a  part  of  your  remarks 
and  L""*^)  in. 
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Report  for  the  year  ending  June  30,  190Jf. 


Capital  stdck  outstanding: 

rennsylvnnia  Railroad  Company $296,504,550 

Pennsylvania  Company   40,000.000 

Baltimore  and  Ohio  Railroad  Company 184,244.812 

Chesapeake  and  Ohio  Railway  Company 62.799.400 

Norfolk  and  Western  Railway  Company 89,000.000 

Philadelphia.  P.altimore  and  Washington  Railroad  Company..  23.494,575 

Northern  Central  Railway  Company 11.462,300 

Of  the  stock  of  the  Pennsylvania  Company 40.000.000 

Pennsylvania   Railroad  Company  owned 40.000,000 

Of  the  stock  of  the  P.altimore  and  Ohio  Railroad  Company 184,244,812 

Pennsylvania  Railroad  Company  owned 51,773,300 

Pennsylvani.-i   Company   owned 16.044,600 

Philadelphia.  Baltimore  and  Washington  Railroad  Company 

owned    1.  781.  500 

Northern  Central  Railway  Company  owned • 1.781.500 

Of  the  stock  of  the  Chesapeake  and  Ohio  Railway  Company 62.  799.  400 

I'ennsylvania  Railroad  Company  owned 10.1.30.000 

Pennsylvania   Comi)any   owned 4,000,000 

Northern  Central  Railway  Company  owned 1.500,000 

Of  the  stock  of  the  Norfolk  and  Western  Railway  Company 89.000.000 

Pennsylvania  Railroad  Company  owned 25.830,000 

Pennsylvania  Company  owned 6.500,000 

Northern  Central  Railway  Company  owned 1,500,000 

Of  the  stock  of  the  Philadelphia.  Baltimore  and  Washington  Rail- 
road  Company    23.494.575 

Pennsylvania  Railroad  Company  owned 23.  1.32,  200 

Northern  Central  Railway  Company  owned 3.52.200 

Of  the  stock  of  the  Northern  Central  Railway  Company 11.  462.  300 

Pennsylvania  Railroad  Company  owned 9,401,950 

.A'«»//c.y  of  persons  on  the  board  of  directors  of  more  than  ■'>  railn-aii  companies. 

Boards. 

Green,  John  P 24 

McCrea,  .Tames 17 

Rea,  Samuel  17 

Shortridge.  N.  P 16 

AVoods.  Joseph  16 

Turner.  J.  J 14 

Barnes,  W.  H 14 

Tavlor.  E.  B 13 

Puffh.  Chas.  E 12 

Wood.  George . ^ 

Cassatt.  A.  J ^ 

Prevosc,  S.  M ^ 

Morris,  E.  B 7 

It  appears  that  the  members  of  the  boards  of  directors  of  certain  railway  com- 
panies, mostly  in  the  Pennsylvania  Railroad  system',  as  given  in  their  reports 
for  the  year  ending  June  30,  1904,  aggregated  395.  An  analysis  of  this  number 
shows  that : 

157  directorships  were  held  by  157  persons  on  1  board  only. 

63  directoi-ships  were  held  by  26  persons  on  from  2  to  5  boards. 

375  directorships  were  held  by  13  persons  on  more  than  5  boards,  distributed 
as  follows : 

1  person  held -'^ 

1  i)ersou  held ^1 

1  person  held 1 ", 

1  person  held ^' 

1  person  held ^*"' 

]  person  held ^'^ 

1  person  held ^^ 
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1  person  liold 13 

1  person  lield 12 

1   person  held 0 

1  person  lield 8 

1  person  held S 

1  person  held 7 

13  persons  held 175 

Names  of  the  directors  of  the  Pennsijlrania  UaUroad  Company.  PennsylvanUi 
Company.  Baltimore  and  Ohio  Railroad  Company.  Chesapeake  and  Ohio  Rail- 
tvay  Company,  and  Norfolk  and  Western  Ralicay  Company,  as  giren  i)i  their 
annual  reports  for  the  year  ending  June  30,  lOO'i. 


Pennsylvania  R.  R. 
Co. 

Pennsylvania  Co. 

Baltimoi-e  and  Ohio 
R.  R.  Co. 

Chesapeake  and 
Ohio  Rwy.  Co. 

Norfolk  and  West- 
ern Rwy.  Co. 

Axtell,  Decatur. - 

Bacon,  Edward  R . 

Barnes  Wm.H     

Barnes.  Wm.  H  . . 

Baughman,  L.  Vic- 
tor. 

Cassatt,  A.J 

J. 

Doran,  Joseph  I. 

Cowen.  John  K 

Cuvler  T  DeWitt  . 

Depew,    Chauu- 
cey  M. 

EU's  Rudolph    -.  .- 

Fink,  Henry. 

Gorman,  Arthur  P 

■ 

Oreen,  John  P 

■Griscom,  Clement  A 

Green,  John  P . . . 

Green,  John  P 

Green,  John  P.. . 

Green,  John  P. 

Harriman,       Ed- 
ward H. 



McCrea,  James  . . 
Morris.  E.B 

McCrea,  James 

McCrea,  James. 

Morris,  Effingham 
B. 

1 

Morawetz,    V  i  c- 

" 

Newman,  Wm.  H 

tor. 

Patterson,  C. 

Stuart. 

Prevost,   S  u  t  h  e  r- 

Prevost,    Suther- 
land M. 

Prevost, S.M  .... 

Prevost,  S.  M. 
Rea,  Samuel. 
Shortridge,    N. 

land  M. 

Pugh.  Charles  E 

Eea.Samwel  _ 

Pugh,  Charles  E- 
Rea,  Samuel 

Rea.  Samuel.. 

Ream,  Norman  B  . 

Rea,  Samuel 

Shortridge,  N.  Par- 
ker. 

Shortridge,  N.  P 

Speyer,  James 

Parker. 

Steele,  Charles 

Stevens,  Geo.  W . 

Stillman,  James. 

Taylor,  Edw.B 

Taylor,  WalterH. 

Turner,  J.  J     

Twombly,    H. 

McK. 
Wickham.H.T.. 

Wood,  George 

Wood,  George  . 



Senator  Kean.  Before  we  proceed,  I  want  to  call  attention  to  an 
«rror  in  the  record  of  yesterday.  At  the  top  of  page  93  the  atten- 
tion of  Judge  Clements  was  called  to  what  was  known  as  the  "  Straw- 
berry Case."    It  reads,  "  That  was  in  1902."    It  should  be  1892. 

Mr.  Clements.  The  date  was  1892.    That  is  correct. 

Senator  Kean.  I  would  like  to  have  that  correction  made, 

Mr.  Clements.  In  connection  with  this  same  question  of  issuing 
bonds  and  owning  bonds  and  stocks  of  one  company  by  another,  it 
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was  developed  in  the  investigation  of  the  Northern  Securities  scheme 
that  the  stocJc  of  the  Chicago,  Burlington  and  Quincy  road  was 
taken  over  at  the  rate  of  2  for  1  by  the  Great  Northern  and  the 
Northern  Pacific,  and  they  were  to  issue  bonds  and  make  mortgages 
on  those  roads  to  the  amount  necessary  to  take  the  stock  of  the 
Burlington  at  that  rate.  There  was  a  large  increase  proposed  at 
that  time  by  that  plan  of  making  an  annual  fixed  charge  to  pay  the 
interest  on  those  bonds  that  were  put  upon  those  northern  roads  in 
order  to  acquire  the  stock  of  the  Burlington  at  a  very  handsome  price. 

I  do  not  wish  'to  dwell  upon  this  particular  question  any  further 
in  that  line  or  extend  the  discussion  further,  but  I  wish  again  to  say, 
as  I  did  yesterday  in  referring  to  those  matters  of  OAvnership  by 
one  road  in  the  stock  of  another,  and  these  directorships  where  one 
person  is  on  the  board  of  directors  of  a  half  dozen  or  dozen  or  twenty 
roads,  that  the  whole  purpose  of  it  is  to  indicate  the  process  and  trend 
of  the  present  condition  in  respect  to  amalgamation  and  communitj'^ 
of  interest,  resulting  in  the  elimination  of  competition,  which  has 
interfered  with  the  right  of  the  public  to  be  protected  against  extrava- 
gant and  unreasonable  rates. 

This  is  no  personal  matter.  If  it  is  lawful  for  the  gentlemen  to 
do  it,  they  are  within  the  law,  and  I  do  not  say  that  it  is  or  is  not. 
I  am  not  talking  of  men.  The  Senator  from  New  Jersey  asked  me 
if  the  Pennsylvania  road,  to  which  reference  was  made,  was  not  well 
managed.  Of  course  it  is  well  managed.  There  is  no  better  managed 
road  in  the  country.  I  am  not  making  any  attack  upon  the  Pennsyl- 
vania road  or  upon  any  man  whose  name  appears  in  these  papers.  It 
is  not  a  question  of  men;  it  is  a  question  of  conditions.  That  is  all 
the  reference  I  have  made  to  these  matters,  and  that,  I  think,  is  perti- 
nent in  connection  with  the  question  as  to  whether  the  public  is  fully 
protected  now  as  against  unreasonable  rates. 

I  must  pass  on.  I  do  not  intend  to  extend  my  talk  much  further 
this  morning. 

I  was  asked  to  state  some  dates  in  respect  to  another  matter  to 
which  I  referred  j^esterday — that  was  a  transaction  between  the 
Atlantic  Coast  Line  and  the  Louisville  and  NasliA-ille  road.  I  have 
taken  from  the  record  in  that  case  this  quotation  from  the  testimony, 
which  I  think  covers  the  question  the  chairman  asked  me  yesterday 
to  cover  by  information  this  morning : 

Mr.  Gates :  First  be^an  to  acquire  the  stock,  "  I  think,  in  March."  Last  stock 
which  enterefl  into  the  transaction  bonght  between  the  "  Tth  and  10th  of  April." 
Mr.  Schwab  "came  to  my  hotel  and  woke  me  up  at  2  or  3  o'clock  in  the  morn- 
ing "  the  9th,  10th,  or  11th  of  April.    Option  given  April  15,  1902. 

Mr.  Erwin  :  On  or  about  December  1,  scrip  representing  300,000  shares  of 
Louisville  and  Nashville  stock  was  delivered  to  the  Atlantic  Coast  Line  Rail- 
road Company. 

Those  dates  I  think  cover  the  information  asked  for  yesterday 
respecting  the  beginning  and  end  of  that  transaction. 

I  was  also  asked  to  present,  as  an  appendix,  the  hearing  of  the  Milk 
Case,  to  which  reference  has  been  repeatedh^  made.  That  I  have  this 
morning. 

The  paper  referred  to  was  ordered  to  be  printed  as  Appendix  H. 

Senator  Kean.  Has  the  Atlantic  Coast  Line  presented  any  com- 
plaint to  the  Interstate  Commerce  Commission  for  violations  of  the 
interstate-commerce  act  ? 
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Mr.  Clements.  I  can  not  tell  you  the  details  of  that  complaint. 
It  was  presented  by  the  board  of  railroad  commissioners  of  the  State 
of  Kentucky,  and  they  were  represented  by  the  attorney-general  of 
Kentucky.  As  I  remember  it,  there  was  some  allegation  of  combina- 
tion in  restraint  of  trade,  in  violation  of  the  law.  Whether  or  not 
there  was  complaint  of  rates  I  had  no  opportunity  to  ascertain  last 
night  after  I  left  tiie  committee  room, 

Senator  Kean.  But  the  Commission  occupied  a  good  deal  of  time 
in  that  case. 

Mr.  Clements.  We  occupied  a  few  days  in  Ncav  York,  and  when 
we  quit  there  it  was  with  the  understanding  that  we  would  be  re- 
quested to  go  to  Louisville  to  take  further  testimony;  but  we  never 
went,  and  the  matter  never  Avent  any  further.  If  \\\e  Senator  has 
reference  to  the  question  whether  the  matter  involved  there  was  one 
within  the  jurisdiction  of  the  Interstate  Commerce  Commission,  I 
ani  free  to  say  that  I  have  always  had  the  impression  that  it  was 
quite  doubtful  whether  it  was  or  not. 

Senator  Kean.   I  am  under  the  impression  also. 

Mr.  Clements.  We  were  not  called  upon  to  pass  on  that  question, 
for  the  reason  that,  although  the  respondents  raised  that  question, 
when  we  heard  the  case  they  withdrew  all  objections  and  said  they 
would  present  the  witnesses,  Mr.  Stetson  and  Mr.  Baxter  represent- 
ing the  road,  so  that  what  was  done  was  done  without  question,  by 
common  consent,  so  to  speak. 

Senator  Kean.  I  was  only  looking  at  it  in  the  way  of  taking  up  the 
time  of  the  Commission. 

Mr.  Cle^nients.  The  Commission  hardly  felt  at  liberty  to  refuse  the 
State  of  Kentucky,  as  it  was  represented  by  its  commission  and  at- 
torney-general, to  hear  what  they  had  to  say  about  the  case  at  least, 
and  see  Avhether  they  could  present  a  case  or  not.  Besides  that,  by 
the  twelfth  section  of  the  act  to  regulate  commerce  the  Commission 
is  required  to  keep  itself  informed  with  respect  to  these  general  mat- 
ters and  to  make  recounnendations  from  time  to  time.  I  concur  in 
some  of  the  statements  I  have  seen  from  time  to  time,  to  the  effect 
that  probably  some  of  the  most  effective  good  that  has  been  accom- 
plished has  been  by  these  public  investigations  held  before  the  Com- 
mission and  the  publicity  that  has  resulted. 

Senator  Kean.   I  agree  with  you  on  that. 

Mr.  Clements.   I  am  glad  to  hear  that. 

It  was  said  a  few  days  ago  that  the  Commission  in  1891,  in  the 
Social  Circle  Case,  upon  the  testimony  of  a  single  witness,  undertook 
to  reduce  the  rate  on  first-class  goods  from  Cincinnati  to  Atlanta, 
which  would  result  in  other  changes,  and  it  is  onlj^  fair  to  say  that 
that  was  the  case  that  went  to  the  Supreme  Court.  It  was  a  long 
and  short  haul  case,  as  well  as  involving  a  complaint  of  the  rate  to 
Atlanta.  But  it  leaves  an  unfair  impression  to  say  that  the  Com- 
mission, on  the  testimony  of  one  witness,  reduced  the  rate  or  under- 
took to  reduce  it  a  cent  beloAV  the  rate  that  that  witness  said  Avas  a 
reasonable  rate.  That  was  another  case  that  was  prepared  and  de- 
cided before  I  came  on  the  Commission.  Colonel  Morrison  handled 
that  case,  and  the  report  bears  his  name. 

The  other  facts  of  the  case  pertinent  to  that  question  for  a  fair 
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understanding  are  that  the  through  rate  from  Cincinnati  to  Augusta, 
170  miles  beyond  Atlanta,  was  $1.07;  the  rate  to  Social  Circle  and 
intermediate  points  Avas  $1.37,  as  I  understand;  the  rate  to  Atlanta 
was  $1.07,  the  same  as  to  Augusta ;  the  rate  to  intermediate  points 
was  the  through  rate  to  Atlanta  plus  the  local  rate  from  Atlanta. 
The  Commission  did  not  undertake  to  disturb  the  rate  to  interme- 
diate jDoints.  The  one  witness,  to  which  reference  was  made  as  being 
"  the  one,''  was  the  vice-president  of  the  Cincinnati,  New  Orleans 
and  Texas  Pacific,  otherwise  called  the  Cincinnati  Southern  road, 
from  Cincinnati  to  Chattanooga,  which  covered  two-thirds  of  the 
entire  through  route  from  Cincinnati  to  Atlanta.  That  was  the 
sworn  testimony  of  the  vice-president  of  that  road.  It  is  only  fair 
to  say  that  although  there  was  but  one  Avitness  that  one  Avitness  Avas 
the  vice-president  of  the  road  coA^ering  tAvo-thirds  of  the  distance. 
But  the  rate  of  $1.07  to  the  point  170  miles  farther  was  another  perti- 
nent fact  of  Avhich  the  Commission  took  cognizance. 

I  have  nothing  further  I  wish  to  say  about  that  case,  but  it  is  only 
fair  to  say  that  the  person  Avho  Avas  that  "  one  Avitness  ''  should  be 
knoAvn  as  a  railroad  man  operating  that  line  two-thirds  of  the  dis- 
tance. His  testimony  was  taken  as  in  the  nature  of  an  admission  as 
to  what  was  reasonable. 

Some  questions  Avere  referred  to  yesterday  in  respect  to  this  case, 
out  of  which  the  Maximum  Rate  Case  greAv,  and  I  neglected  to  say, 
as  I  intended  to  do,  that  not  long  since  the  rates  were  reduced  by  the 
carriers  themselves  from  $1.07  from  Ohio  River  points  to  Atlanta  as 
a  representatiA^e  point.  The  old  rate  haA'ing  been  $1.07,  it  has  been 
reduced  to  98  cents,  and  only  three  or  four  days  since  there  has  gone 
into  effect  a  reduction  from  Chicago  to  the  Ohio  River  to  the  amount 
of  5  cents  on  first-class  and  relatiA^e  reductions  on  the  other  classes. 
So  that  the  carriers  themselves  have  at  last  moved  a  long  Avay  in  the 
direction  the  Commission  then  found  or  directed  or  ordered  that 
they  should  do.  It  is  true  a  good  many  3'ears  haA^e  elapsed,  but 
there  has  been  a  substantial  movement  Ijy  them  in  that  direction. 

It  maA'  be  said  that  this  Avas  not  altogether  A^oluntary.  The  Geor- 
gia raihvay  commission  undertook  to  make  some  rules  and  regula- 
tions last  year,  or  in  the  early  part  of  this  3'ear,  which  resulted  in 
an  application  for  an  injunction  by  the  railroads  against  that  com- 
mission to  enjoin  a  revision  of  rates  going  into  effect  in  the  State. 
Out  of  that  grcAv  a  conference  and  compromise,  the  result  of  which 
was  that  the  railroads  undertook  to  and  did  reduce  rates  first  from 
eastern  points  and  then  from  western  points  all  through  that  ter- 
ritory. Of  course,  they  filed  the  injunction  upon  the  theory  that 
the  rates  Avere  already  low  enough  and  ought  not  to  be  reduced. 
They  compromised  that,  and  the  commission's  case  was  token  out  of 
court.  If  it  be  said  that  the  contention  of  the  railroads  waS/right : 
that  the  rates  Avere  already  as  Ioav  as  they  ought  to  be,  and  that  there 
was  then  a  compromise,  it  only  illustrates  Avhat  I  said  j^esterday, 
that  a  large  city  backed  by  a  State  commission  and  by  influences — 
neAvspaper,  public  opinion,  and  otherAvise— can  be  focalized  so  as 
to  induce  them  to  do  a  thing  of  this  kind.  Perhaps  an  individual 
or  a  hamlet  or  small  toAvn  Avould  not  be  able  to  bring  about  such  a 
result  as  that.  It  is  one  Avay  or  the  other.  The  rates  before  this 
change  was  made  Avere  either  proper  or  improper.     If  they  haA'^e 
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been  forced  into  a  reduction  of  them  without  due  reason  and  cause, 
by  the  potency  of  the  influence  behind  them,  then  in  order  to  get 
justice  or  in  order  to  get  rates  reduced  there  must  be  some  such 
opinion  as  that  which  can  not  be  brought  to  bear  by  every  man  in 
every  connnunity  and  every  town.  If  it  was  right  on  the  merits  of 
the  proposition,  it  ought  to  have  been  done  without  that  sort  of  pro- 
ceeding, and  perhaps  might  have  been  done  some  time  between  this 
and  the  years  ago  when  this  matter  was  up  before. 

Senator  Cullom.  A  new  condition  of  affairs  has  been  brought 
about  in  the  meantime  so  as  to  justify  it  now,  when  it  might  not 
have  been  so  before. 

Mr.  Clements.  Of  course,  there  can  be  a  great  many  changes.  The 
Commission  then  said  there  had  been  great  changes  in  the  then  exist- 
ing conditions  from  wliat  they  wore  when  that  basis  of  rates  was  orig- 
inally fixed,  and  that  the  density  of  traffic  had  increased  on  these 
roads.  All  of  that  was  taken  into  account  and  discussed,  and  given 
among  the  reasons  for  the  finding  and  conclusion  of  the  Commission 
in  that  case.  I  hardly  think  that  justice  can  be  done  to  a  full  con- 
sideration of  that  case,  if  it  is  to  be  gone  into  without  having  the  full 
report  that  was  made  at  the  time  about  it. 

It  has  been  said  here  that  the  Commission  hardly  assigned  any 
reasons  for  what  it  did.  The  reasons  are  all  set  forth  there,  compari- 
sons and  costs,  so  far  as  they  could  be  ascertained.  Changed  condi- 
tions may  have  been  due  to  the  increased  volume  and  density  of 
movement  over  those  roads  which  had  grown  up,  and  all  those 
changed  conditions  have  gone  on  since  the  original  basis  was  made. 

Senator  Newlakds.  In  "that  case  did  you  take  into  consideration 
any  of  the  elements  spoken  of  by  the  Supreme  Court,  as  to  value 
of  the  road  and  fair  return  upon  capital  invested? 

Mr.  Clements.  We  undertook  to  do  that  as  well  as  we  could  with 
the  facts  before  us,  in  respect  to  the  earnings  per  ton  per  mile,  the 
increase  in  density  of  business,  and  all  those  things. 

Senator  Newlands.  Do  you  find  that  practically  any  rule  of  ad- 
justing, with  the  considerations  referred  to  by  the  Supreme  Court, 
can  be  held  in  view  ? 

Mr.  Clements.  It  is  ver}'  difficult  to  give  a  practical  application 
of  some  of  these  matters  in  any  case.  I  think  it  is  said,  among  other 
things,  that  regard  must  be  had  to  the  value  of  the  property,  and  per- 
haps to  the  value  of  bonds  and  stock  and  the  earning  capacity  of 
the  road  and  all  that.  Of  course,  the  earning  capacity  of  the  road 
depends  on  the  rates  they  are  allowed  to  charge,  in  a  great  measure. 
The  value  of  bonds  and  stock  depends  upon  what  they  earn;  what 
they  earn  depends  upon  the  rates;  and  so  it  goes  in  a  circle  to  some 
extent. 

Senator  CL^.LO.^I.  I  do  not  want  to  hurry  you.  Judge,  in  what  you 
have  to  say,  but  I  think  it  is  proper  that  the  committee  should  make 
it  known  that  we  expect  to  conclude  our  hearings  in  a  few  days,  and 
that  two  or  three  other  Commissioners  are  to  be  heard,  as  well  as  a 
good  many  other  gentlemen,  so  that  we  would  like  to  have  what 
you  have  to  say  further  condensed  as  much  as  it  can  be  done  con- 
sistently with  doing  justice  to  yoiu-self  and  to  the  subject. 

Mr.  Clements.  I  am  trying  to  do  that,  and  I  am  very  nearly 
through,  Mr.  Chairman. 
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As  I  said  yesterday,  it  is  impossible  that  reply  can  be  made  to 
many  things  that  have  been  said  here.  I  will  not  undertake  to  do 
that.*^  I  have  done  practically  as  much  of  that  as  I  expected.  I 
have  taken  certain  representative  samples  of  what  I  thought  was 
unjust,  unfounded,  and  unfair,  and  I  must  rest  with  that  as  a  sample 
of  what  might  be  said  about  the  others. 

A  good  deal  of  reference  has  been  made  from  time  to  time  to  a 
comparison  of  the  rates  in  this  country  with  those  in  England.  It 
has  been  said  that  our  rates  are  very  much  lower  than  they  are  in 
England.  The  conditions  are  totally  ditferent.  The  hauls  are  very 
much  longer  in  this  country  than  they  are  in  England.  The  Com- 
mission has  repeatedly  asserted,  and  I  think  established  by  its 
official  statistics,  that.' taken  as  a  whole,  the  American  rates  are 
reasonably  Ioav.  particularly  upon  the  bulk  of  low-grade  raw  mate- 
rials. It  is  not  the  intention  of  the  Commission  to  claim  that  all 
rates,  in  this  country  or  generally,  are  unreasonable.  Upon  the 
other  hand,  it  is  not  conceded  that  such  a  thing  as  an  unreasonable 
rate  is  either  impossible  or  improbable. 

But  no  intelligent  comparison  has  yet  been  made  with  foreign 
rates  since,  as  a  rule,  the  comparisons  have  been  made  by  the  book, 
and  no  two  systems  of  accounts  in  various  countries  are  alike.  The 
service  is  unlike.  The  shipper  loads  and  unloads  in  most  cases  in 
this  countr}',  and  the  shipments  are  carload  in  such  large  proportion. 
The  cream  of  the  traffic  here  is  carried  by  postal  cars,  express  cars, 
and  private  car  lines,  which  service  abroad  is  reported  as  railway  serv- 
ice, and  where,  too.  the  rate  includes  such  terminal  charges  as  free 
cartage  for  collection  and  delivery.  The  freight  rates,  for  instance,  of 
Germany  cover  what  here  is  expected  only  of  express  companies 
with  their  high  cost. 

Senator  Xewlaxds.  In  Germany  does  the  shipper  actually  have  to 
attend  to  the  deliA^ery  of  the  goods? 

Mr.  CLE:NrENTS.  I  do  not  know  how  it  is  in  Germany.  My  refer- 
ence is  to  England  on  that  point. 

So  often  as  overcapitalization  is  mentioned  of  the  railways  of  this 
•country,  comparison  is  made  of  the  $60,000  to  $05,000  per  mile  on 
our  roads  and  $200,000  per  mile  on  English  roads.  Acworth  shoAvs 
they  are  worth  it.  We  have  over  200.000  miles  of  line,  mostly  single 
track;  270.000  miles  of  all  lines,  or  about  one-third  of  a  mile  extra 
track  or  siding  for  each  mile  of  route.  England  has  20,000  miles  of 
route,  but  50.000  miles  of  track,  or  2^  miles  for  each  single  track  mile. 
Their  roads  are  far  better  ballasted  and  policed;  their  buildings 
are  all  substantial  brick  or  stone,  while  most  of  ours  are  cheap  frame; 
their  terminals  are  far  more  expensive  in  proportion  to  their  shorter 
lines,  and  the  equipment  much  more  dense  and  expensive. 

To  all  this  should  be  added  the  fact  that  grade  crossings  are  almost 
unknown,  and  the  double  tracking  nearly  universal,  which  means 
more  expensive  and  numerous  viaducts  and  bridges,  usually  of  stone, 
where  a  great  proportion  of  our  own  is  trestle. 

Much  merit  is  made  of  the  fact  that  the  carriers,  bv  their  conces- 
sions in  low  long  distance  tariffs,  have  built  up  the  trade  of  favored 
localities;  have,  as  they  are  proud  to  put  it,  evened  up  the  advantages 
of  location  of  varied  industries. 

Let  me  read  a  clause  from  the  opinion  of  Judge  Taft  and  the  court 
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composed  of  Justices  Harlan,  Taft.  and  Lnrton,  in  "svhat  is  known  as 
the  Chattanooga  Case,  a  few  years  ago,  in  respect  to  this  matter  of 
competition  and  the  lessening  of  it.  This  is  a  statement  of  that 
opinion : 

The  interstate-commerce  law,  it  is  conceded,  was  intended  to  encourage  normal 
competition.  It  forbids  pooling  for  the  very  purpose  of  allowing  competition 
to  have  effect.  But  it  is  not  in  accord  with  its  spirit  or  letter  to  recognize,  as  a 
condition  justifying  discrimination  against  one  locality,  competition  at  a  more 
distant  locality,  wiien  competition  at  the  nearer  pont  is  stilted  or  reduced,  not 
by  normal  restrictions,  but  by  agreement  between  those  who  otherwise  would 
be  competing  carriers.  The  difference  in  conditions  thus  produced  is  effected 
by  restraint  upon  trade  and  commerce,  which  is  not  only  violative  of  the  common 
law.  but  of  the  so-called  Federal  antitrust  act.     (99  Fed.  Rep.,  52.) 

Senator  Xewlajnds.  That  was  reversed,  was  it  not  ? 

Mr.  Clements.  The  case  was  reversed,  but  I  do  not  think  that  lan- 
guage was  criticised  in  any  degree  by  the  Supreme  Court.  The  case 
was  rcA^ersed  on  the  ground,  as  in  the  circuit  courts  in  the  long  and 
short  haul  cases,  that  if  there  was  an  unjust  discrimination  it  must 
grow  out  of  the  fact  that  the  rates  were  unreasonable  at  the  nearer 
point — Chattanooga — or  that  there  was  nothing  to  justify  the  lower 
rate  at  the  other  point ;  and  they  held  that  there  Avas  competition  in 
that  case  from  the  Ohio  River,  This  was  in  reference  to  freight 
from  the  East,  southward  through  Chattanooga,  and  around  to  Xasli- 
ville.     That  is  what  was  involved  in  the  complaint. 

A  great  deal  has  been  said  here  in  the  way  of  criticism  of  some 
statements  that  have  appeared  in  regard  to  the  effect  of  these  in- 
creases, but  as  the  committee  is  anxious  to  get  on,  and  I  want  to  get 
out  of  the  way  of  others  who  are  to  speak,  T  will  not  take  up  that 
matter  and  go  into  detail  about  it. 

But  I  will  call  attention  to  this  fact:  That  the  gross  receipts  from 
the  railroads  of  the  country  for  the  j^ear  1903  exceeded  the  gross 
receipts  from  the  freight  business  in  the  year  1899  (two  years  put 
into  that  comparison)  by  $425,000,000.  That  money  came  from  some 
source.  There  was  perhaps  15,000  miles  more  of  mileage  the  latter 
year  than  the  first.  I  want  to  be  perfectly  fair  about  it.  There  had 
also  been  a  decided  increase  of  tonnage,  and  there  had  been  a  diminu- 
tion of  rate  cutting  and  rebates.  Avhich  added  to  the  gross  receipts 
from  all  these  sources. 

But  it  is  idle  to  deny  that  this  great  increase  of  rates  on  so  many 
hundred  leading  products  over  the  country  that  move  every  day 
over  everv  road  in  the  country  plaved  no  part  in  that  vast  increase 
of  revenue  in  1903  over  1899  of  $4-25,000,000  on  freight.  It  is  idle 
to  go  into  it  and  say  that  the  increase  of  rates  was  a  mere  l)agatelle 
or  not  to  be  considered.  Why  were  they  increased  I  The  allegation 
everywhere  was  that  it  was  done  to  get  a  greater  revenue;  that 
they  had  to  confront  greater  expense.  They  did  it  to  get  money. 
They  show  what  they  got.  Yet  the  argument  is  made  that  that 
played  no  part  in  it ;  that  the  effort  Avas  a  failure :  that  they  increased 
rates;  but  it  did  not  produce  much  money  from  that  source.  Tliat 
is  a  mere  guess.  It  is  said  that  the  best  estimate  was  made,  but  that 
they  had  nothing  to  estimate  upon. 

It  is  said  that  in  the  year  1899,  when  freight  was  scarce,  there  would 
be  more  of  it — a  greater  j^ropoi'tion  of  it — carried.  It  seems  to  me  the 
reverse  would  be  the  case  in  the  natural  order  of  thip.ii's:   (liat  where 
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the  roads  were  all  congested  and  the  centers  were  congested,  the  freight 
would  move  then  by  the  direct  and  short  line,  so  as  to  relieve  conges- 
tion the  quickest,  because  they  would  save  time  to  take  the  short  route. 

So  in  the  matter  of  duplications,  which  are  unavoidable  because 
some  roads  do  not  report  what  originates  and  what  is  brought  to  them, 
do  not  segregate  what  originates  on  their  own  lines  from  what  is 
brought  to  them  by  other  lines.  So  there  is  this  duplication  where  it 
is  hauled  from  one  group  to  another.  But  the  same  basis  was  used 
for  all  that  in  both  years. 

Bevond  that,  alsol  the  percentage  of  the  increase  of  tonnage  in  the 
year  1903  over  the  year  1899  was  very  much  less  than  the  increase  in 
the  percentage  of  gross  receipts,  which  is  another  fact  showing  that 
when  they  increased  all  these  rates  on  these  leading  articles  for  the 
purpose  of  getting  more  money  they  did  not  fail  to  do  it.  These 
gentlemen  know  what  they  are  "about.  They  are  practical  men,  they 
are  not  theorists. 

The  Chairman.  When  you  made  the  statement  or  report  that  is 
incorporated  in  Senate  Document  No.  257  you  had  before  you  all 
the  data,  had  you  ? 

Mr.  Clements.  The  reports  had  not  been  handled,  and  most  of 
them  were  in ;  I  do  not  know  whether  all  were  in  or  not ;  some  come 
in  very  late.  But  the  tabulation  and  handling  of  these  papers  had 
not  Ijeen  put  in  shape  in  the  statistician's  office  so  that  the  matter 
could  be  covered  at  that  time  on  an  exact  basis. 

Senator  Dolliver.  Has  any  report  been  made  since  that  would 
bring  these  figures  up  to  date? 

Mr.  Clements.  It  has  been  stated  here,  I  think,  that,  figuring  on 
the  basis  of  the  statistician,  as  he  does  from  year  to  year,  it  would 
show  about  $104,000,000. 

Senator  Newlands.  $104,000,000  increase  for  1904  or  1903  ? 

Mr.  Clements.  We  take  the  tonnage  and  divide  that  into  the 
gross  receipts,  but  the  difficulty  was  that  the  total  tonnage  included 
duplications.  The  statistician  has  a  way  of  eliminating  part  of  that, 
for  this  reason:  Although  the  roads  are  required  to  report  the  ton- 
nage that  originates  segregated  from  that  which  comes  to  them  from 
another  road^nd  is  hauled  partly  by  one  or  more  roads,  consequently 
causing  more  or  less  duplication,  yet  they  are  requested  to  report 
those  separately  so  that  they  can  be  divided  and  the  truth  accurately 
ascertained.  But  a  substantial  percentage  of  the  roads  fail  to  segre- 
gate the  tonnage  in  their  reports. 

Senator  Dolliver.  Does  not  the  law  require  them  to  do  it? 

Mr.  Cle]\ients.  The  twentieth  section  of  the  act  to  regulate  com- 
merce requires  them  to  make  annual  reports  to  the  Commission,  and 
the  Commission  has  ordered  that  to  be  done,  and  prescribes  and 
prints  forms  which  are  sent  to  the  roads  with  specific  directions  to 
do  these  things,  but  a  substantial  percentage  of  them  never  do  that. 
They  will  report  the  tonnage  and  omit  the  revenue,  or  they  will 
report  revenue  and  omit  the  tonnage,  and  then  they  will  omit  to  segre- 
gate the  tonnage  which  comes  to  them  from  another  road  from  that 
which  originates  on  their  own  road.  So  that  the  final  handling  of 
these  reports  by  the  statistician  must  take  into  account  all  these 
matters,  eliminating  the  reports  from  the  roads  Avhich  have  made 
imperfect  reports,  and  reach  an  average  from  what  is  left. 
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Senator  Dolliver.  Do  these  failures,  to  make  the  report  ordered 
or  required,  tend  to  vitiate  the  statistics  and  disturb  their  vahie? 

Mr.  Cle:\iexts.  I  think  they  substantially  indicate  the  conditions 
after  they  are  finally  made  up,  but  of  course  you  can  see  that  it  makes 
it  utterly  impossible  to  make  an  absolutely  accurate  statement  with- 
out full  and  accurate  reports. 

Senator  Dolliver.  Would  you  suggest  an}*  clianges  in  the  law  as  to 
the  form  in  which  these  reports  shall  be  made  so  as  to  make  them 
available  and  useful? 

Mr.  Clements.  I  think  if  the  twentieth  section  were  amended  so  that 
a  reasonable  penalty  should  be  provided  for  failure  to  make  reports, 
that  would  be  a  spur  to  cause  the  roads  to  comply  not  only  within  a 
reasonable  time,  but  to  comply  in  full.  The  Commission  has  several 
times  recommended  that.  There  is  no  penalty  now.  We  beg  for 
reports,  and  correspond  about  them,  and  do  all  we  can  to  get  them. 
That  is  one  reason  why  the  annual  report  does  not  appear  earlier. 

The  Chairman.  Proceed  with  j^our  statement.  Judge. 

Mr.  Cle^iexts.  I  do  not  mean,  by  referring  to  this  matter  of  in- 
crease of  revenue,  to  say  that  that  was  all  ill-gotten  gain  by  unjust 
increase.  I  find  it  necessar3\  in  order  not  to  be  misunderstood,  to 
caution  agnin'-t  that.  There  is  no  pretense  that  there  was  no  justi- 
fication for  some  of  these  increases,  and  it  is  idle  to  say  that  they  did 
not  result  in  increase  of  revenue  to  the  railroads. 

This  whole  matter  is  before  you  now.  I  am  through  with  what  1 
desire  to  say. 

The  Chairman.  The  members  of  the  committee  will  desire  to  ask 
3'ou  some  questions. 

]\Ir.  Clem:ents.  Before  that  I  would  like  to  say  that  the  gentleman 
who  preceded  me  yesterday,  Mr.  Gates,  of  Tennessee,  referred  to  what 
1  understood,  in  the  connection  in  which  he  used  it,  to  be  an  allega- 
tion that  the  recent  complaints  had  been  solicited  by  the  Commission, 
lie  did  not  say  ''  by  the  Commission.*'  but  he  had  used  the  matter  in 
such  a  connection  that  I  could  see  no  other  inference,  and  made 
reference  to  it  as  an  unjust,  unjustifiable,  and  unfounded  charge. 
The  gentleman  spoke  to  me  about  it  after  I  went  out  of  here — it  was 
the  first  time  I  had  met  him — and  said  he  wanted  to  say  that  he  had 
no  idea  of  intimating  that  the  Commission  had  done  things  of  that 
kind,  but  ^a  hat  he  did  mean  to  say  was  that  certain  literature  which 
had  been  sent  out  from  some  source  or  other  had  encouraged  that 
sort  of  thing.  It  was  a  mere  general  expression  of  opinion,  and  in 
justice  to  him  I  wanted  to  make  this  statement. 

The  Chair.aian.  AVould  3'ou  suggest  any  amendment  to  the  exist- 
ing laAv  to  provide  that  the  private  car  lines  or  priA\ate  car  sj^stems 
be  put  under  the  interstate-commerce  law,. subjecting  them  to  all  the 
provisions  of  law  relating  to  interstate  carriers? 

Mr.  CLE:iiENTS.  I  have  thought  that  it  was  necessary  to  the  ends  of 
justice  that  the  service  in  connection  with  refrigeration  should  in  some 
way  be  amenable  to  the  same  jurisdiction  that  the  freight  rates  are, 
however  that  can  be  done. 

The  Chairman.  Do  you  believe,  or  do  you  know  directly  or  indi- 
rectly, that  there  are  abuses  and  discriminations  growing  out  of 
switching  and  terminal  charges  and  paying  commissions? 

Mr.  Ci-F3rE.\Ts.  The  Commission  has  investigated  a  few  cases  of 
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that  kind  where  it  Avas  satisfied  that  a  manufacturing  establishment, 
which  had  a  short-line  switch  or  short  road,  was  getting  an  undue 
and  unreasonable  amount  of  the  through  rate  which  would  be 
awarded  to  the  railroad.  It  Avould  be  incorporated  as  a  railroad, 
and  the  Commission  has  no  power  to  destroy  its  charter.  It  is  in- 
corporated and  acting  as  a  railroad  and  is  coupled  with  a  joint  tariff 
with  a  real  railroad,  and  we  thought  it  got  such  an  undue  proportion 
of  the  thi'ough  rate  as  to  amount  practically  to  a  rebate. 

The  CiiAiioiAN.  Are  there  abuses  and  wrong  practices  between 
railroads  and  eleA'ator  companies? 

Mr.  Clemexts.  It  is  so  alleged.  The  Commission  had  occasion 
to  investigate  that  matter  once  or  twice  within  the  last  few  years. 
Take  the  Union  Pacific  case,  for  instance.  It  was  true  that  they 
were  paying  a  certain  amount  for  all  grain  put  into  their  elevators 
at  Omaha.  Peev}'  &  Co.,  who  are  doing  business  over  that  road  and 
bringing  it  in  there,  would  get  the  same  allowance  for  their  own 
grain  which  thej^  put  into  their  own  elevator  that  was  alloAved  the 
railroad.  The  railroad  said  it  was  to  its  interest  to  have  it  go  into 
an  elevator  there,  because  that  was  the  end  of  the  line  of  the  Union 
Pacific;  that  they  did  not  want  their  cars  to  go  East;  they  Avanted 
them  emptied  promptly  so  as  to  use  them  again  back  "West ;  and 
that  it  Avas  cheaper  to  them  to  pay  this  allowance  to  PeeA^y  &  Co.  on 
their  own  grain  than  it  Avould  be  to  build  elevators  and  operate 
them,  and  so  they  had  made  this  contract.  The  testimony  shows, 
and  in  all  probability  it  was  true  as  a  contract  proposition  between 
the  eleA^ator  company  and  the  railroad,  that  it  Avas  not  a  bad  con- 
tract for  the  railroad;  but  at  the  same  time  a  great  many  have  said 
and  thought  that  Avas  an  undue  advantage  to  PeeA^y  &  Co.,  and  that 
illustrates  it.  It  is  a  difficult  matter  for  the  Commission,  as  it 
would  be  for  any  court,  to  say  Avhether  three-fourths  of  a  cent  or  a 
cent  is  excessiA^e  and  that  part  of  it  is  rebate.  It  may  be  a  little 
excessiA'e,  a  little  more  than  cost,  and  may  giA'e  the  man  who  owns 
the  elevator  a  club  OA'er  his  competitors  to  that  extent,  and  on  large 
transactions  it  would  amount  to  a  good  deal,  and  yet  no  court,  jury, 
or  commission  could  satisfactorily  say  and  demonstrate  that  it  was 
so  excessive  as  to  amount  to  a  rebate. 

The  CHAiiniAx.  Do  3'ou  think  that  the  abuses,  preferences,  ad- 
vances, sAvitching  charges,  elevator  charges,  and  terminal  charges  can 
noAv  be  corrected  by  the  laAv  as  it  is?  If  not,  Avhat  suggestions  would 
you  malie  in  the  Avay  of  amendment  so  as  to  reach  these  particular 
abuses  ? 

Mr.  Clejnients.  The  difficulty  is  illustrated  in  this :  Take  the  icing 
business,  for  instance.  Undoubtedly  there  may  be  some  allowances 
made  for  the  service.  Ickig  is  necessar}^  to  protect  certain  property 
in  transit.  What  shall  it  be?  Shall  it  be  the  bare  cost  of  the  ice. 
or  shall  there  be  something  added  for  the  ser\'ice  and  for  the  other 
incidental  expenses?  And  if  so.  hoAv  much?  It  becomes  a  matter  of 
proof  in  the  case.  One  jury  would  think  one  amount,  and  another 
jury  Avould  thing  another  amount  Avas  correct;  and  one  commission 
might  think  this  amount  Avas  correct,  and  the  court  another  amount. 
Unless  there  can  be  some  uniform  rule  to  cover  all  that  ought  to  be 
covered  by  this  extraordinary  serAdce  there  will  ahvays  be  discrimi- 
nations as  long  as  the  rule  is  iflexible.     We  have  not  altogether  agreed 
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about  that.     Some  of  us  have  thought  that  this  matter 
mately  be  reached,  under  the  present  Elkins  hiw.  as  a  discr"! 
but  it  is  a  vexed  question,  and  it  will  be  litigated  to  the  end. 

The  CiiAiRMAx.  Naturally,  Congress  wants  to  have  the  law  put  in 
such  shape  as  to  correct  and  prevent  these  abuses.  Having  regard 
to  your  experience  and  constant  study  of  these  matters  for  a  number 
of  years,  Avhat  specific  amendment  would  you  recommend  to  be  made 
to  the  present  law  to  better  prevent  and  punish  all  these  abuses? 

j\[r.  Cleaients.  I  can  not  think  of  anything  bettor  than  to  require 
the  carrier  over  whose  road  the  cars  run — or  the  car  lines,  if  you  can 
make  them  subject  to  the  law  as  a  carrier — publish  their  rates  like  the 
railroads  pubhsh  freight  rates. 

I'he  Chairman.  If  you  could  talve  time.  Judge  Clements,  to  write 
out  and  send  to  us  some  specific  amendment  to  a  particular  section  of 
the  Elkins  law  or  the  original  law,  the  committee  would  be  glad  to 
have  that.  We  should  be  glad  to  have  it  either  from  you  or  from 
any  niembcr  of  the  Commission.  Our  desire  is  to  strengthen  the  law 
so  as  to  reach  these  abuses  and  stop  them  entirely. 

Mr.  C-ee;ments.  If  you  desire,  we  will  undertake  to  frame  a  sug- 
gestion of  thiit  kind.  Of  course,  I  can  not  do  it  here.  It  requires 
a  good  c^eal  of  ingenuity  to  make  a  law  that  Avill  do  enough  and  not 
too  much. 

The  Chair:max.  I  draw  3^our  attention  to  these  specific  abuses,  and 
the  committee  will  be  glad  to  have  any  amendment  proposed  by  you 
or  the  Commission  to  cover  the  subject. 

^Ir.  Cle?.iexts.  I  have  no  doubt  all  the  members  of  the  Commission 
will  be  glad  to  take  time  to  do  that. 

The  Chairman.  In  the  direction  of  correction  of  these  abuses, 
could  a  more  uniform  system  of  bookkeeping  be  devised  and  adopted 
b}'  the  railroads  for  showing  the  business  of  the  roads?  I  mean  a 
system  that  Avould  enable  the  oflicers  or  anybody  to  examine  them  and 
detect  wrong. 

^[r.  Clements.  I  am  not  an  expert  in  the  business  of  bookkeeping, 
but  it  has  ahvays  seemed  to  me  that  if  every  road  should  be  required 
to  keep  the  san'ie  kind  of  books  so  that  an  examiner  could  go  into  a 
railroad  ofUce  and  find  every  class  of  items  on  the  same  book  in  each 
office  and  have  books  enough  to  cover  the  business,  it  would  be  a  great 
facility  afforded  if  the  papers  and  vouchers  could  be  entered,  and 
that  it  would  serve  sometimes  to  uncover  a  rebate — not  always. 

The  Chairman.  You  would  recommend  that  these  books  be  open 
at  all  times  to  inspection  by  a  Government  railroad  examiner? 

Mr.  Clements.  I  certainly  think  that  would  be  a  gi-eat  check  on 
these  evasions.  The  Commission  now  has  the  power  to  investigate 
under  the  decision  of  the  Supreme  Court — to  call  for  the  production 
of  books  and  papers — but  it  must  call  for  something  definite.  It  does 
not  know  what  to  call  for  until  it  has  found  out,  and  does  not  know 
the  number  of  the  voucher  or  what  book  to  call  for,  and  if  we  call 
for  all  the  books  wanted  to  make  a  rambling  search,  then  we  have  a 
wagonload  of  books,  and  we  would  not  know  where  to  look  for  any- 
thing. The  Commission  would  be  a  year  in  examining  those  books, 
and  even  then  might  not  find  what  it  wanted.  In  the  meantime  it 
would  be  unreasonable  to  have  those  books  out  of  the  custody  of  those 
in  charge  of  the  railroad  business  in  their  offices. 
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The  Chairman.  Do  3^011  agree  that  the  long  and  short  haul  clause 
of  the  original  Cullom  law,  as  interpreted  by  the  Supreme  Court, 
is  just  and  fair  to  the  shippers  and  to  the  public,  or  would  you  amend 
it ;  and  if  so,  in  what  particular  ? 

Mr.  Clements.  It  stands  now  just  as  it  stood  before  the  law  was 
passed.  There  never  was  a  time,  so  far  as  I  know  or  have  any  belief, 
when  the  railroads  ever  wanted  to  or  did  charge  more  for  a  short 
haul  than  a  long  haul,  except  where  it  met  competition  at  the  long- 
haul  point.  Inasmuch  as  it  is  permitted  to  do  that  in  its  own  discre- 
tion in  the  first  instance,  and  on  its  own  judgment  of  the  circum- 
stances and  conditions,  it  may  take  into  account  market  competition — 
competition  of  railroads  and  competition  of  water,  any  kind  of  com- 
petition— and  they  now  do  exactly  what  they  did  before  the  law  was 
passed  in  certain  territory  in  this  country:  They  judge  of  it  and 
decide  that  there  is  competition  at  the  far  point,  and  they  meet  the 
rate  in  force  there  and  add  the  local  rate  to  it,  either  beyond  or  back. 
If  anything  that  was  being  done  before  the  interstate-commerce  law 
was  passed  was  in  that  respect  wrong,  it  is  still  wrong  where  this 
practice  prevails.  But  on  that  point  I  want  to  say  that  when  the 
interstate-commerce  law  was  passed  there  was  what  almost  amounted 
to  a  revolution  in  readjustment  of  rate  charges  and  classifications.  A 
great  many  of  the  roads  had  their  own  classification.  There  were 
numerous  classifications  in  the  country,  but  they  are  substantially 
brought  down  to  the  three  which  now  prevail  and  that  simplifies  the 
situation  very  much.  There  was  a  general  overhauling  of  rates  in 
this  territor^^  between  the  Ohio  River  and  the  Potomac  and  the 
Lakes,  and  in  New  England,  and  out  as  far  as  Chicago,  perhaps,  or 
the  Mississippi  River.  There  is  now  but  an  occasional  case  of  that 
practice  of  charging  more  for  the  short  haul  than  for  the  long.  The 
roads  went  out  of  that  business  when  the  law  was  passed.  I  think 
they  want  to  observe  the  law.  I  do  not  think  they  want  to  introduce 
the  practice  again  where  it  has  been  abolished. 

The  Chairman.  Would  you  advise,  if  it  can  be  effected,  that  the 
through  railway  and  ocean  rates  be  subject  to  regulation? 

Mr.  Clements.  You  mean  across  the  ocean  ? 

The  Chairman.  Yes ;  say  from  Chicago  to  Liverpool.  In  the  first 
place,  do  you  think  it  can  be  done,  and  secondly,  would  you  advise  it? 

Mr.  Clements.  I  should  think  that  would  be  a  very  difficult  thing 
to  do. 

The  Chairman.  If  it  can  be  done  by  law,  would  you  advise  that  it 
be  done? 

Mr.  Clements.  I  should  hesitate  about  that.    I  do  not  know. 

The  Chairman.  As  I  understand  it,  the  through  export  rate  to 
Europe  and  the  through  import  rate,  we  will  say  to  Chicago,  are  often 
less  than  the  rate  from  New  York  to  Chicago.  Do  you  think  that  is 
fair  and  in  the  interest  of  the  public,  the  shipping  interests  of  the 
United  States  and  of  the  producers? 

Mr.  Clements.  It  undoubtedly  seems  to  me  that  there  should  not 
be  such  a  wide  discrimination  as  that.  It  has  always  seemed  to  me 
that  it  would  be  healthful  to  have  some  competition  in  this  country 
from  other  countries.  I  have  always  been  of  that  school,  but  I  am 
not  a  radical  in  that  respect. 

The  Chairman.  Do  you  mean  as  to  import  or  export  ? 
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Mr.  Clements.  As  to  import.  I  am  speaking  of  that  particularly, 
because  that  is  a  matter  that  has  several  times  been  brought  to  our 
attention.  There  is  the  rate,  which  was  brought  to  our  attention, 
from  Belgium  to  Chicago,  being  less  than  from  Pittsburg  to  Chicago. 
That  has  never  seemed  to  me  to  be  a  reasonable  adjustment.  There 
was  the  Import  Rate  Case,  where  freight  Avas  brought  from  some 
point  in  Europe  through  Xew  Orleans  for  San  Francisco,  where 
the  rate  was  three  times  as  much,  as  I  remember  it,  from  Xew 
Orleans  to  San  Francisco  as  the  rate  from  Liverpool  to  San  Francisco 
through  Xew  Orleans.  The  Commission  decided  that  that  was  a 
violation  of  law.  an  undue  discrimination ;  but  on  this  ground  of 
competition  the  Supreme  Court  said  that  the  railroad  leading  from 
Xew  Orleans  to  San  Francisco  had  a  right  to  make  it,  so  as  not  to 
go  out  of  that  business;  that  it  had  to  meet  water  competition  at  San 
Francisco. 

The  Chairmax.  Does  it  not  have  the  practical  effect  of  distributing 
business,  decentralizing  business? 

Mr.  Cle:n[exts.  To  do  that  ? 

The  Chairman.  Yes. 

Mr.  Clements.  T  think  it  promotes  competition. 

The  Chairman.  That  is  what  I  mean. 

Mr.  Clements.  Sometimes  it  results  in  unjust  discrimination. 

The  Chairjian.  Does  it  not  help  interior  towns  as  against  great 
ports  and  cities? 

Mr.  Cletments.  T  have  no  doubt  it  does,  but  it  is  believed  by  the 
local  manufacturers  that  it  hurts  them. 

The  Chairman.  In  what  case? 

Mr.  Cle:ments.  At  Pittsburg. 

Senator  Dolliver.  Does  that  always  depend  upon  water  compe- 
tition ? 

Mr.  Clements.  Xot  altogether ;  no.  sir. 

Senator  Dolliver.  I  notice  it  is  said  by  the  pottery  people  at  East 
Liverpool.  Ohio,  that  pottery  is  sent  to  Xew  Orleans  through  Denver 
at  a  through  rate  from  Liverpool,  for  less  than  the  rate  from  East 
Liverpool  to  Denver. 

Mr.  Clements.  There  are  many  such  cases. 

Senator  DoLiiR-ER.  That  would  seem  to  require  some  other  explana- 
tion than  water  competition. 

Mr.  Clements.  It  is  railroad  competition  in  a  large  measure,  just 
as  was  demonstrated  in  this  Glass  Case  that  we  had.  A  railroad 
from  the  Gulf  did  some  business  in  Chicago,  and  the  railroads  from 
the  Atlantic  Seaboard  "wanted  it,  and  they  undertook  to  take  a  hand. 
This  was  rail  competition  to  the  interior.  Of  course  the  Canadian 
route  was  in  that  case.  l)ut  it  Avas  mostly  water  competition. 

The  Chairman.  Hoav  long  has  the  Commission  been  giving  atten- 
tion to  this  abuse  of  division  of  freight  money  between  terminal  coni- 
panies  and  the  railroads  ( 

Mr.  Clements.  It  commenced  thnt  in  the  Brimson  Case. 

The  Chairman.  In  1892  ? 

Mr.  Clements.  In  1892  or  1893,  but  it  had  investigated  matters  of 
that  sort  before. 

The  Chairman.  The  Supreme  Court  held  that  Brimson  must  tes- 
tify, and  that  gave  you  a  pretty  free  hand. 

Mr.  Clements.  Yes,  sir. 
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The  Chairmax.  Did  yon  follow  that  up  ? 

Mr.  Clemexts.  No  ;  that  case  got  so  old  before  it  was  decided  and 
conditions  had  so  changed  that  we  did  not  go  further  with  that.  We 
conducted  a  great  many  other  investigations  successfully  under  that 
ruling. 

The  Chairman.  With  a  view  of  getting  this  before  Congress 
fairly,  have  you  any  case  that  you  liave  prosecuted  to  final  judgment 
to  correct  the  evils  gTowing  out  of  the  division  of  rates? 

Mr.  Cle:ments.  The  Commission  has  reported  upon  matters  of  that 
sort  at  Chicago  and  at  St.  Louis,  lias  made  recommendations  about 
it,  and  has  sent  the  testimony  to  the  Department  of  Justice  in  resjDect 
to  one  of  these  matters. 

Senator  Kean.  That  was  only  lately  ? 

Mr.  Clements.  Within  a  few  months. 

Senator  Kean.  Since  Congress  adjourned  ? 

Mr.  Clements.  Oh,  no. 

The  Chairman.  You  have  that  now  under  consideration? 

Mr.  Clements.  Yes,  sir;  I  do  not  know  exactly  the  status  of  it, 
but  we  have  done  what  we  could  about  it. 

The  Chairiman.  I  believe  you  are  investigating  the  refrigerator 
car  abuses  now  in  Chicago  ? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  Then  I  do  not  want  to  inquire  about  that.  But 
before  this  liave  you  ever  directed  your  attention  to  these  abuses, 
and  have  you  taken  action? 

Mr.  Clements.  The  Commission  has  several  times  reported  the 
condition  of  things  in  regard  to  the  car  lines. 

The  Chairman.  To  the  Attorney-General? 

Mr.  Clements.  No,  sir;  to  Congress,  and  referred  the  matter — the 
question  as  to  Avhether  or  not  they  were  subject  to  the  interstate  law 
in  their  charges. 

The  Chairman.  Has  anybody  refused  to  testify  in  those  cases? 

Mr.  Cle^hents.  I  think  one  of  the  employees  of  the  Armour  Car 
Lines  or  Armour  &  Co.,  I  forget  which  it  was,  declined  to  answer 
last  fall;  but  we  were  doubtful  as  to  whether  they  ought  to  be  re- 
quired to  answer  in  that  case. 

The  Chairman.  Was  that  doubt  only  about  the  law  ? 

Mr.  Clements.  No;  vce  were  doubtful  as  to  whether  the  question 
was  proper  or  pertinent. 

The  Chairman.  On  the  ground  that  the  law  was  not  sufficient? 

Mr.  Clements.  No,  sir. 

The  Chairman.  A^Hhat  the  committee  wants  is  to  make  the  law 
effective  to  reach  these  abuses. 

Mr.  Clejments.  I  do  not  think  anything  more  can  be  done.  The 
Supreme  Court  has  decided  in  the  broadest  way  that  the  Commission 
has  the  right  to  compel  testimony  upon  this  question.  I  do  not  know 
how  that  can  be  accomplished  so  long  as  the  Commission  can  not 
punish.  The  Commission  is  not  a  court,  and  of  course  when  a  wit- 
ness declines  to  answer,  we  have  to  stop  proceeding  and  wait  until 
we  can  get  a  decision  from  the  court,  and  then  if  the  case  goes  to  the 
Supreme  Court  we  have  to  wait  until  it  decides.  I  do  not  know  any- 
thing that  Congress  could  do  to  cure  that,  so  long  as  these  matters 
are  conducted  before  a  commission  that  can  not  exercise  any  judicial 
authority  over  the  witnesses  and  punish  for  contempt. 
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Senator  Cullom.  In  your  last  report  j'ou  discussed  all  these  matters 
you  have  been  referring  to. 

Mr.  CLEME^-TS.  I  think  so. 

Senator  Cullom.  Well,  I  have  not  read  it  very  perfectly,  but  my 
impression  is  that  you  made  recommendations  in  the  report  for  such 
legislation  as  you  think  ought  to  be  enacted  to  strengthen  your  hands 
and  strengthen  the  law.     Is  that  so,  or  not? 

Mr.  Clements.  That  is"  so ;  yes,  sir. 

Senator  Ciixom.  Do  you  discuss  in  this  report  the  question  of  the 
importance  of  giving  you  the  additional  povrer  that  has  been  dis- 
cussed so  much  here  as  to  rate  making,  so  called? 

Mr.  Clements.  That  matter  was  discussed  more  fully  in  the  report 
from  which  I  read  yesterday',  in  1S9T,  than  at  any  other  time.  That 
Avas  the  first  report  made  after  the  decision  of  the  Supreme  Court  in 
the  Maximum  Kate  Case,  and  the  matter  was  gone  into  very  care- 
fully and  fully  and  it  has  been  referred  to  repeatedly  and  annually 
ever  since,  but  probal^ly  not  so  fully  as  then. 

Senator  Culloi.  Have  you  made  any  recommendation  in  this  last 
report  or  any  other  recently  on  the  question  of  these  private  cars? 

]Mr.  Clements.  Yes;  the  last  annual  report  submits  that  matter. 

Senator  Cullom.  Do  \'ou  recommend  specifically  what  law  should 
be  made,  if  any  I 

Mr.  Clements.  I  do  not  think  we  undertake  to  frame  the  amend- 
ment, but  we  do  recommend  thp.t  the  carrier  or  the  car  line,  or  what- 
ever is  the  suitable  thing  to  do,  be  made  subject  to  the  law,  and  be  put 
under  the  same  rule.  We  do  not  say  in  that  report  that  that  is  not 
the  law  now,  because  there  is  a  dis-^jute  about  that ;  but  there  is  such  a 
contest  over  it  that  we  think  the  Avisest  thing  to  do  is  to  remove  it 
from  the  field  of  debate. 

Senator  Cullom.  Did  you  ever  undertake  to  make  a  case  against 
them  in  any  way  so  as  to  test  the  la-sv  as  to  whether  you  had  jurisdic- 
tion over  them  or  not? 

Mr.  Clemeivts.  Well,  it  is  not  improper  for  me  to  say  in  this  con- 
nection that  we  took  this  matter  up  with  the  Department  of  Justice, 
and  certain  other  information  Avhich  Avas  asked  for  and  desired,  and 
the  matter  has  been  taken  up  subsequently  and  is  still  under  inves- 
tigation, Avitli  a  vieAv  to  getting  a  fuller  dcA'elopment  of  the  facts, 
Avith  a  vieAv  of  testing  the  question,  i)utting  it  into  court  where  the 
qtiestion  can  be  raised  and  a  judicial  determination  had  upon  it; 
but  still  Ave  have  thought  that  the  end  of  the  controA^ersy  Avould  be 
reached  a  great  deal  more  quickh'  if  it  Avas  determined  by  an  amend- 
ment. 

Senator  Cullo>[.  Xoav,  I  think  the  impression  prevails  that  the 
qtiestion  of  Avhether  you  should  be  giA'en  power  to  make  rates,  and 
Avhen  I  say  that  I  do  not  mean  that  you  should  be  giA'en  poAver  to 
make  rates  for  the  Avhole  country  at  one  time;  but  on  a  question 
Avhere  there  is  a  dispute  or  a  claim  on  the  part  of  auAone  that  he  has 
been  charged  an  exorbitant  rate,  Avhether,  if  you  determine  that  ques- 
tion, you  should  haA^e  the  right  to  determine  Avhat  a  reasonable  rate 
Avould  be.  That  is  one  of  the  questions  before  the  country  about 
Avhich  the  public  is  A^ery  much  concerned.  Another  is  the  question 
as  to  terminal  charges,  and  another  is  the  question  of  these  private 
cars.     NoAv,  those  three  things,  to  my  mind,  are  engaging  the  atten- 


142  REGULATION    OF    RAILWAY   RATES. 

tion  of  the  country  veiy  materially,  and  we  are  called  upon  to  de- 
termine whether  any  legislation  additional  is  necessary,  and  if  so, 
what  kind  ?  Now,  has  your  Commission,  or  the  Commission  of  which 
3'ou  are  a  member,  in  any  of  these  reports  lately  set  out  any  recom- 
mendation on  those  three  different  things? 

Mr.  Clements.  In  our  last  annual  report  all  those  matters  are  re- 
ferred to  specifically. 

Senator  Cullom.  Do  you  in  your  reports 'recommend  some  specific 
legislation  ? 

Mr.  Clements.  I  would  not  say  that  we  undertake  to  specify  the 
language  that  would  carrj^  out  the  end,  but  we  specifically  recommend 
that  there  be  an  amendment  in  respect  to  these  matters  so  as  to 
remove  all  doubt  there  may  be. 

Senator  Cullom.  What  have  j^ou  recommended  under  those  three 
different  propositions  ? 

Mr.  Clements.  In  connection  with  the  power  to  correct  an  unjust 
rate,  by  substituting  a  just  one  therefor,  it  was  recommended  in  order 
to  make  that  effective  that  there  ought  to  be  some  power  to  put  into 
effect,  to  fix  divisions  between  companies  and  connecting  lines,  mak- 
ing a  through  rate;  otherwise  it  would  be  largely  defeated  in  some 
cases. 

Senator  Cullom.  And  you  recommend  new  legislation  to  be  had. 

Mr.  Clements.  Yes. 

Senator  Cullom.  Is  there  any  other  question? 

Mr.  Clements.  I  do  not  think  in  the  last  report  we  referred  to 
this  matter  of  some  penalty  for  failure  to  make  reports,  and  to  make 
them  as  required,  but  we  have  recommended  that  at  times  heretofore, 
and  I  am  quite  sure  the  railroads  have  never  had  any  serious  objec- 
tion to  that  kind  of  a  spur.  Those  which  do  make  their  reports  fully 
and  promptl}^  certain^  would  have  no  objections  to  the  other.  This 
to  the  end  that  these  statistics  may  be  made  up  promptly  and  more 
accuratel}^ 

Senator  Cullom.  And  the  public  is  desirous  that  whatever  law  we 
enact  not  only  be  enforcible,  but  be  enforced. 

Mr.  Cleiments.  Yes. 

Senator  Cullom.  And  we  would  like  to  know  as  a  committee  as 
near  as  possible  what  the  Commission  v.dio  are  dealing  with  the 
matter  all  the  time  really  think  as  to  what  should  be  done  from  the 
different  points  of  view  where  you  consider  them.  So,  if  there  is 
any  other  suggestion  you  have  to  make  as  to  an  amendment  to  the 
law  or  a  change  of  the  law,  we  would  like  to  know  exactly  what  it  is. 

Mr.  Clements.  Well,  it  has  been  said  frequently  that  the  water 
lines  ought  to  be  placed  within  the  Interstate  Commerce  Commis- 
sion's power.  I  refer  now  to  the  coast  wnter  lines.  The  railroads 
think  that  is  a  fair  thing,  that  if  they  are  under  the  law  these  lines 
ought  also  to  be  under  the  law.  I  see  no  objection  to  that.  I  do  not 
know  that  it  is  urged  from  the  public  standpoint,  but  it  would  seem 
to  be  a  just  thing. 

Senator  Newlands.  Is  that  urged  as  to  tlie  river  lines  also  ? 

Mr.  Clements.  AYell,  I  do  not  know  about  that.  That  has  not 
been  a  matter  which  has  been  considered.  The  railroads  have  partly 
taken  care  of  that  themselves.  They  have  run  the  boats  out  of  the 
rivers,  and,  to  use  Mr.  Lincoln's  expression,  who  was  on  the  stand 
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the  other  daj^,  they  have  met  the  water  rates  in  the  interior,  so  that 
t!ie  l)oats  do  not  t.o  very  much. 

Senator  Xewlaxds.  You  gentlemen  are  attempting  to  administer 
this  law  as  it  stands,  and  you  find  difficulty  in  doing  it,  and  we  are 
now  trjnng  to  find  out  what  improvements  of  the  act  are  necessary 
to  be  made  in  order  to  enable  you  to  enforce  the  laAv. 

Mr.  Cle.aients.  I  think  you  have  covered  about  those  which  the 
Commission  has  thought  are  necessary  to  give  effect  to  its  purposes. 

I  ought  to  say  on  this  matter  about  privalic  car  abuse  and  terminal 
abuse,  and  particularly  the  abuse  about  the  terminal  lines,  that  that 
is  a  matter  that  has  grown  up  much  moi'e  intensely  and  to  an  aggra- 
vated degree,  in  my  judgment  and  observation,  than  it  has  ever  been 
before,  since  the  Elkins  Act.  since  outright  rebates  have  stopped. 
These  other  devices  have  crejjt  in. 

Senator  Culi.om.  They  have  made  up  new  styles  of  rebates? 

Mr.  Cle:ments.  Yes. 

Senator  Xewlaxds.  Is  not  that  always  the  case? 

Mr.  Clements.  Yes:  when  the  water  is  dammed  up  one  way,  they 
find  some  other  Avay,  if  they  can  do  it  lawfully,  if  the  desire  is  there 
and  it  is  practical.  That  is  human  nature;  but  the  Elkins  Act  is  an 
act  against  all  forbidden  discriminations. 

Senator  Xeavlaxds.  You  do  not  pretend  to  say  that  the  passage  of 
the  Elkins  Act  was  a  bad  thing  to  do  ? 

Mr.  Clements.  Xot  at  all.  AVe  have  said  that  it  has  had  a  tre- 
mendous effect  in  the  diminution  of  these  abuses.  How  long  that 
will  last  is  a  matter  to  be  determined.  AVhen  the  Cullom  bill  was 
passed,  for  twelve  or  fifteen  months  there  was  but  little  abuse  of 
these  matters.  It  grew  up  gradually  afterwards,  and  almost  every 
1st  of  January,  from  that  time  down  to  this,  these  railroad  gentle- 
men get  together  and  make  a  gentleman's  agreement  that  they  will 
quit  and  reform  and  tui'u  a  new  leaf  and  not  do  it  any  more.  They 
break  down  again  and  make  a  resolution  again.  They  are  now  under 
a  good  resolution,  and  I  have  not  a  doubt  in  the  world  that  the  prac- 
tice has  been  greatly  diminished  since  the  Elkins  Act  was  passed 
and  since  these  injunctions  were  obtained. 

And  so  much  has  been  said  here  time  and  again  to  the  effect  that 
the  Commission  had  not  invoked  the  Elkins  Act  or  undertaken  to 
exercise  its  duties  and  powers  under  that,  that  I  would  say  it  is 
wholly  unfair,  because  when  this  exposure  of  wholesale  rebates  was 
made  in  January,  190'2.  the  Commission  promptly  passed  the  matter 
over  to  the  Department  of  Justice  and  asked  to  have  proceedings 
i.:.-,t!tuted  to  enjoin  and  stop  it,  and  any  other  proceeding  that  could 
be  instituted  under  the  law.     That  was  done  in   14  cases  against 

II  of  the  leading  railroads  in  the  West  and  in  the  trunk  lines.  The 
injunctions  were  granted  temporarily,  and  before  the  matter  was 
])assed  upon,  while  it  was  before  the  court,  the  Elkins  bill  was  passed, 
and,  as  I  understand  it,  those  injunctions  hold  good  now,  but  they 
hold  by  virtue  of  the  Elkins  law,  which  came  in  afterwards.  So  it 
is  not  fair  to  say  that  because  Ave  anticipated  that  when  it  was  a 
doubtful  remedy,  as  jNIr.  Peck  said,  it  was  the  most  available  thing, 
and  it  was  another  additional  opportunity  the  Commission  was  af- 
forded to  reach  these  matters.  I  hold  that  exposure  had  a  good  deal 
to  do  with  the  passage  of  the  Elkins  bill,  if  I  may  be  permitted  to 
say  so.     It  exposed  a  condition  of  things  which  suggested  the  act. 
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Senator  Xewlaxds.  The  first  proceeding  for  injunction  was  under 
the  original  act? 

Mr.  Clements.  Yes. 

Senator  Newlands.  And  the  Elkins  law  was  passed  before  the 
matter  was  determined  ? 

Mr.  Cle:ments.  Yes.  Then  there  was  another  suit  begun  directly 
under  the  Elkins  Act  against  the  Chesapeake  and  Ohio  Railroad. 
That  makes  15  cases. 

Senator  Dolliver.  What  was  the  subject-matter  of  the  suit? 

Mr.  Clements.  It  was  coal  rates  from  Virginia  points  into  New 
England,  where  the  Chesapeake  and  Ohio  undertook  to  deliver  coal 
to  the  Xew  York,  New  Haven  and  Hartford  road,  I  believe,  in  Xew 
England  at  a  price  which  was  less  than  the  freight  rates  from  the 
mine  to  the  seaboard  and  the  rate  from  there  to  New  England. 

Senator  Dolliver.  What  form  did  that  take? 

Mr.  Clements.  It  Avas  a  contract  between  the  Chesapeake  and 
Ohio  Railroad  to  deliver  a  certain  number  of  tons — up  in  the  mil- 
lions— within  a  certain  period,  and  they  did  deliver  a  part  of  it,  and 
were  proceeding  to  deliver  the  balance,  while  their  published  rate 
and  the  rate  beyond  to  New  England  points  made  it  impossible  for 
them  to  do  it  on  the  terms  of  the  contract,  and  the  competing  miners 
complained  of  it. 

Senator  Dolliver.  Have  you  sought  to  enjoin  a  discrimination  be- 
tween two  localities? 

Mr.  CLE:\rENTS.  I  do  not  think  that  ever  has  been  made  where  the 
discrimination  was  on  the  i^ublished  rate,  except  in  the  case  referred 
to  the  other  day.  that  case  of  some  years  ago.  involving  Wichita  and 
Missouri  River  points;  and  referring  to  that  Elkins  "Act,  you  will 
find  that  the  words  are  "  where  the  Commission  has  reason  to  be- 
lieve "  that  there  is  a  violation  of  the  law  it  ma}'  ask  for  an  injunc- 
tion. I  mean  discrimination  that  is  forbidden  by  law.  Now,  it  has 
been  said  here  that  the  Commission  need  not  wait  for  an  investiga- 
tion and  play  like  a  court  and  investigate  and  find  out  the  facts,  but 
just  walk  right  into  court  and  begin  a  case,  that  that  would  be 
sufficient,  if  it  was  permitted  to  do  that  in  regard  to  the  correction  of 
an  unreasonable  rate.  Now.  the  Commission  acting  in  good  faith 
]nust  have  the  belief  before  they  can  go  into  court  and  accuse  a  road 
with  violating  the  law.  There  must  be  some  reason  for  that  belief. 
Now,  must  it  inaugurate  the  practice  of  taking  up  every  complaint 
thrown  at  it  from  ever}^  source  and  saying  that  a  complaint  is  here 
and  we  will  institute  a  suit?  I  do  not  think  that  would  please  the 
Louisville  and  Nashville  road  or  any  other  road.  I  do  not  think  it 
would  be  fair  or  just  to  the  Commission,  and  if  it  is  going  to  inform 
itself  so  that  it  may  have  a  belief  based  on  reason,  how  can  it  do  that 
better  than  by  ascertaining  the  facts  in  the  presence  of  both  parties? 
Shall  it  go  and  see  one  of  the  parties  in  a  fence  corner  and  get  one 
side  of  it  and  form  a  belief  on  that  and  institute  proceedings  against 
a  road  ?     I  do  not  think  so. 

Senator  Dolliver.  Are  not  most  of  these  discriminations  which 
are  published  in  the  rates  obvious  ? 

Mr.  Clements.  They  are  obvious  as  discriminations,  but  whether 
they  are  reasonable  or  unreasonable,  due  or  undue,  is  not  so  obvious 
as  the  discrimination.     The  third  section  condemns  undue  and  un- 
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reasonable  discriminations,  but  there  are  many  discriminations  which 
the  court  has  said,  and  which,  according  to  the  facts  and  the  law  itself , 
it  is  manifest  are  not  necessarily  illegal  because  they  are  discrimina- 
tions. They  are  due  and  reasonable  because  due  to  circumstances 
and  conditions  which  in  many  cases  justify  them,  as  the  courts  have 
held  and  as  the  Commission  has  found. 

Senator  Keax.  How  long  have  you  been  a  member  of  the  Inter- 
state Commerce  Commission? 

Mr.  Clements.  About  thirteen  years.  > 

Senator  Kean.  You  were  a  member  in  1889?  ■ 

Mr.  Clements.  No. 

Senator  Kean.  In  1899  ? 

Mr.  Clements.  Yes. 

Senator  Kean.  Did  the  Commission,  on  the  8th  day  of  December, 

1899,  enter  a  formal  order  instructing  its  secretary  to  cooperate 
assiduously  with  associations  to  secure  the  passage  of  an  act  through 
Congress  ? 

Mr.  Clements.  Well,  there  was  an  order  of  that  sort  entered  on  the 
minutes  by  the  Commissioners  that  were  present  at  that  time. 

Senator  Kean.  Will  3'ou  kiridly  give  us  a  copy  of  that? 

Mr.  Clements.  I  haven't  it  here. 

Senator  Kean.  Could  you  produce  it  ? 

Mr.  Cle^ients.  Yes.  That  is  some  five  or  more  years  ago.  It  was 
gone  over  here  with  Mr.  Wolcott  on  this  committee  when  he  was  a 
member  of  it  and  was  full}^  discussed. 

Senator  Kean.  Did  your  secretary,  under  date  of   February  3, 

1900,  issue  a  circular  letter  in  his  official  capacity  to  associations  and 
shippers  to  write  to  Senators  and  Eepresentatives  in  favor  of  the 
passage  of  a  bill  ? 

Mr.  Clements.  I  do  not  know  about  that.     I  can  find  out. 

Senator  Kean.  If  you  would  give  us  that  we  would  like  to  have  it. 
I  have  here  a  copy  of  a  publication  and  the  substance  of  testimony 
offered  at  hearings  held  by  the  Interstate  Commerce  Commission  of 
the  United  States,  sent  to  the  House  of  Representatives,  in  favor  of 
amending  the  interstate- commerce  act,  published  by  the  interstate- 
commerce  law  convention.  You  had  a  large  number  of  copies,  did 
you  not.  in  the  office  of  the  Interstate  Commerce  Commission  'last 
winter  ? 

Mr.  Clements.  I  do  not  know  about  that. 

Senator  I^an.  Given  out  with  your  report? 

Mr.  Clements.  I  do  not  know  about  that.  It  may  have  been  done. 
What  year  is  that  that  you  refer  to  ? 

Senator  Kean.  Published  in  the  year  1904. 

Mr.  Clements.  I  have  no  knowledge  of  an3'thing  of  that  kind. 

Senator  Kean.  At  the  close  of  Mr.  Prouty's  statement  the  other 
day  it  was  suggested  that  the  committee  would  like  some  information 
as  to  the  statistical  Avork  of  the  Commission.  Will  you  be  kind 
enough  to  tell  me  who  has  charge  of  that  work  ? 

Mr.  Clements.  Prof.  W.  C.  Adams,  of  Ann  Arbor,  Mich. 

Senator  Kean.  Is  he  a  professor  in  the  Michigan  University  ? 

Mr.  Cleiments.  Yes. 

Senator  Kean.  Of  what? 
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Senator  Dolliver.  He  is  the  head  of  the  school  of  political  econ- 
omy, I  think.  He  is  one  of  many  professors  of  economics,  but  I 
think  he  is  the  head  of  this  college  or  school  of  economy. 

Senator  Ivean.  How  long  has  Professor  Adams  had  charge  of  the 
statistical  work  of  the  Commission  ? 

Mr.  Cleinients.  He  has  had  it  longer  than  I  have  been  on  the  Com- 
mission— I  suppose,  practically,  from  the  beginning.  Judge  Cooley 
brought  him  there.    He  selected  him,  practically,  as  1  understand  it. 

Senator  Kean.  Do  you  think  that  if  the  Commission  had  the  power 
to  fix  a  rate  that  would  do  away  with  all  rebates  ? 

Mr.  Clements.  No. 

Senator  Kean.  Do  you  think  it  w^ould  add  to  it? 

Mr.  Clements.  I  do  not  know  that  that  would  materially  affect 
the  rebate  question. 
.    Senator  Kean.  Do  you  think  it  Avould  prevent  discrimination? 

Mr.  Clements.  Well,  it  might  be  in  some  cases  that  it  would  oper- 
ate to  do  so.  The  Commission  has  called  attention  to  it  as  it  has 
thought  a  proper  thing  to  do,  mainly  for  the  correction  of  excessive 
and  unreasonable  rates.  It  is  not  contended  that  that  would  add  to 
the  remedy  against  paying  rebates. 

Senator  Kean.  1  have  no  further  questions. 

Mr.  Clements.  Since  the  matter  of  the  order  made  five  years  ago, 
or  something  like  that,  has  been  brought  up,  I  would  say  that  I  have 
had  it  brought  to  my  attention  in  the  last  few  days  by  what  was 
shown  to  me  as  a  printed  circular,  which  is  being  scattered  over  the 
country  broadcast,  and  a  copy  of  which  I  have  here,  and  which  shows 
that  a  campaign  is  on  hand  to  secure  the  organization  of  railroad 
employees  to  protest  against  any  legislation  which  might  affect  this 
matter. 

Senator  Kean.  I  merely  call  j'our  attention  to  these  to  contradict 
your  statement  in  regard  to  what  the  Commission  had  done. 

Mr.  Cle]\ients.  How  does  that  contradict  the  work  we  have  done? 

Senator  Kean.  Your  statement  as  to  what  the  Commission  had 
done  in  regard  to  legislation.    That  is  all. 

Mr.  Clements.  I  do  not  see  how  that  contradicts  anything  that  I 
have  said. 

Senator  Dolliver.  I  was  interested,  Mr.  Clements,  in  a  statement 
you  have  just  made  that  the  main  operation  of  this  power  to  revise 
rates  would  be  in  respect  to  rates  that  are  exorbitant  or  unju?t  in 
themselves,  rather  than  as  resj)ects  rebates  and  other  discriminptions. 
I  would  like  to  go  a  little  further  into  that.  Would  you  exprct  this 
power  to  revise  rates  to  be  confined  to  the  power  to  readjust  «-  set  of 
rates  complained  of? 

Mr.  Clements.  Well,  I  do  not  see  where  else  it  could  be  applied 
unless  there  was  some  power  given  in  respect  to  fixing  th^.  minimum 
rate,  for  the  correction  of  a  discrimination,  because  if  the  Commis- 
sion is  given  a  power  of  that  sort,  for  the  correction  of  discrimina- 
tion, and  it  orders  that  the  discrimination  cease,  that  might  be  done 
by  raising  one  rate  or  lowering  the  other. 

Senator  DoLLnrER.  So  that  the  mere  power  to  fix  the  maximum 
rate  would  not  enable  the  Commission  to  handle  the  question  of 
discriminations  at  all?  . 

Mr.  Clements.  I  do  not  think  it  would. 

Senator  Dolliver.  Would  it  be  agreeable  to  the  opinion  of  the 
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Commission  to  narrow  this  power  to  revise  rates  in  cases  where  the 
rates  are  complained  of  as  unjust  and  unreasonable  in  themselves? 

Mr.  Clements.  You  mean  to  fix  the  minimum? 

Senator  Dolliver.  I  mean  to  confine  the  power  of  supervising  the 
rates  to  cases  where  a  rate  is  complained  of  as  unjust  and  unreason- 
able in  itself. 

Commissioner  Fifer.  The  exercise  of  the  power? 

Mr.  Clements.  I  have  never  thought  of  it  as  a  suitable  thing  for 
any  other  puri:)ose  except  for  the  correction  of  an  excessive  rate. 

Senator  Xewlands.  You  mean  an  excess! A^e  rate  per  se  or  exces- 
sive b}^  comparison? 

Mr.  Cle^fents.   Excessive  in  itself. 

Senator  Foster.  How  does  the  number  of  complaints,  say,  within 
the  last  tAvo  years  compare  with  the  years  preceding? 

Mr.  Clements.  There  have  been  a  good  many  more  in  the  last  year 
or  two  than  in  the  same  length  of  time  ever  before. 

Senator  Foster.  What  is  the  nature  of  those  complaints  generally  ? 

Mr.  Clements.  They  often  complain  of  the  excess! veness  of  the 
rates,  and  they  frequently  complain  of  the  relation  of  the  rates  re- 
sulting in  the  discrimination  as  between  places.  Most  of  them  are 
in  one  class  or  the  other  of  those  two.  It  is  an  unjust  relation  result- 
ing in  an  undue  and  hurtful  discrimination,  or  that  the  rate  is  exces- 
sive. Of  course,  these  numerous  increases  in  rates  that  have  been 
made  in  the  last  three  or  four  years  have  resulted  in  a  good  many 
complaints  of  the  latter  class. 

Senator  Foster.  Since  the  Elkins  law  has  been  in  effect  the  com- 
plaints have  multiplied  instead  of  decreased?     Is  that  the  case? 

Mr.  Clements.   I  think  that  is  true. 

Senator  Xewlands.  They  Avere  caused  by  the  passage  of  the  Elkins 
law  ? 

Mr.  Clements.  I  should  not  saj^  so,  and  I  should  not  think  so — co- 
incident Avith  it. 

Senator  Foster.  What  is  the  difficulty  that  your  Commission  ex- 
periences in  the  enforcement  of  the  laAv? 

Mr.  Cle:ments.  When  the  Commission  investigates  a  complaint  as 
it  is  required  under  the  laAV  to  do,  and  makes  its  report  and  findings 
of  fact,  and  its  conclusions,  and  finds  that  there  is  a  disobedience  of 
the  laAv,  in  its  judgment,  it  makes  an  order  that  the  carriers  cease  and 
desist  from  tiiat.  That  has  no  efi'ect  at  all  imtil  the  Commission  can 
go  into  court  affirmatively  and  obtain  a  judgment  or  decree  to  that 
effect. 

Mr.  Foster.  Wliat  remedy  Avould  you  suggest  to  correct  that  de- 
fect in  the  laAv,  or  that  Avant  of  poAver  in  the  Commission? 

Mr.  Clements.  Well,  I  have  ahvays  thought  that  Avhcn  a  rate 
was  found  to  be  unreasonable,  that  public  authority  ought  to  be 
able  to  find  Avhat  is  the  reasonable  rate  and  order  the  carriers  to 
cease  and  desist  from  charging  any  more  than  the  reasonable  rate  in 
that  case,  and  that  that  ought  to  go  into  effect  after  a  reasonable  time 
Avithin  which  the  carriers  may  apply  to  the  courts  if  they  desire  to 
do  so. 

Senator  Kean.  Does  that  mean  a  maximum  and  a  mininnun? 

Mr.  Clements.  I  haA^e  ne\'er  adA^ocated  a  minimum  rate. 

Senator  Foster.  Have  you  finished? 
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Mr.  Clements.  That  is  all,  that  the  rate  go  into  effect,  sa}^,  in 
thirt}^  days  or  forty  days  after  the  Commission  has  made  its  order. 
That  would  give  forty  days,  if  the  carrier  thought  it  was  an  unrea- 
sonable order  and  ought  not  to  be  enforced,  within  which  the  car- 
rier might  file  a  bill  against  it,  and  if  there  is  any  ground  on  which 
it  can  be  held  up,  the}^  can  get  an  order  to  that  effect.  There  is  not 
the  slightest  objection  in  my  judgment  to  the  question  of  what  the 
Commission  has  done,  the  propriety  of  it  and  so  on,  in  going  to  the 
court,  if  there  was  any  way  in  which  the  court  can  act  upon  it;  but 
as  the  law  has  been  interpreted  the  courts  can  not  legislate.  The 
fixing  of  a  rate  for  the  future  is  legislation,  and  it  seems  to  me  that 
if  the  rate  for  the  future  is  to  be  fixed,  it  must  either  be  done  directly 
by  Congress  or  by  a  board  that  is  authorized  to  do  a  legislative  act 
to  that  extent,  and  I  do  not  see  how  you  can  confer  any  power  on  the 
oourt  to  do  any  more  than  to  take  jurisdiction  on  the  matter  on  the 
complaint  under  the  Constitution  of  the  United  States:  but  if  the 
rate  is  one  that  is  confiscator3%  the  courts  can  enjoin  it  and  will  do  so. 

Senator  Foster.  Now,  how  will  these  abuses  of  the  railroads  which 
are  complained  of  be  abated  or  corrected  by  conferring  this  power 
upon  the  Commission  to  revise  the  rates  of  the  railroads? 

Mr.  Clements.  You  ask  how  it  will  be  abated  ? 

Senator  Foster.  How  would  these  alleged  evils  and  wrongs  of  the 
railroad  be  corrected  by  conferring  this  rate-making  power  upon  the 
Commission. 

Mr.  Clements.  You  mean  discrimination  ? 

Senator  Foster.  Any  of  the  abuses. 

Mr.  Clements.  If  the  Commission  is  authorized  to  investigate  a 
complaint  that  a  rate  is  unreasonable,  and  it  does  so  and  finds  the 
facts  to  that  effect,  and  is  authorized  to  name  what  is  the  fair  and 
reasonable  rate,  and  the  carrier  is  ordered  not  to  go  beyond  that  and 
is  required  to  obey  that,  that  would  be  a  correction  of  that  excessive 
rate.  It  would  not  only  condemn  the  rate  to  being  corrected,  but  it 
would  condemn  it  down  to  the  point  of  what  was  reasonable  in  the 
judgment  of  the  tribunal. 

Senator  Foster.  You  would  not  only  have  to  clothe  the  Commis- 
sion with  the  right  and  the  power  to  declare  a  rate  unreasonable,  but 
also  to  declare  what  is  a  reasonable  rate,  and  then  further  to  declare 
that  the  findings  of  the  Commission  shall  go  into  immediate  effect, 

Mr.  Clements.  That  is  what  I  think. 

Senator  Foster.  If  the  law  did  not  authorize  the  finding  of  the 
Commission  to  go  into  immediate  effect,  then  you  think  there  would 
be  no  relief,  no  practical  relief,  because  the  condition  would  remain 
just  as  it  is  to-day? 

jNIr.  Clements.  Yes. 

Senator  Foster.  Suppose  that  the  law  should  authorize  the  Com- 
mission to  examine  into  these  comj^laints  and  the  Commission  should 
find  the  complaint  well  founded  and  the  charge  excessive  and  unrea- 
sonable and  should  order  that  the  railroads  should  fix  a  reasonable 
rate  within  a  reasonable  time  or  fix  another  rate  within  a  reasonable 
time,  and  in  the  event  that  they  failed  to  fix  a  reasonable  rate  within 
that  time  that  the  Commission  would  then  be  authorized  to  go  into 
court  and  enjoin  them  from  carrjdng  out  their  excessive  rates. 

Mr.  Clements.  If  I  understand  you,  the  proposition  is,  if  the  Com- 
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mission  was  authorized  only  to  condemn  the  rate  that  was  in  issue 
and  then  recommend  that  the  carriers  fix  a  reasonable  rate  after  the 
Commission  has  named  them 

Senator  Foster.  Yes. 

Mr.  Clements.  And  the  matter  was  left  that  way  for  a  period  of 
time  within  which  if  they  did  not  do  it  the  Commission  could  make 
another  order  and  say  what  is  reasonable — or,  what  is  the  next  step  ? 

Senator  Foster.  The  next  step  is  that  the  Commission  could  man- 
damus them  to  fix  a  reasonable  rate. 

Mr.  Clements.  I  do  not  see  how  they  could  go  an}^  further  than 
to  enjoin  them  from  charging  the  rate  which  they  had  been  charging 
and  "s-shich  it  condemned,  becau.se  if  the  court  said  they  must  c'ease 
and  desist  from  charging  that,  and  in  addition  to  that  should  order 
them  to  cease  and  desist  from  charging  any  more  than  the  court 
found  to  be  a  reasonable  rate,  then  the  court  would  be  doing  exactly 
what  the  Commission  undertook  to  do  in  the  Maximum  Rate  Case, 
and  in  the  same  way  would  be  making  a  rate  for  the  future,  as  the 
court  held  that  the  Commission  was  doing  then ;  and  I  do  not  under- 
stand that  the  court  can  do  a  legislative  act  or  that  Congress  can 
confer  upon  the  court  such  authority. 

Senator  Xeavlands.  In  such  a  proceeding  suppose  the  Commission 
should  have  the  power  not  only  to  condemn  the  existing  rate,  but  to 
find  what  a  reasonable  rate  was,  and  the  law  should  provide  that 
the  Commission  itself  shoidd  proceed  against  the  corporation  to  pre- 
vent it  from  collecting  a  rate  in  excess  of  the  rate  that  was  deter- 
mined reasonable,  could  not  the  proceeding  be  so  expedited  by  the 
law  as  to  result  in  comparatively  speedy  relief? 

Mr.  Clements.  You  mean  if  the  Commission  made  no  order  as  to 
what  the  rate  is  to  be,  but  simply  condemned  the  rate  that  was  in 
existence  ? 

Senator  Xewlands.  No  ;  condemned  the  rate  that  Avas  in  existence 
and  declared  what  the  rate  should  be,  and  then  instead  of  having 
that  go  into  effect  immediately  requiring  the  Commission  to  com- 
mence a  suit  against  the  corporation  to  enjoin  it  from  collecting  any 
rate  in  excess  of  that  amount.  That  Avould  accomplish  the  same 
result  as  the  other;  but  I  understand  your  claim  is  that  it  would 
result  in  delay. 

Mr.  Cleiviezsts.  What  would  be  the  status  of  that  order  bj^  the 
Commission?  Is  that  simply  a  recommendation  of  a  rate  or  is  it  a 
rate  that  the  Commission  is  authorized  to  declare  as  the  rate  ? 

Senator  Newlands.  It  is  the  rate  that  the  Commission  is  author- 
ized to  declare.     Then  the  question  comes  up  as  to  its  enforcement. 

Mr.  Clements.  The  difficulty  of  that  is  lliat  the  Commission  have 
been  re(|uired  to  make  an  investigation  and  has  found  the  rate  un- 
reasonable and  has  found  a  reasonable  rate,  and  that  is  ]:»rima  facie 
taken  as  correct^ — under  the  present  law  that  is  the  condition.  Then 
the  Commission  must  assume  the  onus  of  going  into  the  court  where 
the  matter  will  be  tried  de  novo;  and  such  proceedings  in  equity, 
as  all  know,  relating  to  matters  of  that  sort,  not  only  in  regard  to 
questions  of  this  kind,  but  also  all  other  equity  proceedings,  are 
tedious.  It  is  particularly  so  in  respect  to  these  cases.  The  carriers 
want  to  introduce  witnesses  in  difl'erent  places  and  many  witnesses 
from  dilT(>i-ent  parts  of  the  couuti-y  to  testifv  about  rates  and  com- 
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parative  rates;  and.  in  the  very  nature  of  things,  if  this  is  to  be  a 
thorough  investigation  either  before  the  Commission  or  before  the 
court,  to  obtain  all  the  facts  that  the  parties  at  interest  think  have 
a  bearing  by  way  of  comparison,  and  one  rate  with  another,  and  the 
conditions,  and  the  changing  conditions,  etc.,  it  is  not  a  matter  that 
could  be  expedited. 

Senator  Newlands.  You  think  it  would  necessarily  take  a  long 
time? 

jSIr.  Clements.  It  would  necessarily  take  a  long  time. 

Senator  Newlands.  How  long  do  jou  imagine? 

Mr.  Clements.  That  depends  on  the  condition  of  the  docket  in 
the  particular  court. 

Senator  Newlands.  Suppose  the  law  provided  for  expediting  the 
cases  in  the  lower  court  and  in  the  higher  court  also  ? 

Mr.  Clements.  It  would  be  a  mere  guess  that  would  be  of  hardly 
any  value.     I  would  not  undertake  to  guess  it. 

Senator  Newlands.  What  have  you  to  say  as  to  this,  that  if  the 
rate  which  you  declare  is  a  reasonable  rate  should  four  or  five  years 
later  on  be  upset  by  the  court  upon  the  initiative  of  the  railroad,  the 
railroad  would  lose  the  ditference? 

Mr.  Clements.  Well,  if  it  was  thought  possible  there  can  be  some 
guard  against  that,  but  somebody  must  lose  some  amount  in  these 
matters.  You  can  not  have  exact  and  equal  justice  in  all  these 
matters.  If  the  rate  is  not  put  into  force,  and  it  is  unreasonable 
before  the  litigation  was  commenced  and  afterwards,  the  shipper 
loses,  and  these  cases  would  be  very  greatly  expedited  if  the  onus  was 
upon  the  railroads  to  show  that  the  order  which  the  Commission 
made  was  unlawful.  The  matter  would  then  be  determined  and  the 
end  of  it  reached  much  sooner  than  it  will  be  when  the  onus  is  on 
the  public  to  assume  the  burden  through  the  Commission  and  through 
the  courts. 

Mr.  Clements.  If  they  thought  it  was  a  rate  which  they  could 
not  aiford  to  put  in,  they  would  apply  at  once  for  an  injunction  and 
show  the  facts,  naturally,  and  I  do  not  think  it  is  a  hardship. 

Senator  Newlands.  Now,  where  the  railroad  seeks  to  enjoin  a  rate 
upon  the  ground  that  it  is  confiscatorj'-,  a  preliminary  injunction  is 
often  granted,  is  it  not  ? 

Mr.  Clements.  Yes 

Senator  Newlands.  Do  they  have  to  give  bonds  in  such  proceed- 
ings? 

Mr.  Clements.  I  think  they  usually  do,  but  I  am  not  sure  about 
that.    I  think  that  is  a  matter  in  the  discretion  of  the  court. 

Senator  Newlands.  Very  well;  then  how  is  the  shipper  protected 
in  such  a  case  as  that  ?  The"  case  may  last  for  two  years,  and  during 
all  that  time  the  unjust  rates  are  collected. 

Mr.  Clements.  The  trouble  about  that  is  that  it  is  impossible  to 
protect  the  people  injured  by  the  unjust  rate,  because  if  a  bond  were 
required  and  an  accounting  made  and  the  difference  between  the  just 
rate  and  the  unjust  rate  finally  paid  into  court  by  the  railroad,  after 
that  question  had  been  settled  the  people  who  ship  would  be  the  ones 
to  stand  in  the  place  to  receive  the  reparation — the  men  who  had 
shipped  and  who  had  the  bill  of  lading  and  can  show  their  names  as 
shippers.     They  have  bought  the  grain  or  the  cotton  or  whatever 


REGULATION    OF    RAILWAY    RATES.  151 

it  may  be  on  the  price  of  the  going  rate  in  effect  when  the  shipment 
was  made.  They  have  sold  on  the  basis  of  that  rate.  They  have 
disposed  of  the  matter.  The  rate  has  followed  it  on  down  and  finally 
rested  upon  the  consumer,  who  buys  and  consumes  the  product.  He 
would  have  no  standing  in  court,  for  he  did  not  ship  a  bushel  of 
grain  or  a  bale  of  cotton. 

Senator  XE"\^^.ANDS.  Under  these  cases  the  reparation  would  not  go 
to  the  right  men. 

'Sir.  Clements.  It  would  go  to  the  men  who  had  already  protected 
themselves,  and  the  persons  really  injured  would  have  no  standing. 
That  is  the  peculiarity  of  this  business  which  singles  it  out  from  other 
matters  of  litigation,  that  there  can  be  no  adequate  protection  against 
the  wrong  of  an  unjust  rate,  except  to  make  the  rate  right.  After 
the  rate  has  gone  into  effect  it  is  impossible  to  find  those  who  were 
injured  and  to  distribute  it  among  them. 

Senator  Xewlands.  At  that  rate,  if  the  rate  fixed  by  the  Commis- 
sion is  determined  two  or  three  years  afterwards  not  to  be  reasonable, 
then  the  railroad  loses  and  you  could  suggest  no  method  by  which 
it  could  recompense  itself. 

Mr.  Clements.  I  do  not  know  any  method  by  which  it  could  be 
done  except  to  expedite  the  matter  and  have  it  determined  as  soon  as 
possible.  There  must  be  some  injustice  in  all  these  matters,  as  I  have 
repeatedly  said.  There  is  no  waj",  in  my  judgment,  by  which  there 
can  be  exact  justice  done  in  relation  to  these  matters.  They  are  too 
complex. 

Senator  Xewlands.  The  court  can  onl}^  take  into  consideration 
the  question  as  to  whether  or  not  the  rate  is  confiscatoiy.  Is  there 
any  margin  of  difference  between  a  confiscatory  rate  and  a  reasonable 
rate  ? 

Mr.  Cle^eents.  It  has  always  seemed  to  me  if  the  rate  was  made 
unreasonably  low  to  the  extent, that  it  affected  the  earning  capacity 
of  the  property,  by  invading  a  just  and  reasonable  rate,  it  had  begun 
to  be  confiscatoiy  from  the  start. 

Senator  Xewlaxds.  Just  as  soon  as  it  falls  below  the  standard  of 
what  is  reasonable,  that  moment  it  begins  to  be  confiscatory. 

Mr.  Cle:mexts.  To  that  extent  it  begins  to  invade  the  right  of  the 
property. 

Senator  Xewlands.  Is  there  any  record  so  considered? 

Mr.  Clements.  I  do  not  know  about  that.  Courts  look  at  the 
substance  of  things,  and  I  think  that  will  be  the  final  outcome  of  it. 

Senator  Xewlands.  You  think  that  is  the  trend  of  the  decisions 
thus  far? 

Mr.  Clements.  I  think  that  is  the  reason  and  justice  of  the  matter- 
Senator  Xeavlands.  Xow,  as  to  the  elasticitj^  of  rates,  great  stress 
has  been  laid  upon  that  by  the  representatiA^es  of  the  railroads,  and 
the  contention  is  that  Avhen  the  rate  has  once  been  established  by  the 
Commission  and  approved  by  the  court,  it  can  not  be  changed  after 
that,  and  that  it  is  de-;irable  to  leave  a  free  hand  somewhere  in  ad- 
justing these  rates.     How  about  that? 

Mr.  Clements.  I  have  no  idea  that  there  would  b^  any  trouble 
about  that.  A  decree  of  that  kind  ought  never  to  be  like  a  judgment 
or  decree  of  a  court,  final  and  conclusive.  It  must  of  course  be  ad- 
ministered upon  the   idea  that  conditions   and   circumstances  may 


152  REGULATION    OF   RAILWAY   RATES. 

change,  and.  therefore,  when  they  do  substantially  change  and  become 
different  from  what  they  were,  when  the  rate  Avas  made,  there  is  a 
basis  for  a  change,  a  just  and  reasonable  basis  for  a  change  in  the  rate. 

Senator  Newlands.  To  whose  judgment  would  j^ou  leave  the  de- 
termination as  to  whether  or  not  there  was  a  change  in  the  circum- 
stances and  conditions  that  would  justify  a  change  in  the  rate  that  had 
been  fixed  b}?-  the  Commission  and  approved  by  the  court  ? 

Mr.  Clements.  It  might  be  safe  to  require  a  hearing  of  the  matter 
and  approval  by  the  Commission  or  by  whatever  tribunal  acted,  but 
I  have  no  idea  that,  if  it  was  left  to  the  discretion  and  judgment  of 
the  carrier,  the  carrier  would  undertake  to  put  in  another  rate 
without  a  reason  for  it,  because  there  would  be  a  basis  immediately 
for  a  proceeding,  and  it  Avould  be  courting  trouble  if  it  did  it. 

Senator  Newlands.  So  that  you  think  we  can  safely  leave  that 
matter  to  the  discretion  of  the  carrier  ? 

Mr.  Clements.  I  think  after  it  had  been  put  in  that  the  carriers 
as  a  rule  would  not  undertake  to  trifle  with  the  matter  or  to  change 
the  rate  unless  they  had  a  substantial  reason  for  it.  They  would  have 
to  justify  it  in  a  short  time  before  the  court  again,  and  it  would  be 
folly,  unless  there  was  a  substantial,  bona  fide  reason  for  doing  it, 
and  I  think  it  is  perfectly  safe  to  leave  it  to  the  carriers  to  judge  of 
that,  subject  to  review. 

Senator  Neavlands.  Now,  as  to  the  cases  where  the  carriers  refuse 
to  accept  the  orders  of  the  Commission.  Your  procedure  then  is  to 
turn  the  matter  over  to  the  Attorney-General  ? 

Mr.  Clements.  Yes ;  the  law  is  that  the  Commission  shall  request 
the  United  States  district  attorney  to  institute  the  next  proceeding, 
and  he  shall  do  it  mider  the  direction  of  the  Attorney-General.  For 
convenience  to  both  the  Department  of  Justice  and  to  ourselves,  and 
that  the  Attorney-General  may  be  notified  what  the  district  attorney 
has  been  asked  to  do,  these  matters  as  a  matter  of  practice  are  sent 
through  the  Department  of  Justice,  and  then  the  district  attorney  is 
directed  by  the  Attorne3^-General  from  the  beginning. 

Senator  Newlands.  Have  you  found  that  there  has  been  any  delay 
in  the  Attorney-General's  office  regarding  the  matters  turned  over  to 
that  Department  ? 

Mr.  Clements.  I  have  not. 

Senator  Newlands.  There  is  no  complaint  upon  that  score? 

Mr.  Clements.  No. 

Senator  Newlands.  No  complaint  that  your  applications  have  been 
pigeonholed  by  subordinates  in  that  office? 

Mr.  Clements.  None  at  all  that  I  know  of. 

Senator  Newlands.  And  as  a  rule  during  your  experience  the 
Attorney-General's  office  has  acted  expeditiously? 

Mr.  Clements.  Yes;  there  is  no  delay  and  I  have  never  heard  of 
any  delay  in  respect  to  that.  These  injunction  cases  were  instituted 
by  bills  drawn  in  the  Department  of  Justice.  They  were  instituted 
promptly  and  the  matter  was  taken  up  promptly  and  attended  to. 
There  have  been  sometimes  matters  that  have  been  sent  there  about 
which  there  was  to  be  some  further  consultation  or  inquiry,  where  the 
proceeding  has  not  been  instituted  at  once,  but  I  do  not  know  that 
that  is  being  done  except  where  there  is  a  good  reason  for  it. 

Senator  Neavlands.  In  the  Interior  Department,  I  believe,  they 
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have  an  assistant  attorney-general,  have  they  not,  who  attends  to  the 
business  of  that  Department? 

Mr.  Cle:ments.  1  think  there  is  an  assistant  attorney-general  for 
the  Interior  Department. 

Senator  Xewlands.  Would  it  not  expedite  the  business  of  the 
Interstate  Commerce  Commission  if  an  assistant  attorney-general 
were  deputized  to  act  with  j^ou,  if  his  office  were  in  the  same  building? 
Mr.  Cle:hents.  I  am  sure  it  woald.  There  are  a  great  many 
questions  of  the  drawing  of  complaints,  and  questions  of  law  and 
consultations  that  ought  to  be  referred  to  a  lawyer  specialh'  in  charge 
of  the  matter.  It  can  be  handled  by  one  man  much  more  easily  than 
it  can  by  a  consultation  between  five  who  have  other  things  to  do 
at  the  same  time. 

.    Senator  Newlands.  Then  you  would  recommend  that  that  be  done  ? 
Mr.  Clements.    I  think  it  would  be  an  improvement.     I  have  no 
doubt. 

Senator  Xeavlands.    Now,  as  to  rebates,  I  understand  you  to  say 
that  after  the  original  Cullom  Act  was  passed,  there  was  a  cessation 
of  rebates  for  a  year  or  more,  and  then  they  were  resumed  ? 
Mr.  Clements.    Gradually:  yes,  sir. 

Senator  Neavlands.  And  a  cessation  upon  the  passage  of  the  recent 
Elkins  bill. 

Mr.  Cle^fents.  Yes.  It  is  often  attributed  to  these  injunctions. 
I  think  the  whole  thing  went  together.  It  was  the  availability  of  the 
proceedings  under  the  law  to  stop  those  things. 

Senator  Newlands.    And  you  really  rely  upon  the  Elkins  law  to 
get  those  injunctions  and  make  them  efficient? 
Mr.  Cle:ments.   Yes. 

Senator  Xewlands.  Now,  don't  you  think  that  such  a  contingency 
that  has  occurred  a  year  or  more  after  the  passage  of  the  Elkins  law 
will  likely  occur  again  and  that  these  rebates  will  blossom  out  anew. 
Mr.  Clements.  If  the  traffic  falls  off,  and  there  is  a  scramble  among 
the  railroads  for  busniess,  and  the"  roads  are  hustling  for  it,  I  think 
there  would  be  a  tendency  in  that  direction  unless  the  matter  is  con- 
stantly watched. 

Senator  Newlands.  It  is  more  likely  to  occur  in  a  period  of  de- 
pression ? 

Mr.  Clements.  Yes.     That  has  been  the  history  of  it. 
Senator  Newlands,   The  whole  policy  of  our  law  is  to  force  these 
railroads  into  competition  and  then  punish  them  for  resorting  to  the 
usual  methods  that  are  used  in  those  cases. 

Mr.  Clements.  You  have  left  them  in  a  state  of  competition.  I 
do  not  think  they  are  altogether  in  that  condition. 

Senator  Newlands.  What  do  you  think  about  competition  in  rail- 
roading? Do  you  thnik  it  is  a  good  thing  to  have  as  much  as  we  have 
had.  or  do  you  think  that  this  consolidation  of  railroads  which  has 
been  goinir  on  has  tended  to  efficiency  and  perfection  of  service? 

Mr.  Clements.  There  is  ho  doubt  about  it  tending  to  imperfect 
service  in  some  ways.  It  may  operate  otherwise  in  some  parts. 
Railroads  are  not  competing  with  one  another  and  making  fast  lines 
and  good  service  and  handsome  cars  to  get  business.  That  has  been 
their  method  of  advertising  in  competing  Avith  one  another.  When 
that  incentive  is  r(;moved  the  service  would  hardly  be  as  good,  I 
think. 
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Senator  Neavlands.  How  about  equality  of  service?  Do  you  think 
it  tends  to  equality  of  service  ? 

Mr.  Clements.  If  the  roads  Avould  observe  their  published  tar- 
iff, recognizing  that  the  demands  of  the  laws  of  the  country  are 
the  first  obligation  resting  upon  them,  and  the  revenue  for  their  com- 
panies is  the  second,  instead  of  reversing  that,  there  would  not  be 
any  trouble  about  rebates.  They  say  they  pay  rebates  because  others 
do,  and  therefoi'e  the  first  thing  to  do  is  to  save  business  and  the 
next  thing  is  to  obey  the  law.     Now,  there  will  he  rebates,  of  course. 

Senator  Xewlands.  Now,  so  far  as  equality  of  service  and  equality 
of  rate  is  concerned,  where  three  railway  systems,  we  will  say,  are 
serving  ten  States,  each  in  active  competition  with  the  other,  there  is 
less  likelihood  of  equality  of  rate  and  equality  of  service,  and  pro- 
portion of  rate  in  such  a  condition  of  active  competition,  than  where 
those  three  systems  are  consolidated  into  one  road? 

Mr.  Clements.  Undoubtedl.v. 

Senator  Newlands.  So  that  consolidation  tends  toAvard  equality 
of  service? 

Mr.  CLE^rENTS.  Steadiness  of  rate  and  equality  of  rate  and  a  higher 
grade  of  rates. 

Senator  Neav'i.ands  It  might  tend,  in  your  judgment,  to  diminish 
the  character  of  the  service? 

Mr.  Cle:ments.  Yes;  and  certainly  tend  to  prevent  reductions  in 
rates  that  otherwise  would  be  made. 

Senator  Newlands.  Now,  as  to  your  Commission,  so  far  as  rebates 
are  concerned,  a  good  deal  of  detective  work  is  required. 

Mr.  Clements.  A  good  deal ;  yes,  sir. 

Senator  Neavlands.  So  that  Ave  haA^e  united  in  one  Commission 
the  men  Avho  are  to  be  both  the  judges  and  the  cletectiA^es  in  order  to 
make  them  efficient  in  both  branches. 

Mr.  Cle^ients.  Well,  the  members  of  the  Commission  do  not  them- 
selA^es  go  out  as  detectives  simply  to  find  out  about  these  things.  We 
employ  agents  to  do  that  to  a  limited  extent,  and  Avhen  we  get  Avhat 
seems  to  be  evidence  of  the  violation  of  the  law,  we  utilize  that  by 
making  a  public  inquiry  or  by  pursuing  through  the  detective  an 
extended  quiet  inquiry,  and  utilize  it  in  Avhatever  way  seems  to  be 
the  wisest  to  ascertain  the  facts  and  correct  the  Avrong. 

Senator  Neavlands.  Do  you  think  it  Avould  be  Avise  to  segregate 
those  detectiA'e  duties  from  the  present  members  of  the  Commission? 

Mr.  Clements.  I  have  ncAer  thought  there  Avas  A'ery  much  in  the 
protest  that  the  Commission  was  the  detective,  prosecutor,  jury, 
judge,  and  executioner.  I  liaA^e  heard  all  that  said.  The  Commis- 
sion has-  no  personal  interest  in  these  rates,  no  member  of  it  has,  and 
it  seems  to  me  as  if  it  is  an  objection  to  form  rather  than  to  substance. 
Of  course,  if  the  work  of  detection  and  iiiA'estigation  in  the  hearing 
of  complaints  is  to  become  so  that  it  requires  more  Avork  than  the 
Commission  can  do,  there  might  be  a  reason  for  adding  to  it  for  that 
purpose,  but  I  haA'e  never  thought  there  Avas  much  substance  to  the 
objection  that  these  things  Avere  concentrated  in  the  same  persons  for 
the  reason  that  they  haA'e  no  interest  Avhatever  except  to  enforce  the 
law  as  between  the  parties  in  the  interests  of  the  public. 

Senator  Neavlands.  Do  you  think  that  a  man  who  is  trained  to  dis- 
charge quasi  judicial  duties,  the  highest  duties  that  belong  to  this 
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Commission,  has  that  class  of  mind  wliich  enables  him  to  prosecute 
successfully  detective  work? 

Mr.  Clements.  No.  If  you  want  to  make  a  ferret  of  him,  I  do  not 
think  he  is  suitable  for  both  places. 

Senator  Newlands.  Now,  as  to  the  through  rates,  you  would  be 
called  upon  to  make  a  division  of  the  rate,  would  you  not? 

Mr.  Clements.  In  some  cases  we  have  thought  that  the  effect  could 
not  be  given  to  the  correction  of  a  wrong  rate  and  the  substitution  of 
a  just  one  without  that  power. 

Senator  Newlands.  And  you  would  expect  that  power  to  be  given  ? 

Mr.  Clements.  I  think  that  is  incident  to  the  other. 

Senator  Newlands.  What  do  you  think  of  a  special  court? 

Mr.  Clements.  "Well,  I  have  thought  that  a  special  court  would 
probably  be  more  expeditious  than  the  miscellaneous  courts  all  over 
the  country;  and  if  a  court  has  this  class  of  business  to  deal  with 
and  no  other,  that  there  would  be  this  much  about  it:  The  matters 
would  be  expedited,  and  there  are  a  great  many  things  about  this  mat- 
ter of  rate  making  and  about  the  testimony  produced  hj  witnesses  in 
respect  to  it,  traffic  men  and  others,  which  at  first  is  much  more 
bewildering  to  a  man  who  has  only  heard  one  case  or  hears  one  only 
now  and  then,  than  it  is  to  a  person  who  is  dealing  with  it  all  the 
time,  who  has  been  told  repeatedly  that  it  is  full  of  peculiarities  and 
changing  conditions,  and  that  practical  experience  and  association 
with  it  is  necessary  to  have  any  judgment  about  it  at  all.  I  think  it 
would  greatly  aid  a  court  in  the  course  of  a  few  months  or  years  if 
it  became  familiar  with  all  these  questions  and  familiar  with  the 
witnesses  who  testify  about  these  matters  and  the  methods  by  which 
the}^  consider  these  questions  in  constructing  their  tariff,  etc.  I  see 
no  objection  to  a  special  court  because  it  is  dealing  with  a  special 
matter,  if  it  is  constitutional  to  make  such  a  court. 

Senator  Newlands.  Would  vou  have  such  a  court  sit  in  Washing- 
ton? 

Mr.  Clements.  Washington  and  other  places. 

Senator  Newlands.  Wherever  convenience  would  require? 

Mr.  Clements.  Yes;  whatever  would  be  the  wisest. 

Senator  Newlands.  As  to  the  constitution  of  the  Interstate  Com- 
merce Commission,  the  number  of  its  members,  etc.,  do  you  think 
it  would  be  advisable  to  have  this  Commission  divided  into  branches, 
so  that  there  could  be  one  or  more  members  of  the  Commission  at 
each  one  of  the  rate-making  centers  of  the  country. 

Mr.  Clements.  I  have  never  thought  there  was  any  great  advan- 
tage about  that.  I  think  that  it  has  become  understood  that  all  mem- 
bers of  the  Commission,  or  even  a  majority  of  the  members  of  the 
Commission,  would  not  undertake  to  hear  every  case  that  arises. 
One  must  act  in  many  cases  and  take  the  testimony,  or  two,  as  the  case 
may  be,  in  order  to  prevent  delay  about  these  matters. 

Senator  Newlands.  Now,  it  is  contended  that  as  it  is,  that  under 
existing  conditions,  the  rate-making  is  the  result  of  the  united  judg- 
ment of  a  great  many  minds — the  local  agent  at  the  local  station,  the 
freight  agent,  and,  finally,  the  traffic  manager,  and  that  the  rate- 
making  is  finally  adjusted  in  five  or  six  great  centers  in  the  country, 
and  that  it  is  essential  that  these  men  should  be  in  touch  with  com- 
mercial conditions  and  should  feel  the  commercial  pulse.     If  that  is 
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SO,  would  not  that  consideration  also  attach  to  the  Commission — that 
is,  to  have  the  power  of  revising  and  correcting  these  rates? 

JNIr,  Clements.  A  general  o]:)servation  of  that  sort  might  afford 
some  helf),  but  if  there  is  to  be  any  power  of  that  sort,  the  Commis- 
sion has  got  to  deal  with  it  by  the  intelligent  and  thorough  presenta- 
tion of  the  matter  by  the  parties  interested. 

Senator  Newlands.  Do  you  think  it  would  be  an  advantage  to 
provide  that  a  certain  proportion  of  the  Commission  should  consist 
of  men  who  have  been  trained  in  experience  in  rate  making  as  traffic 
managers  or  otherwise? 

Mr.  Clesients,  Well,  I  do  not  think  it  would  be  amiss  to  have  some 
of  that  sort.  A  good  many  of  the  State  commissions  have  provisions 
of  that  sort.  I  know  in  my  own  State  one  of  the  commissioners  must 
be  a  lawyer,  another  a  business  or  commercial  man,  and  another  a 
railroad  man. 

Senator  Newlands.  And  as  a  result  of  your  experience,  do  you 
think  we  will  ever  have  equality  of  rate  and  of  service  as  between" in- 
dividuals and  communities  and  proportionate  rates  as  to  commodities, 
until  we  have  Government  ownership? 

Mr.  Clements.  I  do  not  think  you  ever  will  have  exact  justice. 
I  do  not  think  anybody  can  construct  the  scales  that  will  indicate  what 
exact  justice  is. 

Senator  Cullom.  Do  you  think  that  exact  justice  would  be  brought 
about  by  the  Government  owning  the  railroads  ? 

JMr.  Clements.  I  do  not  see  how  that  could  be  done  either. 

Senator  Neavlands.  I  am  not  asking  jou  about  exact  justice.  Do 
you  think  we  could  more  nearly  approximate  equality  of  service  and 
equality  of  rates  as  between  individuals  and  communities,  and  pro- 
portionate rates  as  to  commodities  under  Government  ownership  than 
under  j^rivate  ownership? 

Mr.  Clements.  The  temptation  to  give  rebates,  of  course,  would 
be  entirely  eliminated,  but  somebody  would  have  to  judge  as  to  what 
was  a  reasonable  discrimination  between  places  and  commodities,  in 
order  to  make  a  scale  of  rates,  for  the  Government  as  well  as  for  the 
carriers,  and  the  judgment  of  the  man  might  be  defective.  I  have 
never  thought  that  Government  ownership  was  a  wise  proposition. 
It  was  on  that  question  that  I  retired  from  the  other  wing  of  the 
Capitol  some  years  ago,  when  the  Farmers'  Alliance  required  a  man 
to  say  that  he  was  for  Government  ownership  and  for  the  sub- 
treasury,  which  I  could  not  say;  but  there  are  many  difficulties 
about  that.  \\'liat  Government  Department  would  determine  what 
improvements  were  to  be  adopted  in  the  way  of  new  devices  for  the 
saving  of  life  and  for  the  enlargement  of  the  business  and  for  those 
many  things  which  the  interest  of  the  corporations  cause  them  to 
adopt  after  investigation,  and  with  a  view  of  increasing  their  revenue, 
and  then,  also,  think  of  all  the  contracts  that  would  be  made,  etc., 
and  the  army  of  employees.  It  looks  to  me  as  though  it  would  build 
up  a  Government  Department  that  would  be  unwieldy,  full  of  cor- 
ruption and  abuse,  and  I  need  not  enlarge  upon  that. 

Senator  Newlands.  As  I  understand  it,  the  chairman  has  re- 
quested your  Commission  to  bring  in  such  specific  amendments  as  you 
recommend  ? 

Mr.  Cle:ments.  Yes;  I  so  understood;  and  we  will  do  our  best  to 
suggest  something  to  carry  out  the  views  which  we  have. 

Senator  Newlands.  That  is  all. 
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STATEMENT  OF   INTERSTATE   COMMERCE    COMMISSIONER 
MARTIN  A.  KNAPP. 

Mr.  KxAPP.  Mr.  Chairman  and  gentlemen  of  the  committee:  The 
doleful  picture  just  painted  in  your  presence  by  the  accomplished 
artist  of  the  Northern  Pacific  Railway  has  acted  with  such  distress- 
ing eft'ect  upon  my  imagination  that  1  can  scarcely  summon  courage 
to  address  you.  Indeed,  1  have  been  wondering  whether  I  could  not 
escape  a  prosecution  for  treason  against  my  country  by  pleading 
guilt}^  to  a  charge  of  incompetency. 

In  the  course  of  your  protracted  hearings  you  have  listened  to 
some  of  the  ablest  lawyers  and  railroad  managers  in  the  United 
States  and  to  numerous  other  persons  of  prominence  and  authority 
in  various  walks  of  life.  There  is  no  phase  of  this  many-sided 
subject  which  has  not  already  been  brought  to  your  attention,  and  it 
would  be  rank  presumption  on  my  part  to  assume  that  I  can  con- 
tribute anything  of  real  value  to  this  discussion  or  otherwise  aid  your 
deliberations. 

Nevertheless,  there  are  a  few  things  I  should  like  to  say  if  your 
patience  j^ermits,  merely  for  the  purpose  of  indicating  my  own  point 
of  view  and  suggesting  those  phases  of  the  subject  with  which  my 
mind  is  most  impressecl.  There  appears  to  be  a  disposition  in  some 
quarters  to  discredit  the  present  law  and  belittle  the  result  of  its  oper- 
ations. It  has  been  described  as  a  crude  and  ill-considered  measure, 
which  has  made  little  advance  toward  the  accomplishment  of  its  in- 
tended purpose.  I  am  very  far  from  having  any  sj'mpathy  with  that 
erroneous  view.  On  the  contrary,  I  regard  the  act  to  regulate  com- 
merce as  one  of  the  most  important  and  beneficent  statutes  ever  en- 
acted b}'  the  Congress  of  the  ITnited  States.  A^Hien  you  consider  that 
the  enormous  power  of  the  Congress  under  the  commerce  clause  of 
the  Constitution  had  lain  dormant  for  nearly  a  hundred  years,  when 
you  call  to  mind  the  amazing  rajDidity  of  railway  construction  during 
the  two  speculative  decades  that  followed  the  civil  war,  when  you 
take  into  account  the  conditions  which  had  grown  up  with  that  ex- 
traordinary development,  and  bear  in  mind  that  the  practices  which 
we  now  regard  witli  reprobation  were  looked  upon  with  tolerance  and 
found  little  condemnation  in  the  average  conscience,  when  you  think 
of  the  difficulties  to  be  overcome  and  the  obstacles  encouhtered,  it 
seems  to  me  remarkable  that  a  law  should  have  been  passed  based 
upon  broad  principles  which  are  fundamentally  correct  and  eternally 
right,  and  which  contain  such  comprehensive  and  salutarj^  provisions. 

Not  even  the  distinguished  Senator,  so  long  the  chairman  of  the 
committee,  whose  persistent  efl'orts  deserve  chief  credit  for  that  enact- 
ment, who  has  taken  the  deepest  interest  in  the  administration  of  that 
law,  and  for  whose  personal  kindness  I  can  not  be  too  grateful, 
realizes  the  immense  progress  that  has  been  made  toward  correct 
methods  of  railroad  operation,  realizes  the  extraordinary  change 
which  has  taken  place  in  the  attitude  of  railway  managers  and  the 
public  generallj'^  toward  the  whole  subject  of  public  regulation. 
Only  when  you  compare  the  conditions  which  were  characteristic 
and  universal  in  1887,  with  the  conditions  which  generally  prevail 
to-da}^,  can  you  understand  what  great  progress  has  been  made  in  the 
conduct  of  these  great  highways  of  commerce.  And  I  say  that,  if 
the  men  who  were  instrumental  in  procuring  the  passage  of  the  act 
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to  regulate  commerce  have  their  names  connected  with  no  other 
measure,  they  deserve  to  rank  high  on  the  list  of  constructive  states- 
men. And  I  say  this  for  the  reason,  gentlemen,  that  I  do  not  myself 
favor  any  radical  departure  from  the  theories  and  plans  and  pur- 
poses of  the  jDresent  law.  And  I  believe  that  the  immediate  legisla- 
tion needed  is  that  which  shall  be  built  upon  the  foundations  so 
Avisely  laid  in  this  law,  and  which  is  directed  to  correcting  its  defects, 
strengthening  its  weak  places,  and  augmenting  its  authority. 

If  there  is  any  j^ossible  phase  of  this  subject  which  has  been  over- 
looked, or  respecting  which  there  is  some  confusion  in  the  public 
mind,  it  is  in  confounding  things  Avhich,  as  I  think,  ought  to  be  kept 
separate  and  distinct.  It  seems  to  be  supposed  by  many  that  the 
one  thing  needful  to  bring  about  a  railway  millennium,  although  our 
railway  friends  say  it  has  already  arrived,  is  to  increase  the  powers 
of  the  Interstate  Commerce  Commission,  and  the  controversy  seems 
to  turn  very  largely  upon  that  particular  question.  To  my  mind, 
that  is  only  one  side  of  the  subject  which  you  ought  now  to  consider. 

The  keynote  to  what  I  have  in  mind  in  this  connection  is  found  in 
the  very  clear  and  illuminating  opinion  of  the  Attorney-General.  In 
the  Congress  of  the  United  States  is  vested  plenary  and  exclusive 
powers  of  legislation  uj^on  this  subject.  You  can  not  delegate  that 
legislati^'e  power  in  any  wholesale  fashion.  You  can  not  turn  over 
some  part  or  section  of  it  to  be  exercised  by  the  grantee  according  to 
his  discretion.  You  must  yourselves,  and  in  the  statute  law,  lay  down 
at  least  certain  general  rules  of  conduct.  You  may  legislate  as 
minutely  as  you  choose,  you  must  legislate  at  least  to  the  extent  of 
imposing  requirements,  placing  prohibitions,  fixing  restraints  and 
limitations,  and  if  you  fail  to  do  all  that  is  needful  in  that  regard, 
the  injustice  and  wrongdoing  growing  out  of  that  neglect,  if  any 
there  be,  can  not  be  corrected  by  simply  increasing  the  powers  of  the 
administrative  body  which  you  create.  Therefore,  it  seems  to  me 
that  you  may  appropriately  consider  what  are  the  rules  of  conduct 
prescribed  by  the  present  law  which  are  inadequate,  insufficient,  and 
lacking  in  definiteness. 

A^liat  further  rules  ought  to  be  prescribed?  What  shall  be  their 
character?  The  things  you  incorporate  in  the  statute  are  the  foun- 
dation of  all  the  work  that  is  done  or  can  be  done  by  the  body  whom 
you  select  to  carry  out  the  details  of  your  legislation.  For  example, 
and  I  am  liable  to  weary  you  with  an  oft-told  tale,  if  a  discrimina- 
tion against  a  community  results  from  the  fact  that  there  is  a  higher 
charge  for  a  shorter  than  for  a  longer  haul,  that  is  a  discrimi- 
nation which  can  not  be  corrected  under  the  present  law  no  matter 
how  much  authority  the  Commission  maj^  have,  because  you  have 
not  declared  that  discrimination  to  be  unlawful  and  prohibited. 
No  one,  I  think,  can  read  the  fourth  section  of  the  act  to  regulate 
commerce  and  be  in  doubt  that  Congress  intended  to  provide  some 
actual  and  potential  restraint  upon  that  particular  form  of  dis- 
crimination. And,  I  may  say,  it  remains  to-da}"  much  as  it  was  then, 
not  the  greatest  evil,  but  the  most  irritating  and  obnoxious  form  of 
discrimination  that  has  been  encountered. 

Senator  Cullom.  Discrimination  as  to  localities  ? 

Mr.  KnaPp.  The  long  and  short  haul. 

Senator  Cullom.  Discrimination  as  to  localities? 

Mr.  Knapp.  That  particular  form  of  discrimination. 
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Now,  I  am  far  from  suggesting  that  you  ought  now  to  go  so  far 
in  recasting  the  rule  of  conduct  which  shall  have  relation  to  that  par- 
ticular type  of  discrimination  as  to  jDrohibit  it  altogether,  or  even  to 
limit  the  exemptions  to  such  cases  as  shall  be  sanctioned  by  the  Com- 
mission. I  am  only  suggesting  whether  you  sliould  not  somewhat  in- 
crease the  restraint  which  has  been  entirely  removed  from  the  dis- 
crimination effected  by  much  more  for  the  short  haul  than  the  long 
one. 

Let  me  give  you  the  most  recent  instance  Avhich  has  come  before  the 
Commission.  The  Chesapeake  and  Ohio  Railway  crosses  the  Blue 
Ridge  Mountains  just  below  Charlottesville.  Shortly  after  passing 
over  the  mountain  it  intersects  with  the  Norfolk  and  Western,  and  a 
few  miles  farther  west  with  the  Baltimore  and  Ohio.  The  two  latter 
roads  run  down  the  Shenandoah  Valley,  and  one  of  them  by  the  Penn- 
sjdvania.  and  the  other  by  its  own  rules,  carries  traffic  from  that  re- 
gion to  a  common  market,  like  Philadelphia.  The  rate  on  lumber  on 
the  Chesapeake  and  Ohio  Railroad  for  100  miles  to  the  west  and  for 
a  hundred  miles  to  the  east  to  Philadelphia  is  16  cents.  In  the  Shen- 
andoah Valley  it  is  14  cents.  Therefore  the  man  who  is  producing 
some  lumber  to-day  on  the  eastern  slope  of  the  Blue  Ridge  Moun- 
tains, almost  within  sight  of  us,  must  pay  2  cents  per  hundred  pounds 
more  to  get  lumber  to  Philadelphia  than  the  man  50  or  75  miles  far- 
ther west,  who  gets  his  lumber  transported  for  14  cents.  Now,  2 
cents  a  hundred  pounds  is  40  cents  a  ton.  That  is  $12  a  carload  of 
30,000  pounds,  and  that  is  probably  about  all  the  margin  of  profit 
there  is  in  lumber  of  that  kind. 

It  has  already  been  stated  in  your  presence  that  one  great  railway 
corporation  practically  controls  all  three  roads — the  Chesapeake  and 
Ohio,  the  Norfolk  and  Western,  and  the  Baltimore  and  Ohio.  They 
compete,  according  to  the  statement  of  their  traffic  managers,  just  as 
vigorously  in  the  Shenandoah  Valley  as  they  did  when  they  were 
entirely  independent  in  ownership  and  management.  And  when  they 
are  charged  Avith  this  discrimination  they  set  up  that  competition  as  a 
defense.  And  I  should  like  to  inquire  of  the  lawyers  of  this  com- 
mittee whether  that  defense  is  not  complete  under  the  doctrine  of  the 
Supreme  Court  in  the  Alabama  Midland  Case  ? 

Now,  beyond  any  question  where  the  competition  of  the  carrier 
which  is  subject  to  the  act  at  the  longer  distance  point  is  the  competi- 
tion of  a  carrier  which  is  not  subject  to  the  act,  as  a  water  carrier  or 
a  foreign  railroad,  there  should  be  freedom  to  make  the  lower  chai'ge 
to  meet  that  competition.  Where  the  sole  competition  is  between 
carriers  all  of  which  are  subject  to  this  law  and  to  your  regulation,  it 
-seems  to  me  that  a  different  situation  exists  and  a  different  rule  ought 
to  be  applied.  But  unless  you  create  a  different  rule  in  the  statute 
your  Commission  will  be  powerless  to  afford  any  relief  in  a  case  of 
that  kind. 

A  kindred  question  arises  respecting  import  rates.  I  thinJc  I 
appreciate  both  sides  of  the  argument,  and  I  pay  a  deserved  compli- 
ment to  my  associate  on  the  Commission  who  wrote  the  report  in 
January,  1904,  when  I  say  that  you  can  not  find  a  more  comprehen- 
sive, clean-cut,  and  fair  discussion  of  that  question  than  is  contained 
in  that  report.  Here,  again,  I  am  not  suggesting  that  any  hard  and 
fast  rule  should  be  put  into  the  statute.  I  am  quite  prepared  to 
admit  that  there  are  conditions  under  which  foreign  import  traffic 
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ma}'  rightfully  be  carried  to  an  interior  destination  at  lower  rates 
than  the  inland  carriers  may  reasonably  charge  on  domestic  traffic; 
but  I  must  confess  to  a  feeling  of  discomfort,  to  a  suggestion  of 
injustice,  when  the  same  service  is  performed  for  the  foreigner  for 
less  than  one-third  of  the  charge  to  our  own  citizens.  Let  me  pursue 
that  a  step  further,  because  it  is  very  closely  connected  with  a  point 
I  am  noAv  trying  to  make. 

Complaint  came  before  us,  directed,  I  may  say,  in  a  general  way, 
against  the  ^^anderbilt  system,  because  they  charged  50  cents  on  plate 
glass  from  Boston  to  Chicago  and  participate  in  carrying  plate 
glass  from  Antwerp  to  Chicago  for  40  cents.  And  the  traffic  mana- 
ger of  the  Xew  York,  New  Haven  and  Hartford  Railroad,  giving  his 
testimon}',  used  the  adjectives,  ''  absurd,"  "  deplorable,'"  and  others 
of  equal  significance,  not  undertaking  to  defend  it  on  any  ground  of 
right  and  justice,  but,  he  said,  "  They  are  making  a  rate  from  Ant- 
werp to  Chicago,  by  way  of  New  Orleans  and  the  Illinois  Central  Eail- 
road.  of  32  cents;  and  if  I  do  not  make  a  rate  which  approximates 
that  the  imported  traffic  will  be  carried  to  destination  by  another 
route  and  I  shall  lose  the  revenue.'-  Now,  when  we  take  up  the  com- 
plaint of  the  same  parties  against  the  Illinois  Central,  as  we  presently 
shall,  and  say,  ''  How  does  it  happen  that  you  are  carrying  imported 
glass  from  Antwerp  through  New  Orleans  to  Chicago  for  32  cents 
and  to  St.  Paul  and  Minneapolis  for  38  cents,  when  you  charge  75 
cents  from  New  Orleans  to  Chicago  and  40  cents  from  Chicago  to 
St.  Paul,"  he  will  say,  "  I  am  obliged  to  do  it,  because  the  New  York, 
New  Haven  and  Hartford  Eailroad  makes  a  through  rate  from  Ant- 
werp to  Chicago  of  40  cents,  which  I  am  obliged  to  meet." 

Senator  Kean.  How  do  they  ship  that  by  the  New  York,  New 
Haven  and  Hartford  Railroad  ? 

Mr.  Knapp.  I  think  by  the  Poughkeepsie  Bridge  route.  I  rather 
assume  that.  I  think  that  ^s  their  present  route  for  that  description 
of  traffic  from  Boston. 

Now,  I  am  only  mentioning  those  instances  for  the  purpose  of 
pointing  out  to  you  that  unless  you  put  some  restraint  upon  that  form 
of  discrimination  in  the  statute,  the  Commission  will  be  powerless 
to  remedy  the  injustice.  The  same  thing  applies  to  private  cars  and  to 
these  terminal  railroads.  It  certainly  is  not  natural  for  the  Commis- 
sion to  admit  that  the  law  which  it  is  appointed  to  adjninister  does 
not  give  it  jurisdiction  over  offenses  which  are  brought  to  its  atten- 
tion, but,  personally,  I  have  never  been  able  to  see  in  the  act  to  regu- 
late commerce  or  in  the  supplemental  law  anything  which  enabled 
the  Commission  with  any  effectiveness,  if  at  all,  to  reach  the  dis- 
criminations which  now  occur  and  which  have  become  so  acute  with 
regard  to  private  car  refrigeration  charges  and  the  operations  of 
these  terminal  railroads. 

And  again  I  refer  to  the  subject,  not  with  any  disposition  to  go 
over  it  in  detail,  but  to  impress  it  upon  you  that  unless  you  put  some 
restrictions,  some  limitations,  some  requirements,  some  obligations 
in  the  statute  when  you  come  to  amend  it  the  regulating  body,  which 
is  your  subordinate,  will  not  be  able  to  afford  any  relief  in  cases  of 
that  kind.  Now.  let  me  take  a  minor  one,  of  which  I  think  very 
little  has  been  said,  but  which  to  me  seems  of  very  considerable  im- 
portance, not  only  in  itself,  but  because  it  is  connected  with  another 
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subject  of  very  much  larger  significance  and  about  which  considerable 
has  been  said. 

Under  the  present  law  any  railroad  or  any  two  or  more  railroads 
operating  together  under  a  joint  tariff  may  reduce  a  rate  on  three 
days"  notice  and  advance  a  rate  on  ten  da^'s'  notice,  and  instances 
have  been  brought  to  my  attention  in  an  unofficial  way  of  operations 
which  are  as  offensive  to  the  moral  sense  and  as  injurious  in  their 
effect  as  any  check  ever  given  for  a  rebate.  Now,  of  course,  as  long 
as  you  leave  it  in  the  law  that  those  changes  can  be  made  upon  that 
short  notice  anv  injustice,  any  operation  which  is  the  equivalent  of  a 
rebate  will  be  beyond  the  power  of  any  commission  to  correct. 

Senator  Dolliver.   AVhat,  exactly,  have  you  in  mind? 

Senator  Kean.    Midnight  tariffs. 

Mr.  KxAPP.  Midnight  tariffs.  Read  the  very  remarkable  address 
which  Mr.  Stickney  has  filed  here. 

Senator  Dollivek.  I  had  the  pleasure  of  hearing  that  when  he  read 
it  before  the  Economic  Association. 

Mr.  Knapp.  One  of  my  associates  made  this  observation,  that  Mr. 
Stickney  is  always  surprising,  whether  he  makes  a  speech  or  files  a 
tariff'.  Within  a  fortnight  I  have  had  a  talk  with  one  of  the  most 
successful  and  prominent  traffic  officials  in  the  United  States,  who  to- 
day controls  absolutely  the  entire  traffic  of  one  of  the  largest  systems 
in  the  United  States,  and  we  were  talking  upon  this  subject;  and  in 
the  most  emphatic  manner  he  indorsed  my  proposition.  And  when 
I  said  that  notice  ought  to  be  thirty  days  or  sixty  days,  he  said  it 
ought  not  to  be  less  than  ninety  days. 

Senator  Dollivek.   How  would  that  help  it? 

Mr.  Knapp.  You  can  not  make  contracts  so  far  ahead,  ordinarily. 

Senator  Dolliver.  A  man  might  go  and  get  read}'  for  business  of 
that  sort  in  ninety  as  well  as  thirty  days,  I  reckon. 

]Mr.  Knapp.  It  would  be  much  more  difficult  and  transactions  which 
give  offense  would  be  much  less  liable  to  occur. 

Senator  Dolliver.  But  if  a  rate  could  not  be  reduced  without 
ninety  days'  notice,  would  not  that  operate  to  a  very  great  disad- 
vantage in  a  thousand  other  directions? 

Mr.  Knapp.  I  was  about  to  add  that  I  surely  would  not  recommend 
any  hard  and  fast  rule  be  put  in  the  statute.  That  is  one  of  the  cases 
where  you  should  leave  to  your  Commission  some  discretion,  at  least 
in  cases  of  emergency,  and  perhaps  not  go  further  than  to  establish  a 
general  rule.  Because  in  some  directions  your  legislation  should  be. 
general:  in  other  cases,  more  definite  and  exact,  according  as  the 
nature  of  the  circumstances  might  require. 

Let  me  give  anotlier  illustration :  Some  few  years  ago  I  was  really 
ambitious  to  get  this  law  amended  on  what  I  conceived  to  be  wise 
and  workable  lines,  and  I  was  indiscreet  enough,  perhaps,  to  attemjjt 
to  cooperate  with  some  railroad  lawyers  and  experienced  traffic 
officials  in  preparing  suitable  amendments  to  this  law;  and  with 
some  assistance  I  prepared  a  draft,  which  I  sent  to  the  late  Judge 
Green,  whom  some  of  you  knew,  at  that  time  the  general  counsel  of 
the  Vanderbilt  system,  in  which  I  proposed  a  thirty-clay  notice,  with 
the  right  of  the  Commission  to  allow  any  short  notice.  When  the 
draft  came  back  the  only  change  in  it  Avas  that  he  had  substituted 
sixty  days  for  thirty  days. 
741  A— 05 11 
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Now,  I  want  to  speak  of  what  that  particular  thing  suggests  to 
me  in  somewhat  larger  relations.  In  the  course  of  these  hearings, 
so  far  as  I  have  been  enabled  to  keep  in  touch  with  them,  I  observe 
a  great  deal  has  been  said  about  the  necessity  of  flexibility  in  tariffs, 
of  traffic  managers  bein^  able  to  accommodate  their  rates  to  fluc- 
tuating commercial  conditions,  and  one  of  the  arguments  advanced 
against  remodeling  this  law^  in  any  material  respect  in  that  the  tend- 
ency of  any  actual  control  through  a  Government  agency  of  the 
rates  made  by  the  carriers  would  be  toward  ironclad  rules,  and 
mileage  rates,  and  limitations  of  that  sort.  Of  course,  I  am  far 
from  admitting  that  any  such  consequence  would  follow  either  im- 
mediately or  remotely  from  a  grant  of  authority  far  greater  than 
has  been  proposed  by  any  pending  measure.  But  when  I  ran  over 
the  statements  of  some  prominent  traffic  officials  in  which  they  em- 
phasized the  necessity  of  frequent  changes  in  tariffs,  the  necessity 
of  adapting  their  rates  to  changing  commercial  conditions,  I  hap- 
pened to  think  of  one  or  two  instances  which  I  thought  I  might 
bring  to  your  attention. 

The  most  important  part  of  the  United  States  is  what  is  known 
as  "  official  classification  territory  " — the  section  north  of  the  Ohio  and 
Potomac  and  east  of  the  Mississippi  rivers.  The  class  rates  which 
govern  most  merchandise  and  articles  of  manufacture  and  ordi- 
nary household  consumption  are  adjusted  upon  the  basis  of  the 
New  York-Chicago  rate — places  nearer  New  York  taking  a  percent- 
age below  the  Chicago  rate,  and  places  more  to  the  west  taking  a 
percentage  above.  Now,  not  only  has  that  basis  of  rates  in  all  that 
territory  remained  unchanged  since  1887,  but  so  have  the  rates  re- 
mained unchanged.  And  you  gentlemen  know  as  well  as  I  do  the 
changes  that  have  occurred  and  the  fluctuations  that  have  happened 
in  commercial  conditions  in  that  territory  during  that  period. 

Senator  Dolliver.  They  seem  to  have  been  pretty  generally  shaken 
up  along  about  1900. 

Mr.  Knapp.  When  they  made  very  numerous  advances  by  simply 
changing  the  classification  of  the  articles;  but  they  did  not  change 
the  rates  or  adjustments  between  localities. 

Senator  Dolliver.  Simply  the  classification  ? 

Mr.  Knapp.  Simply  the  classification — moved  an  article  up  from 
the  sixth  class  to  the  fifth,  or  from  the  fifth  to  the  fourth — an  ex- 
tremely simple  process,  and  then,  of  course,  it  operates  under  the 
principle  of  adjustment  throughout  the  entire  territory. 

Now,  take  another  illustration,  which,  to  my  mind,  is  more  ap- 
posite. T  take  it  there  is  no  agricultural  product  the  price  of  which 
has  shown  such  wide  fluctuations  in  the  last  few  years  as  cotton.  It 
is  one  of  the  great  staple  articles  of  the  country ;  the  most  valuable, 
per  pound,  of  anything  that  grows  out  of  the  ground  in  large  vol- 
ume. More  than  half  of  it  is  exported,  and  you  know  the  price  has 
gone  from  scarcely  above  5  cents  to  16  or  17  cents.  And  if  there 
is  any  article  which  would  seem  to  be  susceptible  to  market  fluctua- 
tions and  the  changes  in  commercial  conditions  it  must  be  cotton. 
But  an  inspection  of  the  tariffs  will  show  you  that  the  rates  on  cotton 
have  not  been  changed  in  ten  years. 

There  has  been  no  material  change,  I  think,  in  any  cotton  rate  in 
more  than  ten  years,  except  that  certain  reductions  have  been  made  in 
the  State  of  Texas  by  the  commission  of  that  State. 
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Now,  when  I  observe  instances  of  that  kind,  when  the  ablest  and 
most  experienced  traffic  officials  tell  me  that  there  is  no  sort  of  reason 
for  500  to  1.000  changes  in  interstate  tariff's  eveiy  twenty-four  hours, 
as  our  files  show  there  are,  j'ou  must  not  be  surprised  if  I  fail  to  ac- 
cept at  par  value  all  that  is  said  here  about  the  necessit}'  of  adapting 
rates  to  commercial  conditions.  Undoubtedly,  Avhen  you  take  a  con- 
siderable period  of  time  great  influences  do  operate  to  an  extent 
which  may  justly  require  material  modifications  in  freight  charges, 
])ut  to  my  mind  it  is  quite  unsuitable  that  the  little  surface  fluctua- 
tions in  trade  should  find  expression  in  extended  changes  in  the 
daily  tariffs.  I  believe  that  those  surface  currents  should  adjust 
themselves  to  the  tariffs  and  not  the  tariffs  to  the  currents.  And  I 
am  saying  this,  gentlemen,  not  as  a  result  so  much  from  my  own  ob- 
servation or  from  any  a  priori  view  of  the  case  as  because  of  the  state- 
ments made  and  arguments  submitted  to  me  by  practical  railroad 
men  of  the  highest  distinction. 

And  that  suggests  another  view  to  my  mind  which  I  think  may 
properly  be  taken  into  account  even  by  our  railroad  friends.  As  I 
said,  I  am  very  far  from  believing  that  there  should  be  anything  more 
than  the  most  inconsiderable  tendency,  if  any  at  all,  toward  the 
adjustment  of  rates  on  a  mileage  basis,  and  I  think  the  prosperity  of 
the  railroads,  the  development  of  the  different  sections  of  the  country 
and  their  industries,  justify,  the  making  of  rates  upon  what  might  be 
called  a  commercial  basis  rather  than  any  distance  basis:  but  do  you 
realize  what  an  enormous  power  that  is  putting  into  the  hands  of  the 
railroads?  That  is  the  power  of  tearing  down  and  building  up. 
That  is  the  power  which  might  very  largely  control  the  distribution 
of  industries.  And  I  want  to  say  in  that  connection  that  I  think  on 
the  whole  it  is  remarkable  that  that  power  has  been  so  slightly 
abused.  But  it  is  there.  My  esteemed  friend,  Mr.  Elliott,  has  just 
told  you  that  the  rates  on  wool  from  Montana  must  be  adjusted  with 
reference  to  the  rates  on  wool  from  Kentuck3\  Well,  grant  it.  But 
suppose  he  should  see  fit  to  adjust  his  rates  on  avooI  so  that  they  moved 
to  the  Pacific  coast  and  it  became  for  the  interest  of  his  railroad  to 
change  that  adjustment.  Is  that  to  be  left  entirely  to  his  judgment? 
Or  it  comes  back  to  the  question  which  Senator  Dolliver  asked  of 
him,  in  substance.  After  all,  are  the  railroads  to  be  left  virtually 
free  to  make  such  rates  as  they  conceive  to  be  in  their  interests? 
Undoubtedly  their  interest  in  large  measure  and  for  the  most  part 
is  the  interest  of  the  communities  they  serve.  Undoubtedly  in  large 
measure  and  for  the  most  part  they  try  as  honestly  and  as  con- 
scientiously as  men  can  to  make  fair  adjustments  of  their  charges. 
But  suppose  they  do  not.  Is  there  not  to  be  any  redress  for  those 
who  suffer?     That  is  really  the  question. 

And  since  I  have  said  so  much  on  that  subject,  if  you  will  pardon 
me,  I  will  venture  to  pursue  it  for  a  moment  in  another  direction, 
although  it  leads  us  into  the  domain  of  economics.  Suppose  it  were 
true  that  a  more  potent  exercise  of  (jovernment  authority  and  the 
adjustment  of  rates  tended  somewhat  to  increase  the  recognition  of 
distance,  with  the  result  of  producing  a  greater  diffusion  of  industry 
rather  than  its  concentration.  I  am  not  a  political  economist,  nor 
competent  to  speak  on  a  subject  of  such  large  dimensions,  but  I  can 
not  believe  that  all  those  institutions,  laws,  administrations  whicli 
operate  to  the  concentration  of  industries  and  population  are  alto- 
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gether  to  be  commended.  They  may  result  in  greater  aggregate 
wealth  for  the  country.  I  am  prepared  to  admit  that  they  do ;  but  do 
they  result  in  happier  homes,  better  lives,  greater  social  comfort  ?  I 
have  some  doubt  of  it. 

To  state  one  other  instance  of  what  I  am  trying  to  say — of  the 
things  that  you  must  put  in  the  law  if  the  thing  is  to  be  regiilated — 
and  that  is  this  question  of  compelling  carriers  having  physical  con- 
nection to  unite  in  making  through  I'outes  and  through  rates.  You 
have  already  been  told.  I  dare  say.  that  it  is  not  probable  that  another 
trunk  line  will  be  constructed  at  any  early  date,  and  that  such  rail- 
way development  as  takes  place — say,  east  of  Chicago — must  mostly 
be  in  branches  and  laterals,  in  extensions  of  existing  systems.  Well, 
suppose  some  enterprising  gentlemen  build  a  railroad  in  West  Vir- 
ginia which  at  one  end  touches  the  Baltimore  and  Ohio  or  the  Penn- 
sylvania. "\^^lat  are  they  going  to  do  with  it  when  they  get  it  there? 
If  they  can  not  invoke  public  authority  to  make  some  equitable 
arrangement  with  reference  to  joint  rates  and  the  interchange  of 
traffic,  they  may  be  very  much  disappointed  in  the  outcome  of  their 
enterprise.  That  only  suggests  again  that,  if  anything  of  that  kind 
happens,  if  there  is  danger  of  injustice  of  that  sort,  the  safeguard 
must  be  found,  not  in  anything  that  the  Commission  can  do  primarily, 
but  in  some  restriction  or  requirement  in  the  law  you  pass. 

Senator  Dolliver.  In  such  a  case  would  you  haA'e  the  law  define 
the  portion  of  the  rate  to  go  to  those  roads,  the  portion  which  they 
would  be  entitled  to? 

Mr.  Knapp.  Oh,  no. 

Senator  Dolliver.  The  ratio? 

Mr.  KxAPP.  Probably  you  could  go  no  further  there  with  useful- 
ness than  in  a  general  way  to  put  the  obligation  upon  the  carriers, 
with  the  power  in  your  regulating  body,  if  they  did  not  agree,  to 
make  the  division  and  to  prescribe  rules  of  interchange. 

So,  without  pursuing  that  branch  of  the  subject  further,  I  venture 
again  to  say  that  the  primary  thing  is  to  see  what  restrictions,  what 
obligations,  what  prohibitions,  what  restraints,  what  limitations  are 
to  be  placed  upon  the  interstate  railways,  and  those  must  all  be  in  the 
statute:  or  else  they  will  not  be  the  subject  of  regulation. 

Senator  Dolliver.  -The  thing  we  want  to  find  out  is  just  what  we 
want  to  put  in  the  statute. 

Mr.  Knapp.  And  you  see  all  that  precedes  the  question  of  your 
Commission  and  what  it  can  do.  And  when  I  use  the  term  Commis- 
sion I  do  so  for  convenience,  not  necessarily  referring  to  the  present 
Commission,  but  as  describing  whatever  sulDordinate  body  you  create 
and  must  create  for  the  purpose  of  ascertaining  whether  the  rules 
you  lay  down  are  conformed  to,  and  if  not  to  exercise  such  authority 
as  you  may  give  it  to  bring  about  that  conformity,  and  all  that  which 
I  have  tried  to  suggest  precedes  the  question  of  the  subordinate  tri- 
bunal. 

Now  the  second  question  is,  What  sort  of  a  tribunal  is  that  going  to 
be?  We  are  told  at  this  late  day  that  no  administrative  or  legisla- 
tive tribunal  is  necessary ;  that  whatever  principles  of  regulation  you 
adopt  and  promulgate  may  all  be  applied  and  enforced  in  the  Federal 
courts.  I  suppose  I  must  be  lacking  in  quick  perception  and  ready 
receptiveness,  but  I  have  not  yet  been  able  to  see  how  that  scheme 
could  be  made  to  work.     To  my  notion  regulation  is  legislative.     It 
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must  begin  in  tlie  nature  of  the  case  with  the  tarit^' — that  is  to  say,  it 
must  begin  with  requiring  the  announcement  by  the  carrier  of  what 
he  is  going  to  charge.  And  then  two  questions  at  once  arise.  One  is, 
Who  will  see  to  it"  that  the  rate  that  it  says  it  is  going  to  charge  is 
actually  charged  to  everybody  alike?  And  the  other  question  is.  If 
that  rate  is  wrong,  how  is  it  going  to  be  corrected?  And  the  two  are 
very  unlike  propositions. 

A  tariff  is  a  law.  It  is  a  rule  of  action  of  general  application. 
So  long  as  it  is  in  force  it  has  all  the  characteristics  and  all  the  bind- 
ing obligations  of  a  statute.  To  depart  from  it  is  a  misdemeanor,  and 
it  does  not  make  any  difference  whether  that  tariflP  law  is  passed  by 
the  railroads,  made  by  a  commission,  or  enacted  by  Congress.  In 
either  case,  if  that  law  is  wrong  the  only  thing  to  do  is  to  change  the 
law.  If  that  law  is  broken,  then  the  thing  to  do  is  to  punish  the  man 
who  broke  it.  The  courts  are  constituted  to  apply  and  enforce  law 
and  to  punish  those  who  violate  law.  The  legislature  is  ordained  to 
make  laws  and  change  laws,  and  in  the  very  nature  of  the  case  the 
proposal  to  use  the  methods  of  a  court  to  deal  with  a  purely  legisla- 
tive question  is  incongruous  and  unsuitable. 

Senator  Dolliver.  It  is  rather  an  extreme  thing,  it  seems  to  me,  to 
say  that  a  railroad  tariif  is  in  the  nature  of  a  law. 

Mr,  Knapp.  Precise^  that.     "Wliat  else  is  it  to-day? 

Senator  Dolliver.  AVe  had  that  law  A\ell  broadened  by  various  in- 
terpretations- 


Mr.  Knapp.  Of  course  it  is  not  statute  law. 

Senator  Dolliver.  Is  it  a  law  of  the  United  States  in  any  sense  of 
the  word  ? 

jNIr.  Knapp.  Xot  in  the  sense  of  being  a  legislative  enactment ;  not 
in  the  sense  that  it  is  a  principle  Avhich  has  l3een  developed  by  the 
adjudications  of  courts:  but  in  the  sense  that  it  is  a  rule  of  conduct 
of  general  application  binding  u])on  everybody. 

Senator  Dolijver.  But  prescril^ed  not  by  the  power  of  the  State, 
but  by  some  private  business  enterj^rise? 

Mr.  Knapp.  Prescribed  by  the  railroads;  but  I  am  only  suggesting, 
Senator,  that  in  its  relation  to  the  public,  and  with  reference  to  the 
question  of  whether  that  law  is  right  or  wrong  it  might  as  well  have 
been  made  by  the  Commission  or  enacted  by  the  Congi-ess;  and  if 
you.  as  yoti  might,  should  say  by  statute  that  the  rate  on  grain  from 
Chicago  to  Baltimore  shall  be  13^  cents,  and  from  Chicago  to  Phila- 
delj^hia  14  cents,  and  from  Chicago  to  New  York  15  cents — and 
somebody  said  that  is  a  discrimination  against  New  York — would  it 
not  be  rather  absurd  to  say  that  you  must  go  to  court  and  have  it 
enjoined?     It  is  a  law  that  you  have  passed. 

Senator  Dolliver.  I  do  not  see  how  a  thing  is  a  law  that  a  man  may 
go  into  court  and  assert  is  illegal — contrary  to  law — and  recover  dam- 
ages for  an  excessive  charge.  If  I  tmderstand  the  decision  of  the 
Supreme  Court  a  man  can  take  one  of  those  tariff  rates  and  go  into 
court  and  state  that  it  is  unreasonable  and  illegal  and  get  the  court 
busy  to  findiug  damages. 

Senator  Cvllo.ai.  Of  course  you  could  not  do  that  if  it  had  been 
enacted  by  the  power  that  makes  the  statute. 

Mr.  Knapp.  1  am  aware  tliat  is  said,  and,  of  course,  I  am  not  using 
the  term  ''law  ""  in  the  sense  of  statute;  I  am  only  suggesting  that 
it  is  a  legislative  act,  and  it  does  not  matter  who  legislates  it  into 
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existence,  whether  it  is  the  carrier  or  a  commission  or  the  courts;  if 
it  is  wrong  it  ought  to  be  changed  and  amended. 

Senator  Culi-om.  It  is  misleading,  is  it  not,  to  call  it  a  law  ? 

Mr.  Knapp.  Oh,  I  suppose  it  is;  I  only  used  that  to  illustrate, 
for  want  of  a  better  term,  the  difference  between  those  obligations 
which  exist  between  the  carrier  and  the  public  and  which  are  of 
general  application  and  the  rights  of  individuals  which  come  in 
controversy  in  court. 

Senator  Doixiver.  I  raised  the  question  not  for  mere  controver- 
sial purposes,  but  because  it  has  been  repeatedly  suggested  here  that 
the  publication  of  this  railroad  schedule  here,  which  has  been  re- 
quired by  statute,  gives  it  a  certain  sanctity  that  protects  if  from 
individual  complaints  as  to  its  injustice  or  illegality,  and  it  seems 
to  me  that  it  adds  nothing  to  it. 

Mr.  KxAPP.  Well,  we  do  not  know  yet  about  that.  I  know  Ave  are 
all  accustomed  to  speak  about  the  right  of  any  j^erson  who  has  paid 
what  he  regards  as  an  excessive  charge  to  a  carrier  to  bring  his 
action  in  damages.  Theoretically,  of  course,  that  right  exists. 
Have  you  ever  known  it  to  be  exercised?  We  are  accustomed  to 
speak  of  that  as  though  there  were  cases  of  frequent  occurrence. 

Senator  Doi.livf.r.  I  know  they  are  not  frequent,  but  they  have 
been  sufficiently  frequent  for  the  courts  to  lay  down  the  general 
principles  which  govern  the  rights  of  the  parties  of  the  cases. 

Mr.  Knapp.  Undoubtedly ;  and  in  such  a  case  as  that  the  court  nec- 
essarily must  determine  what  would  be  a  reasonable  rate  for  the 
purpose  of  fixing  the  measure  of  damages. 

Senator  Dor.uvER.  If  you  will  permit  me  to  call  your  attention  to 
the  case  of  Regan  v.  the  Farmers'  Loan  and  Trust  Company  (154 
U.  S.,  p.  3G2),  there  the  court  say: 

It  has  always  been  recognized  that  if  the  carrier  attempted  to  charge  a  ship- 
per an  nni-easonable  sum  the  courts  had  jurisdiction  to  inquire  into  that  matter 
and  award  to  the  shipper  any  amount  exacted  from  him  in  excess  of  a  rea- 
sonable rate:  and,  also,  in  a  reverse  case,  to  render  judgment  in  favor  of  the 
carrier  for  the  amount  found  to  be  a  reasonable  rate. 

Mr.  Knapp.  There  is  no  question  about  the  doctrine.  My  question 
was,  Have  you  known  of  any  such  suit  being  brought  against  the 
railroad  ? 

Senator  Dolliver.  I  think  that  must  have  been  some  such  suit. 

Mr.  Knapp.  I  suppose  there  are  much  better  and  more  diligent 
law^yers  than  I  am,  but  I  have  never  found  a  reported  case  and  would 
be  very  much  obliged  if  any  of  my  friends  will  call  my  attention  to 
one  where  there  has  been  such  a  suit  brought  against  the  railroad 
company. 

Senator  Dolliver.  Section  15  of  the  interstate-commerce  act  seems 
to  have  contemplated  such  a  double  proceeding  to  correct  the  unrea- 
sonable rate  and  to  collect  damages  in  all  these  cases  where  complaints 
are  made  of  the  rates.  I  do  not  know  whether  any  of  those  cases  have 
gone  to  the  courts  or  not. 

Mr.  Knapp.  And  it  perhaps  must  remain  an  open  question  until 
it  is  decided  whether  an  action  will  lie  to  recover  an  alleged  excessive 
charge  where  that  charge  is  in  accordance  with  the  tariff'  filed  as 
required  by  law.  T  do  not  know  what  the  law  is  until  that  question 
shall  have  been  decided. 
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Without  pursuing  that  subject  too  far — because  the  question  has 
become  familiar  to  von  and  you  have  to  decide  it — I  only  make  this 
suggestion.  At  best,  and  at  the  most,  the  remedy  which  can  be  admin- 
istered by  the  courts  is  uncertain,  limited,  indirect.  If  3"ou  were  to 
adopt  that  plan,  you  must  be  prepared  to  enter  upon  some  years  of 
litigation  to  find  out  just  how  much  a  court  can  do,  hoAV  much  it  will 
do.  and  how  it  will  do  it.  And  I  have  rather  wonderetl  whether  all 
this  insistence  that  all  these  questions  should  go  to  the  courts  instead 
of  to  a  commission  because  a  commission  is  incompetent  is  not  a 
little  insincere. 

Xow,  is  it  really  because  it  is  believed  that  the  men  who  would  be 
upon  a  commission  are  incapable  of  determining  these  questions? 
Including  the  five  first  appointed,  fourteen  men  have  Ijeen  appointed 
on  the  Interstate  Commerce  Commission.  Excluding  myself  and  one 
other  who  never  studied  law  or  was  admitted  to  the  bar,  I  undertake 
to  say  that  every  one  of  the  other  twelve  was  qualified  by  al:)ility.  legal 
attainments,  professional  standing,  and  in  other  respects  for  appoint- 
ment on  the  Federal  bench.  I  believe  those  twelve  men.  from  the  great 
jurist,  Judge  Cooley,  to  the  distingiushed  statesman.  Senator  Cockrell, 
will  compare  very  faA^orably  with  the  average  of  the  men  who  have 
been  appointed  to  the  district  and  circuit  court  benches  of  the  United 
States  in  the  last  fifteen  years;  and  I  find  myself  wondering  how  it 
is  that  the  same  men  who  as  judges,  with  the  nudtifarious  duties  of 
that  office,  would  be  so  competent  and  so  highly  qualified  to  pass  upon 
these  traffic  problems,  are  unfit  and  incompetent  when  they  are  com- 
missioners and  not  judges.  Candidly,  is  not  this  the  reason,  that 
our  friends  know  perfectly  well  that  a  legislative  tribunal  can  con- 
trol rates,  if  it  has  the  authority,  and  they  know  that  courts  can  not 
control  rates  effectively,  no  matter  how  much  authority  you  may 
attempt  to  give  them  ?  Is  not  that  the  real  reason  why  a  court  is 
preferred  to  a  coinmission  ? 

There  is  an  old  Italian  proverb  to  this  effect,"  If  you  want  a  thing- 
done  do  it  yourself;  if  ycru  don't  want  it  done  get  somebody  else." 
So  I  venture  to  say  that  if  you  really  want  to  regulate  railroads,  reg- 
ulate them  yourselves  by  legislation  and  by  a  legislative  tril)unal. 
If  you  do  not  want  to  regulate  them,  get  the  courts  to  do  it. 

I  want  to  get  through  in  a  few  minutes.  "Wliat  is  the  use  of  my 
going  over  the  ground  that  has  been  traversed  so  many  times  by  men 
much  more  com]:)etent  to  discuss  these  questions  than  I  am?  You 
first  settle  Avhat  the  law  shall  require,  prescribe,  enjoin,  and  you  then 
decide  Avhat  tribunal  shall  be  selected  to  give  force  and  effect  to  those 
requirements.  That  tribunal  must  be  legislative,  in  my  judgment,  to 
accomplish  the  purpose  of  settling  the  questions  that  arise. 

One  of  the  questions  is.  How  much  authority  are  vou  going  to  give 
that  tribunal?  I  do  not  care  to  discuss  that.  It  has  been  thrashed 
over  here  for  six  weeks,  and  I  could  not  add  a  thing  to  the  discussion 
one  way  or  the  other.  If  you  think  there  is  any  way  to  accomplish 
the  thing  that  ought  to  be  done,  short  of  giving  your  administrative 
tril)unal  the  power  to  substitute  a  reasonable  rate  for  an  unreasonable 
one.  I  shall  be  very  glad  to  have  you  find  the  Avay. 

Th?n  the  other  question.  What  is  to  be  the  effect  of  any  order 
made  by  the  tril)unal  which  you  create?  One  of  the  embarra^'^ments 
which  T  have  felt  from  tlie  beginning  has  been  that  under  the  existing 
law  when  the  Commission  has  heard  one  of  these  complicated  ques- 
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tions  relating  to  what  is  a  reasonable  rate  or  a  properly  adjusted  rate 
and  has  reached  a  conclusion  and  made  its  report  and  given  direction 
to  the  carrier  accordingly,  if  its  view  of  that  situation  is  not  accepted, 
then  the  Commission  must  become  a  suitor  in  the  courts  to  enforce  its 
own  determination. 

Now.  speaking  for  myself,  and  I  think  upon  that  point  I  am  in  har- 
mony with  the  views  of  all  my  associates,  I  do  hope  at  least  this  will 
be  done.  A^Hiatever  authority  is  given,  let  the  exercise  of  that  au- 
thority be  final ;  let  it  take  eifect  by  its  own  force  within  such  reason- 
able time  as  you  may  prescribe  or  under  any  conditions  that  you  may 
j3rescribe,  but  when  a  commission  has  made  such  a  ruling  as  it  is 
authorized  by  you  to  make,  whether  that  ruling  is  to  be  limited  to 
the  present  or  extend  into  the  future,  then  the  Commission's  work 
should  be  finished.  And  the  carrier  should  be  put  in  this  position : 
That  it  must  either  accept  that  ruling  and  act  accordinglv,  whether 
that  be  merely  a  ruling  of  condemnation  or  a  ruling  of  requirement 
for  the  future,  or  must*  itself  go  to  court  and  get  rid  of  the  ruling. 
Now,  that  does  not  involve  any  radical  change  from  the  present  law, 
because  it  is  now  provided  that  the  findings  of  the  Commission  are 
prima  facie  correct.  So  that  to-day  if  a  suit  is  brought  to  enforce  a 
disregarded  order  of  the  Commission  you  can  simply  go  into  court 
and  present  your  case,  and  there  is  your  prima  facie  case,  and  the 
burden  of  proof  is  on  the  carrier.  In  other  words,  you  are  not  mak- 
ing so  radical  a  change  as  to  trasfer  the  burden  of  proof  by  adopting 
the  plan  I  suggest,  and  you  do  relieve  the  Commission  of  what  to  me 
has  seemed  an  embarrassing  attitude,  one  that  at  least  furnished 
some  excuse  for  the  criticism  that  its  functions  are  inconsistent. 

Senator  Kean.  Let  me  ask  you  a  question  just  there.  If  the  fixing 
of  a  future  rate  is  a  legislative  act,  then  the  court  probably  could  not 
review  it  ? 

Mr.  Knapp.  Senator  Kean,  I  may  not  say  anything  here  unless  I 
speak  the  absolute  truth  as  I  see  it,  and  your  observation  suggests  a 
very  serious  question.  All  the  answer  I  can  make  is  that  I  do  not 
know.  I  have  believed  thai  if  a  law  conferred  upon  a  commission 
the  authority  in  such  a  case  as  this — one  of  these  Contested  cases — to 
substitute  a  reasonable  rate,  that  the  carrier  could  go  to  court  on 
the  theory  that  the  Commission  had  exceeded  its  authority  by  pre- 
scribing an  unreasonable  rate.  Now,  how  far  you  can  give  jurisdic- 
tion to  courts  or  to  what  extent  they  will  take  it  I  think  no  lawyer 
can  predict  with  any  confidence  until  the  question  has  been  decided. 

Senator  Kean.  Then,  in  any  act  we  drew,  if  Ave  gave  the  Commis- 
sion power  to  fix  the  rate,  if  the  court  had  any  jurisdiction  it  would 
have  to  be  decided,  would  it  ? 

JSIr.  Knapp.  That  is  the  way  the  matter  rests  in  my  mind.  I  have 
been  very  strongly  inclined  to  the  opinion,  already  expressed  in  your 
hearing,  that  there  is  no  such  difference  as  has  been  assumed  between 
a  rate  merely  unreasonably  low  and  a  rate  that  is  confiscatory.  I 
should  think  it  not  unlikely  that  the  Supreme  Court  will  some  day 
hold,  when  the  question  is  presented,  that  a  rate  imposed  upon  a 
carrier  by  public  authority  Avhich  is  unreasonably  low,  which  is  less 
than  in  justice  and  fair  dealing  that  carrier  is  entitled  to  receive  is 
pro  tanto,  a  confiscation  of  that  carrier's  property.  Of  course,  if  that 
view  prevails  and  that  is  held  to  be  the  law,  then  the  carriers  have 
every  remedy  under  the  Constitution  which  can  be  conferred  upon 
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them  by  statute.  But  suppose  you  accept  the  proposition  that  there 
is  a  margin — possibly  a  wide  margin — between  a  rate  that  is  unrea- 
sonably low  and  a  rate  that  infringes  upon  the  constitutional  rights 
of  the  carriers.  Is  that  a  oufficient  reason  for  not  granting  the  au- 
thority? Of  course,  the  Connnission  is  likely  to  make  mistakes. 
The  only  gentlemen  who  have  appeared  before  you  and  freely  claimed 
that  they  never  made  a  mistake  are  these  railroad  managers. 

Senator  Keax.  I  do  not  think  that  is  so. 

Mr.  Knapp.  I  do  not  say  that  with  the  utmost  seriousness,  of 
course,  but  in  point  of  fact  I  do  not  remember,  in  running  over 
the  records  of  your  hearings,  that  any  railroad  manager  has  ever 
intimated  tliat  he  has  ever  made  an  erroneous  rate,  or  in  any  respect 
unjustly  treated  his  patrons.  Now,  I  can  not  claim  that  for  myself, 
as  a  member  of  the  Commission.     I  have  made  mistakes. 

Senator  Cf-app.  Judge,  the  record  which  we  have  here  shows  that 
since  1897,  the  time  of  the  Maximum  Eate  case,  when  it  was  definitely 
decided  that  the  Commission  could  give  no  such  legal  effect  to  the 
recommendation  of  the  substituted  rate  as  they  could  give  to  the 
condemnation  of  the  existing  rate,  that  since  that  time,  of  the  cases 
where  the  Commission  has  condemned  a  rate  and  recommended 
another  rate,  and  the  condemnation  has  stood,  either  without  a  con- 
test or  after  taking  it  into  court,  with  two  exceptions  the  carrier 
has  accepted  as  a  substituted  rate  the  rate  recommended  by  the 
Commission. 

Mr.  KxAPP.  I  think  that  is  true. 

Senator  Clapp.  Well,  with  the  power  of  the  Commission  to  chal- 
lenge anew  the  substituted  rate,  practically  the  carrier  would  have 
to,  as  a  rule,  accept  the  recommendation,  would  it  not? 

Mr.  Knapp.  Senator  Clapp,  I  will  answer  that  question  in  this 
way:  I  anticipate  that  when  a  decision  of  the  Commission  is  taken 
to  court,  under  any  scheme  that  3'ou  are  considering,  the  vital  question 
will  be,  was  the  Commission  right  in  its  condemnation  of  the  rate 
complained  of? 

Senator  Clapp.  Yes. 

Mr.  KxAPP.  If  it  was,  the  rest  follows. 

Senator  Clapp.  Yes.  And  when  that  is  established,  either  by  ac- 
ceptance without  a  contest  in  the  court  or  by  the  court,  that  settles  the 
vital  question  that  was  at  issue,  does  it  not  ? 

Mr.  Knapp.  Substantially;   yes,  sir. 

Senator  Clapp.  Yes.  And  practically,  as  a  rule,  the  carrier  would 
necessarily  and  naturally  adopt  the  rate  reconnnended  in  substitution  ? 

Mr.  KxApp.  That  A\(>uld  not  follow. 

Senator  Clapp.  AVhat  ? 

Mr.  KxAPP.  That  would  not  follow. 

Senator  Clai'p.  Well.  I  do  not  say  in  all  instances. 

Mr.  KxAPP.  Xo. 

Senator  Clapp.  But  with  the  power  left  back  in  the  Commission  to 
again  challenge  the  substituted  rate,  which  of  course  it  would  have, 
would  it  not,  as  a  practical  result — practically  follow,  to  use  that 
expression — that  the  carrier  would  adopt  the  rate  recommended  by 
the  Conmiission  ? 

Mr.  Knapp.  Oh.  I  should  put  that  this  way 

Senator  Clapp.  A^'ell,  you  state  it,  then. 

Mr.  Knapp.  The  cari-i(U'  can  not  afford  to  trifle  with  public  author- 
ity.    It  can  not  afl'ord  to  do  a-  trivial  and  evasive  thing.     I  must 
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honestly  say  that  I  do  not  believe  any  railroad  manager  would  make, 
under  such  a  theory  as  that,  a  nominal  change  in  a  rate  for  the  pur- 
pose of  technically  complying  with  an  order  to  cease  and  desist.  If 
that  was  done  twice  in  this  country  the  next  session  of  Congress 
Avould  fix  it. 

Senator  Clapp.  Yes. 

Mr.  Knapp.  If  you  will  pardon  me  for  making  a  further  answer. 

Senator  Clapp.  Yes;  certainly;  goon. 

Mr.  Knapp.  Now,  as  a  practical  matter,  after  all  there  is  not  so 
much  difference  between  the  plans,  because  I  have  long  been  of  the 
opinion'  that  not  only  should  the  initiative  in  rate  making  remain 
with  the  carriers,  but  that  any  order  which  the  Commission  makes 
requiring  a  rate  to  be  changed  for  the  future  should  be  limited  in 
time  as  to  its  effect  to  a  not  very  long  period. 

Senator  Clapp.  Yes. 

Mr.  Knapp.  So  that,  let  us  say  after  a  year,  if  you  please,  the  ini- 
tiative as  to  that  rate  should  attach.  And  it  seems  to  me  that  is  a 
complete  answer  to  this  suggestion  that  a  commission  that  can  change 
one  rate  can  change  all  rates,  and  it  is  onlj'  a  question  when  they  are 
all  made  by  the  Government. 

Senator  Clapp.  Now,  as  between  the  order  condemning  a  rate  and 
an  order  substituting  another  rate,  in  so  far  as  it  involves,  by  the 
court  upon  review,  the  suggestion  of  a  legislative  duty,  as  sug- 
gested by  the  Senator  from  New  Jersey,  the  question  would  be  ab- 
solutely free,  would  it  not.  from  all  embarrassment  of  that  sort,  if  it 
was  limited  to  the  order  condemning  a  rate  as  unreasonable?  Do  I 
make  that  plain? 

Mr.  Knapp.  If  I  comprehend  jour  question,  as  I  think  I  do,  it  is 
quite  obvious  to  me  that  such  a  plan,  of  course,  avoids  certain 
questions  which  have  been  very  much  controverted  during  this 
hearing. 

Senator  Clapp.  I  did  not  mean  to  interrupt  you. 

Senator  Cullo:m.  You  mean  simpl}^  the  declaring  of  the  rate  un- 
reasonable ? 

Senator  Clapp.  No;  what  I  mean  is  as  to  a  review  by  the  court, 
declaring  a  rate  unreasonable.  That  would  be  free  from  any  of  these 
questions. 

Mr.  Knapp.  Oh,  I  think  so. 

Senator  Clapp.    Yes. 

Mr.  Knapp.  And  I.  for  one,  can  see  that  that  right  should  be 
granted.  I'hat  is  to  say.  the  carrier  which  is  unwilling  to  accept  the 
adjudication  and  order  of  the  Commission,  and  wishes  to  review  that, 
should  have  the  right  to  review  the  condemnation  of  the  rate  com- 
plained of  as  well  as  the  rate  put  in  substitution.  It  seems  to  me  that 
is  within  the  range  of  justice.  So  I  say,  gentlemen,  it  would  be  a 
waste  of  time  for  me  to  discuss  the  remaining  question.  I  will  say 
again,  as  I  have  said,  I  am  not  able  to  see  how  you  can  apply  the 
remedy  which  a  given  situation  may  seem  to  require  unless  you  have 
an  administrative  or  legislative  tribunal  which  can.  acting  under  your 
authorit\^  substitute  a  rate  to  be  charged  in  the  future  in  place  of 
the  rate  which  has  been  found  unlawful.  If  you  can  find  a  way  to 
accomplish  the  purpose  and  meet  the  needs  in  that  regard  in  some 
other  way,  I  can  only  say  that  I,  as  a  member  of  the  Commission,  shall 
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be  glad  to  be  relieved  of  the  responsibility,  which  is  a  very  great  one, 
of  saying  in  such  a  case  as  that  how  much  the  railroad  shall  charge  in 
the  future. 

Senator  Cullom.  There  is  only  one  of  two  ways.  One  is  by  the 
Commission  and  the  other  is  by  the  court,  if  you  can  show  that  the 
court  has  the  power. 

Senator  Kean.  If  a  court  finds  a  rate  unreasonably  high  and  de- 
crees that  that  rate  shall  be  discontinued,  do  you  not  "think  that  that 
decree  would  result  in  substantial  relief? 

Mr.  KxAPP.  Senator  Kean,  Ave  do  not  know.  In  the  first  place,  we 
do  not  know  whether  the  court  would  do  that  or  not.  There  is  no 
authority  to  indicate  that  at  all.  The  weight  of  authority  is  very 
much  to  the  proposition  that  it  will  not. 

Senator  Ci-app.  Pardon  me.  but  I  do  not  think  that  you  quite 
caught  the  Senator's  inquiry. 

Senator  Kean.  If  the  court  finds  a  rate  unreasonably  high  and 
decrees  that  that  rate  shall  be  discontinued,  do  you  not  think  that 
that  decree  would  result  in  substantial  relief  ? 

Mr.  Knapp.  Yes:  if  it  did.  l^ut  this  is  my  proposition.  Un- 
questionably there  are  certain  situations  in  which  a  court  may  render 
a  judgment  which  affects  a  rate,  and  may  indirecth^,  under  some 
circumstances  and  to  some  extent,  practically  affect  that  rate  for  the 
future.  But  is  there  any  case  in  which  that  has  not  happened  as  an 
incident  to  some  other  purpose,  and  is  there  an}'  authority  for  the 
proposition  that  a  court  will  maintain  an  action,  the  object  and  pur- 
pose of  which  is  to  reduce  a  freight  rate,  while  plainly  the  object 
and  purpose  of  the  action  is  to  require  a  lower  rate  to  be  charged  for 
the  future  ?  Does  not  every  authority  deny  that  a  court  can  do  any- 
thing of  that  sort  ? 

Senator  Clapp.  Did  you  not.  Judge,  have  in  mind,  in  connection 
with  the  Senator's  question,  the  idea  that  in  that  proceeding  not 
only  was  a  present  rate  being  condemned,  but  another  rate  was  sought 
to  be  substituted — a  definite  rate? 

Mr.  KxAPP.  I  understood  the  Senator's  question  to  be  this :  If  a 
court  should  entertain  an  action,  the  object  and  purpose  of  which  is 
to  have  it  declared  that  a  rate  in  force  is  unreasonably  high,  and  to 
have  an  injunction  restraining  the  carrier  from  continuing  that 
rate 

Senator  Kean.  Yes. 

Mr.  Knapp  (continuing).  Whether  that  would  not  operate  to 
affect  the  rate  for  the  future?  Of  course  it  would,  if  the  court  did 
it.  If  the  court  entertained  the  action,  and  did  enjoin  the  further 
imposition  of  the  rate,  why,  of  course,  that  Avould  have  the  effect  of 
bringing  about  some  change  in  that  rate  for  the  future.  But  you 
are  assuming  two  propositions,  neither  of  which  finds  any  judicial 
support  up  to  this  time.  * 

Xow,  if  I  may  add  one  word  about  the  Elkins  bill.  A  more 
effective  and  complete  measure  for  its  purpose  has  not  come  within 
my  observation.  It  is  invalual)le.  Xoav,  gentlemen,  just  think  of  it: 
just  see  what  the  defect  was  in  the  original  law.  Judge  Gros^^cup 
held  very  early  after  it  went  into  operation  that  you  could  not  con- 
vict a  carrier  for  paying  a  rebate  unless  you  proved  (hat.  for  like  and 
contemporaneous  service,  it  charged  somebody  else  more.  Tliat  is, 
you  had  to  prove  an  actual  discrimination.     As  a  practical  matter, 
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you  never  could  do  it.  For  eight  years,  gentlemen,  we  were  here  ask- 
ing this  Congress  to  just  make  enough  change  in  that  section  so  that 
the  tariff  rate  should  be  the  legal  rate,  and  any  departure  from  it  an 
offense.  And  Avhen  we  got  that  in  the  Elkins  bill  the  thing  stopped 
over  night.  That  is  to  say,  when  your  law  is  effective,  when  anybody 
that  is  violating  it  knows  that  he  can  be  reached  and  punished^  why, 
he  is  going  to  stop.  You  do  not  appreciate  sometimes,  I  think,  the 
deterrent  force  of  law.  That  is  a  great  thing  to  be  said  about  this 
act  to  regulate  commerce.  Suppose  it  is  inadequate.  Granted  that 
the  Commission  has  not  been  capable  of  administering  so  great  a 
trust.  Can  you  overestimate  what  the  effect  has  been  on  the  railway 
operations  and  practices  of  this  country,  that  there  was  such  a  law, 
and  that  there  was  a  Commission  with  the  fullest  powers  of  investi- 
gation and  exposure? 

Well,  gentlemen,  I  have  talked  long  enough  to  prove  the  charge 
that  I  am  unfit  for  my  place,  and  I  will  now  answer  any  questions 
that  3"ou  want  to  ask. 

Senator  Clapp.  I  would  like  to  ask  you  about  one  point,  and  that 
is  this  long  and  short  haul.  I  understand  that  you  favored  in  some 
form  an  exception  to  the  prohibition  contained  in  the  fourth  section. 

Mr.  Knapp.  Let  me  add  another  reason.  In  the  present  state  of 
the  law  there  is  no  restraint  upon  the  spread  of  that  form  of  dis- 
crimination into  the  territory  where  it  now  seldom  happens.  But  I 
see  some  indications  that  the  discriminations  of  that  kind  are  re- 
appearing in  that  territory,  and  I  think  Senator  Dolliver  Avill  find 
that  not  very  long  ago,  aa  hen  a  sort  of  a  rate  war  broke  out  between 
the  lines  leading  to  the  Atlantic  and  the  lines  leading  to  the  Gulf, 
that  corn  and  perhaps  some  other  products  were  carried  from  Omaha 
to  tidewater  for  considerably  less  than  the  rates  from  Iowa.  So 
there  was  a  violation  of  the  long  and  short  haul  clause  up  in  that 
territory. 

Senator  Dolliver.  Yes;  we  took  a  good  deal  of  corn  down  to 
Omaha  to  start  it. 

Mr.  Knapp.  Yes.  I  will  make  this  suggestion*  that  it  may  turn 
out  that  if  we  can  put  some  sort  of  restraint  on  that  form  of  dis- 
crimination, at  least  enough  to  prevent  its  spread,  that  Avould  oper- 
ate to  prevent  some  of  these  rate  wars,  and  to  prevent  the  demoraliza- 
tion that  always  happens.  In  this  case  they  would  not  have  been 
making  a  13-cent  rate  from  Omaha  to  Baltimore  if  they  had  had 
to  apply  that  as  the  maximum  rate  in  all  this  territory. 

Senator  Clapp.  AYliat  I  wanted  to  know  is  whether  there  should 
be  some  exemption  to  the  prohibition? 

Mr.  Knapp.  Undoubtedly. 

Senator  Clapp.  Now,  undoubtedly  the  law  provides  at  present 
that  the  exemption  is  to  a  dissimilar  condition.  The  court,  in  the 
Midland  Case,  emphasized  two  or  three  times  that  competition  was 
not  the  onl}'^  consideration. 

Mr.  Knapp.  Yes,  sir. 

Senator  Clapp.  Now,  what  kind  of  a  limitation  would  you  suggest 
to  this  exemption;  or,  in  other  words,  to  put  it  more  grammatically, 
probably,  how  would  you  frame  this  exem^jtion?  Do  I  make  that 
clear? 

Mr.  Knapp.  Yes.    This  is  one  way ;  that  the  competition  of  carriers 
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not  subject  to  the  act  may  jiistif}'  the  higher  charge  for  the  shorter 
haul? 

Senator  Clapp.  Yes. 

Mr.  KxAPP.  But  other  forms  of  competition  shall  not.  But,  of 
course,  retaining  and  perhaps  amplifying  the  proviso  clause  now  in 
the  section,  so  that  even  in  cases  of  competition  between  carriers 
subject  to  the  act  the  Commission  would  have  power. 

Senator  Clapp.  Then,  you  would  limit  the  legal  exemption,  and 
leave  the  broader  exemption  to  the  Commission  ? 

Mr.  Knapp.  Yes.  sir. 

Senator  Clapp.  I  Avanted  to  get  vour  idea  in  reference  to  it:  that  is 
alL  ^  '"      ^ 

Senator  Kean.  Do  we  understand  that  the  other  commissioners 
will  be  heard  on  Monday? 

Senator  Cullom.  It  is  understood  that  the  commissioners,  those 
who  have  not  been  heard,  may  be  heard  on  JMonday  morning,  at  11 
o'clock,  if  thev  so  desire. 


Monday,  3fay  2%,  WOo. 

STATEMENT  OF  HON.  JOSEPH  W.  FIFER,  INTERSTATE  COMMERCE 

COMMISSIONER. 

Senator  Cullom  (in  the  chair).  Judge  Fifer,  we  shall  be  glad  to 
hear  you  now. 

Mr.  Fifer.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  ap- 
preciate the  fact  that  you  have  been  here  for  a  long  time  patiently 
and  thoroughly  in^'estigating  the  matters  which  you  have  under  con- 
sideration, and  I  shall  therefore  detain  you  for  but  a  short  time. 

I  regret  exceedingly  that  our  railroad  friends  deemed  it  necessary 
for  the  proper  presentation  of  their  case  to  criticise  the  Commission 
as  harshly  as  they  have  done.  As  I  read  from  day  to  day  these 
criticisms  in  the  newspapers,  I  felt  that  they  were  making  a  mistake, 
and  I  entertain  that  opinion  <till.  Many  bitter  things  might  be 
said  in  reply.  I  expect:  things  that  will  suggest  themselves  to  the 
dullest  mind,  but  I  decline  to  enter  that  field  and  will  leave  the 
subject  with  this  single  further  remark:  If  members  of  the  Com- 
mission have  manifested  some  feeling,  apparently,  in  regard  to  this 
subject,  we  beg  the  committee  to  remember  the  provocation.  Our 
friends  may  possibly  have  learned  by  this  time  that  hunting  the  tiger 
is  fine  sport,  but  the  fun  all  ceases  when  the  tiger  hunts  them. 

I  have  thought  that  I  might  aid  the  committee  to  a  proper  solu- 
tion of  the  questions  it  has  under  consideration  by  a  brief  reference 
to  t]ie  regulating  statute  as  it  now  stands.  Turning  to  that  law  you 
Avill  find  the  first  five  sections  of  the  statute  imj^ose  most  of  the  duties 
and  obligations  upon  the  railroads.  They  are  the  most  important 
sections  in  the  statute.     AVhat  are  they? 

First.  That  all  rates  must  be  reasonable  and  just,  and  that  rates 
that  are  not  reasonable  and  just  are  declared  unlawfid. 

•What  next?  The  second  section  provides  that  rebates  and  draAv- 
backs  sliall  not  be  paid.  That  is  called  by  the  Commission  the  "  per- 
sonal discrimination  section.*' 
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The  third  section  provides  against  discrimination  between  locali- 
ties. 

The  fourth  is  the  long  and  short  haul  provision. 

And  fifth,  pooling. 

If  j^ou  will  examine  the  statute  you  will  find  that  nearly  all  the 
other  provisions,  for  the  most  part  at  least,  are  intended  to  give 
vitality  and  force  to  these  five  sections.  How  do  they  do  it?  I  need 
not  go  over  all  the  powers  that  are  delegated. 

First,  the  Commission  was  provided  for  and  certain  powers  given 
to  the  Commission,  the  power  to  issue  subpoenas  and  compel  attend- 
ance of  witnesses,  the  production  of  books  and  papers,  and  to  admin- 
ister oaths.  The  railroads  were  required  to  make  reports,  among 
other  provisions.  But  all  had  reference  to  giving  vitality,  force,  and 
effect  to  the  first  five  sections  of  the  act.  1  shall  endeavor  to  show, 
later  on,  that  these  powers  are  not  sufficient.  Around  those  five  sec- 
tions rages  this  contest,  and  I  feel  that  I  am  not  saying  too  much  when 
T  say  that  that  citadel  has  been  taken  and  lost,  perhaps,  in  the  minds 
of  the  members  of  this  committee,  several  times  since  these  discus- 
sions were  begun. 

What  ones  of  those  five  sections  are  in  dispute  here?  Not  the 
fifth  section,  with  reference  to  pooling.  We  can  cut  that  right  out 
and  set  it  aside  as  having  nothing  to  do,  as  I  understand,  with  the 
discussion.  We  can  dispose  of  that.  The  shippers  are  unwilling  to 
grant  the  power  of  pooling  on  the  one  hand,  and,  on  the  other,  many 
railroads  do  not  want  pooling.  It  has  been  said  here  and  contended 
by  those  who  are  pressing  for  an  amendment  of  this  law  that  the  rail- 
roads now  do  not  desire  pooling,  for  the  reason  that  they  have  com- 
bined. 

Then,  the  pooling  section  being  out  of  consideration,  what  is  left? 
The  second  section,  which  provides  that  railroads  shall  not  pay 
rebates  and  drawbacks.  Is  there  any  dispute  in  regard  to  that  sec- 
tion? Not  a  particle.  I  firmly  believe  that  there  is  not  a  railroad 
in  the  United  States,  or  any  of  its  officers,  that  would  not  stop  rebates 
and  drawbacks  if  it  had  the  power  to  do  so.  The  railroads  are  the 
losers  when  drawbacks  are  paid,  and  if  they  could  stop  them  they 
would  do  so  and  preserve  their  business. 

Before  I  pass  to  the  other  sections  I  want  to  make  this  observation: 
Our  good  friend  Mr.  Hines  said  that  the  second  section  was  the  most 
important  provision  of  the  whole  act,  and  that  the  principal  object 
that  Congress  had  in  enacting  the  law  was  to  prevent  rebates  and 
drawbacks.  In  that  statement  I  do  not  agree.  Let  us  see.  What 
class  of  people  are  affected  by  rebates  and  drawbacks?  ^Vho  are 
injured  and  who  are  benefited? 

In  saying  what  I  shall  on  that  subject,  I  want  it  understood  that  I 
do  not  in  the  slightest  degree  minimize  the  evil  results  flowing  from 
the  payment  of  rebates  and  drawbacks.  They  are  the  Pandora's 
box  from  which  flow  many  evils,  and,  in  the  language  of  the  Presi- 
dent, they  should  be  stopped.  Let  us  examine,  now.  ^Yho  are 
affected  by  rebates  and  drawbacks  ?  The  railroads,  of  course,  because 
they  pay  the  money.  "Who  are  benefited  ?  Unfortunately,  only  a  few 
large  shippers.  There  are  remote  consequences  that  follow  also.  The 
payment  of  rebates  to  the  large  shippers  enables  them  to  break  down 
and  run  out  of  the  business  their  competitors,  thereby  lessening  the 
number  of  persons  to  whom  the  original  producer  can  sell  his  goods. 
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Those  rebates  do  not  affect  the  producer,  such  as  the  grain  grower 
out  on  the  broad  prairies  of  Illinois  and  Iowa,  Many  of  those  people 
never  pay  a  railroad  rate.  They  do  not  deal  with  railroad  men. 
They  haul  their  grain  to  the  markets  in  wagons,  and  there  it  is  sold. 
Those  men  are  more  directly  interested  in  the  size  of  the  rate  than 
they  are  in  regard  to  rebates.  But  it  is  utterly  immaterial  to  a 
farmer  whether  there  are  two  or  a  dozen  elevator  men  in  the  town 
where  he  sells  his  grain,  with  this  qualification :  That  there  must  be 
competition,  for  he  is  affected  in  that  way.  There  must  be  competi- 
tion so  that  the  purchase  of  the  grain  by  the  elevator  man  will  not 
become  a  monopoly. 

You  will  hear  the  large  shippers,  the  middlemen,  remark  fre- 
quently that  they  do  not  care  anything  about  the  amount  of  the  rate, 
and  neither  do  they,  provided  always  that  the  rate  is  kept  down  so 
that  the  traffic  will  move.  That  is  all  they  care  for,  and  they  make 
just  as  much  mone}'  whether  the  rate  is  $1  or  whether  it  is  80  cents, 
provided  the  traffic  will  move  as  freely  under  one  rate  as  it  will  under 
the  other.  So  that  they  are  not  interested  in  the.  rate,  with  that  one 
solitary  qualification. 

But  there  are  a  class  of  people  who  are  interested  in  that  rate — the 
consumer  and  the  original  producer.  Mr.  Hines  said  that  the  con- 
sumer did  not  feel  the  high  rate  so  much.  That  is  true  to  a  very 
large  extent.  You  take  a  man  on  the  plains  of  the  West — a  cattle 
raiser,  who  has  a  thousand  head  of  cattle — he  markets  them  in  Chi- 
cago or  New  York ;  the  rate  may  be  ever  so  high.  Perhaps  a  million 
human  beings  eat  that  beef,  and  the  excessive  rate  is  divided  up  to 
that  extent.  A  load  under  which  a  single  man  will  stagger  two 
will  carry  with  ease  and  ten  will  feel  not  at  all. 

But  how  is  it  with  the  producer  who  has  the  thousand  head  of  cat- 
tle? All  he  has  in  the  world  is,  perhaps,  invested  in  his  herd,  and  it 
is  a  matter  of  the  most  vital  importance  whether  he  pays  50  cents  a 
hundred  or  whether  it  is  5  cents  higher.  He  is  the  man  that  feels 
the  excessive  rate.  So  I  say  that  Mr.  Hines  is  mistaken  when  he  says 
that  that  is  the  most  important  feature  of  the  statute.  That  it  is 
important  I  do  not  deny,  and  I  repeat  that  I  would  not  in  the  least 
minimize  the  evil  consequences  flowing  from  the  payment  of  rebates 
and  drawbacks. 

Let  us  examine  the  statute  again.  The  first  thing,  the  thing  that 
stands  at  the  head,  affects  the  rate — "  all  rates  shall  be  reasonable." 
That  is  at  the  top  of  the  ladder,  and  the  rebate  is  included  in  the  sec- 
ond section.  Well,  that  might  not  be  of  very  much  importance,  but 
I  must  pass  on  from  this  wifh  this  further  observation : 

Our  friend  Hines  says  that  this  section,  the  second  section,  has  not 
been  enforced.  While  he  does  not  sa}^  so  in  terms,  inferentially  he 
does  say  that  the  Commission  has  been  derelict  in  its  duty.  Think 
for  a  moment.  Congress  enacted  a  statute  that  created  offenses 
which  before  were  not  offenses.  There  are  offenses  denominated  by 
the  law  as  malum  in  se  and  malum  prohibitum.  Before  Congress  en- 
acted this  statute  it  was  no  violation  of  law  to  pay  a  rebate.  Yester- 
day it  was  no  offense;  to-day  it  is  made  a  penal  offense  punishable 
with  a  term  in  the  penitentiary.  I  do  not  care  what  moralists  may 
say  in  regard  to  those  different  kinds  of  offenses.  They  may  dilate 
forever  upon  the  enormity  of  the  crime  of  paying  rebates  and  draw- 
backs, but  the  generality  of  mankind  never  have  regarded  and  never 
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will  regard  it  in  the  same  light  as  they  do  crimes  malum  in  se,  such 
as  murder  and  theft,  acts  which  have  been  made  crimes  by  the  com- 
mon consent  of  mankind  through  all  time.  I  say  it  is  different.  We 
have  met  with  that  difficulty. 

You  take  these  railroad  men.  The}^  might  pay  rebates,  hundreds 
of  them,  and  violate  the  law  every  day  in  the  year.  You  would 
know  it  and  their  neighbors  might  all  know  it.  But  they  do  not  lose 
caste.  They  would  be  invited  to  your  homes  and  introduced  to  your 
families  just  the  same  as  they  were  before.  So  that  Ave  have  that 
difficulty,  and  any  lawyer  who  has  ever  prosecuted  crimes  can  cor- 
roborate what  I  say. 

It  was  told  here  by  Mr.  Clements,  the  Nestor  of  the  Commission, 
and  perhaps  who  is  as  well  acquainted  with  its  inside  history,  its 
record  history,  as  any  member — he  told  you  about  these  investiga- 
tions where  the  evidence  of  the  rebates  was  kept  separate  from  the 
general  records;  it  was  a  private  matter,  a  private  transaction- - 
"on  the  side,""  as  the  boys  sometimes  say;  and  when  the  necessity 
for  the  use  of  the  accomit  of  the  jjrivate  transaction  had  gone  by  the 
papers  were  all  destroyed  and  no  evidence  left.  What  are  you  going 
to  do  when  you  run  up  against  a  proposition  of  that  kind  ? 

Mark  you.  I  think  it  was  not  until  1897  or  1898  that  the  Commission 
could  call  upon  a  railroad  official  to  testify  before  the  Commission. 
There  was  no  exemption,  and  you  could  not  ask  him  to  incriminate 
himself;  he  was  entitled  to  the  protection  of  the  laAv. 

These  things  have  been  gone  into,  so  that,  knowing  these  things  as 
Mr.  Hines  did,  and  knowing,  as  he  evidently  did.  the  efforts  that  were 
put  forth  by  the  Commission  to  stop  rebates,  it  was  certainly  very 
unkind  in  him  to  put  forth  the  insinuations  that  he  did. 

Why  harp  upon  one  string  all  the  time?  Why  the  second  section? 
It  is  simply  because,  as  I  have  stated  a  moment  ago,  there  is  not  a 
railroad  man  in  the  United  States  who  woidd  not  stop  paying  rebates 
if  he  could.  I  am  speaking  now  dispassionately  about  these  things. 
T  was  a  railroad  lawyer  for  many  years,  attorney  for  one  of  the  prin- 
cipal railroads  in  my  State,  and  I  think  T  can  look  at  this  question 
both  from  the  outside  and  the  in.    Of  course  they  want  to  stop  rebates. 

Senator  Cullom.  Why  don't  they  ? 

Mr.  FiFER.  I  will  tell  you  why  thej^  don't.  The  trouble  is  that 
these  traffic  men  know  each  other,  not  wpII  enough,  but  too  well. 
I  do  not  want  to  disparage  them  now,  but  every  mother's  son  of  them 
is  afraid,  and  refuses  to  trust  the  other  fellow.  That  is  the  secret. 
Where  one  road  seems  to  be  getting  more  than  its  share  of  the  traffic, 
they  are  so  suspicious  that  they  think  the  rates  are  being  cut,  and  the 
first  thing  you  know  everybody  is  paying  rebates  and  the  tariffs  are 
going  to  the  demnition  bowwows. 

Senator  Cullgim.  What  are  you  going  to  do  about  it? 

Mr.  FiFER.  Well,  I  will  say  this:  Do  not  think,  gentlemen,  that 
you  can  reform  the  world  by  making  law  through  the  ayes  and  noes 
of  a  legislative  assembly.  If  you  could,  this  would  be  a  splendid 
world  for  honest  people  to  live  in.  You  never  can  prevent  the 
commission  of  crime  and  you  never  can  reform  the  world  by  the 
enactment  of  laws.  The  preacher  and  the  school-teacher  must  do 
then-  share,  while  the  lawmaker  and  the  law  prosecutor  are  holding 
crime  in  check  as  much  as  they  may. 

So  far  as  the  second  section  is  concerned,  it  is  universally  admitted 
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that  never  in  the  hi.storv  of  this  country  have  rates  been  so  well 
maintained  as  they  are  at  this  blessed  moment,  and  have  been  for  the 
past  two  or  three  years. 

Senator  Cullom.  By  that  do  you  mean  that  there  has  never  been 
a  time  when  the  law  was  so  well  enforced  ^ 

Mr.  FiFER.  Well,  my  colleague.  Judge  Clements,  told  you  about 
what  was  being  done:  that  is  a  wide-open  door,  and  it  is  no  use  for 
me  again  to  travel  over  the  same  ground.  That  section  has  tended 
to  hold  the  railroads  in  restraint.  I  believe  that  the  best  results 
do  not  always  come  by  simply  catching  people  who  have  committed 
crimes  and  sending  them  to  the  penitentiary.  I  believ^e  the  restrain- 
ing influence  that  hangs  over  the  heads  of  people  follows  from  the 
fear  that  if  the}'  do  wrong  the}^  are  likely  to  get  into  trouble.  I 
believe  that  that  is  the  most  beneficial  part  of  any  criminal  statute. 
Of  course  there  must  be  an  attempt  to  enforce  it — no  doubt  about 
that — because  if  it  is  utterly  neglected  nobody  will  have  any  respect 
for  it. 

So  that  T  disagree  with  Mr.  Hines  Avhen  he  sa3's  that  the  most 
important  purjDose  that  Congress  had  in  view  in  enacting  the  law  was 
found  in  the  second  section.  That  it  is  important,  I  admit;  that  it 
is  the  most  important,  I  deny. 

We  all  agree  that  if  the  second  section  is  not  strong  enough  to 
prevent  rebates  and  drawbacks,  make  it  stronger.  The  railroads  say 
so.  the  Commission  says  so.  the  great  shipping  public  says  so. 

Senator  Forakei^  If  I  do  not  interrtipt  you 

Mr.  FiFER.  Not  at  all :   ask  me  any  question  you  desire. 

Senator  Foraker.  I  understood  3'ou  to  say  a  moment  ago  that 
there  never  was  a  time  when  rates  were  so  well  enforced  as  they 
have  been  during  the  last  two  or  three  years.  That  followed  im- 
mediately after  your  discussion  of  rebates.  By  that  do  you  mean 
"to  have  us  understand  that  rebates  are  not  now  so  much  granted  as 
heretofore  ? 

Mr.  FiFER.  Undoubtedly  that  is  true,  Senator.  While  I  am  on 
that  point  I  will  further  state  that  we  have  taken  occasion,  when 
traffic  men  have  been  before  us — although  it  was  irrelevant  to  the 
subject  under  inquir}" — to  ask  questions,  tmder  the  general  powers 
delegated  to  the  Commission,  to  inform  ourselves  whether  they  knew 
of  any  rebates  being  paid  and  whether  rates  were  being  maintained. 
Further,  Senator,  I  believe  that  rates  are  now  being  maintained. 
"What  brought  about  that  happy  condition  is  due  to  several  causes. 
I  think,  as  was  suggested  by  the  Senator  from  Louisiana  [Mr. 
Foster]  yesterday — or  perhaps  it  was  the  Senator  from  Xevada 
[Mr.  Xewlands] — that  these  are  flush  times,  that  railroads  have  an 
abundance  of  traffic,  and  that  the  inducement  to  cut  rates  does  not  now 
exist.  I  think  there  is  a  large  share  of  truth  in  that.  I  think  it  is 
due  someAvhat.  and  very  largely  possibly,  to  the  Flkins  laAv.  because 
that  tied  up  some  fourteen  roads  from  departing  from  their  rates 
and  paying  rebates.  T  think  there  is  a  general  understanding  among 
railroads  that  they  will  maintain  rates.  It  is  all  these  things  com- 
bined. Of  course  I  have  no  information  in  regard  to  that  matter 
except  as  I  can  gather  it  from  rate  men  and  shippers.  But  I  think  if 
every  traffic  man  in  the  United  States  were  called  before  this  com- 
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mittee  and  made  to  testify  he  would  say  here,  as  I  have  said,  that 
there  has  scarcely  ever  been  a  time,  certainly  not  in  recent  years,  when 
rates  were 'so  well  maintained  as  now,  and  that  there  are  but  few 
rebates  paid. 

Senator  Foraker.  If  we  should  have  a  recurrence  to  the  practice 
of  giving  rebates,  what,  in  vour  judgment,  is  the  best  remedy  for 
that? 

]\Ir.  FiFER.  I  do  not  know  that  I  can  make  any  suggestion.  Senator ; 
T  do  not  knov>'  hoAv  the  second  section  could  be  made  any  stronger. 

Senator  Foraker.  I  am  referring  now  to  the  provision,  found  in 
the  Elkins  law,  granting  a  remedy  by  injunction  and  requiring  a 
summary  proceeding  in  court,  if  it  has  jurisdiction,  to  stop  rebates. 
What  would  you  suggest,  by  way  of  amending  the  law,  if  the  prac- 
tice of  giving  rebates  shoidd  again  be  resorted  to? 

Mr.  FiFER.  I  do  not  believe.  Senator,  that  I  could  make  any  sug- 
gestion. I  would  not  say  that  the  law  could  not,  perhaps,  be  made 
more  rigid  and  the  way  of  the  transgressor  made  a  little  more  diffi- 
cult. But  yet  I  do  not  see  now  how  I  could  make  any  suggestions 
in  regard  to  that,  except  to  provide  for  expert  examinations  of  the 
books. 

That  disposes  of  the  fifth  and  second  sections ;  that  is,  the  pooling 
and  the  rebate  sections. 

You  will  remember  that  at  the  close  of  the  Avar,  when  the  now  his- 
torical peace  conference  occurred  between  President  Lincoln  and  Alex- 
ander H.  Stephens.  Mr.  Stephens  is  said  to  have  asked  Mr.  Lincoln, 
''  What  terms  are  you  willing  to  grant?  "  And  it  is  reported  that  Mr. 
Lincoln  replied,  "If  the  South  will  consent  to  the  abolition  of  slav- 
ery, they  can  write  the  other  conditions."'  So,  if  the  right  of  the 
railroads  is  reserved  to  them  to  make  an.d  control  their  own  rates, 
they  will  consent,  I  take  it,  to  about  all  the  other  conditions. 

But  I  think  you  will  find,  gentlemen,  that  they  will  never  consent" 
to  surrender  the  smallest  fraction  of  that  power.  They  will  hold  on 
to  that  like  a  lost  sinner  to  the  Eock  of  Ages.  They  will  never  let 
go.  And  I  expect,  if  I  were  a  railroad  man.  I  would  take  the  same 
view.  Not  because  these  railroad  men  are  any  worse  than  anybody 
else.  If  you  take  all  the  people  to-day  in  the  tjnited  States  who  are 
complaining  in  regard  to  these  matters,  and  let  them  change  places 
with  the  railroad  men,  you  would  hear  just  as  much  complaint, 
perhaps.  The  individuals  might  change  places,  but  the  racket  would 
keep  on  just  the  same. 

Looking  at  it  fairly,  I  know,  and  every  reasonable  man  knows, 
that  some" of  this  talk  about  the  injustice  and  the  inequality  of  these 
tariffs  and  the  conduct  of  railroads  is  unjustifiable  and  unreasonable. 
Much  of  it,  too,  rests  ou  a  good  foundation. 

There  are  two  of  those  sections  disposed  of.    AMiat  are  the  others  ? 

The  first,  which  says  that  rates  shall  not  be  unreasonable. 

The  third,  that  you  shall  not  discriminate  between  localities. 

And  fourth,  the  long  and  short  haul  clause  of  the  law. 

Every  one  of  those  sections,  if  violated,  requires  what?  It  requires 
a  change  of  rate.  If  any  railroad  man  can  think  of  any  other  way 
to  correct  a  violation  of  either  one  of  those  sections  (the  first,  third,  or 
fourth),  let  him  speak  up  now.  or  forever  hold  his  peace.  He  can 
not  do  it.  If  the  rate  is  too  high,  it  must  be  cut  down.  If  there  is  a 
discrimination  between  localities,  one  rate  must  be  cut  down  a  little 


REGULATION    OF    RAILWAY    RATES.  179 

or  the  other  must  be  raised  a  little,  and  a  proper  relation  of  rates 
must  be  brought  about. 

As  to  the  long  and  short  haul  clause,  you  can  not  correct  the  ine- 
qualities unless  there  is  a  change  of  rates.  If  you  will  examine  into 
the  question,  you  will  find  that  a  great  deal  of  injustice  is  done  in 
regard  to  inequalities  between  localities,  excessive  rates,  and  in  the 
long  and  short  haul  clause. 

Before  I  leave  that  1  want  to  make  this  observation,  since  I  am  on 
the  question  now  of  rate  making:  The  railroads  have  the  right,  in 
the  first  instance,  to  make  their  own  rates,  free  and  untrammeled,  so 
far  as  any  governmental  influence  or  authority  is  concerned. 

That  leads  to  the  inquiry.  Is  there  no  limitation  upon  the  power 
of  railroads,  then,  to  make  rates  in  this  country?  Can  they  charge 
just  what  they  please?     Certainly  not.     There  are  three  limitations: 

First,  competition.  Railroads,  by  combining,  can  do  away  with 
competition,  except  water  competition.  But  there  is  competition  in 
this  country,  both  rail  and  water,  and  the  majority  of  railroad  rates 
in  this  country  are  made  by  competition,  either  of  markets  or  by 
direct  competition.  That  is  one  limitation  upon  their  authority, 
^"^liat  are  the  other  two  ? 

Another  one  is  the  commercial  conditions.  You  will  hear  traffic 
men  whirl  that  off  their  tongues  as  glibly  as  you  please.  What 
does  it  mean?  We  have  heard  this  question  over  and  over  again, 
until  it  has  become  as  familiar  as  the  primer.  What  are  com- 
mercial conditions?  Suppose  I  own  a  thousand  acres  of  timber 
down  South  that  will  make  lumber.  It  will  cost  me  $15  per  thousand 
to  manufacture  that  timber  into  lumber;  the  rate  is  $5  a  thousand; 
the  lumber  in  the  market  is  worth  $20.  If  I  can  not  get  a  reduced 
rate  I  will  allow  that  timber  to  rot  in  the  forest,  because  it  would  be 
a  silly  farce  for  me  to  work  for  nothing  and  manufacture  that  timber 
into  lumber.  I  go  to  a  railroad  man,  explain  to  him  the  circum- 
stances, and  I  say,  "  I  can  not  manufacture  this  timber  into  lumber 
unless  you  reduce  your  rate;  if  you  will  reduce  that  I  will  make 
business  for  you  and  I  will  make  something  out  of  it  for  myself." 
In  order  to  move  that  lumber  the  railroad  man  must  reduce  his  rate, 
and  generally  does,  and  makes  something  out  of  the  transaction. 
That  is  an  illustration  of  commercial  conditions.  That  is  two 
limitations. 

The  other  limitation  upon  the  power  of  railroads  to  make  rates 
is  what  the  traffic  will  bear. 

Some  traffic  men  will  tell  you  that  that  is  true  and  others  will  hedge 
a  little  on  that.  They  do  not  like  to  come  out  flat-footed  and  admit 
that  they  charge  as  nnicli  as  the  traffic  will  bear.  But  they  do,  all 
the  same.  As  ]Mr.  Ilines  says,  this  is  not  a  religious  or  moral  ques- 
tion. It  is  a  business  question — that  is,  when  these  gentlemen  come 
to  make  their  rates  they  do  not  go  into  a  closet  and  fall  on  their  knees 
and  ask  divine  guidance.  Senator  Ingalls,  you  know,  once  said  about 
our  i^ilgrim  forefathers: 

I'irst  tliey  foil  upon  their  Juices, 
And  then  ni)i)n  the  al)orii;ines. 

Now,  Seuatoi',  consider  our  country  out  on  those  great  i)rairies, 
those  great  oceans  of  fertility  and  beauty.  Do  you  suppose  that  those 
railroad    men    ride   over   those    prairies   and    take    an    inventory    of 
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those  cro]3S  and  say,  '•  I  dearly  love  these  people  and  I  intend  to  do 
by  them  as  I  Avoukl  that  others  should  do  unto  us?"  Do  they  act 
upon  that  principle  ?  I  do  not  wish  to  be  understood  as  saying  that 
there  is  no  commercial  honesty  in  the  world.  I  believe  the  world  is 
growing  better,  and  I  think  there  is  more  commercial  honesty  now 
than  ever  before.  I  am  an  optimist,  not  a  pessimist.  But  they  do 
not,  Avhen  they  go  to  make  rates,  apply  the  Golden  Eule;  they 
apply  David  Harum's  golden  rule :  '"  Do  the  other  fellow  before  he 
can  have  time  to  do  you." 

Railroad  men  are  just  as  good  as  others  in  regard  to  that;  just  as 
good  as  others.  But  business  is  conducted  on  that  principle.  Not 
that  the  commercial  world  is  generally  dishonest  or  in  particular  is 
dishonest.  But  every  man  is  trying  to  get  the  best  end  of  the  bargain 
if  he  can,  and  if  these  railroad  people  can  get  the  best  end  of  the  bar- 
gain they  will  do  it. 

Now,  what  next?  I  know  that  in  reply  to  all  that  it  is  said — and 
the  questions  that  have  been  asked  by  members  of  this  committee  in- 
dicate that — that  the  factory,  the  farm,  and  the  railroad  are  all  in 
partnership ;  that  they  lean  each  against  the  other  and  support  each 
other;  that  their  interests  lie  along  the  same  channel.  Gentlemen, 
that  is  true;  up  to  a  certain  point  it  is  entirely  true.  The  railroad 
and  the  factory  will  go  hand  in  hand  up  to  a  certain  point,  and  that 
IS  the  point  where  the  factory  can  live,  thrive,  and  flourish,  and  fur- 
nish at  that  point  as  much  traffic  for  the  railroad  as  it  could  under 
any  other  condition.  The  railroad  is  not  going  to  strangle  the  fac- 
tory. It  will  foster  that  industry  as  tenderly  as  a  mother  will  her 
child ;  not  for  the  same  purpose — of  love  and  affection — but  fo)-  cold 
dollars,  just  for  cold  dollars,  and  that  is  incentive  enough.  AMien 
you  reach  the  point  where  the  factory  can  live,  flourish,  and  furnish 
business  for  the  railroad,  the  common  interest  of  the  railroads  in  the 
factory  ceases.  They  will  foster  that  industry  not  for  a  day,  not  for 
a  year,  but  for  all  time,  so  far  as  speaking  from  the  business  point  of 
view  is  concerned. 

Time  was  when  wild-cat  railroading  was  going  on  in  the  country. 
Then  they  would  dart  down  on  a  small  railroad  like  a  hawk  on  a 
spring  chicken  and  get  away  with  as  many  feathers  as  they  could, 
and  they  did  not,  undoubtedly,  care  whether  the.  industry  flourished 
or  whether  it  failed.  But  that  has  long  since  gone  by,  and  railroad- 
ing is  settling  down  rapidly  now  to  legitimate  business,  and  the  rail- 
roads want  to  foster  these  industries.  It  is  to  their  interest  to  do  so, 
and  that  is  why  they  want  to. 

Let  me  pursue  this  a  little  further.  There  is  frequently  a  wide 
margin  between  the  rate  that  v\^ill  allow  a  farmer,  a  coal  miner,  or  a 
factory  man  to  live — a  wide  margin  between  that  amount  and  the 
amount  to  which  he  is  justly  entitled.  If  the  farmer  makes  5  per 
cent  on  his  investment  he  will  not  leave  his  farm,  and  he  may  be 
entitled  to  10  per  cent.  The  coal  miner  may,  if  he  only  makes  5  per 
cent,  stick  to  his  coal  mine,  and  he  may  be  entitled  to'  10 ;  likewise 
with  the  factory.  When  it  comes  to  tliat  point  the  railroads  hold  the 
edge  on  the  factory. 

Senator  Dolliver.  What  do  you  mean  by  that  ? 

yir.  FiFER.  I  mean  they  have  them  in  their  ])ower.  The  Senator 
never  played  cards,  I  take  it.  Excuse  me.  I  did  not  recognize  the 
fact,  Senator,  that  perhaps  joix  did  not  understand  those  terms. 
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The  railroad  has  the  power.  Take  it  to  yourselves,  o-entlemen. 
"Will  those  engaged  in  any  ordinary  business  exerci-e  it  for  their  own 
benefit,  or  will  they  di^'ide  the  extra  profit?  I  am  not  going  to 
jDoint  out.  or  attempt  to  point  out,  to  any  great  extent,  what  the  com- 
mittee ought  to  do  or  Avhat  it  ought  to  recommend.  It  is  easy  to  make 
complaints,  it  is  easy  to  find  fault,  but  it  is  the  business  of  statesmen 
to  apply  the  remedy. 

Senator  Cullom.  You  are  one  of  the  Commissioners  undertaking 
to  execute  the  law  that  exists.  You  know  whether  there  are  faults 
in  it,  or  places  in  it  that  ought  to  be  strengthened. 

Mr.  FiFER.  I  will  come  to  that,  Senator,  a  little  further  on. 

Senator  Keax.  Before  you  pass  from  this  question  of  rate  making, 
you  have  told  us  hoAv  the  railroads  make  rates.  How  would  you 
make  a  rate? 

Mr.  FiFER.  Of  course  it  is  a  difiicult  (juestion  to  make  a  rate.  If 
the  reasonableness  of  a  rate  were  challenged,  I  know  of  no  better  way 
to  test  it,  no  better  standard  by  which  it  shall  be  measured,  than  to 
take  other  rates  throughout  the  country  on  the  same  product,  under 
like  circumstances  and  conditions,  and  find  out  if  you  can  whether 
the  rate  by  which  you  measure  the  challenged  rate  is  a  rate  that  is 
made  by  competition.  If  it  is,  and  is  a  rate  of  long  standing,  you 
can  not  go  very  far  wrong  in  establishing  that.  If  there  had  been 
no  railroads  yesterday  in  this  country,  and  to-day  they  were  all 
dropped  down  on  us  just  as  they  are,  without  any  schedule  of  rates 
ever  having  existed,  and  ^-ou  told  all  the  traffic  managers  in  the 
United  States,  •'  Xoav,  come  and  make  rates  for  these  railroads,"'  they 
would  have  a  great  big  job.  But  that  is  not  the  case  at  all.  These 
rates  are  of  long  standing.  The  railroads  have  been  making  rates 
for  sixty  or  seventy-five  years,  and  there  are  standards  by  Vvhicii  these 
rates  are  measured. 

Take  all  the  common  law  that  it  has  taken  a  thousand  years  to  I:)uild 
up,  our  constitutions,  and  our  statutes.  Wipe  them  all  out,  and  then 
undertake  to  build  up  a  system  of  laws — either  by  this  bodj^  of  men 
or  any  other — in  a  clay,  and  you  will  find  that  you  will  have  a  great 
big  job  on  hand.  Constantly  society  and  legislative  bodies  are  fight- 
ing, so  to  speak,  on  the  skirmish  line.  Xew  questions  are  arising  every 
da3\  You  take  old  principles  and  apply  them  to  new  conditions,  and 
society  and  government  go  on  progressively  from  day  to  day.  Noav 
and  then  you  encounter  a  new  principle — the  railroad,  the  telegraph, 
and  the  telephone — and  all  these  questions  have  brought  up  new  con- 
ditions. They  raise  new  questions,  and.  so  far  as  the  courts  can.  they 
apply  the  old  principles  to  the  new  conditions,  as  every  judge  or  law- 
yer throughout  the  coinitrv  knows. 

So  with  rate  making.  There  is  a  sort  of  fixedness  about  it  that 
people  understand.  The  shippers  understand  it.  Everybody  who 
has  to  do  with  shipments  understands  it. 

XoAv,  gentlemen,  I  have  explained  a  condition  without  suggesting 
a  remedy.  I  shall  do  that  later  on.  Let  us  see  further  in  regard  to 
the  actual  condition  of  some  of  the  rates.  Glance  your  eye  upon  the 
map  hanging  u]jon  the  wall,  and  you  will  see  that  between  (he  Kocky 
Mountains  and  the  Atlantic  seaeoast  that  country  is  traversed  by  large 
navigable  rivers — the  Mississippi  and  the  Ohio  and  their  tributaries. 
You  will  see  that  the  Great  Lakes  reach  nearly  halfway  across  the 
continent.     That  water  communication  has  in  all  time,  and  will  for 
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all  future  time,  modify,  regulate,  and  control  railroad  rates  through- 
out the  great  Mississippi  Valley.  I  could  explain,  and  it  would  be 
interesting,  if  you  had  time  to  listen,  how  one  water  rate  will  aifect 
the  rates  over  a  large  country. 

Take  the  grain  rate  from  Chicago.  Generally,  when  navigation 
opens,  the  railroads  put  down  their  grain  rates,  by  reason  of  water 
competition,  2^  cents  on  a  hundred  pounds.  It  was  suggested  here, 
I  noticed,  last  week,  I  believe,  as  to  where  went  this  profit  derived 
from  the  demoralization  of  freight  rates.  Gentlemen,  from  the  best 
light  I  can  get  upon  the  subject,  I  believe  that  for  the  most  part  it 
goes  to  the  producer.  I  know  here  recently,  when  we  were  examining 
witnesses  in  regard  to  the  differentials  between  the  four  great  North 
Atlantic  seaports,  Boston,  New  York,  Philadelphia,  and  Baltimore, 
a  few  years  ago  there  was  a  wretched  demoralization  of  the  grain  rate 
from  the  West  to  the  Atlantic  seaboard,  bringing  it  down  to  7  cents  a 
hundred,  and  I  specifically  inquired  of  the  shippers  and  railroad  men 
where  that  profit  went.  It  was  said  the  railroads  were  carrying  at  a 
loss.  The  gram  men,  the  middlemen,  said  they  made  no  more  than 
when  the  rate  was  17  or  20  cents.  "  Where  did  it  go  VI  inquired. 
They  said  that  it  went  to  the  producer  for  the  main  part.  The  pro- 
ducers are  the  men  planting  corn  in  Illinois  to-da3^  They  are  not 
here. 

Senator  Foraker.'  Did  you  examine  the  market  reports  of  that 
period  to  see  whether  or  not  there  was  anj^  explanation  in  them  as  to 
what  became  of  the  profits  on  that  grain? 

Mr.  FiFER.  No. 

Senator  Foraker.  They  would  have  told  the  tale  conclusively, 
would  they  not  ? 

Mr.  FiFER.  I  did  not  examine  the  market  quotations  of  that  time. 
This  question  was  not  really  in  issue,  and  I  inquired  about  it  for  gen- 
eral information  only.  But  this  investigation  gave  the  members  the 
opportunity  to  inquire  about  this  matter,  to  bring  up  that  question. 

Senator  Foraker.  I  am  not  disputing  your  proposition,  but  would 
not  the  market  quotatioiis  for  that  time  have  told  that  tale  conclu- 
sively ? 

Mr.  FiFER.  Yes:  they  Avould  have  told  exactly;  but  this  was  only 
a  collateral  question. 

Senator  Foraker.  It  seemed  to  me  that  those  prices  would  show 
whether  the  producers  got  that  profit  or  not. 

Senator  Cullom.  AMiat  was  the  date  of  that  rate  cutting  when  the 
rate  was  7  cents? 

Mr.  FiFER.  I  do  not  know  exactly  when  it  was.  ]\Ir.  Chairman — • 
about  four  or  five  years  ago. 

Senator  Foraker.  ^^^lat  Avas  the  date  when  the  rates  fell  and  when 
you  investigated  the  subject  of  difl'erentials  as  between  Boston,  New 
York.  Philadelphia,  and  Baltimore? 

Commissioner  Kxapp.  I  think  it  was  about  the  beginning  of  1904, 
and  related  to  ex-lake  grain  from  Buffalo. 

Senator  Foraker.  He  was  not  talking  about  any  ex-lake  grain. 

Mr.  Fifer.  No,  Mr.  Chairman,  3-011  did  not  understand  the  inquirv. 
There  Avas  a  rate  Avar.  The  roads  leading  from  Buffalo  to  New  York 
insisted  that  they  ought  to  share  in  Avhat  is  called  the  ex-lake  grain — 
that  is.  the  grain  that  goes  to  Buffalo  bA-  water,  and  there  had  been  a 
differential  in  faA'or  of  Baltimore  and  Philadelphia ;    but  they  got 
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into  rt  war  and  reduced  the  rate  down  to  the  traction  of  ;i  cent,  out- 
rageously:  tlie  rates  were  utterly  demoralized. 

Senator  Kean.  You  say  that  was  in  1004? 

Mr.  FiFER.  Tn  1904.  but  the  demoralization  of  i>rj\in  rates  was 
previous  to  that.     The  testimony  in  that  case  will  show. 

I  have  shown  you  what  there  is  on  the  east  side  of  the  Kocky 
Mountains.  »Now  glance  your  eye  to  the  Pacific  coast,  and  you  will 
see  that  there  are  no  great  rivers  running  from  the  interior  to  the 
coast;  no  lakes,  except  in  the  extreme  northern  portion  perhaps. 

Now.  if  you  please,  examine  the  railroad  rates  of  what  is  called  the 
Middle  VCest  and  the  l*acific  coast.  I  am  not  good  enough  in  remem- 
bering figures  to  nni  through  that  in  my  mind  particulai'ly,  and  I 
failed  to  make  copies  of  them;  but  the  tariffs  are  on  (ile  in  our  office 
and  will  show  for  themselves.  To  begin  with,  from  the  Missouri 
River  to  the  Atlantic  seaboard  there  is  what  is  called  a  blanket  or 
postage-stamp  rate,  so  that  a  merchant  going  from  San  Francisco 
East  to  buy  goods — it  makes  no  ditference  whether  he  buys  at  Omaha 
or  Chicago,  Pittsburg  or  New  York — his  freight  from  the  point 
where  the  goods  are  juirchased  is  exactly  the  same  to  the  Pacific  ter- 
minal— Los  Angeles,  San  Francisco,  Portland,  and  Seattle.  It  is 
exactly  the  same.  Now%  it  is  just  the  reverse  when  you  get  on  to  the 
Pacific  coast.  I  draw  those  comparisons  in  proof  of  my  assertion  that 
railroads,  when  they  get  a  factory  or  an  industry  where  it  has  no  com- 
petition, when  it  is  helpless,  so  to  speak,  they  make  tiie  rate — aiul  that 
is  the  only  limitation — just  exactly  what  the  traffic  will  bear.  I  think 
those  western  mountain  rates,  so  called,  are  too  high.  Xow,  1  had  our 
auditor  examine  some  of  them  only  a  short  time  ago,  and  let  us  take 
the  matter  of  window-shade  cloth,  just  as  an  example.  From  Xew 
York  to  Salt  Lake  City  the  rate  is'$-2.80  per  hundred.  From  New 
York  City  to  San  Francisco  it  is  $1.  You  take  cotton  goods.  From 
New  York  to  San  Francisco  it  is  $1,  and  from  New  York  to  Salt  Lake 
City  it  is  just  doul^le,  $-2. 

Senator  Foraker.  Why  is  that  ? 

Mr.  FiFER.  AVell.  I  Avill  tell  von.  It  is  a  long  storv.  but  I  need  not 
tell  it  all. 

Senator  Foraker.  No;  you  can  tell  it  in  a  word. 

Mr.  Fieer.  That  was  affected  by  the  water  competition  from 
New  York,  and  unless  the  railroads  make  a  rate  at  the  Pacific  coast 
terminals  that  Avill  take  the  freight  from  the  water  and  put  it  upon 
the  rails,  it  will  go  by  water,  and  they  must  meet  the  water  competi- 
tion at  the  Pacific  coast  terminals.  They  make  a  very  plausible  and, 
I  Avill  say,  in  many  instances  a  very  just  argument  in  the  advocacy  of 
the  lesser  cost  for  a  longer  haul.  I  will  say  further  that  the  rail- 
road, in  my  judgment,  could  not  get  along  in  this  country  without 
that  provision,  without  that  elasticity. 

Senator  Foraker.  Then  the  low  rate  for  the  through  haul  is,  I 
conclude,  all  right,  in  your  judgment? 

Mr.  Fifer.  They  meet  that,  and  certainlv  nobody  can  object  to  a 
low  rate. 

Senator  Foraker.  They  must  either  give  the  Tow  rate  or  let  the 
business  go  ? 

Mr.  FiFEit.  "I'o.  T  will  exjilain  that.  They  make  this  argument,  for 
instance — and  what  I  say  in  respect  to  this  will  apply  to  every  other 
Pacific  coast  iciminal.    Thev  saw  for  instance,  we  have;  a  railroad  run- 
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ning  from  Salt  Lake  on.  "We  have  what  is  known  in  railroad  parlance 
as  '•  fixed  "  charges,  and  they  saj'  that  if  we  do  not  carry  that  freight 
and  meet  the  water  competition  we  can  not  carr}^  it  at  all.  That 
freight,  in  theory,  is  just  the  same — it  is  treated  b}^  the  railroads 
exactly  the  same  as  if  it  all  reached  the  Pacific  coast  by  water  or 
originated  at  that  j^oint,  was  manufactured  there,  and  then  comes 
east.  That  is  the  principle  on  which  it  is  done.  They  say,  further, 
that  we  can  make  a  little  something  by  hauling  that  freight  to  the 
terminal,  and  if  we  do  not  do  it  the  water  will  take  it  there.  The 
freight  will  go  there  at  the  reduced  price,  and  they  contend,  therefore, 
that  it  is  no  discrimination  to  Salt  Lake  City,  provided  always  that 
the  rate  to  Salt  Lake  City  is  a  reasonable  rate.  Now,  that  is  their 
position. 

Senator  Foraker.  And  you  come  back,  then,  to  that  question  as  to 
whether  the  rate  to  Salt  Lake  City  is  reasonable? 

Mr.  FiFER.  Yes;  you  get  back  to  that.  Now,  there  is  where  the 
greatest  stumbling  block  is  for  traffic  men  that  I  have  found.  It 
arises  just  there.  There  is  no  way  of  getting  around  it  in  the  Avorld, 
and  it  is  this:  Thej'^  saj''  they  make  a  small  profit,  and  they  say  by 
engaging  in  that  traffic  to  the  terminal  they  can  get  a  little  something, 
and  therefore  make  even  less  on  the  other  lines  of  their  roads. 

Senator  Foraker.  That  is,  even  less  to  Salt  Lake  City,  keeping  up 
your  illustration  ? 

Mr.  FiFER.  Yes;  but  if  the}^  would  spread  that  rate  all  over  tho 
lines  of  their  road  thej^  would  soon  be  in  chancery,  and  I  think  that 
is  true. 

Senator  Foraker.  That  is,  j-ou  do  think  that  a  dollar  rate,  for  in- 
stance, for  a  long  haul  avouIcI  not  be  a  profitable  rate,  if  that  were 
spread  over  the  whole  sj^stem  ? 

Mr.  FiFEK.  I  do  not  think  so.  I  think  the}'  are  right  about  that, 
but  here  comes  the  trouble  for  railroad  traffic  men,  and  I  think  they 
are  the  smartest  men  in  the  world.  AATien  we  were  investigating  that 
water  competition  around  the  Horn,  because  we  had  that  question 
up,  they  would  explain  it  and  make  you  see  it  so  vividly  that  you 
could  fairly  hear  the  flapping  of  the  sails  as  the  vessels  rounded  Cape 
Horn.  So  that  they  can  embellish  those  things.  I  do  not  dare  say 
that  they  swear  to  what  is  not  true.  It  does  not  lie  in  my  mouth  to 
come  here  and  say  that,  and  I  do  not,  but  they  can  make  their  side 
appear  the  best  always,  and  here  is  a  j)oint  that  is  always  difficult  for 
them  to  get  around.  If,  for  instance,  you  take  the  rate  I  have  men- 
tioned on  window-shade  cloth  from  New  York  to  Salt  Lake  City— 
$'2.?)0 — carrying  it  800  miles  farther  they  charge  only  $1,  and  that 
dollar  rate  affords  them  a  slight  profit,  is  not  their  rate  of  $2.30  ex- 
cessive to  Salt  Lake  ?     That  is  the  question. 

Senator  Cullom.  Does  not  that  fact  almost  conclusivel}"  make  it 
appear  to  be  unreasonable  to  charge  $2.30? 

Mr.  FiFER.  Yes.  Now,  let  us  be  fair  about  it.  The  men  who  build 
a  city  in  the  interior  of  a  continent,  in  a  mountainous  district,  can  not 
expect  to  get  as  reasonable  a  rate  as  the  men  who  build  their  city  upon 
the  shore  of  the  sea.  Anybody  can  see  that,  and  yet,  granting  all 
that,  do  not  the  conditions  which  I  have  stated  indicate  that  the 
rate  upon  these  articles  to  Salt  Lake  City  is  excessive,  illustrating  my 
original  proposition  that  the  railroads  impose  such  tariffs  when  they 
have  a  factory  .or  an  industr}^  all  in  their  power — just  such  tariff  as 
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the  traffic  will  bear?  Now.  Mr.  Hines  in  the  course  of  his  testimony 
said  that  he  would  ten  times  rather  have  an  industry  on  his  road 
where  there  Avas  no  competition  than  an  industry  at  the  end  of  his 
line  where  there  was  competition.  Why  would  he  rather  have  that? 
Turn  it  over  and  look  at  it.  Simply  because  at  the  end  of  his  road 
the  rate  Avould  be  fixed  by  competition.  AMien  it  is  a  solitary  indus- 
try on  a  single  line  of  railroad  and  that  railroad  his,  he  will  determine 
what  the  rate  shall  be.  and  that  is  why  he  would  ten  times  prefer  to 
have  an  industrv  on  his  road.  He  said  he  would  foster  it,  and  so  he 
will. 

Senator  Foraker.  I  want  to  ask  j-ou  a  question  right  there. 
Assuming,  now,  that  the  difference  in  the  rate  between  San  Francisco 
and  Salt  Lake  Gity  is  conclusive,  as  Senator  Cullom  says,  as  showing 
that  the  rate  to  Salt  Lake  City  is  unreasonable,  what  would  that  be — 
a  discrimination  against  Salt  Lake  City? 

Mr.  FiFER.  Xo;  an  excessive  rate  to  Salt  Lake. 

Senator  Foraker.  And  if  so.  have  you  or  not  a  remedy,  in  your 
oj^inion,  already? 

Mr.  Fifer.  I  was  going  to  come  to  that  later  on ;  I  was  going  to 
speak  of  that. 

Senator  Foraker.  I  do  not  want  to  interrupt  the  course  of  your 
argument,  but  I  want  to  know  right  now,  when  you  reach  that 
l^oint — admitting  that  this  higher  rate  to  an  intermediate  point  is  a 
discrimination  against  that  locality,  being  on  the  same  line — have 
you  not  a  complete  remedy  now  under  the  Elkins  law ;  or  if  it  be  on 
different  lines  and  the  rate  is  so  high  as  to  amount  to  a  discrimina- 
tion in  favor  of  a  locality  on  another  line,  have  you  not  a  remedy,  or 
have  you  ?     I  simph-  want  the  benefit  of  your  opinion. 

Mr.  Fifer.  I  will  say  this  much  right  now  in  regard  to  that :  You 
take  the  long  and  short  haul  clause  and  a'^ou  take  the  third  provision, 
that  there  shall  be  no  discrimination  between  localities.  Now,  it 
seems  to  me  that  both  those  provisions  might  apply  to  the  situation. 

Senator  Foraker.  You,  of  course,  agree  with  the  construction  of 
the  long  and  short  haul  clause  that  the  Interstate  Commerce  Com- 
mission has  given  to  it  and  that  the  courts  haA^e  giA^en  to  it? 

Mr.  Fifer.  Oh.  I  think  perhaps  I  bow  to  the  decision  of  the  court 
and  agree  that  the  court  is  right. 

Senator  Foraker.  You  do  not  boAv  ;  you  are  a  part  of  the  decision? 

Mr.  Fifer.  Yes;  but  at  the  same  time  the  legislature  could  haA^e 
modified  that  long  and  short  haul  clause  in  this  Avay:  It  now  says 
that  the  railroad  shall  not  charge  more  for  a  short  haul  than  it  does 
for  a  long  haul  OA'er  the  same  line  of  road  in  the  same  direction, 
where  the  shorter  haul  is  included  in  the  longer  one,  where  the  cir- 
cumstances and  conditions  are  substantially  the  same.  Now,  they 
could  have  made  it  still  more  favorable  to  the  railroads,  and  said, 
'•  Avhorc  there  is  the  slightest  competition."  They  haA^e  said,  "  where 
the  circumstances  and  conditions  are  substantially  the  same."  The 
vicAv  of  the  Commission  has  been  OA'crruled  by  the  courts  seA'eral 
times  regarding  this  clause. 

Senator  Foraker.  Noav.  avc  Avant  to  get  to  the  point  of  this  Avliole 
controversy.  The  question  is  Avhether  we  are  going  to  amend  or 
supplement  this  laAv.  Would  you  haA^e  us  strike  out  of  the  long  and 
short  haul  clause,  that  provision  ''  under  substantially  similar  cir- 
cumstances and  conditions,"  and  make  it  an  arbitrary,  rigid  rule, 
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that  there  shall  be  more  charged  for  the  long  haul,  proportionately, 
than  for  the  short  haul '( 

Mr.  FiFER.  Just  the  exact  limitation  that  ought  to  be  placed  there 
is  not  clear  in  my  own  mind. 

Senator  Foraker.  If  we  strike  it  out,  transcontinental  lines  Avould 
go  absolute!}^  out  of  transcontinental  business,  would  thej^  not,  so 
far  as  their  long  haids  are  concerned  i 

Mr.  FiFER.  It  would  not.  do  to  apply  it  on  the  Pacific  coast,  be- 
cause the  water  competition  on  that  coast  is  a  controlling  factor.  It 
would  not  do,  but  just  what  limitation 

Senator  Cullom.  What  limitation  would  you  put  upon  the  statute 
making  it  stronger  against  extravagant  differences? 

Mr.  FiFER.  I  have  thought  if  it  was  left  to  the  Coiixmission  to  say 
that  they  should  examine  into  and  permit  this  thing  to  be  done 

Senator  Dolliver.  Didn't  they  do  exactly  that  same  thing  when 
the  Commission  was  first  organized? 

Mr.  Fifer.  I  could  not  speak  in  reference  to  that,  because  I  have 
only  been  on  the  Commission  a  short  time. 

Senator  Dolliver.  How  is  that,  Judge  Knapp  ?  Did  not  the  Com- 
mission entertain  the  petitions  of  a  multitude  of  roads  to  be  relieved 
of  this  short-haul  provision? 

Mr.  Commissioner  Knapp.  Broadly  speaking,  I  think  the  carriers 
generally  assumed  that  the  fourth  section  imposed  a  limitation  which 
they  must  either  observe  or  get  relief  from  under  some  other  clause, 
and  at  least  to  avoid  any  risk,  and,  as  a  matter  of  prudence,  they 
appear  to  have  made  very  general  applications  for  relief. 

Senator  Dolliver.  What  action  did  the  Commission  take  on  those 
applications  ? 

Mr.  Commissioner  Knapp.  You  will  find  that  very  fully  set  forth 
in  the  opinion  delivered  in  what  is  known  as  the  "  Louisville  and 
Nashville  Case,"  in  the  early  work  of  the  Commission. 

Senator  Foraker.  You  take  the  same  position  there  that  the  courts 
take,  do  you  not,  that  3^011  would  take  into  account  the  question  of 
conditions  ? 

Mr.  Commissioner  Knapp.  Xo;  the  courts  have  given  a  much 
more  liberal  and  extensive  meaning  to  the  phrase  "  similar  circum- 
stances and  conditions  "  than  the  Commission,  I  think. 

Senator  Foraker.  Which  case  is  it  that  you  refer  to? 

Mr.  Commissioner  Knapp.  It  is  in  the  first  volume,  in  the  first  year. 

Senator  Foraker.  But  I  was  speaking  of  recent  decisions.  In  all 
your  recent  decisions  you  have  followed  the  interpretation,  of  course, 
given  by  the  courts? 

Mr.  Commissioner  Knapp.  Oh.  certainl}^;  so  that,  if  I  may  have 
a  word,  if  I  understand  the  law  now,  if  in  point  ^f  fact  the  circum- 
stances and  conditions  at  a  long-distance  point  are  substantially  dis- 
similar, no  matter  for  what  reason,  the  fourth  section  does  not  apply. 

]Mr.  Fifer.  There  was  a  gentleman  who  apj^earecl  here  last  week 
from  Tennessee,  a  gentleman  who  so  delightfully  entertained  and 
instructed  us  all  in  regard  to  the  growth  and  development  of  the 
South,  all  brought  about  by  the  railroads.  You  remember  his  well- 
turned  periods  and  his  flashes  of  rhetoric — very  eloquent  indeed. 

Senator  Foraker.  There  have  been  so  many  gentlemen  of  that 
kind  before  the  committee  recently  that  I  do  not  recall  him. 

Mr.  Fifer.  This  was  one  special  gentleman  who  was  from  Ten- 
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nessee.  As  the  gentleman  progressed  he  became  more  serious,  and 
as  he  scurried  up  and  down  the  gussets  and  seams  of  Hamilton's 
and  Jefferson's  old  clothes  and  described  the  awful  chasm  toward 
which  the  country  Avas  tending — that  is,  Government  ownership  of 
railroads — I  confess  that  the  cold  chills  went  up  my  spinal  column, 
my  teeth  chattered,  and  my  knees  knocked  together,  as  I  seemed  to 
stand  on  the  aAvful  brink  of  this  awful  precipice,  and  I  looked 
around  for  some  of  those  impoverished  widows  and  orphans  expect- 
ing every  moment  to  be  precipitated  to  the  base  of  that  abyss.  Now, 
he  said  that  he  represented  the  entire  South,  as  I  remember  his  lan- 
guage, in  this  question. 

Now,  gentlemen,  I  beg  you  to  remember  that  the  South  is  a  great 
big  country,  and  if  he  were  representing  the  whole  South  on  this 
industrial  or  rate  question  he  certainly  must  be  a  very  busy  man,  and 
it  Avas  very  kind  in  Judge  Clements  to  gi^'e  way  until  he  could  give 
his  testimony.  Let  us  examine  and  see  whether  the  gentleman  rep- 
resents all  the  southern  section  on  this  rate  question.  Down  on  the 
northern  limits  of  South  Carolina,  or  the  southern  limits  of  North 
Carolina,  is  the  cit}'^  of  Charlotte,  of  about  20.000  inhabitants.  From 
Xew  Orleans  to  what  is  known  as  the  *'  Virginia  cities  " — Richmond, 
Lynchburg,  and  Xorfolk — is,  in  round  numbers,  about  800  miles. 
Charlotte  is  about  halfway,  about  half  that  distance.  The  people 
flown  there  complained  to  the  Commission  of  this  state  of  facts — 
that  on  some  articles  of  traffic  from  Xew  Orleans  to  Charlotte  the 
rate  is  double  what  it  is  to  the  Virginia  cities,  twice  the  distance. 
There  is  no  railroad  comi3etition.  The  Southern  Railway  and  the 
Sealx)ard  Air  Line  reach  the  same  city,  but  they  claimed  that  they 
Avere  under  the  same  control  and  the  same  management,  and  that 
competition  was  done  away  with.  But  that  state  of  facts  existed. 
XoAv.  then,  the  other  side  of  this  case,  the  side  of  the  railroads,  is 
that  they  want  to  do  business  in  the  Virginia  cities,  and  must  meet 
the  water  competition  that  reaches  the  Virginia  cities  by  the  ocean — 
the  same  old  question,  but  I  call  attention  to  this  disparity  now. 
Per  ton  per  mile  the  rate  to  Charlotte  is  four  times  what  it  is  to  the 
Virginia  cities  per  ton  per  mile.  If  they  can  do  business  at  a  slight 
profit,  hoAvcATT  slight,  carrying  the  same  goods  right  through  Char- 
lotte^I  leaA-e  it  to^'ou— Avliether  if  they  do  business  at  a  slight  profit 
to  the  Virginia  cities  the  intermediate  rate  is  not  too  high. 

Senator  Foraki.u.  That  is  on  the  same  line  of  road,  is  it? 

]Mr.  FiFER.  The  same  line  of  road,  the  Southern  road.  T  don't 
know  Avhether  the  Southern  road  reaches  all  the  Virginia  cities  or 
not. 

Senator  Foraker.  Hoav  did  that  come  to  the  attention  of  the 
Interstate  Commerce  Commission? 

Mr.  FiFER.  It  came  to  the  attention  of  the  Interstate  Connnerce 
Commission  by  complaint  duly  filed. 

Senator  Cttllo:^.  HaAC  you  tried  the  case? 

!Mr.  FiFER.  The  testimony  has  been  heard,  but  no  decision  has  l)een 
made.  I  Avould  not  like  of  course  to  express  any  opinion  at  tliis  time. 
These  facts  I  call  attention  to  are  pul>lic  property  now. 

Senator  Foraker.  Xow.  it  Avas  identically  that  sort  of  thing  that 
we.  after  a  great  deal  of  consideration.  un(k'rto<»l<  to  jirovide  for  in 
the  Elkins  hnv  where  it  provide-^  in  the  third  sectioii  thai  all  diserimi- 
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nations  of  that  character  particnlarly  might  be  enjoined,  and  it 
would  be  the  duty  of  the  court  to  proceed  summarily,  provided  the 
Interstate  Commerce  Commission  would  make  the  complaint. 

Mr.  FiFER.  Senator,  you  will  find  that  is  the  most  difficult  thing,  in 
my  judgment,  j^'ou  will  have  to  deal  with  when  you  undertake  to  crys- 
tallize all  this  talk  into  a  bill.  It  is  easy  to  talk;  it  is  easj^  to  find 
fault. 

Senator  Foraker.  What  I  want  to  find  out  is  why  did  not  the 
Interstate  Commerce  Commission,  with  this  law  before  it  and  that 
complaint  made  out,  institute  a  proceeding  under  this  statute. 

Mr.  FiFER.  Well,  I  thought  I  would  speak  of  that  in  its  proper 
place. 

Senator  Foraker.  I  just  want  to  get  at  the  facts. 

Mr.  FiFER.  My  construction  of  the  law  is  that  the  courts  could  do 
no  more  than  the  Commission  could  do. 

Senator  Foraker.  They  could  enjoin  it,  couldn't  they? 

Mr.  FiFER.  The  courts  could  enjoin  them  from  charging  that  rate. 

Senator  Foraker.  No;  could  enjoin  the  discrimination. 

Mr.  FiFER.  Well,  enjoin  the  discrimination.  I  have  already  pointed 
out  that  the  violation  of  each  one  of  these  sections  involves  a  rate, 
and  while  the  court,  if  the  rate  is  too  high,  may  do  as  the  Commis- 
sion does,  declare  the  rate  too  high  and  excessive,  and  may  enjoin  its 
enforcement,  yet  there  it  must  stop. 

Senator  Foraker.  You  take  the  view,  do  j^ou,  that  the  court  has  no 
right,  even  though  you  would  seek  to  make  that  an  issue,  to  enjoin 
anything  in  excess  of  what  was  a  reasonable  rate,  which  the  law  says 
shall  be  the  lawful  rate? 

]Mr.  Fifer.  Yes;  the  court  might  enjoin  the  rate  that  is  in,  but  I 
do  not  believe  that  the  court  can  ever  substitute  one  rate  for  another. 

Senator  Foraker.  Nobody  ever  contended  that  any  court  could. 
That  never  was  thought  of,  as  I  understand  it,  by  an3^body;  but 
there  is  a  difference  of  opinion,  and  I  only  want  to  know  whether 
you  as  a  lawj^er  believe  that  it  is  not  competent  for  a  court  of  equity 
to  enjoin  anything  which  you  allege  to  be  in  excess  of  a  reasonable 
rate,  if  they  found  your  allegation  liad  been  sustained  by  the  proof. 

Mr.  Fifer.  The  decision  in  what  we  call  the  Wichita  Case  would 
indicate  that  a  court  would  enjoin  unjust  or  undue  discrimination, 
and  that  the  court  would  enjoin  an  excessive  rate.  The  court,  in 
other  words,  could  do  just  what  the  Commission  does,  and  no  more, 
and  if  you  leave  the  Commission  and  go  to  the  court  you  are  travel- 
ing in  a  circle  and  reach  the  same  point  from  which  j^ou  started. 

Senator  Foraker.  Is  there  not  this  difference:  The  Commission 
can  condemn  and  that  is  all  they  can  do;  but  the  court  can  at  once 
enjoin  not  only  the  collection  of  the  rate  which  may  be  unreasonable, 
but  the  collection  of  any  rate  which  is  in  excess  of  the  lawful  rate  ? 

Mr.  Fifer.  Yes :  but  who  is  to  determine  what  the  reasonable  rate 
will  be? 

Senator  Foraker.  The  court.  Is  there  any  trouble  about  that  as 
a  proposition  of  law  ? 

Mr.  Fifer.  T  think  there  is  a  great  deal  of  trouble. 

Senator  Foraker.  I  would  like  to  have  some  lawyer  point  it  out. 

Mr.  Fifer.  There  is  a  trial,  we  will  say,  in  your  State  court  before 
a  jury.  The  jury  renders  excessive  damages,  and  you  take  the  case 
to  the  appellate  court.     The  court  may  reverse  it  solely  on  account 
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of  the  excessive  damages.  Can  the  court  fix  what  the  verdict  ought 
to  be? 

J^enator  Foraker.  Well,  it  is  not  an  analogous  case,  because  the 
interstate-commerce  act  says  that  a  railroad  may  charge  a  reasonable 
rate  and  that  it  shall  not  charge  any  more.  In  other  words,  a  rea- 
^-onable  rate  is  a  hiwful  rate  and  anything  in  excess  of  a  reasonable 
rate  is  unlawful.  Now,  suppose  they  charge  $1.25  where  they  should 
charge  $1.  The  question  is  not  whether  $1.25  is  unreasonable,  unless 
the  pleader  raises  only  that  issue;  it  is  certainly  competent  for  him  to 
raise  the  issue  whether  anything  in  excess  of  $1  is  unreasonable  and 
because  if  $1  be  the  maximum  reasonable  rate  that  is  the  rate  pre- 
scribed by  the  statute.  The  court  can  enjoin  that  on  a  state  of  facts 
presented,  but  of  course  if  to-morrow  the  conditions  change,  that 
injunction  would  not  be  binding  under  changed  conditions,  tliough  a 
railroad  would  not  be  very  likely  to  violate  what  the  court  had  found. 

]Mr.  FiFER.  What  kind  of  a  decree  would  you  enroll?  Enjoin  the 
excessive  rate,  of  course.  To  go  further  and  enjoin  an  unreasonable 
rate  as  unlawful  without  naming  the  unreasonable  rate  you  would 
condemn  what  the  statute  already  condemns,  and  the  question  is  still 
left  open  as  to  what  a  reasonable  rate  is.  If  you  fix  that,  then  it  is 
the  fixing  of  a  rate  by  the  court.  But  lawyers  perhaps  will  differ  in 
regard  to  the  duties  and  power  and  the  rights  of  courts  in  that  par- 
ticular.    I  expect  you  and  I  differ  in  respect  to  that. 

Senator  Foraker.  I  hear  a  great  discussion  of  the  right  of  a  court 
to  fix  a  rate,  which  is  simply  striking  at  a  man  of  straw.  I  never 
heard  anybod}'  propose  to  have  rates  fixed  by  a  court. 

]Mr.  FiFER.  I  understood  from  some  inquiries  here  yesterda}'  it 
was  supposed  that  the  court,  in  saying  that  a  rate  was  too  high,  by 
that  simple  mental  operation  must  of  necessity  decide  what  was  a 
reasonable  rate  and  might  suggest  it.  I  think  you  asked  that  ques- 
tion A'ourself. 

Senator  Foraker.  I  perhaps  did.  I  am  only  trying  to  get  your 
view  now. 

Mr.  FiFER.  My  view  is  this,  that  the  rate-making  power  is  the 
exercise  of  a  legislative  poAver. 

Senator  Foraker.  Yes;   we  are  all  agreed  upon  that. 

Mr.  FiFER.  That  you  can  confer  that  power  upon  some  adminis- 
trative body,  but  you  can  not  confer  it  upon  the  courts;  that  you 
can  not  confer  a  little  power  upon  the  courts  an}^  more  than  you 
can  confer  a  big  power;  that  the  size  of  the  dose  does  not  change 
the  quality  of  the  medicine.  If  you  can  confer  a  little  power  to 
fix  rates.  3'ou  can  confer  upon  the  courts  the  power  to  make  the 
entire  schedule. 

Senator  Foraker.  Well,  we  will  agi'ee  you  can  not  confer  any.  I 
wanted  simply  to  get  the  benefit  of  your  legal  opinion,  and  it  is 
important  because  you  are  a  member  of  the  Commission  and  a 
lawyer  of  experience. 

Senator  Cullom.  I  want  to  follow  that  inquiry  of  Senator  Fora- 
ker's  a  little  further.  As  I  understand  it.  you  do  agree  that  a  judge. 
a  court,  if  an  application  is  made  to  it  for  an  injunction  under  the 
Elkins  law,  may  gi-aut  the  injunction. 

jNIr.  FiFER.  Yes. 

Senator  CT'LEo:\r.  And  by  that  declare  that  llio  common  carrier 
shall  not  charge  tlint  rate  anv  longer? 
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Mr.  FiFER.  Yes. 

Senator  Cullom.  Now,  then,  what  is  the  result  ?  If  thej^  do  busi- 
ness, they  have  to  put  down  the  rate. 

Mr.  FiFER.  Yes. 

Senator  Cullom.  Well,  that  is  what  we  want. 

]Mr.  P'iFER.  Just  the  power  that  the  Commission  can  exercise,  and 
that  is  what  I  say.  You  are  traveling  in  a  circle  and  you  do  not  get 
anywhere. 

Senator  Cullom.  The  Commission  does  not  need  to  exercise  any 
power  at  all  except  to  make  application  to  the  court  for  that 
injunction. 

Mr.  FiFER.  That  is  all  true.  I  think  we  understand  one  another, 
but  while  we  are  on  that  I  Avant  to  note  another  point,  and  that  is 
that  our  railroad  friends  say  that  they  do  not  want  the  Commission 
to  lay  its  ignorant  hands  upon  their  freight  rates — that  they  Avant 
men  of  exjVerience — and  yet  they  say  that  they  want  to  go  to  the 
courts.  Are  you  going  to  turn  all  the  lawyers  off  the  bench  and  put 
on  railroad  men?  Who  is  to  have  the  final  say  about  this?  It  is  the 
courts.    Well,  are  they  lawyers? 

Now,  there  is  this  further  physical  difficulty  in  regard  to  the  courts, 
1  am  trying  to  aid  you.  gentlemen,  if  I  can,  to  a  proper  solution  of 
this  difficulty. 

Senator  Foraker.  You  have  to  go  to  the  court  eventually. 

Mr.  FiFER.  You  have  to  go  to  the  court  eventually,  and  you  must 
go  before  a  body  of  men  who  are  not  railroad  experts,  and  there  is 
where  tJiese  railroad  men  say  you  ought  to  go  in  the  first  place. 

Senator  Foraker.  If  they  have  the  final  say,  Avhy  not? 

Mr.  Ftfer.  Well,  that  is  the  question.  Now,  you  see  the  truth  of  it 
is  these  railroad  experts  do  fix  their  OAvn  rates  in  the  first  instance,  and 
I  say  it  with  all  due  respect  to  the  courts,  they  do  not  like  to  dig 
through  this  kind  of  cases.  They  are  lacking  someAvhat  in  the  tech- 
nical experience.  It  is  a  pleasure  for  a  good  lawyer  to  pass  upon  a 
clean-cut  (fuestion  of  laAV,  Avithout  all  this  physical  labor  of  running- 
through  large  records  of  120.000  pages,  as  Ave  sometimes  have.  We 
have  one  ca^e  noAv  Avhere  the  evidence  is  taken  and  it  is  to  be  argued 
on  the  '25th  day  of  iSIay,  Avhere  there  are  20.000  pages  of  testimony. 
Now,  Ave  did  not  bring  this  laAvsuit.  It  Avas  the  cattlemen  of  the 
SoutliAvest  Avho  brought  it,  and  all  their  testimony  had  some  bearing 
on  the  question.    We  had  to  hear  it. 

NoAv,  think  of  hurling  a  volume  of  testimony  of  that  kind  at  a 
supreme  court  or  a  circuit  court  or  a  district  court.  How  much  con- 
sideration, Avith  all  due  respect  to  the  court,  Avould  it  giA'e  ?  It  must 
be  a  body  of  men  Avho  are  in  and  AAith  and  of  this  question,  stu dying- 
it  day  by  da}^  and  knoAA'ing  something  al)out  it,  in  my  judgment. 
Now,  there  i;s  another  difficulty,  Avhich  is  purely  physical,  and  that 
is  you  Avould  liaA'e  to  make  a  traA^eling  menagerie  of  these  courts. 
In  this  cattle  case  we  took  testimony  at  Fort  Worth,  Chicago,  St. 
Louis,  and  DenA'er.  Would  you  haA^e  the  courts  travel  around? 
That  is  a  necessity,  because  a  lot  of  merchants  from  different  cities 
are  all  interested  in  the  same  rate.  They  are  busy  men.  Our  laAV 
provides  that  the  Commission  can  go  to  the  place  Avhere  the  com- 
plaint is  made  and  take  the  testimony.  Noav,  to  bring  up  a  perfect 
cohort  of  Avitnesses  from  DeuA'er  to  Washington  and  from  St.  Louis 
and  Chicago  and  Fort  Worth  Avould  be  a  substantial  denial  of  jus- 
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tice.  You  must  go  "vvhere  this  testimony  is  to  be  foniul  and  wiiere 
the  men  live. 

Now,  there  is  that  further  difliculty  in  regard  to  siibuiittino-  this 
question  entirely  to  a  court. 

Senator  Cullom.  I  understand  from  the  general  tenor  of  your 
remarks  that  you  believe  that  this  Connnission  or  a  commission  ought 
to  have  this  power  extended,  so  that  when  it  finds  a  rate  is  unreason- 
able it  can  find  what  is  a  reasonable  rate. 

^Ir.  FiFER.  I  will  answer  that  in  this  way,  that  I  stand  with  the 
President — his  message  has  been  discussed  here,  and  in  that  connec- 
tion 1  want  to  say  this:  I  do  not  agree  with  our  railroad  friejids 
that  if  the  Connnission  was  given  this  power  to  fix  what  is  a  reason- 
able rate  it  would  turn  the  world  upside  down.  I  think  that  the  earth 
would  continue  to  turn  on  its  axis  and  the  sun  would  rise  and  set 
as  of  yore,  and  these  gentlemen  would  do  business  at  the  old  stand, 
with  perhaps  some  little  fear  of  doing  anything  that  might  call 
down  on  their  heads  the  condemnation  of  the  Commission.  Now,  I 
believe  that  the  mere  fact  that  the  power  exists  in  some  body  of  men 
to  regulate  rates  will  make  the  railroads  more  cautious  and  more  care- 
ful than  they  otherwise  would  be.  The  man  who  is  whipped  the 
easiest  is  generally  whipj^ed  the  oftenest;  and  so  if  there  is  no  power, 
and  the  railroads  can  run  over  the  Commission,  they  Avill  continue 
to  run  over  them.  If  the  power  exists,  it  would  not  be  necessary 
to  exercise  it,  in  my  judgment,  verj^  often.  When  these  traffic 
associations  met  and  formulated  rates — and  I  do  not  know  but  Avhat 
they  ought  to  be  legalized  in  some  way,  because  they  do  it  anyhow — 
they  would  say, ."  Here,  we  had  better  not  raise  that  rate:  if  we  do,  we 
will  get  into  trouble  with  the  Interstate  Commerce  Commission,"  and 
I  believe  that  that  would  prevent  the  raising  of  many  rates.  JS^ow, 
just  pursuing  that  a  step  further.  You  have  heard  very  often  from 
our  railroad  friends  that  they  lower  many  rates,  and  yet  they  say  the 
lowering  of  a  rave  will  demoralize  business.  They  have  loAvered 
hundreds  of  rates  in  recent  years.  I  sujopose  they  lowered  them  be- 
cause they  were  too  high.  They  did  not  lower  them  for  any  other 
reason.  Suppose  a  complaint  had  been  made  and  the  Commission 
had  condemned  the  rate  and  lowered  it,  would  not  the  effect  have 
been  exactly  the  same? 

Senator  Keax.  Would  not  the  Commission  also  have  the  power 
to  raise  the  rate  if  they  condemned  the  rate? 

Mr.  FiFER.  I  am  glad  to  have  my  attention  called  to  that.  When 
it  comes  to  adjusting  rates  between  localities,  in  my  judgment  the 
power  should  be  given  to  the  Commission  to  lower  one  rate  and  to 
]aise  another,  so  that  they  can  be  brouglit  to  where  they  are  just. 

Senator  Foraker.  That  is,  you  think  they  slioukl  have  the  right 
to  fix  a  minin.nnn  as  well  as  a  maximum. 

]\[r.  FiFKR.  I  think,  generally,  it  would  be  better  to  fix  a  maximiun 
rate  and  give  elasticity  as  much  as  possible  to  the  rate.  .Mr.  Mines 
had  much  to  say  about  elasticity — the  more  the  better.  He  wanted 
that  kind  of  elasticity,  I  suppose,  we  used  to  get  with  an  old  pair  of 
yarn  suspenders,  that  drew  up  and  let  out  as  occasion  required,  with 
a  few  buttonholes  in  front  for  extraordinary  occasions  when  there 
was  undue  ex])ansion.  Now,  gentlemen,  look  at  that  a  moment. 
Ex])ansion  !  His  argument  there  ])i-()ceeds  upon  the  theory  that  the 
Commission  Avas  to  nialcc  ihc  i-nto  in  the  first   instance.     Whv.  not 
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at  all.  He  called  attention  to  these  veiy  experienced  men  running 
all  over  the  country  and  up  and  down  the  railroads  feeling  the  com- 
mercial pul^e.  and  finding  out  just  what  ought  to  be  done.  Do  you 
suppose  that  if  this  power  was  in  the  Commission  these  men  would  be 
discharged?  They  would  be  of  just  as  much  use  after  the  power  was 
granted  as  before,  and  they  would  make  the  same  rates  then  as  they  do 
to-day — just  exactl}'  the  same. 

Senator  Foraker.  May  I  ask  you,  before  you  get  too  far  away  from 
it,  whether  the  Interstate  Commerce  Commission  has  yet  decided  the 
question  raised  by  the  complaint  of  the  cattlemen  ? 

Mr.  FiFER.  No  ,•  that  is  to  be  argued  on  the  25th  of  May. 

Senator  Foraker.  How  long  since  that  complaint  was  filed  with  the 
Commission  ? 

]Mr.  FiFER.  I  do  not  know  exactly.  It  was  by  attorneys  hired  by  the 
cattlemen. 

Senator  Foraker.  It  was  three  or  four  years  ago? 

jNIr.  Fifer.  Xo. 

Senator  Foraker.  It  has  been  long  enough  ago  to  take  20,000  pages 
of  testimon3^ 

Mr.  Fifer.  Yes;  with  the  exhibits.  The  attorney  for  the  cattle 
raisers,  Mr.  Cowan,  I  believe,  is  here. 

Mr.  Cowan.  The  case  was  begun  in  February  of  last  year  and  the 
evidence  was  concluded  in  December.  If  I  have  an  opportunity  of 
appearing  before  the  committee,  I  shall  refer  to  that. 

Mr.  Fifer.  Our  worthy  friends  have  not  only  complained  of  us 
because  we  have  not  made  good  citizens  out  of  them  by  injunction, 
but  they  have  also  complained  because  we  have  not  -tried  these  civil 
cases  fast  enough. 

Senator  Foraker.  I  do  not  want  you  to  think  there  is  any  complaint 
involved  in  that  question  I  asked.  I  am  only  thinking  about  the 
feasibility,  and  using  your  own  case  as  an  illustration. 

Mr.  Fifer.  Oh,  yes.'  AMierever  there  has  been  these  long  delays, 
so  far  as  I  can  remember  now,  it  has  been  the  fault  of  the  attorneys 
themselves. 

Senator  Foraker.  Doubtless  not  the  fault  of  the  Commission.  We 
all  recognize  that. 

Mr.  Fifer.  No;  it  is  not.  I  do  not  know  an  anstance  where  the 
Commission  has  ever  continued  a  case  or  failed  to  go  to  a  place  and 
hear  it — some  one  of  us — Avhenever  the  parties  were  ready.  Now, 
you  take  the  Soap  Case;  that  arose  from  your  own  State.  That  was 
represented  by  some  of  the  best  lawyers  from  Cincinnati  for  the  com- 
plainants, and  we  hurried  through  as  fast  as  we  could.  We  took 
great  volumes  of  testimony. 

Senator  Foraker.  I  have  not  heard  anybody  complain  of  the  Com- 
mission. 

Mr.  Fifer.  Mr.  Hines  cited  that  particular  case.  The  complain- 
ants are  not  here  complaining,  and  the  railroads  come  here  and,  in 
a  measure,  complain  that  there  has  been  too  much  delay.  I  believe 
Professor  Meyer — I  did  not  read  'one  word  of  his  testimony— came 
here  all  the  way  from  Chicago  to  talk  about  the  Commission  in 
regard  to  that.  '  I  am  very  sorry  that  he  thought  it  was  necessary 
to  do  that.  There  are  many  kinds  of  professors  in  the  world — pro- 
fessors who  have  a  large  grasp  of  practical  affairs,  and  there  are 
professors  again  who  fall  within  that  class  described  by  Macaulay, 
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laborious  pedants,  who  infest  large  libraries,  spending  most  of  their 
time  in  learning  the  wrong  thing.  I  do  not  know  to  what  class 
Professor  Meyer  belongs. 

Senator  Foraker.  Well,  Ave  have  had  two  professors  here. 

Mr.  FiFER.  That  is  one  more  than  T  had  heard  of. 

Senator  Foraker.  It  should  be  said  in  behalf  of  Professor  Meyer, 
now  that  you  speak  of  him  as  you  do,  that  he  came  here  on  the  invita- 
tion of  the  chairman  of  the  committee  and  without  any  compensation 
from  anybod}',  and  refused  to  accept  even  his  expenses. 

Mr.  FiFER.  I  do  not  abuse  Professor  Meyer  at  all. 

Senator  Foraker.  It  was  purely  an  act  of  philanthropy  on  his  part. 

Mr.  FiFER.  I  am  very  glad  that  he  came.  For  one,  I  want  all  the 
light  on  this  subject  that  is  within  the  reach  of  the  committee. 

Senator  Newlands.  I  understand  that  the  complaint  of  the  rail- 
way men  is  not  regarding  the  dela}^  of  the  Commission  itself,  but  they 
assert  that  these  delays  are  an  inseparable  part  of  the  system ;  that  it 
is  impossible  for  the  Commission  to  act  with  the  rapidity  that  is 
desired,  the  rapidity  of  judgment  that  is  desired;  that  these  traffic 
men  with  their  numerous  assistants  are  watching  the  commercial 
conditions  all  the  time  and  are  able  to  act  quickly  and  decisively,  and 
that  it  is  important  for  the  commercial  interests  that  the  decisions 
should  be  quick  and  decisive.  It  is  the  system  that  they  object  to  as 
necessarily  involving  delay.  I  do  not  understand  that  they  complain 
of  the  Commissioners  themselves  in  that  regard. 

]Mr.  FiFER.  Now,  gentlemen,  one  further  thought,  and  I  have  done. 
Our  eloquent  friend  from  Tennessee,  to  whom  I  have  before  referred, 
pictured  the  dangers  of  Government  ownership  by  granting  this 
power  to  the  Commission.  Now,  in  my  judgment  the  road  to  Govern- 
ment ownership  does  not  lie  in  that  direction  at  all.  It  does  not  lie  in 
that  direction  at  all  in  my  judgment,  but  the  reverse.  Government 
ownership  in  my  judgment  will  come,  if  it  ever  does  at  all — and  I  pray 
that  it  never  may — when  the  people  of  this  country  get  the  notion  into 
their  heads  that  these  railroad  corporations  are  too  strong  for  the  Inter- 
state Commerce  Commission,  are  too  strong  for  the  courts,  aye,  too 
strong  for  the  Government.  Now,  that  may  come  sooner  than  we  think. 
We  have  heard  the  mutterings,  and  I  am  no  alarmist,  I  am  no  Jeffer- 
son man,  I  have  always  been  a  Hamilton  man,  and  I  am  no  alarmist. 
I  believe  this  Government  ultimately  will  take  care  of  itself,  and  is 
strong  enough  to  do  so,  but  we  have  heard  the  mutterings  in  the  great 
city  by  the  Lakes,  and  in  my  OAvn  town  of  2.5,000  inhabitants  there 
was  a  vote  upon  that  question  this  spring,  and  although  every  news- 
paper was  against  it,  yet  it  voted  for  municipal  ownership  of  public 
utilities  by  two  to  one. 

Senator  Foraker.  Still  3^ou  would  do  what  is  right,  wouldn't  you? 

Mr.  FiFER.  Yes,  exactly;  and  let  the  consequences  take  care  of 
themselves.  The  railroads  arc  cutting  out  their  very  sharp  curves, 
and  it  is  good  railroad  policy,  and  they  have  been  cutting  down  the 
heavy  grades.  Now,  instead  of  working  overtime  on  this  widow  and 
orphan  argument,  I  would  set  those  men  to  work  and  T  would  cut  out 
some  of  these  heavy  grades  in  these  tariffs  and  I  would  take  some  of 
these  sharp  curves  out. 

Senator  Keax.  That  is  what  they  are  doing — taking  the  grades  and 
curves  oft\ 
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Mr.  FiFER.  Yes;  that  is,  the  physical  curves,  but  I  would  take  them 
out  of  the  tariffs,  and  I  say  this  in  all  good  part  as  to  what  I  would  do 
if  I  were  a  railroad  man.  As  long  as  these  situations  exist  over  the 
country,  it  is  like  a  thorn  in  the  foot ;  it  will  never  down  until  the 
thorn  is  removed.  It  is  a  festering  sore,  and  I  believe — I  am  hope- 
ful— I  believe  that  the  time  will  come  when  this  everlasting  conflict 
that  is  going  on  between  the  railroads  on  the  one  side  and  the  people 
on  the  other  will  stop.  I  believe  that  it  will  find  repose  in  just  laws 
justly  administered,  and  when  that  is  done  there  will  be  a  better 
understanding.  I  believe  that  we  are  passing  through,  and  have  been, 
a  transition  period  in  this  country  so  far  as  railroads  are  concerned. 
I  think  we  are  a  little  difl'erent  from  what  they  are  in  Europe. 

We  are  running  a  foot  race  to  get  on  in  the  world  and  get  the  dol- 
lar, and  each  railroad  man  wants  to  be  the  biggest  railroad  man.  I 
think  that  we  will  pass  through  that  by  and  by  and  the  railroads  will 
settle  down  to  where  there  will  be  less  antagonism.  I  admire  wonder- 
fully Mr.  James  J.  Hill.  I  admire  Mr.  Cassatt,  and  I  admire  Mr. 
Fish,  of  the  Illinois  Central.  They  are  all  in  a  measure  benefactors. 
If  I  had  their  money,  I  would  not  invest  it  in  boring  holes  through  the 
Kocky  Mountains;  I  would  go  off  to  Euro]:)e,  I  think,  and  have  a  good 
time — quit  business;  but  they  have  the  pluck  and  the  nerve  to  develop 
these  great  industries.  Thej^  do  not  do  it  for  charity;  they  want  to 
measure  their  prowess  and  their  genius  with  the  genius  and  ability  of 
others,  and  they  become  great  benefactors.  There  is  Mr.  Fish,  who 
took  various  roads  throughout  the  South.  He  galvanized  them  and 
breathed  the  breath  of  life  into  them,  and  has  made  a  great  railroad 
system,  and  so  has  Mr.  Hill.  When  he  went  to  'the  Pacific  coast  he 
might  have  lost  ever}'^  cent  he  put  into  it.  I  would  have  said  so.  I 
would  not  have  done  it.  I  say.  All  hail  to  these  men  !  and  I  would  not 
lay  a  straw  in  their  way.  I  say  they  are  benefactors,  and  I  know  of 
nobody  who  is  doing  more  for  this  country  than  these  great  captains 
of  industry,  the  railroad  men,  but  they  should  not  impose  on  the 
public. 

I  have  often  thought  that  I  would  rather  be  a  railroad  president 
than  to  hold  any  other  position  on  earth.  Senator  Cullom  will  per- 
haps remember  that  in  our  town  some  years  ago  Bishop  Spaulding, 
of  Peoria,  came  over  there  and  delivered  a  wonderfully  brilliant 
and  eloquent  lecture.  We  have  a  sort  of  an  eccentric  in  our  town  who 
imagined  that  he  was  something  of  a  litterateur.  He  went  out  to 
hear  the  Bishop,  and  in  going  away  with  a  friend  he  said :  "  Do  you 
know  if  I  had  my  life  to  live  over  again  I  would  be  a  bishop  ?  "  Now, 
gentlemen,  if  I  had  my  life  to  live  over  again  I  would  be  president  of 
some  great  railroad  company.  I  have  a  great  admiration  for  them. 
They  have  done  wonders  for  this  country.  The  railroads  should  be 
fairly  treated,  and  I  am  willing  to  concede  that  much  of  this  talk  is 
unfounded  and  unjust.  AVe  must  view  these  questions  not  as  partisans, 
not  as  railroad  wreckers,  but  as  fair  men  looking  on  both  sides  of  the 
question,  and  that  I  believe  I  am  able  to  do;  but  in  order  to  allay 
this  constant  friction  that  has  been  going  on  for  years  and  which  is 
increasing,  there  must  come  about  in  some  way  a  better  under- 
standing between  the  people  on  the  one  side  and  the  railroads  on  the 
other,  and  that  can  be  done  by  fair  dealing. 

Senator  Foraker.  Do  you  think  this  friction  is  increasing  ? 
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]\fr.  FiFER.  AVell.  I  don't  know  whether  it  is  or  not,  but  I  think  it  is 
at  this  time. 

Senator  Foraker.  Is  it  not  true  that  there  is  less  friction  to-day 
between  the  shippers  and  the  public  and  the  railroads  than  ever 
before  in  the  history  of  railroads  in  this  country  ? 

Mr.  FiFER.  I  hope  that  is  true;  and  possibly,  Senator,  you  may  be 
right  about  it. 

Senator  Foraker.  I  ask  to  get  your  opinicm. 

Mr.  FiFER.  It  is  not  being  allayed  very  fast.  It  is  not  disappearing 
very  rapidly,  and  it  is  still,  I  might  say,  a  diabolical  fact.  It  is 
with  us. 

Senator  Kean.  Won't  it  always  be  with  you  ? 

Mr.  FiFER.  No;  I  think  not.  I  think  it  Avill  come  about  as  it  is  in 
Europe  to-day.  I  have  not  had  time  to  pead  it,  but  I  understand  that 
the  peojDle  over  there  have  no  such  feeling  against  the  railroads  as 
they  have  here.  You  can  take  a  personal- injury  case  before  a  jury 
and  get  just  as  fair  a  trial  as  you  can  where  the  controversy  is  be- 
tween two  individuals.  That  kind  of  feeling  to  which  I  refer  does 
not  exist  at  all.  I  think,  possibly,  it  is  because  there  is  some  sort  of 
regulation,  and  the  railroads  have  acquiesced,  and  for  that  reason  it 
has  largely  disappeared.     Tiiat  is  my  own  opinion. 

Senator  Foraker.  Do  you  think  the  railroads  have  an  advantage 
before  American  juries  in  personal-injury  cases? 

Mr.  FiFER.  Not  at  all. 

Senator  Foraker.  Just  the  reverse,  is  it  not? 

jNIr.  FiFER.  To  some  extent.  I  have  tried  that  question  to  my  sor- 
row many,  many  times.     And  I  think  that  is  the  general  experience. 

Xow.  gentlemen,  that  is  my  say.  I  have  given  you  the  experience 
of  one  who  has  had  only  a  few  years  on  the  Commission.  I  may  be 
mistaken.     I  think  in  the  main  I  am  correct. 

Senator  Foraker.  You  told  us  of  two  instances  in  which  you 
thought  excessive  rates  were  charged,  both  to  intermediate  points, 
one  to  Salt  Lake  City  and  the  other  to  Charlotte.  Now,  what  would 
you  do  in  those  cases  if  we  were  to  give  you  the  power?  I  would 
like  to  see  how  these  things  would  w^ork. 

Mr.  Fifer.  As  far  as  the  Charlotte  case  is  concerned,  I  would  not 
like  to  discuss  that  further.  I  have  told  the  circumstances,  which 
now  are  public  record.  We  have  to  pass  on  that  question  soon.  In 
the  other  I  do  not  know.  The  Rocky  Mountain  or  western  mountain 
situation  must  all  be  tried  together.  It  is  a  large  question;  you 
can  not  single  out  any  railroad  running  to  any  Pacific  coast  terminal 
and  try  that  case,  \\liat  affects  one  affects  all  the  transcontinental 
roads,  and  it  would  be  very  unfair  to  try  one  situation  without  bring- 
ing them  all  in. 

Senator  Foraker.  Well,  I  did  not  want  to  have  you  testify  any 
furtlier  about  that  matter.  Inasmuch  as  you  cited  those  situations 
I  thought  you  had  something  clearly  in  your  mind  as  to  what  you 
would  do  to  remedy  those  troubles. 

^Ir.  Fifer.  Now,  we  have  been  talking  about  investigating  that 
whole  western  mountain  situation.  Bring  in  all  the  roads  and  let 
them  all  be  heard. 

Senator  Foraker.  You  do  know  that  you  would  not  raise  the  rate, 
as  I  understand  3'ou,  on  the  through  haul  to  the  Pacific  coast? 

Mr.  Fifer.  No,  sir. 
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Senator  Foraker.  You  would  have  to  leave  that  as  it  is  or  else 
drive  the  railroads  out  of  that  business? 

Mr.  FiFER.  Yes;  that  is  right. 

Senator  Foraker.  Then  vou  would  have  to  reduce  the  rate  to  Salt 
Lake  City? 

Mr.  FiFER.  That  would  appear  to  be  true. 

Senator  Foraker.  If  you  were  to  set  out  to  do  that,  you  would 
liave  to  determine  upon  the  facts  adduced  whether  or  not  that  was  an 
unreasonable  rate  under  all  the  circumstances? 

Mr.  FiFER.  Under  the  first  section,  but  not  under  the  fourth. 

Senator  Foraker.  If  it  was  reasonable,  it  would  stand. 

Mr.  FiFER.  Yes ;  that  is  the  situation  exactly. 

Senator  Foraker.  If  we  have  any  remedy  for  that,  you  are  not 
aware  of  it,  as  I  understand? 

Mr.  FiFER.  I  want  to  add  in  closing  that  I  do  not  believe,  except 
in  som-}  instances  Avhere  I  have  stated,  that  the  railroad  rates  through- 
out this  country  are  excessivelj''  high  at  all.  I  have  never  believed 
that,  and  neither  do  I  believe  there  Avould  be  or  ought  to  be  any  great 
disturbance  of  these  rates.  Avhatever  powers  the  Commission  might 
be  invested  with. 

Senator  Foraker.  As  a  matter  of  fact,  it  is  true,  is  it  not,  that 
rates  bv  themselves,  rates  in  the  absolute  are  not  unreasonably  high? 

Mr.  FiFER.  I  believe  that  is  true  with  some  exceptions. 

Senator  Foraker.  There  may  be  some  exceptions,  of  course,  to  the 
rule  ? 

Mr.  FiFER.  Yes ;  I  think  so. 

Senator  Foraker.  And  if  there  is  not  any  remedy  against  that,  that 
is  adequate,  one  should  be  provided,  I  suppose,  would  be  your 
opinion  ? 

Mr.  FiFER.  Yes. 

Senator  Foraker.  That  disposes  of  the  rate  question.  Then  as  to 
the  rebates,  you  state,  as  I  understand  you,  that  they  are  practically 
discontinued,  and,  if  not,  there  is  all  the  law  you  can  think  of  neces- 
sary to  enforce  the  discontinuance  of  them. 

Mr.  FiFER.  I  can  not  think  of  anything  else.  However,  I  would 
say  this:  This  escaped  me  when  we  were  on  that  subject  before.  If 
you  would  delegate  some  power  to  the  Commission  to  have  a  skilled 
accountant  to  examine  the  books,  I  think  that  that  would  be  a  very 
material  help. 

Senator  Foraker.  Have  a  sort  of  power  of  visitation? 

Mr.  FiFER.  A  power  of  visitation;  that  is,  by  an  expert.  I  could 
not,  nor  could  you,  go  into  those  books  and  find  out  anything  about 
them  in  the  rest  of  my  lifetime. 

Senator  Foraker.  Something  like  a  bank  examiner? 

Mr.  Fifer.  We  must  have  somebody  of  skill.  There  is  one  thing 
further  that  I  think  the  committee  ought  to  consider,  and  that  is  in 
regard  to  export  rates.  Mr.  Hill  came  here,  I  am  very  sorry  to  un- 
derstand, and  abused  the  Commission,  and  said  in  substance  that  the 
action  of  the  Commission  had  prevented  him  from  sending  flour  to 
the  Orient. 

Senator  Foraker.  I  do  not  think  Mr.  Hill  abused  the  Commission, 
if  you  will  allow  me  to  interrupt  you  there.  He  simply  said  the  Com- 
mission required,  in  accordance  with  the  provisions  of  the  law,  that 
he  should  publish  his  rates. 
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Mr.  FiFER.  Ko;  I  will  tell  j^ou  about  that.  I  do  not  think  that 
Mr.  Hill  has  ever  been  trammeled  in  his  export  rates  in  the  slightest 
particular  by  any  action  of  the  Commission.  I  think  that  the  law  is 
as  the  Commission  has  decided,  that  those  rates  must  be  published 
along-  with  the  other  schedules.  I  have  ahvays  been  in  favor  of  an 
emergency  tariff  on  export  rates — for  instance,  a  great  deal  of  these 
sales  to  the  Orient  are  made  by  cable.  They  telegraph  to  Chicago 
or  to  Pittsburg  for  steel  goods  or  for  canned  goods,  and  they  have  also 
the  bid  from  some  place  in  Europe  where  they  have  water  com- 
munication, and  the  man  here  can  fill  the  order  if  he  can  get  a  reason- 
able internal  rail  rate.  If  he  publishes  his  schedules,  he  can  not 
change  his  schedules  in  time  to  take  the  order,  and  therefore  he  will 
lose  it. 

Xow,  it  is  not  discrimination  against  the  American  producer,  or 
not  much  at  least,  to  have  an  elastic  export  tariff  that  can  be  done 
away  with  in  special  emergencies,  because  it  is  a  question  whether  the 
^Vmerican  producer  shall  fill  a  foreign  order  or  whether  he  shall  not. 
Now,  we  called  all  the  railroads  together  and  the  shippers,  something 
over  a  year  ago,  and  heard  all  of  their  complaints.  Some  of  the 
roads  were  in  favor  of  publishing  the  exjDort  tariff  and  others  were 
not,  and  some  of  the  shippers  were  and  others  were  not;  but  we  de- 
cided that  the  law  was  that  it  must  be  published,  and  said  that  we 
would  not  enforce  it,  however,  until  the  railroads  had  had  an  oppor- 
tunity to  lay  the  Avhole  matter  before  Congress  and  get  relief.  I 
think,  gentlemen,  you  ought  to  give  us  some  legislation  on  that  ques- 
tion. 

Senator  Fokaker.  Under  the  law  as  it  now  stands  the  Commission 
has  the  power  to  waive  that  requirement  about  the  publication  of 
through  rates  on  export  business,  I  believe,  has  it  not? 

]Mr.  FiFER.  Oh,  I  think  not.  Now,  if  the  committee  will  indulge 
me,  before  I  answer  any  questions  which  the}^  may  desire  to  put  to  me, 
I  would  like  to  crystallize  all  these  things  that  I  have  been  sa5ang 
into  some  concrete,  definite  form.  First,  I  stand  with  the  President 
in  regard  to  granting  power  to  the  Interstate  Commerce  Commission 
to  fix  what  a  reasonable  rate  should  be  after  an  investigation. 

Senator  Doixr'er.  Now,  do  you  apply  that  to  the  question  of  i*ates 
that  are  unreasonable  in  themselves  or  do  you  apply  it  also  to  these 
discriminations  ? 

Mr.  FiFER.  I  do  not  see  why  it  should  not  be  applied  to  discrimi- 
nations between  localities.  As  I  said  earlier  in  my  statement,  I  do 
not  see  if  there  is  a  discrimination  such  as  there  was  in  what  we  called 
the  "  AVichita  case  " — that  is,  they  charged  from  St.  Louis  to  Wichita 
a  higher  rate  for  a  shorter  haul  over  the  lines  of  the  same  company 
than  they  did  to  Omaha,  a  longer  distance.  I  do  not  know  how  a^ou 
are  going  to  correct  that  inequality  unless  you  la}^  your  hands  on  the 
rates.  I- believe  that  when  you  determine  that  a  rate  is  unreason- 
able when  it  is  charged,  and  you  hear  all  the  evidence  and  the  argu- 
ments, when  you  find  that  the  rate  is  too  high,  somehow  in  some  way 
by  the  same  mental  operation  you  find  what  a  reasonable  rate 
should  be. 

Senator  Kean.  If  you  find  that  it  is  too  low,  what  would  you  do? 

yir.  FiFER.  Well,  tliat  would  hardly  ever  be  the  case,  and  the  sole 
question  is  as  to  whether  or  not  the  rate  is  reasonable.  I  think 
we  can  rely  upon  our  railroad  friends  to  fix  their  rates  high  enough. 
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I  do  not  think  that  we  need  trouble  ourselves  about  that.  They  will 
take  care  of  that. 

Senator  Kean.  Do  you  think  a  7-cent  rate  on  grain  to  New  York 
was  too  low  ? 

Mr.  FiFER.  Decidedly  too  low.  It  was  a  ruinous  rate.  Perhaps  it 
might  pay  operating  expenses,  and  yet  I  doubt  that.  Certainly, 
every  road  in  the  United  States,  if  all  their  rates  were  fixed  at  that 
standard,- would  be  in  chancery. 

Senator  Kean.  Suppose  that  New  York  was  complaining  as 
against  New  Orleans,  that  thej'  had  too  low  a  rate,  how  would  you 
arrange  that? 

Mr.  FiFER.  That  is  over  different  lines.  This  discrimination  be- 
tween localities  is  generally  over  a  single  line.  We  have  that  trouble 
in  regard  to  the  import  rates,  of  which  you  heard  from  Judge 
Clements  on  the  rate  from  Antwerp)  on  plate  glass  to  Chicago.  The 
rate  is  40  cents,  whereas  from  Boston  it  is  50  cents.  The  Gulf  ports 
wanted  to  participate  in  that  traffic  from  AntAverp.  The  vessels 
that  go  to  the  Gulf  ports  are  largely  tramp  vessels  going  around  the 
world.  They  are  not  regular  lines  of  steamers,  and  they  bring  but 
little  import  traffic  and  frequently  it  happens  that  wheat  is  carried 
over  and  back  across  the  ocean  several  times,  simph^  for  ballast.  It 
is  frequently  the  case  that  these  vessels  pay  a  certain  amount  for  sand, 
as  ballast,  if  they  have  not  freight  enough  to  put  in  the  holds  of 
their  ships. 

Those  vessels  that  serve  the  Gulf  ports  might  bring  that  glass  for 
ballast,  and,  therefore,  could  bring  it  for  nothing.  Mr.  Fish  wanted 
to  participate  in  that  traffic,  and  he  made  a  rate  of  32  cents.  He  had 
a  right  to  do  so.  I  do  not  know  that  we  ought  ever  to  say  that  he 
shoiild  not.  That  is  the  competition  between  markets,  and  that  is  the 
great  regulator  of  rates  in  this  country.  For  instance,  the  man  from 
the  North  Atlantic  seaboard  meets  a  man  from  the  Gulf  in  the  grain 
markets  of  Kansas  City,  say,  and  they  begin  to  bid  against  each  other 
for  grain,  and  what  they  can  bid  depends  upon  the  rail  rate  so  that 
brings  these  railroads  into  competition  with  each  other.  Now,  strange 
to  say,  the  Mississippi  Eiver  from  the  grain  fields  of  the  West  to  the 
(julf  regulates  the  grain  rates  to  the  East  over  these  freight  lines. 
That  seems  strange,  and  how  is  it  brought  about?  Mr.  Fish's  road 
parallels  the  Mississippi  from  Cairo  to  New  Orleans.  Now,  he  nmst 
make  a  rate  that  will  take  that  traffic  from  the  water  and  put  it 
upon  the  rails,  and  the  man  from  New  Orleans  meets  a  man  in  Kan- 
sas City  or  St.  Louis  to  purchase  grain.  There  is  a  water  rate 
that  is  fixed  by  the  Mississippi  River  to  tide  water.  The  Mississippi 
River  fixes  it.  It  also  fixes  the  rate  for  the  Atlantic  seaboard.  If 
the  Atlantic  seaboard  wants  to  get  that  grain,  they  must  give  a  rate 
that  is  substantially  the  rate  fixed  by  Mr.  Fish.  So  there  you  have 
what  is  called  on  wide  fields  a  competition  between  markets.  As  I 
said,  I  do  not  believe  that  granting  that  power  to  the  Commission 
would  upturn  these  rates  as  much  as  our  railroad  friends  imagine 
that  it  would,  and  I  doubt  if  we  would  ever  be  called  upon  to  exercise 
the  authority  that  would  be  delegated  very  often,  because  simply 
the  fact  that  the  poAver  exists  would  cause  these  men  when  they  met 
in  conference  as  they  do.  to  not  go  so  fast.  It  would  be  a  restraining 
force.    The}^  would  say  we  had  better  go  slow  about  this,  we  had  better 
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use  moderation;  if  we  do  not  and  fix  these  rates  too  high  the  Commis- 
sion will  be  after  us  and  we  will  have  trouble. 

It  is  said,  however,  by  Mr.  Hines  that  the  courts  would  never  dis- 
turb a  rate  fixed  by  the  Commission  unless  it  was  confiscatory :  that 
tliey  could  not  do  so.  I  do  not  think  that  is  true  if  you  simply  dele- 
gate that  poAVer,  but  suppose  you  insert  a  little  provision  in  the  law 
saying  that  the  courts  when  applied  to  should,  on  the  evidence  pre- 
sented, have  a  right  to  pass  upon  that  question  of  fact,  just  the  same 
as  the  Commission.  I  think  they  would  do  so  anyhow,  but  suppose 
you  did  that ;  it  would  obviate  all  the  objections  urged  by  Mr,  Hines, 
and  his  argument  goes  to  the  ground. 

Now,  then,  further,  I  wouFd  take  away  from  the  Commission  this 
executive  power.  The  railroads  complain,  and  I  think  justly,  that 
they  do  not  like  to  go  into  a  police  headquarters  and  try  their  civil 
rights,  and  I  think  that  power  should  be  taken  away  from  the  Com- 
mission and  conferred  upon  some  other  tribunal.  I  think  if  this 
remains  with  the  Commission  or  you  create  another  commission  for 
that  purpose  you  should  'delegate  to  that  body  or  this  body,  if  we  con- 
tinue to  exercise  that  power,  the  right  of  investigation  by  skilled  ex- 
perts. I  believe  that  was  suggested  by  Mr.  Hines,  and  I  think  there 
would  be  no  trouble  about  that,  because  I  believe  that  these  railroads 
want  to  stop  these  rebates  as  much  as  they  can.  It  is  natural  to  sup- 
pose that  they  should,  and  I  think  that  that  would  be  a  great  aid  in 
preventing  these  rebates  for  the  future. 

I  believe  there  are  rebates  paid  now,  and  possibly  there  Avill  be  as 
long  as  there  are  railroads.  You  can  not  stop  all  crime.  I  do  not 
care  what  law  you  have.  There  is  not  a  city,  there  is  not  a  town,  or 
a  village  throughout  the  length  and  breadth  of  this  land  Avhere  the 
law  is  not  violated  in  some  way  every  twenty-four  hours.  You  can 
drive  it  to  cover,  you  can  restrain  it,  you  can  minimize  it,  but  you 
can  not  wholly  p'l-e^'ent  it,  and  so  Avith  the  exercise  of  this  power. 

Xow,  I  would  provide  for  a  court.  I  would  provide  for  a  court,  and 
it  seems  to  me  that  the  better  plan  would  be  to  restrict  the  jurisdic- 
tion of  that  court  exclusively  to  the  trial  of  these  cases,  although  I 
am  not  clear  in  regard  to  that  proposition.  You  might  make  some 
such  provision  as  the  Esch-Townsend  bill  contained  and  ado[)t  it. 

Senator  Cullom.  Well,  you  say  you  would  provide  for  a  court. 
Do  you  mean  that  that  court  should  simply  listen  to  and  try  cases 
sent  to  it  by  the  Commission,  or  after  the  Commission  had  made  a 
finding  ? 

^Ir.  FiFER.  Y^es,  I  think  so.  You  might  delegate  to  that  court  the 
powers  that  are  exercised  by  the  courts  now,  the  power  of  injunction. 
We  have  some  fourteen  railroads  tied  up  already  by  injunction,  and 
you  might  confer  upon  that  court  that  power.  That  might  be  a  good 
thing;  and  in  regard  to  export  rates  I  (liink  there  ought  to  be  some 
amendment  of  the  law  and  rigid  regulation  in  regard  to  import  rates; 
but  so  far  as  export  rates  are  concerned,  I  think  the  w'idest  latitude 
ought  to  be  permitted,  perhaps  to  have  some  tariff,  but  to  provide  also 
for  what  might  be  called  an  eftiergency  tariif,  so  that  it  could  be 
changed  quickly,  and  when  our  manufacturers  and  producers  received 
a  cable  for  a  large  order  of  goods  and  the  same  ]>urchaser  had  a  bid 
from  perhaps  some  of  the  countries  of  Enro[)e  for  the  same  order, 
there  ought  to  be  some  arrangement  made  for  an  eniergen(y  tariff. 
I  think  it  would  help  very  greatly.     T  did  not  i-ead  Mr.  liiirs  tesJi- 
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mon}^,  but  I  have  no  doubt  from  the  expressions  that  I  have  heard 
from  raih'oad  men  that  that  would  be  a  most  excellent  provision. 
Now,  I  do  not  know  what  other  amendments  you  could  make  to  this 
law. 

Senator  Cullom.  If  I  understand  j^ou,  you  propose  that  the  law 
should  be  amended  so  that  3^ou  not  only  on  complaints  coilld  determine 
whether  a  rate  was  reasonable,  but  if  you  found  it  to  be  unreasonable 
3'ou  could  determine  what  rate  would  be  reasonable  ? 

Mr.  FiFER.  "Wliat  rate  would  be  reasonable. 

Senator  Cullom.  And  to  make  an  order  accordingly? 

Mr.  FiFEE.  Yes. 

Senator  Kean.  Whether  a  higher  or  lower  rate. 

Mr.  FiFER.  Well,  as  I  said  a  moment  ago,  I  think  the  railroad 
traffic  men  Avill  take  care  of  the  maximum. 

Senator  Keais'.  That  is  not  the  question.  You  are  going  to  decide 
a  complaint  that  is  made,  and  you  are  to  decide  whether  that  rate  is 
reasonable  or  unreasonable. 

Mr.  FiFER.  Who  would  bring  a  complaint  Of  that  kind  ?  Certainly 
not  the  shipper;  and  the  railroad  would  not  bring  it,  because  the 
railroad  has  the  right  to  make  it  in  advance. 

Senator  Kean.  But  you  have  to  decide  whether  this  thing  is  fair 
or  not. 

Senator  Foraker.  Suppose  you  have  two  localities,  on  different 
lines,  and  complaint  is  made  that  one  locality  has  a  rate  that  is  dis- 
criminatory as  against  it  as  compared  with  the  other,  and  suppose 
the  defense  Avould  be  by  that  road  that  that  is  only  a  reasonable  rate 
and  you  would  find  it  reasonable,  you  would  have  to  find  the  other 
was  unreasonably  low? 

Mr.  FiFER.  Then  you  Avould  destroy  the  competition  of  markets. 
That  would  be  the  danger  about  that. 

Senator  Foraker.  And  that  would  not  be  a  good  thing  to  do  ? 

Mr.  FiFER.  I  think  it  would  not. 

Senator  Foraker.  This  rivalry  between  localities  is  one  of  the  best 
kinds  of  competition  that  we  have,  is  it  not? 

Mr.  FiFER.  Oh.  most  certainly. 

Senator  Foraker.  And  jou  would  not  believe  in  giving  to  the 
Commission  the  right  to  fix  a  minimum  rate  below  which  one  locality 
in  the  case  heard  might  not  go? 

Mr.  Fifer.  I  doubt  the  propriety  of  that  for  the  reasons  I  stated, 
that  it  would  tend  to  destroy  the  competition  between  markets,  which 
is  certainl}^  a  great  regulator  of  rates. 

Senator  Foraker.  If  you  found  one  rate  was  unreasonably  high 
and  you  were  to  require  it  to  be  reduced,  and  it  were  reduced,  the 
same  discrimination  could  be  practiced  by  dropping  the  other  rate 
so  as  to  keej)  the  difference? 

Mr.  Fifer.  That  could  be  done,  yefi,  sir.  I  do  not  believe,  however, 
that  the  railroads  themseh^es  would  ever  consent  to  that. 

Senator  Foraker.  And  you  do  not  think  it  would  be  a  good  thing 
for  ihe  country,  do  you  ? 

Mr.  Fifer.  I  do  not.  You  take  the  great  Mississij^pi  Valle3^  The 
traffic  is  going  to  the  Gulf.  That  is  the  natural  outlet,  and  they 
would  not  want  to  have  their  natural  riglits  and  advantages  taken 
away. 

Senator  Foraker.  Now,  if  you  take  away  from  this  subject  the 
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question  of  rates  as  j'ou  take  away  the  question  of  rebates  and  dis- 
crimination between  localities,  what  is  there  left  except  discrimina- 
tion in  commodities  and  private  car  lines  and  terminal  charges  for  us 
to  consider? 

Mr.  FiFEK.  Well,  that  is  about  all. 

Senator  Fokaker.  It  comes  down  to  within  pretty  narrow  limits? 

Mr.  FiFER.  Yes. 

Senator  Neavlakds.  There  is  more  complaint  about  discrimination 
between  localities  than  any  other,  is  there  not? 

IVIr.  FiFER.  Yes;  there  is  a  great  deal  of  complaint  in  regard  to 
that,  and  that  is  one  of  the  most  difficult  questions  we  have  to  deal 
with. 

Senator  Foraker.  If  you  grant  a  complaint  in  a  given  case  the 
other  locality  is  likely  to  complain  as  against  that  which  has  been 
remedied  ? 

Mr.  Fifer.  Yes;  and  that  is  liable  to  force  on  a  rate  w^ar.  You 
take  the  competition  between  the  North  Atlantic  seaboard  and  the 
Gulf  ports  in  the  grain  trade..  Out  in  our  country  last  fall,  or  in 
the  early  winter,  there  was  something  of  a  rate  war.  The  Gulf 
roads  were  carrying  grain  very  low.  They  could  not  get  above  the 
Mississippi  River  rates,  which  will  always  fix  the  rate.  The  mo- 
ment they  put  the  rate  up  high  the  traffic  goes  by  water.  So  that 
in  determining  rates  you  can  always  get  a  case  of  that  kind  and  by 
that  standard  you  can  measure  rates,  so  that  you  can  not  get  very  far 
out  of  the  way. 

Senator  Foraker.  What  is  the  dilferential  now.  between  Boston 
and  New  York  in  favor  of  New  Orleans? 

Mr.  Fifer.  On  grain? 

Senator  Foraker.  Yes. 

Mr.  Fifer.  I  could  not  tell  you  just  what  it  is  now.  They  say 
that  it  takes,  I  think,  about  three  quarters  of  a  cent  to  a  cent  to  divert 
the  grain  traffic  from  the  Northwest  to  the  Gulf,  because  there  are 
some  natural  disadvantages  at  the  Gulf —the  warm  weather — and  it 
is  preferable  to  ship  the  grain  out  from  a  port  farther  north.  So 
that  the  Gulf  ports  in  regard  to  grain  and  grain  products  labor  under 
that  natural  disadvantage. 

Senator  Foraker.  The  New  Orleans  and  Galveston  ports  were  not 
involved  in  this  investigation  the  Interstate  Commerce  Commission 
has  just  made  with  reference  to  the  differentials  applying  to  Phila- 
delphia and  Brooklyn? 

Mr.  Fifer.  No;  they  did  not  participate  in  that  investigation  at 
all,  yet  the  witnesses  reached  out  and  they  came  in  incidentally.  But 
in  the  plate  glass,  this  import  case,  they  took  leave  to  bring  in  the 
Illinois  Central  Railroad,  and  there  is  to  be  a  further  inquiry,  as  I 
remember,  in  regard  to  that. 

Senator  Foraker.  There  is  a  differential  in  favor  of  New  Orleans 
as  against  New  York  of  something  like  7  cents,  is  there  not  ? 

Mr.  Fifer.  On  grain? 

Senator  Foraker.  Yes. 

Mr.  Fifer.  A  hundred  ? 

Senator  Foraker.  Yes. 

Mr.  Fifer.  Oh,  I  think  not  so  high. 

Senator  Foraker.  What  is  the  differential  in  favor  of  Baltimore 
as  a  port  ? 
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Mr.  FiFER.  AA'ell.  we  fixed  that,  but  I  am  not  jorepared  on  those  fig- 
ures. At  Baltimore  it  is  a  little  more  than  it  is  at  Philadelphia;  I 
think  about  2  cents  at  Baltimore  as  against  New  York  and  Boston. 
New  Yoik  and  Boston  take  the  same  rate. 

Senator  Kean.  Boston  is  not  very  well  satisfied? 

Mr.  FiFER.  No. 

Senator  Foraker.  New  York  and  Boston  have  the  same  rate  for 
exports.  They  have  not  the  same  rate,  hoAvever,  for  domestic  trans- 
portation, have  they?  Is  not  the  rate  from  Chicago  to  Boston  2 
cents  per  hundredweight  higher  than  from  Chicago  to  New  York  ? 

Mr.  FiFER.  (3n  exports? 

Senator  Foraker.  No  ;   on  domestic. 

Mr.  FiFER.  It  is  somewhat  higher;  but  just  the  rate  I  could  not 
tell  you. 

Senator  Foraker.  But  the  rate  for  export  is  the  same  from  Chi- 
cago to  Boston  as  from  Chicago  to  New  York? 

Mr.  FiFER.  Yes;  but  a  little  less  at  Philadelphia  and  a  little  less 
at  Baltimore  than  at  Philadelphia. 

Mr.  Commissioner  Kxapp.  May  I  be  pardoned  if  I  endeavor  to 
answer  that  question  ? 

Senator  Foraker.  I  would  be  very  much  obliged  if  you  would. 

jNIr.  Commissioner  Knapp.  One  of  the  earliest  (juestions  that  came 
before  the  Commission  was  the  proper  adjustment  of  rates  from  the 
West  as  between  New  York  and  Boston.  They  had  been  very  much 
higher  to  Boston.  The  Commission  heard  that  case  T3efore  I  became 
a  member  of  it,  and  decided  that  the  domestic  rate  to  Boston  should 
exceed  the  rate  to  New  York  by  one-tenth  of  the  New  York  rate — 
that  is,  to  be  10  per  cent  albove.  Carriers  substantially  complied 
with  that  determination,  not  b}^  fixing  the  positive  rate  of  10  per  cent 
above,  but  b}'  making  changes  in  the  figures,  which  was  substantially 
10  per  cent,  so  that  now,  I  think,  the  difference  ranges  from  2  cents 
on  the  lowest  class  up  to  perhaps  8  cents  in  the  first  class,  and  pos- 
sibly even  more  than  that. 

Senator  Foraker.  Assuming  it  is  2  cents  higher  to  the  Boston 
port  for  domestic  consumption  than  it  is  to  New  York,  and  the  same 
for  export  from  Chicago  to  Boston  and  Chicago  to  New  York  ports, 
what  would  be  the  effect  of  making  the  rate  for  exports  from  Chicago 
to  Boston  the  same  that  it  is  for  consumption  ?  In  other  words,  not 
giving  Boston  a  differential  for  export  as  against  her  domestic  rate? 

Mr.  Commissioner  Knapp.  Why,  I  should  think  if  the  inland  ex- 
port rate  to  Boston  were  higher  than  to  New  York — materially 
higher;    say,  2  cents — it  would  practically  close  up  the  Boston  port. 

Senator  Cullot.i.  "What  is  the  differential  between  New  York  and 
New  Orleans? 

Senator  Forak7{:r.  I  want  to  ask  another  question,  if  I  niaj  be  per- 
mitted. On  what  basis  do  you  make  a  lower  rate  for  export  from 
Chicago  to  Boston  than  you  do  for  domestic  transportation  for  con- 
sumption ? 

Mr.  Commissioner  Knapp.  Upon  the  theorj'^  that  the  through  rate 
from  origin  to  foreign  destination  must  be  at  least  as  low  through 
Boston  as  through  New  York  to  enable  it  to  get  any  of  that  business. 

Senator  Foraker.  Other^^  ise  it  would  all  go  out  through  the  other 
port  ? 

Mr.  Commissioner  Knapp.  Yes. 
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Senator  Foraker.  That  is,  a  difference  of  2  cents  a  hundredweight 
from  Chicago  to  a  seaboard  in  favor  of  the  one  port  would  take  all  out 
of  that  port  as  against  the  other* 

Mr.  FiFER.  Yes;  where  the  difference  in  ocean  rate  is  so  slight  as 
between  New  York  and  Boston. 

Senator  Forakek.  So  that  it  is  not  a  question  of  mere  natural  con- 
ditions existing  at  Boston  and  New  York,  is  it  ? 

Mr.  FiFER.  Scarcely  at  all. 

Senator  Foraker.  It  has  not  anything  to  do  with  it?  It  is  a  di- 
rect preference,  is  it  not?  What  else  is  it  that  leads  the  Commission 
to  say  that  Boston  may  have  2  cents  less  for  exports  than  she  has  for 
domestic  importation? 

Mr.  B'jFER.  Broadly  put,  to  permit  Boston  to  participate  in  that 
export  trade. 

Senator  Foraker.  Something  she  would  not  be  allowed  to  do  if  the 
other  rate  prevailed  ? 

Mr.  Commissioner  Knapp.  And  on  the  further  theory,  not  by  any 
means  to  be  lost  sight  of,  that  taking  everything  into  account,  it  is 
for  the  advantage  of  the  country  that  there  should  be  competition 
between  routes,  and  that  not  to  have  a  rate  adjustment  which  per- 
mits that  competition  is  to  give  a  preference  to  one  port  over  another. 

Senator  Foraker.  In  other  words,  if  you  were  to  leave  those  ports 
to  themselves  without  any  preferential  or  differential  allowed  in  the 
rates  it  would  be  a  different  result  from  that  which  we  have  neces- 
sarily ? 

Mr.  FiEER.   Perhaps  I  do  not  quite  appreciate  that  question. 

Senator  Foraker.  I  say  if  it  were  not  for  a  differential,  vrhich  is 
arbitrarily  fixed,  the  business  would  not  be  so  arranged  that  the  ports 
would  share  reasonably  in  the  export  trade? 

Mr.  FiT'ER.  I  think  that  necessarily  folloAvs. 

Senator  Foraker.  Now,  another  case.  I  had  my  attention  called 
to  the  fact — I  saw  it  somewhere — that  between  Buffalo  and  Boston 
and  Fairport  and  Baltimore  the  distance  is  exactly  the  same,  and  yet 
there  is  a  joreferential  of  3  mills  by  your  recent  order,  I  notice,  in 
favor  of  the  haul  from  Fairport  to  i3altimore.  Heretofore  there  was 
a  preferential  in  favor  of  the  rate  from  Fairport  to  Baltimore  as 
against  the  rate  from  Buffalo  to  Boston  of  4  mills.  Fairport  is  in 
Ohio.  Now,  on  what  ground  is  that  differential  justified?  That  is 
what  I  Avant  to  get,  in  a  word,  if  you  can  tell  me. 

Mr.  Commissioner  Knapp.  Of  course,  the  best  answer  would  be  to 
refer  you  to  the  reasons  which  the  Commission  has  assigned,  but  in 
a  word  it  is  on  the  theory  that  there  are  certain  disabilities  at  the  ports 
of  Philadelphia  and  Baltimore,  and  particularh'^  with  reference  to 
the  amount  of  ocean  tonnage  leaving  those  ports,  the  number  of  sail- 
ings, the  very  much  less  nuinl)er  of  foreign  ports  reached  from  Balti- 
more and  Philadelphia  than  from  New  York,  so  that  there  must  be 
opportunities  for  a  somewhat  lower  through  rate  by  Philadelphia 
and  Baltimore  to  the  foreign  destination  in  order  that  they  may  have 
an  opportunity  to  compete  for  that  trade. 

Senator  Foraker.  That  is  what  I  want  to  get  at.  Now,  the  dis- 
tance being  exactly  the  same,  and  there  being  no  material  difference 
between  the  hauls,  the  grades  being  practically  the  same,  and  the 
roads  being  equally  good,  as  it  may  be  assumed  without  contradic- 
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tion,  I  thinly,  then  there  is  no  ground  in  an}- thing  that  is  found 
before  you  reach  the  coast  to  justify  a  differential? 

Mr.  FiFER.  Oh,  yes ;  at  Philadelphia  •  and  Baltimore  they  are 
nearer  the  grain  fields  of  the  Middle  West. 

Senator  Foraker.  I  am  talking  about  Fairport  and  Baltimore 
and  Buffalo  to  Boston.  Those  are  the  ports  that  I  am  talking  about, 
where  you  allow  a  differential  of  3  mills.  On  what  ground  is  that 
justified? 

Mr.  Commissioner  Knapp.  As  I  have  said,  upon  the  ground  that 
the  routes  to  foreign  destinations  via  Philadelphia  and  Baltimore 
are  under  certain  disabilities,  which  make  it  necessary  that  the 
through  rate  be  somewhat  more  agreeable  to  the  shipper  by  those 
routes  in  order  to  enable  them  to  compete. 

Mr.  FiFER.  That  question  was  all  thrashed  out  before  I  became  a 
member  of  the  Commission.^  There  was  a  commission  or  a  committee 
called  the  Thurman  Commission,  which  investigated  that  at  one 
time,  and  it  was  also  before  this  Commission. 

Senator  Kean.  That  was  before  the  passage  of  the  interstate-com- 
merce law? 

Mr.  Fifer.  The  policy  of  the  railroads  of  this  country  seems  to  be 
to  make  the  lowest  rate  on  export  traffic,  and  that  I  think  prevails 
in  about  all  the  countries  in  the  Avorld.  It  developed  in  the  plate- 
glass  case,  the  last  case  before  the  Commission,  that  in  Belgium, 
where  most  of  the  plate  glass  of  the  world  is  made,  on  export. glass 
the  railroads  charge  much  less  than  they  do  when  they  carry  it  for 
domestic  consumption.  Now,  this  differential  question  between  these 
four  North  Atlantic  ports  has  been  before  the  Commission  only  once 
since  I  have  been  on  the  Commission,  and  it  was  by  arbitration,  by 
consent  of  the  localities  and  the  railroads,  that  they  were  submitted 
to  the  Commission  to  say  what  was  fair  and  right  under  all  the  cir- 
cumstances. Now,  there  were  two  reasons  that  influenced  my  mind  to 
make  the  decision  that  we  did.  One  was  that  those  differentials 
had  existed  for  a  great  many  years.  Men  had  invested,  perhaps, 
fortunes,  and  cities  had  been  built  up  on  the  faith  of  tl^m,  and  then 
the  shippers  from  the  West,  especially  the  grain  men,  wanted  all 
these  ports  kept  open  so  that  they  could  make  their  choice.  Now,  if 
left  simply  to  natural  conditions,  the  port  having  the  greatest  natural 
advantage  would  draw  to  itself  all  the  trade,  and  trade  Avould 
become  congested,  and  the  others  would  go  out  of  business,  their 
vessels,  for  handling  grain  and  the  products  of  grain,  would  run 
down,  and  all  that. 

Now,  we  took  the  whole  question  as  a  sort  of  an  equitable  question 
and  decided  what  was  right  and  fair  between  these  ports,  not  on  the 
cold  question  of  natural  advantage  alone,  as  we  would,  possibly, 
in  some  other  case  have  done  or  as  a  court  might  have  to  do.  It 
was  a  sort  of  a  compromise  finding  and  following  the  findings  of 
the  Thurman  commission  or  committee  and  the  previous  finding  of 
our  own  Commission. 

Senator  Cullom.  The  Thurman  committee  or  commission  was 
really  at  work  before  the  original  interstate-commerce  act  was  passed. 

Mr.  Fifer.  Yes;  but  they  did  not  change  the  facts  nor  circum- 
stances.    They  existed  just  the  same. 

Senator  FoRAitER.  They  made  their  finding  in  1882,  I  think,  five 
years  before  the  interstate-commerce  act  was  passed. 
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Mr.  FiFER.  Now,  the  question  Avas  whether  it  was  best  for  the  peo- 
ple of  this  country  to  have  one  North  Atlantic  port  for  their  traffic, 
through  which  to  reach  foreign  countries,  or  whether  it  was  best  to 
keep  them  all  open  so  that  the  western  farmer  and  the  western  pro- 
ducer could  take  his  choice.  Now,  those  are  the  influences  that  con- 
trolled my  mind  in  the  determination  of  that  question,  giving  due 
weight  also  to  the  natural  advantages  of  the  different  ports. 

Senator  Foraker.  I  was  not  complaining  of  the  opinion.  I  was 
merely  stating  that  fact. 

Mr.  FiFER.  Of  course  we  could  have  taken  the  internal  rate,  the 
railroad  rate,  and  carried  it  down  to  the  water  and  chopped  it  off 
right  there  and  said  "  we  will  not  look  beyond  our  own  limits  at  all ;  " 
but  we  took  into  consideration  the  whole  situation,  and  that  is 
what  all  parties,  the  complainants  and  the  defendants — if  I  may 
speak  of  them  as  such — -desired  we  should  do,  and  we  investigated 
it  and  did  the  best  we  could  under  the  circumstances. 

Senator  Foster  of  Louisiana.  Judge  Clements,  in  his  statement 
the  other  day,  stated  that  within  the  last  two  years  the  complaints 
lodged  against  the  railroads  have  been  more  numerous  than  in  pre- 
ceding 3'ears.  TMiat  is  the  character  and  nature  of  those  complaints? 
Do  they  refer  to  unreasonable  and  unjust  charges  or  inequality  of 
rates  between  localities  or  discriminations  between  localities  or 
persons  ? 

Mr.  Fifer.  I  can  not  answer  definitely  with  regard  to  that.  Mr. 
Clements  is  one  of  the  members  longest  on  the  Commission,  and 
familiar  with  so  many  of  the  facts  internally  concerning  the  work 
of  the  Commission,  so  that  it  was  given  over  to  him  to  examine  these 
questions;  and  an3'way,  our  Commission  in  that  particular  is  a  lit- 
tle like  a  court.  A  complaint  is  made.  We  do  not  rush  in  ever}'' 
time  a  complaint  is  made  and  read  it  over.  The  complaint  is  entered 
and  under  the  statute  we  fix  a  time  when  the  defendant  must 
answer,  and  generally  before  the  case  is  heard  we  look  over  the  papers 
and  see  what  are  the  issues.  For  that  reason,  I  can  not  answer  spe- 
cifically. I  can  sa}^  generall}^  that  I  think  some  of  them  concern  ex- 
cessive rates,  but  mostly  perhaps  it  is  discriminations  between  locali- 
ties, and  all  sorts  of  questions.  Still,  if  you  desire  exact  information 
in  regard  to  that,  we  could  take  the  cases  on  file  with  the  Commission, 
so  that  there  would  be  no  doubt  about  it.  They  are  susceptible  of 
exact  information. 

Senator  Foster  of  Louisiana.  I  was  under  the  impression  that  the 
majority  of  the  complaints  were  lodged  against  the  inequality  of 
rates  between  places  and  localities. 

Mr.  Fifer.  Very  largely  so,  I  think. 

Senator  Foster  of  Louisiana.  Do  you  find  the  law  to-day  adequate 
to  meet  these  comphiints  that  are  lodged  against  the  carriers? 

Mr.  Fifer.  Oh,  in  a  measure  we  can  administer  some  relief,  but  I 
think  it  is  inadequate.  I  think,  as  I  have  said  before,  that  if  this 
power  existed — it  is  a  little  like  the  President  has  said.  He  wanted  a 
large  Navy,  not  for  war,  but  in  order  to  preserve  peace;  and  in  the 
pame  way,  if  we  have  a  delegation  of  power  here  that  is  effective,  why, 
you  will  not  have  to  exercise  it  as  much  as  a  great  many  think.  In 
my  judgment,  it  will  sober  these  gentlemen  and  make  them  think 
twice  before  they  raise  a  rate,  and  I  think,  on  the  whole,  it  would  tend 
to  more  equitable  rates  throughout  the  country. 
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Senator  Foster  of  Louisiana,  If  this  constitutional  power  was  con- 
ferred upon  the  Commission  or  some  other  tribunal,  would  that  meet 
the  requirements  of  the  situation,  without  any  other  additional 
legislation  ? 

Mr.  FiFER.  I  do  not  believe  I  catch  your  point,  Senator. 

Senator  Foster  of  Louisiana.  If  a  law  should  be  passed  conferring 
upon  the  Commission  or  upon  some  other  tribunal  the  power  and  au- 
thority to  fix  the  rates  after  condemning  a  rate  as  unreasonable,  would 
that  meet  the  situation  ?  Would  it  enable  the  Commission  to  correct 
all  of  the  abuses  that  now  exist  ? 

Mr.  FiFER.  Oh,  possibly  not  all  of  the  abuses ;  but  it  would  assist 
in  a  very  large  measure.  Now,  to  illustrate,  there  are  discriminations 
of  all  kinds — large  discriminations  and  small  discriminations.  There 
is  a  gentleman  in  this  room  who  made  complaint  against  a  railroad. 
He  was  a  fruit  shipper  from  the  South,  and  he  complained  that  he  was 
not  furnished  equal  facilities  for  unloading  when  the  fruit  reached 
Chicago.  Well,  that  was  a  discrimination,  and  there  are  many  others 
of  similar  kinds;  so  that  you  can  not  make  a  law  to  meet  every  little 
case  of  that  kind,  but  it  must  be  under  the  broad  provisions  of  the 
law  that  prohibits  discriminations  of  all  kinds. 

Senator  Kean.  Was  there  a  complaint  made  in  that  case? 

Mr.  Fifer.  There  was  a  complaint  made  in  that  case,  and  it  was 
heard ;  but  before  an  opinion  was  put  forth  the  j^arties  got  together 
and  adjusted  the  matter  between  them,  and  now  they  are  the  very  best 
of  friends,  I  believe. 

Senator  Kean.  It  was  not  the  question  of  rate,  then,  but  it  was  a 
question  of  service? 

Mr.  FiFER.  It  was  a  question  of  service,  and  it  did  not  affect  the 
rate,  and  yet  it  was  covei'ed  by  the  statute.  I  mention  that  to  show 
you  that  there  are  other  discriminations  and  other  complaints  that 
are  frequently  made  that  perhaps  have  not  been  called  to  your  atten- 
tion, as  illustrated  in  this  particular  instance. 

Senator  Foster  of  Louisiana.  You  think,  then,  that  additional  leg- 
islation is  necessary,  even  should  the  Commission  be  clothed  with  this 
additional  power,  do  you? 

Mr.  Ftfer.  No;  I  think  there  was  power  already  in  the  Commis- 
sion to  meet  the  requirements  of  the  fruit  case  that  I  speak  of. 

Senator  Foster  of  Louisiana.  No;  I  mean  generally  speaking.  If 
Congress  should  simply  ])ass  an  act  conferring  upon  this  Commission 
authorit}'  to  fix  a  rate  after  the  Commission  had  condemned  an  ex- 
isting rate  as  unreasonable,  would  that  meet  the  requirements  of  the 
present  situation? 

Mr.  Fifer.  I  do  not  see  what  more  Congress  can  do  in  that  par- 
ticular instance. 

Senator  Foster  of  Louisiana.  Ton  think  that  the  present  law,  the 
law  as  it  now  stands,  and  the  clothing  of  the  Commission  with  this 
additional  power  would  meet  the  conditions  ? 

Mr.  Fifer.  Not  that  alone.  I  have  referred  to  other  things  here 
that  I  think  ought  to  go  with  it. 

Senator  Foster  of  Louisiana.  With  the  suggestions  joii  have 
made? 

Mr.  Fifer.  Yes;  and  I  do  not  say  now  that  the  amendments  I  have 
suggested  here  will  cover  the  whole  gauntlet  at  all. 

Senator  Foster  of  Louisiana.  I  have  been  absent  from  a  good  many 
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of  the  heariiiiis.  and  T  should  like  to  ask  you  if  the  rate  charges  now 
are  lower  than  they  have  been  for  a  number  of  years  past,  taking 
the  general  railroad  rate  throughout  the  country  ? 

Mr.  FiFER,  That  would  be  a  question  of  almost  impossible  solu- 
tion. The  railroads  would  say  "3'es,"  while  the  Commission  would 
say,  on  the  whole  that  they  are  higher.  Now,  in  a  sense  on  many 
articles,  the  rates  are  lower;  and  yet  you  take  the  articles  that 
constitute  the  great  bulk  of  the  traffic — the  products  of  the  farm 
and  the  factory  and  the  forest,  which  I  think  constitute  the  large 
bulk  of  the  heavy  traffic  of  this  country,  my  own  notion — and  yet  I 
could  not  say  without  going  over  the  tariffs  for  the  specific  purpose 
of  ascertaining  that,  A\'hether  on  the  whole  they  were  higher,  but  I 
think  the  tariffs,  as  adjusted  to-day,  are  yielding  a  larger  revenue  to 
the  roads  than  they  have  formerly  yielded.  I  know  the  roads,  judg- 
ing from  net  earnings,  are  very  prosperous.  Well,  you  will  find,  as 
w^e  have  found,  if  you  dig  into  the  question,  that  they  are  making 
very  large  improvements  all  over  the  country.  There  never  was  a 
time  when  railroads  were  being  improved  as  they  are  to-day.  Bridges 
are  being  put  in,  curves  are  being  taken  out,  grades  are  being  cut 
down,  sidetracks  are  being  put  in,  and  better  depot  buildings,  both 
freight  and  passenger,  are  being  erected.  Now,  it  has  been  testified 
to  before  us.  even  by  JVIr.  Baer,  of  the  anthracite  coal  roads,  that 
when  they  put  in  a  steel  bridge,  that  is  charged  to  current  expenses, 
that  they  do  not  charge  it  to  permanent  improvements;  and  when 
they  put  in  a  sidetrack  or  build  a  station,  I  think  it  was  testified 
that  they  charged  that  to  current  expenses,  and  that  it  was  not 
charged  up  to  permanent  improvements.  AVell,  now,  there  is  so 
much  of  that  going  on  that  it  reduces  the  revenues  of  the  roads 
unduly.  They  "will  get  through  with  these  vast  betterments  that  are 
going  on  at  this  time  and  then  their  earnings  will  niake  a  better 
showing. 

Senator  Foster,  of  Louisiana.  Then  your  judgment  is  that  the 
rates  are  higher  than  they  have  been  in  former  years? 

Mr.  FiFER.  Well,  as  I  say,  I  could  not  speak  definitely  on  that  mat- 
ter. As  I  stated  a  moment  ago,  the  statistical  i3art  of  the  statement 
was  very  kindly  assumed  by  Judge  Clements.  It  was  of  no  use  for 
all  of  us  to  go^  over  that  matter,  and  he  assumed  the  work  of  the 
preparation  for  that  part  of  the  statement. 

Senator  Dolliaer.  I  want  to  get  at  the  opinion  of  the  Commission 
as  to  how  wdde  this  power  to  fix  rates  ought  to  be.  Now,  I  can  see 
very  clearly  that  it  might  be  of  great  advantage  to  the  public  to  fix 
the  rates  in  a  case  where  the  existing  rate  was  complained  of  as  un- 
just and  unreasonable  to  give  the  public  the  advantage  of  a  reduction 
of  that  rate ;  but,  if  I  understood  Judge  Clements  correctly,  he  gave 
the  impression  that  that  power  would  be  absolutely  worthless  as  an 
instrument  or  means  for  putting  an  end  to  discriminations  between 
places.  In  answer  to  a  question  which  I  propounded  to  him  as 
follows : 

"  So  that  the  mere  power  to  fix  the  maximum  rate  would  not  enable 
the  Commission  to  handle  the  question  of  discriminations  at  all.'' 

Judge  Clements  replied  that  he  did  not  think'  it  would,  and  after- 
wards added  that  is  was  his  opinion — and  I  think  he  undertook  to 
express  the  opinion  of  the  Commission — that  this  power  to  supervise 
the  rates  might  properly  be  confined  to  the  power  of  condemning  an 
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unjust  and  unreasonable  rate  and  substituting  one  that  yvas  just  and 
reasonable. 

Mr.  FiFEK.  Yes. 

Senator  Dolliver.  AVhat  is  your  opinion  about  that?  What  ad- 
vantage" for  instance,  could  the  public  get  in  the  matter  of  putting 
an  end  to  rebates  by  giving  the  Commission  the  power  to  fix  rates  ? 

Mr.  FiFER.  I  think  you  were  not  in  the  room,  Senator,  when  I  was 
on  that  branch  of  the  discussion  in  regard  to  rebates.  I  do  not  think 
that  has  anything  to  do  with  rebates. 

Senator  Dolliver.  So  that  whatever  power  the  Commission  would 
have  over  the  rates  would  probably  not  increase  its  efficiency  in  its 
eifort  to  abolish  rebates. 

]Mr.  FiFER.  I  think  it  is  a  different  exercise  of  power  altogether.  I 
think  one  is  a  police  power  and  the  other  is  an  administrative  power. 

Senator  Dolliver.  Do  you  agree  with  Judge  Clements  in  saying 
that  the  power  to  lix  a  maximum  rate  in  cases  where  the  complaint 
is  of  discriminations  between  two  localities  would  be  worthless  ? 

Mr.  FiFER.  No;  and  I  did  not  understand  Judge  Clements  to  say 
that.  If  he  did,  I  hardly  think  I  would  agree  with  him.  As  I  stated 
at  the  outset,  Senator,  there  are  three  sections  of  that  act.  The  first 
is  as  to  reasonable  rates,  the  third  section  is  discrimination  between 
localities,  and  the  fourth  section  is  the  long  and  short  haul  clause. 
Now,  I  would  like  to  have  somebody  tell  me  how  any  infraction  of 
those  statutes  can  ever  be  remedied  without  the  change  of  a  rate? 
Can  you  think  of  any  ?     You  are  not  on  the  witness  stand,  of  course. 

Senator  Dolliver.  Well,  I  wanted  to  get  at  how  the  discrimination 
between  two  towns  could  be 'remedied  by  simply  fixing  maximum 
rates.  It  was  evidently  Judge  Clements's  idea  that  in  case  of  such  a 
discrimination  the  fixing  of  the  maximum  rate  would  be  a  compara- 
tively worthless  proceeding,  because  the  roads  would  be  at  liberty 
to  restate  the  discrimination  in  lower  terms. 

Mr.  FiFER.  Well,  as  I  said  in  the  first  part  of  the  discussion  here, 
when  it  comes  to  discrimination  between  localities  on  the  same  road — 
mark  you,  Ave  have  never  exercised  the  authority,  I  think,  when  one 
road  made  one  rate  and  another  road  made  another  rate,  we  do  not 
interfere  with  that — I  stated  that  it  might  be  necessary  in  order  to 
bring  about  a  just  equilibrium  between  those  two  localities  to  bring 
it  about  by  lowering  a  rate  entirely,  or  it  might  be  by  raising  one  rate 
a  little  and  lowering  another,  and  so  bringing  about  a  just  arrange- 
ment between  the  two  places. 

Senator  Dolliver.  But  would  you  confine  that  to  cases  where  the 
discrimination  occurred  on  the  same  line  of  road  ? 

Mr.  FiFER.  I  think  I  would.  I  would  not  interfere  with  those 
discriminations  occurring  on  independent  lines,  because  then  you 
run  up  against  the  other  proposition  and  destroy  the  competition 
between  markets.  For  instance,  if  we  should  take  hold  of  Mr.  Fish's 
road,  if  we  had  the  authority  to  say,  "  Here,  we  will  fix  jour  plate- 
glass  rate  at  so  much,  and  the  rate  for  the  people  at  our  north  At- 
lantic coast  ports  shall  be  fixed  at  so  much,"  then  the  competition 
between  markets  would  be  gone. 

Senator  Dolliver.  I  ask  these  questions  because  an  impression  has 
been  sought  to  be  made  here  that  this  power  of  fixing  rates  or  super- 
vising rates  is  one  that  might  Yerj  greatly  affect  the  commercial 
situation  of  whole  regions  of  country. 
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Mr.  FiFER.   And  unsettle  things. 

Senator  Dolliver.  And  un-^ottle  tilings,  and  I  wanted  to  get  your 
idea  wiiether  it  would  be  possible  for  us  in  conferring  this  power 
ujoon  your  Commission  to  narroAv  it.  say.  to  these  two  propositions 
which  you  have  mentioned — first,  rates  that  arc  exorbitant  and  un- 
reasonable in  themselves,  and.  second,  to  those  discriminations  be- 
tween localities  which  are  perpetrated  by  the  same  railroad,  where 
the  localities  are  on  the  same  line  of  road. 

Mr.  Fifp:r.  Yes.  You  will  find  where  those  discriminations  exist 
that  generally  the  low  rate  is  fixed  by  competition,  and  unless  jou 
take  hold  of  other  roads  and  destroy  the  competition  between  markets, 
it  is  almost  impossible  to  raise  that  rate.     You  can  cut  down  the  rate. 

Senator  Doi,liver.  So  you  think  to  confer  the  power  to  do  that  on 
the  Commission  would  probably  net  the  public  no  good? 

Mr.  Fifer.  It  might  in  some  cases  and  in  some  instances  it  might 
work  some  good.  Where  the  competition  was  not  very  sharp,  the 
roads  might  raise  their  rates ;  but  it  is  the  opinion  of  the  Commission, 
and  I  think  will  be  tlie  opinion  of  this  body  when  you  are  through, 
that  the  railroads  can  be  relied  on  to  make  rates  high  enough.  They 
will  take  care  of  that.  It  would  hardly  be  regulating  railroads  to 
jump  in  and  say  that  they  are  not  charging  enough  and  that  they 
must  jout  up  their  rates;  and  yet  there  are  instances  where  perhaps 
it  might  be  necessary'  to  cut  down  one  rate,  and  let  the  roads  raise 
another  rate  a  little  to  bring  about  a  proper  adjustment. 

Senator  Xewlands.  Suppose  there  should  be  another  depression 
such  as  there  was  from  1893  to  1897,  and  there  should  be,  say,  only 
three-fourths  of  the  present  transportation  business.  Would  not 
the  tendency  be  toward  granting  rebates  again  in  the  contest  between 
these  railroads  for  traffic? 

Mr.  Fifer.  The  temptation  Avould  be  much  greater  than  it  is  when 
the  roads  arc  getting  about  all  the  traffic  they  can  haul.  That  stands 
to  reason. 

Senator  Xewlands.  Suppose  such  a  condition  should  occur  again 
and  rebates  should  again  be  given,  do  you  think  you  would  be  in  any 
better  position  to  check  that  condition  than  vou  were  from  1893  to 
1897? 

Mr.  Fifer.  My  own  belief  is  that  the  railroads  will  never  have 
the  desire,  and  possibly  under  the  same  temptations  never  would 
return  to  the  rate  cutting  and  the  rebate  paying  which  they  have  done, 
and  if  they  did  the  Elkins  Act  would  now  a  fiord  considerable  relief 
by  means  of  injunction. 

Senator  NEAvn.\NDS.  By  means  of  injunction? 

Mr.  Fifer.  Yes. 

Senator  Newlaxds.  You  would  rely  mainly  upon  that,  would  you? 

Mr.  Fifer.  Yes. 

Senator  Newlands.  Xow,  prior  to  that  time  the  law  itself  forbade 
these  offenses,  and  parties  were  punished  for  violation  of  the  law? 

]Mr.  Fifer.  Yes. 

Senator  Xewlands.  Xoav.  you  substitute  for  that  or  add  to  it  the 
issuing  of  a  writ  of  injunction,  and  the  judge  summarily  punishes  a 
violation  of  the  injunction? 

^Ir.  Fifer.  That  is  right. 

Senator  Newlands.  I  ask  why  should  the  injunction  be  any  more 
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effective  than  the  law  itself?  It  certainly  would  not  enable  you  to 
get  at  the  facts  any  more  easily,  would  it? 

Mr.  Fifj:r.  Well,  it  operates  more  quickly.  It  avoids  a  long 
hearing  before  a  grand  jury.  It  does  aAvay  with  all  the  prosecution 
oiRcers  of  the  court,  to  some  extent,  and  summarily  you  simply  put 
the  strong  hand  of  the  law  on  the  man's  shoulder  and  bring  him  into 
court  and  find  out 

Senator  Xewlands.  Granting  that,  I  understand  your  chief  diffi- 
culty has  been  in  getting  at  the  facts.  Would  you  not  have  as  much 
difficulty  under  the  injunction  process  in  getting  at  the  facts  as  under 
the  process  of  indictment  ? 

Mr.  FiFER.  Possibly.  I  pointed  out  here  how  I  think  you  could 
get  at  the  facts  much  better  if  the  amendment  was  adopted,  and  that  is 
to  have  some  authorit}^  to  employ  expert  accountants  to  go  into  these 
offices,  and  let  that  be  their  regular  business,  to  examine  these  books; 
and  still,  even  then,  if  they  have  a  mind  to  pay  rebates  there  would  be 
great  difficulty,  as  there  is  in  finding  out  about  any  crime. 

Senator  Neavlands.  Would  not  that  involve  some  kind  of  a  secret 
service  or  detective  force  ? 

Mr.  FiFER.  Yes;  it  might  develop  into  that,  and  it  might  become 
necessary  anj^way.  There  is  no  great  difference  between  finding  out 
a  violation  of  that  statute  and  a  violation  of  any  other  criminal 
statute. 

Senator  Xewlands.  During  the  period  from  1893  to  1897,  when 
this  condition  of  things  existed,  when,  according  to  the  statement  of 
the  traffic  managers  themselves  it  was  general,  did  the  Commission 
make  use  of  detectives  or  a  secret  service  force  of  any  kind  ? 

Mr.  P^iFER.  No,  sir;  we  had  no  detectives,  and  as  I  remember  it 
we  had  no  fund,  no  appropriation  that  would  enable  us  to  do  that. 
I  know  in  several  instances  we  could  barely  get  through  with  our 
routine  work. 

Senator  Newlands.  Have  you  such  a  fund  now?  Is  such  a  fund 
provided  now  ? 

Mr.  FiFER.  I  think  it  is  not  in  the  hands  of  the  Commission. 

Senator  Xewlands.  In  whose  hands  is  it? 

Mr.  FiFER.  Xot  for  this  purpose.  It  was  for  the  enforcement  of 
the  antitrust  law.  There  was  such  a  fund  as  that  placed  in  the 
hands  of  another  Department  of  the  Government. 

Senator  X'ewlands.  Ought  not  funds  to  be  provided  for  such  pur- 
pose? 

Mr.  FiFER.  I  think  if  you  are  going  to  leave  this  power  with  the 
Commission,  there  ought  to  be  some  means  adopted  to  get  at  the 
books — some  skilled  person,  and  possibly  a  number  of  them,  to  keep 
watch  and  detect  the  violations  of  this  law  as  you  woidd  of  any 
other  law.  I  think  that  ought  to  be  done,  whether  you  leave  this 
power  with  the  Commission  or  whether  jou  give  it  to  someone  else. 

Senator  Xewlands.  How  Avould  you  organize  such  a  service  as 
that? 

Mr.  FiFER.  I  could  not  state  now.  You  would  organize  it  as  you 
would  any  other  detective  force. 

Senator  X'ewlands.  Would  you  put  it  under  the  control  of  the 
Commission  or  entirely  separate? 

Mr.  FiFER.  I  would  take  that  duty  away  from  the  Commission 
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entirely  and  make  it  a  separate  duty.  The  railroad  complains,  and  I 
think  justly — although  the  members  of  the  Commission  do  not  agree 
in  regard  to  that  exacth\  but  there  is  no  one  of  them,  I  believe,  who 
would  object  to  it  seriously — the  railroads  do  not  want  to  have  their 
civil  rights  submitted  to  a  tribunal  that  is  spying  upon  them  and 
whose  duty  it  is  to  convict  them  in  the  courts  of  the  country  and  to 
obtain  fines  and  imprisonment  to  be  imposed.  The  conditions  are  not 
just  what  they  ought  to  be  in  that  particular.  I  think  there  is  no 
member  of  the  Commission  who  would  object  seriously  to  taking  the 
duty  of  expert  examination  away  from  the  Commission  and  con- 
ferring it  upon  some  other  body. 

Senator  Newlands.  Admitting  all  that,  my  inquiry  is  as  to  where 
you  would  vest  that  power.  Would  you  put  it  into  the  Attorney- 
General's  department  ? 

Mr.  FiFER.  Yes !  that  would  be  a  proper  place. 

Senator  Neavlands.  Then,  in  that  event,  you  would  rely 

Mr.  FiFER  (continuing).  Or  it  might  be  put  into  tlic  hands  of  the 
Department  of  Commerce  and  Labor. 

Senator  Neavlands.  Is  there  not  some  way  of  organizing  this 
Interstate  Commerce  Commision  in  such  a  way  as  that  you  could 
have  one  part  that  will  attend  entirely  to  the  quasi-judicial  functions 
of  hearing  and  determining,  and  anotlier  branch  of  that  Commission 
to  transact  the  detective  and  police  duties? 

Mr.  FiFER.  So  far  as  I  can  see  now,  I  would  answer  no. 

Senator  Xewlands.  "Would  not  that  work  better  than  putting  them 
so  far  apart  as  giving  these  powers  to  the  Attorney-Generars  office 
would  involve? 

^Ir.  FiFER.  It  is  altogether  likely  it  would.  That  is  a  matter  of 
detail,  however,  that  nolDody  can  tell  in  advance  just  what  would  be 
best  to  do. 

Senator  Neavlands.  I  hope  that  in  making  your  recommendations 
to  the  committee  as  to  the  amendment  of  this  law  yon  Avill  cover  that 
point,  because  we  want  the  benefit  of  your  experience.  My  own  idea 
is  that  you  must  in  tlie  course  of  your  investigations  and  hearings, 
and  in  the  discharge  of  your  duties,  get  a  lot  of  information  that 
would  be  available  for  such  purposes  that  would  not  be  available  to 
the  Attorney-General,  who  has  nothing  to  do  with  the  general  per- 
formance of  your  duties. 

Mr.  FiFER.  That  presup])oses  that  the  execution  of  the  criminal 
side  of  the  statute  should  i-emain  with  our  Commission. 

Senator  Xeweands.  Fither  remain  with  your  Connnission  or  be 
intrusted  to  a  branch  of  your  Commision. 

Mr.  FiFER.  Well,  make  it  a  liranch :  that  might  be  the  better 
way.  It  is  impossible,  Senator,  for  anybody  to  tell  in  advance  just 
what  is  right,  perhaps.  You  would  have  to  try  it  first.  Take  the 
interstate-commerce  act ;  was  anybody  foolish  enough  to  suppose 
that  in  providing  for  the  control  of  interstate  commerce  over  a  vast 
country  like  this  the  first  cut  was  going  to  get  just  the  right  law? 
A^'hy.  it  talces  a  hundred  years  sometimes  to  perfect  laws.  Take 
all  the  old  Fnglish  statutes,  and  the  English  connnon  law,  which  has 
been  in  existence  for  years  and  years,  and  most  of  the  States  have 
ado[)ted  it.  On  the  one  side  you  have  the  violatoi's  of  the  law  always 
trvine  to  break  through  or  get  around  the  law,  and  the  lawmakers 
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on  the  other  side  are  ahva^'s  trying  to  close  up  the  gaps.  A^Hien  you 
come  to  those  old  statutes  that  have  stood  the  test  of  years  you  have 
got  jDerfection ;  but  now  you  are  leading  out  on  a  new  branch.  You 
will  not  perfect  this  statute  in  the  next  session  of  Congress.  You 
could  not  do  it  unless  you  had  divine  wisdom.  It  has  got  to  come 
with  experience,  and  in  the  course  of  time,  perhaps  many  years  yet, 
you  will  have  perfected  this  statute. 

Senator  Xewlaxds.  Yes;  but  we  ought  to  make  an  eifort  to  make 
it  as  perfect  as  possible. 

Mr.  FiFER.  To  act  under  the  best  light  you  have  at  this  time. 

Senator  Xeavlands.  Xow,  another  question  in  regard  to  the  great 
fixing  centers  of  the  country.  How  many  of  them  are  there,  in  your 
judgment? 

]Mr.  FiFER.  I  could  not  tell  that  exactly ;  you  know  the  great  cities 
where  the  railroads  center. 

Senator  Xewlands.  Chicago  and  St.  Louis? 

Mr.  FiFER.  Yes;  and  Xew  York. 

Senator  Xewlands.  Xew  York? 

Mr.  FiFER.  And  Philadelphia  and  Baltimore  and  St.  Louis  and 
Kansas  City. 

Senator  Xewlands.  You  have  read  the  testimony  of  the  traffic 
managers  as  to  the  thorough  system  they  have  of  keeping  in  contact 
with  commercial  conditions,  obtaining  information,  and  all  that. 
Would  you  regard  it  as  a  good  suggestion  in  connection  with  the 
Interstate  Commerce  Commission  to  have  one  member  of  the  Com- 
mission at  each  one  of  these  rate-making  centers,  so  that  he  could  act 
either  alone  or  in  conjunction  with  other  members  of  the  Commission 
called  from  Washington? 

Mr.  FiFER.  There  are  advantages  about  that,  and  it  has  its  disad- 
vantages. For  myself,  I  have  thought  for  some  time  that  there 
ought  to  be  an  officer  at  Chicago,  and  as  far  back  as  Mr.  Morrison's 
time  on  the  Commission,  I  think  he  advocated  that  all  the  while,  so 
that  people  could  have  somebody  near  by  whom  they  could  go  to  and 
consult;  and  yet  frequently — not  every  day,  but  every  few  days — 
there  are  questions  on  which  the  entire  Commission  should  pass. 
Xow,  it  will  not  do  to  haA'e  two  commissions  acting  independently  of 
each  other,  because  these  rates  are  so  interwoven  and  interlaced  that 
there  must  be  uniform  action  throughout  the  country. 

Xow,  I  do  not  speak  egotistically  when  I  say  that  the  Commission 
has  a  wider  view  of  all  the  rates  in  every  section  and  quarter  of  this 
country  than  any  one  traffic  man  almost  could  have.  He  may  know 
more  about  his  own  particular  locality,  but  we  have  a  wider  vision, 
and  I  may  be  permitted  to  say  that  without  any  egotism  whatever. 

Senator  Xewlands.  You  think,  then,  that  a  man  who  has  not  been 
trained  in  rate  making  or  in  traffic  management  can  go  upon  this 
Commission  and  in  a  few  years  get  a  general  view  of  the  entire  sit- 
uation ? 

Mr.  FiFER.  Xot  in  a  few  years.  It  takes  a  number  of  years,  and  it 
takes  hard  study.  Now,  I  think  in  the  year  closing  the  first  of  last 
July,  which  is  what  we  call  our  year,  I  must  have  traveled  ten  to 
fifteen  thousand  miles,  and  what  is  true  of  myself  is  true  practically 
of  all  the  other  members  of  the  Commission. 

Senator  Kean.  And  you  saw  a  very  prosperous  country. 
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Mr.  FiFER.  Every  section  and  quarter  of  it. 

Senator  Xewlaxds.  Do  3'ou  think  it  would  be  advisable  to  have 
upon  this  Commission  in  any  way  men  who  have  been  trained  as  in 
the  traffic  departments  of  the  various  railroads,  who  have  acquired  a 
large  experience  in  rate  making? 

Mr.  FiFER.  Well,  I  think  it  would  be  well  to  have  some  man  of  that 
kind  on  the  Commission,  of  practical  experience;  but  after  all,  when 
you  come  to  a  throw-down,  when  it  comes  to  the  last  say.  it  must 
be  said  by  a  court  composed  of  lawyers:  and  after  all  these  freight 
men  thrash  out  the  whole  question  they  make  their  rates  and  they 
come  to  our  Commission.  It  is  all  digested.  You  have  their  side  of 
the  case  in  a  nutshell  and  you  have  the  complaint,  and  you  soon  catch 
the  force  of  what  they  say  about  it  and  get  onto  what  really  ought  to 
be  done. 

Of  course,  if  all  the  freight  men  in  the  United  States  were  to  get 
together  and  undertake  to  make  a  schedule  of  rates  to  do  exact  and 
equal  justice  between  all  parties,  they  could  not  do  it,  and  this  com- 
mittee can  never  frame  a  laAv  that  will  do  exact  and  equal  justice  in 
every  particular.  A  brave  old  English  judge,  after  a  lifetime  upon 
the  bench,  in  thinking  and  talking  over  these  perplexing  questions, 
exclaimed  in  the  bitterness  of  despair,  '"  How  imperfect  is  the  most 
l^erfect  system  of  human  justice !  "'  You  can  never  obtain  absolute 
justice,  especially  in  these  cases.  It  is  not  like  the  trial  of  a  promis- 
sory-note case  before  a  court.  In  that  case  either  the  man  executed 
the  note  or  he  did  not.  Either  he  owes  the  money  or  he  does  not.  and 
if  he  owes  it  3'ou  figure  up  the  interest  and  you  can  reach  an  abso- 
lutely correct  solution,  but  this  is  only  an  approximation. 

Senator  Xewlaxds.  Still  it  is  a  duty  that  requires  men  of  good 
judgment,  and  the  question  I  have  asked  you  is  as  to  whether  the 
efficiency  of  the  Commission  would,  in  your  judgment,  be  increased 
by  adding  to  your  number  one  or  more  men  who  had  been  trained 
in  rate  making. 

Mr.  FiFER.  Well,  as  I  said  a  moment  ago.  I  think  one  such  man 
on  the  Commission  would  aid  very  materially. 

Senator  Xewlaxds.  You  think  he  would  aid  and  not  detract  from 
the  work  of  the  Commission? 

i\Ir.  FiFER.  Oh.  I  think  he  would  be  a  help,  yes;  because  you  could 
lean  on  him,  and  he  being  a  freight  man  might  give  you  points. 

Senator  Newlands.  Now,  as  to  elasticity.  Assuming  that  we  pass 
a  law  giving  you  the  power  upon  complaint  to  determine  what  is  a 
reasonable  rate.  Apparently  that  Avould  be  the  fixed  rate  for  the 
future,  would  it  not? 

Mr.  FiFER.  It  might  or  it  might  not.   . 

Senator  Newlands.  Now.  do  you  recognize  the  fact  that  it  is  at  all 
important  to  keep  these  tarilfs  in  a  flexible  or  elastic  condition,  so 
that  rates  can  be  changed  quiclcly  in  response  to  changed  conditions? 

Mr.  FiFER.  Do  I  believe  in  that  ? 

Senator  Xeweaxds.  Yes. 

Mr.  Fifer.  Most  certainly. 

Senator  Newlaxds.  Very  well.  Xow,  a  rate  fixed  by  the  Connnis- 
sion  as  a  reasonable  rate  would  a]i])arently  b(>  a  ]")ermanent  rate, 
would  it  not? 

]\rr.  Ftfer.  I  am  very  glad  you  called  my  attention  to  that.  AVe 
have  talked  that  question  over  between  ourselves  on  the  Commission, 
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and  I  think  it  is  the  opinion  of  the  Commission,  possibly  without 
any  exception,  that  there  ought  to  be  a  time  when  this  thing  shall  be 
wiped  oti'  the  slate,  so  to  sjieak,  after  one  or  two  years'  time,  if  condi- 
tions change,  so  that  then  the  road  shall  be  free  to  make  its  own  rate. 

Senator  Newlaxds.  Now,  Judge  Clements  was  of  the  opinion  that 
you  could  permit  the  carrier  to  change  the  rate  immediately,  even 
after  it  had  been  affirmed  by  the  court,  if  in  the  judgment  of  the 
carrier  conditions  varied. 

Mr.  FirER.  There  is  no  doubt  about  that.  I  think  that  is  true. 
They  could  apjoly  to  the  Commission  at  an}'  time. 

Senator  Xewlands.  Ko:  I  understand  his  idea  was  that  the  rail- 
road, upon  its  own  initiative,  should  be  permitted  to  change  the  rate, 
even  after  it  had  been  fixed  bj'  the  Commission  and  approved  by  the 
court,  leaving  to  its  judgment  the  question  as  to  whether  conditions 
had  so  changed  as  to  warrant  it,  and,  of  course,  leaving  that  action 
open  to  the  revision  of  the  Commission  upon  complaint.  "What  do 
you  think  about  that? 

Mr.  FiFER.  Do  you  mean  to  pass  such  a  law  ? 

Senator  Xewlands.  Would  you  deem  it  wise  to  go  as  far  as  that? 

Mr.  FiEER.  I  think  if  you  pass  a  law  giving  the  Commission  the 
right  to  condemn  a  rate  when  it  is  challenged,  and  the  right  to  say 
what  a  reasonable  rate  is,  and  put  it  into  operation,  and  then  fix  a 
time  when  it  shall  go  out  unless  it  is  reviewed  and  reversed  by  some 
court — I  would  not  cut  that  oif — I  think  that  would  be  sufficient  elas- 
ticity. 

Senator  Newlands.  You  would  not  go  as  far  as  Judge  Clements 
goes  in  that  particular  ? 

Mr.  FiFER.  I  do  not  understand  that  Judge  Clements 

Senator  Xewlands.  I  do  not  think  I  misstate  you,  do  I,  Judge 
Clements  ? 

Mr.  Clements.  You  do  not  misstate  it.  My  idea  was  that  when- 
ever a  rate  is  condemned  and  another  one  goes  into  effect  and  there 
are  any  substantial  changes  that  would  justify  a  changed  rate,  it 
might  well  be  left  with  the  railroads.  They  will  not  trifle  with  it, 
because  you  would  still  be  in  court,  and  if  there  was  no  justification 
of  it  there  would  be  another  opportunity 

Mr.  FiFER.  If  it  was  still  pending  in  court,  it  might  be  held  open 
for  that  matter. 

Senator  Xewlands.  But  assuming  that  it  was  not  pending  in  court. 

Mr.  FiTEit.  I  understand  there  never  has  been  a  time  when  a  case 
was  pending,  or  decided  by  the  Commission,  that  they  could  not  ap- 
ply to  the  Commission  in  the  same  case  for  a  modification  of  its  order. 

Senator  Xewlands.  Yes:  but  that  is  quite  a  different  case.  In 
such  a  case  you  have  to  consume  a  certain  amount  of  time  in  applying 
for  a  modification  of  the  order,  and  the  complaint  is  that  all  the  con- 
ditions might  change  before  they  would  have  an  opportunity  to  ripen 
any  such  proceeding  into  a  decision. 

JMr.  FiFER.  If  conditions  had  ver}'  radically  changed,  and  the  roads 
felt  that  they  could  not  apply  to  the  Commission,  let  them  change  it, 
subject  to  another  condemnation.     That  could  be  done. 

Senator  Dolliver.   AVithout  fixing  any  time? 

]VIr.  FiFER.   "Without  fixing  any  time. 

Mr.  Cle^lents.  Without  having  a  de  novo  complaint,  but  in  the 
same  proceeding. 
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Mr.  FiFER.  In  the  same  proceeding:.  That  coiikl  be  done,  and  I 
think  it  is  tlie  view  of  the  Commission  that  a  rate  when  it  is  once 
fixed  by  the  Commission  shouki  not  continue  forever,  but  that  there 
bhould  be  some  time  when  the  raih'oads  ought  to  be  free 

Senator  Newlands.  Free  to  exercise  their  judgment  according  to 
conditions. 

Mr.  FiFER.  To  exercise  their  judgment  in  changing  that  rate. 

Senator  Ci  llom.  We  are  obliged  to  you,  Governor,  for  giving  us 
your  vie>vs,  and  we  will  let  you  go  now,  and  will  hear  another  col- 
league, Mr.  Cockrell. 


STATEMENT   OF    INTERSTATE    COMMERCE  COMMISSIONER 
FRANCIS  M.  COCKRELL. 

^Ir.  Cockrell.  Senators  of  the  committee.  I  can  only  say  to  you 
what  I  would  say  if  I  were  still  a  member  of  the  Senate  and  called 
upon  to  vote  on  this  question. 

Senator  Cullom.  That  is  a  pretty  good  standpoint. 

Senator  Dolliver.  That  covers  our  case  exactly. 

Mr.  Cockrell.  I  would  delegate  to  the  Interstate  Commerce  Com- 
mission the  power,  not  to  initiate  or  originate  ratings  for  the  rail- 
roads, because  I  do  not  think  that  c(uestion  is  at  issue  at  all.  I  do 
not  think  anyone  will  claim  that  either  Congress  or  any  commission 
should  undertake  to  take  up  the  entire  traffic  on  our  railroad  systems 
and  fix  rates  in  advance  as  to  what  should  be  charged.  I  would 
delegate  to  the  Commission  the  power  to  regulate  the  rates  fixed  and 
declared  by  the  railroad  companies  under  the  provisions  of  the  exist- 
ing law,  and  to  decide  whether  the  rates  prescribed  by  the  railroads 
were  reasonable  and  just  or  unreasonable  and  unjust,  and  to  decide 
after  complaint  and  investigation  what  was  a  reasonable  and  just 
rate  in  that  case. 

Then  after  that  rate  was  fixed  and  found  by  the  Commission,  it 
should  continue  to  be  the  legal  rate  until  it  was  otherwise  settled, 
and  I  would  authorize  the  railroad,  after  the  lapse  of  a  reasonable 
time  from  the  decision  and  order  of  the  Commission,  to  go  into  the 
existing  courts  of  the  United  States,  if  they  desired  to  contest  the 
ratings  found  by  the  Commission.  The  burden  of  proof  would  then 
be  on  them  to  show  that  the  rate  fixed  by  the  Commission  was  not  a 
reasonable  and  just  rate,  and  in  that  case  the  court  would  have  full 
jurisdiction  to  determine  whether  the  rate  first  established  by  the 
railroads  and  declared  to  be  unreasonable  by  the  Commission  was  an 
unreasonable  or  unjust  rate.  The  court  would  likewise  have  the 
authority  to  say  whether  the  rates  fixed  by  the  Commission  was  a 
reasonable  and  just  rate,  and  the  court  might  decide,  and  in  my 
judgment,  the  court  would  be  compelled  to  decide  the  question.  I 
think  that  if  they  technically  may  not  have  the  jurisdiction,  they 
would  assume  the  juri-^diction  and  settle  the  questions  that  Congress 
had  delegated  to  them  to  settle,  namely,  the  question  whether  the 
rate  was  reasonable  or  unreasonable,  just  or  unjust,  discriminatory  or 
otherwise.  I  think  the  courts  Avould  decide  that.  We  have  no  com- 
mon law  in  this  country  in  regard  to  railroads,  but  our  courts  have 
taken    tlie    responsibility   of   establishing   precedents    from    year   to 
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year,  and  we  are  getting  to  have  a  pretty  considerable  system  of  rail- 
road law  here,  growing  out  of  the  decisions  of  the  courts,  and  for  that 
reason  I  would  leave  this  question  to  the  existing  courts. 

Senator  Dolliver.  There  might  l^e  a  jDoint  between  the  rate  fixed 
by  the  railroads  and  the  rate  substituted  by  the  Commission  where 
justice  and  reasonableness  would  lie. 

Mr.  CocKRELL.  That  is  true,  and  when  the  court  found-. 

Senator  Dolliver.  Could  Ave  clotlie  the  court  with  the  jurisdiction 
to  find  that  point? 

Mr.  Cockrell.  AVlien  the  court  found  that  the  rate  first  fixed  by 
the  railroad  company'  was  unreasonable  and  unjust,  then  if  it  should 
find  that  the  rate  fixed  by  the  Commission  was  also  unreasonable  and 
unjust,  it  would  devolve  upon  the  railroad  company  to  fix  another 
rate,  and  necessarily  that  rate  would  have  to  be  intermediate  between 
the  rates  first  fixed  by  the  railroad  and  then  the  rate  fixed  by  the 
Commission,  both  of  which  were  declared  to  be  unreasonable  and 
unjust.  Then  if  that  rate  afterwards  fixed  was  still  complained  of,  I 
think  the  Commission  would  have  authority  to  reexamine  the  case 
and  again  fix  upon  some  rate  that  would  be  deemed  reasonable  and 
just. 

Senator  Dolliver.  The  courts  have  seemed  to  hold  that  in  adjudg- 
ing rates  fixed  by  the  Commission  to  be  unlawful,  a  court  would  be 
controlled,  not  by  the  question  of  its  reasonableness,  but  by  a  very 
]nuch  narrower  question,  to  wit,  whether  it  confiscated  the  property 
of  the  railroad. 

]Mr.  Cockrell.  I  do  not  think  so.  I  do  not  think  our  court  would 
be  tender-footed  about  that.  I  think  they  would  decide  the  ques- 
tion exactly  as  CongTess  presented  it  to  them,  and  that  is  whether  it 
was  a  reasonable  or  an  unreasonable  rate. 

Senator  Neavlands.  And  they  Avould  probably  hold  that  anything 
less  than  a  reasonable  rate  was  a  confiscatory  rate? 

Mr.  Cockrell.  I  think  not.  I  do  not  think  they  would  come  that 
close  to  it.  Xow,  of  course,  the  reasonableness,  or  you  may  sa}'  the 
justice,  in  a  question  of  rating  is  a  very  nice  question.  Here  is  a 
rating,  Ave  Avill  say,  for  example,  of  5  cents  per  100  pounds.  The 
complainants  say  that  is  too  much.  The  Commission  finds  that 
that  is  an  excessiA^e  rate  and  they  say  that  4  cents  is  a  reasonable 
rate.  There  is  a  margin  of  1  cent  betAveen  them.  ISToav,  it  Avould 
be  a  question  as  to  Avhether  the  5  cents  was  a  reasonable  rate.  If 
they  found  that,  then  the  court  Avould  also  have  to  find  whether  the 
4  cents  was  a  reasonable  rate.  Noav,  the  court  might  think  that  even 
3^  cents  Avould  be  a  reasonable  rate,  and  as  a  matter  of  course  if  they 
thought  that  Avay,  then  they  would  hold  4  cents  to  be  an  unreasonable 
rate  and  avouIcI  so  declare.  Noav,  when  that  was  declared,  you  Avould 
haA^e  the  fact  that  they  were  both  found  to  be  too  high.  You  A^'ould 
haA'e  a  maximum  to  go  by.  The  Commission  would  haA^e  a  ques- 
tion for  determination  later,  but  I  do  not  see  why  the  court  might 
not  determine  the  question  as  to  whether  the  rate  fixed  either  by  the 
Commission  or  by  the  railroad  Avds  a  reasonable  and  just  one.  They 
might  have  to  draAv  nice  distinctions.  Anybody,  any  railroad  man, 
would  haA'e  to  draw  them,  cA'en  to  mills  or  tenths  of  a  mill.  In  all 
these  things  that  has  to  be  done. 

Senator  Dolliver.  But  you  would  giA-e  to  both  parties  the  right  of 
appeal  ? 
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Mr.  CocKRELL.  I  would  give  to  both  parties  the  right  of  appeal. 

Senator  Dolliver.  Suppose  the  railroad  fixed  a  rate,  say,  at  5 
cents,  and  the  Commission  at  4,  and  both  jiarties  appealed,  the  com- 
plainants in  the  original  case  claiming  that  two  and  a  half  cents  was 
about  the  proper  figure. 

3.1r.  CocKRELL.  TTelL  then,  it  would  be  for  the  court  to  settle.  I 
think  the  court  would  settle  it.  The  courts  settle  all  other  con- 
troversies before  them. 

Senator  Cullom.  And  all  that  you  propose  to  say  is  that,  in  your 
judgment,  the  Commission  ought  to  have  the  right  to  determine  what 
would  be  a  reasonable  rate  after  finding  that  another  rate  is  un- 
reasonable ? 

jNIr.  CocKRELL.  Yes:    I  think  so. 

Senator  Cullom.  And  make  an  order  accordingly,  and  if  the  rail- 
roads did  not  like  it  they  would  have  the  right  to  appeal  to  the 
courts, 

Mr.  CocKRELL.  They  have  the  right  to  ajjpeal  to  the  courts,  inde- 
pendently of  this  law.  If  it  was  confiscatory  proceeding  that  the 
Commission  had  instituted  against  them,  they  would  not  have  to 
refer  to  this  law.  They  could  go  in  and  restrain  us;  but  under  this 
law  they  can  test  it  as  to  whether  it  is  reasona1)le  or  not.  No  con- 
fiscatory measures  Avill  ever  be  j^roposed  under  the  law  when  you 
can  take  it  right  into  court.  They  would  have  the  right  to  go  right 
into  court  and  the  railroads  would  have  the  two  remedies.  They 
would  have  the  remedy  provided  here  by  going  into  court,  and  they 
Avould  have  their  natural  remedy  of  proceeding  to  restrain  anything 
that  was  confiscatory  of  their  property  without  due  compensation. 

Senator  Foster  of  Louisiana.  Would  you  have  the  finding  of  the 
Commission  go  into  immediate  effect? 

Mr.  CocKRELL.  The  finding  of  the  Commission  sliould  go  into  im- 
mediate effect :  I  am  glad  you  referred  to  that  point,  because  I  did 
not  cover  it  before.  I  would  have  the  finding  of  tlie  Commission  go 
into  immediate  effect,  but  remain  subject  to  appeal  and  decision  of 
the  courts:  and  if  there  Avas  no  appeal,  or  if  the  decision  of  the  court 
was  that  the  rating  was  a  reasona1)le  and  just  one,  that  rate  should 
be  observed  and  oi3eyed,  you  might  say  for  some  reasonable  time — 
you  might  fix  some  time.  It  ought  to  remain  the  rate  and  the  legal 
rate  imtil,the  conditions  and  circumstances  existing  at  the  time 
the  rate  was  fixed  l)y  the  Commission  had  substantially  changed,  so 
as  to  justify  a  change  in  the  rating. 

Xow,  I  do  not  know  how  long  that  might  be.  It  certainly  would 
not  be  a  permanent  decision  that  could  not  l)e  reviewed  in  any  way, 
and  I  am  inclined  to  think  that  the  railroads  would  have  the  right 
under  general  princi])les  of  right  and  justice,  if  the  conditions  had 
wholly  changed  and  the  circumstances  clearly  justified  an  increase — 
they  ought  to  have  the  right  to  make  a  change,  and  then  that  changed 
rate  would  be  subject  to  be  passed  upon  by  the  Commission. 

Senator  Foster,  of  Louisiana.  The  railroads  say  that  as  a  rule  the 
party  losing  a  litigation  in  a  trial  has  the  right  to  suspend  the  execu- 
tion of  the  judgment  even  of  a  court  by  giving  a  proper  bond,  and 
that  the  putting  of  your  finding  into  innnediate  execution,  where  an 
appeal  is  allowab]e.  works  an  injustice  to  them  by  not  giving  them 
the  opportunity  of  having  the  findings  of  the  Commission  suspended 
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by  Sin  approjoriate  and  proper  bond.  "What  have  vou  to  say  about 
that  ? 

Mr.  CocKRELL.  Do  I  understand  that  in  the  event  that  the  Com- 
mission was  delegated  with  the  authority  to  fix  the  rate  they  woukl 
want  the  right  to  apply 

Senator  Foster,  of  Louisiana.  To  suspend  the  execution  of  that 
order. 

]Mr.  CocKRELL.  To  api^ly  to  the  courts? 

Senator  Foster  of  Louisiana.  During  the  pendency  of  the  appeal. 

jNIr.  Caockrell.  To  sus]3end  that  operation  ? 

Senator  Foster  of  Louisiana.  To  suspend  that  order. 

Mr.  Cockrele.  I  do  not  think  there  would  be  an}-  necessity  of  men- 
tioning a  thing  of  that  kind  in  the  lavr. 

Senator  Xewi-ands.  You  think  the  courts  would  have  jurisdiction 
to  do  it  anvAvay? 

Mr.  CocKREEE.  I  think  the  courts  clearly  have  jurisdiction,  and  if 
the  rate  fixed  by  the  Commission  was  such  a  rate  as  would  result  in 
great  and  speedy  harm  to  them,  they  could  get  out  an  injunction. 
You  must  remember  that  they  have  twenty  or  thirty  days  before  the 
rate  goes  into  effect  after  it  has  been  ordered  by  the  Commission. 
Now,  they  have  that  time  within  which  to  get  out  an  injunction,  n'nl 
if  it  was  a  case  where  they  would  have  no  remecl3\  and  they  had  col- 
lected the  small  rate  and  could  not  collect  the  other,  and  they  should 
show  clearly  that  what  the  Commission  had  done  was  an  irreparable 
wrong,  the  court  v\^ould  suspend  it  until  the  court  could  hear  the 
question. 

I  do  not  think  there  is  any  question  but  what  the  court  would  do 
that.  It  ought  to  do  it.  I  do  not  think  it  would  be  necessary  to  make 
a  restriction  of  that  kind  in  the  law.  Now,  in  addition,  I  would  make 
the  railroads  responsible  for  everything  transported  on  their  lines, 
the  private  cars  and  private  car  lines  and  everything,  and  would  make 
them  report  to  the  Commission  just  as  they  do  now,  the  rates  for 
everything.  They  report  some  things  now.  I  would  make  tliem 
re]3ort  everything,  the  rates  for  icing  and  everything  of  that  kind. 
I  think  the  railroads  ought  to  be  responsible  for  it.  There  was  a  time 
when  the  fruit  interests  and  various  things  of  the  kind  had  not 
developed,  when  it  was  a  new  matter,  and  it  would  have  been  a  great 
expense  to  the  railroads  to  furnish  all  the  cars  at  once,  but  that  time 
has  passed.  The  industry  has  been  developed.  Take  the  immense 
freightage,  for  instance,  that  comes  from  California  and  from  ]Mich- 
igan  and  from  the  South,  and  all  around,  in  the  fruit  season. 

These  private  car  lines  can  be  absorbed  by  the  railroads,  and  noAv 
with  the  knowledge  they  have  the  railroads  can  furnish  the  cars  for 
this  service  and  one  line  can  exchange  Avith  another,  just  as  they 
exchange  cars  now,  under  similar  regulations  that  they  can  establish. 
Probably  they  have  cars  enough,  if  i^roperly  distributed,  to  carry  the 
various  products  of  that  kind.  They  will  have  to  increase  the  num- 
ber of  them,  and  the  railroads  ought  to  do  it,  just  as  the  Michigan 
Central  has  already  clone.  The  Michigan  Central  has  refused  to  re- 
new its  contracts  with  the  Armour  Car  Lines,  and  the  Pere  Mar- 
quette road  Avill  refuse  to  renew  its  contract,  which  expires  in  Sep- 
tember next.  I  understand  there  are  several  railroads  in  the  country 
that  own  their  oAvn  cars  of  this  sort — that  is,  thej"  have  a  corporation 
composed  of  their  own  company,  and  the  railroad  company  owns  all 
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the  stock  ill  this  corporation,  and  as  a  matter  of  course  I  suppose 
the}'  ought  not  to  dispute  that  the}'  are  liable,  but  it  is  a  serious  ques- 
tion now  as  to  whether  some  of  these  comi^anies  are  liable  or  not.  It 
IS  claimed  that  there  have  been  very  great  outrages  perpetrated,  that 
extortionate  charges  have  been  made  for  icing  and  the  transportation 
of  things  of  that  kind. 

Senator  Clapp.  Then  your  suggestion  that  the  carriers  be  held  re- 
sponsible for  the  icing  charges  is  a  matter,  as  I  understand  you.  that 
involves  the  abolishing  of  the  private  car  lines? 

Mr.  CocKRELL.    Well,  I  do  not  know,  Senator.     That  is  a  question. 

Senator  Clapp.   I  Avas  getting  your  view  of  it. 

^Ir.  CocKRELL.  I  say  I  do  not  know  whether  I  would  undertake,  in 
the  laAv,  to  declare  that  they  should  be  abolished  and  not  permitted  to 
continue,  because  there  is  a  great  deal  of  property  invested  in  some  of 
these  car  lines  and  there  ought  to  be  no  injustice  done  them.  They 
are  getting  a  very  reasonable  compensation  for  the  value  of  their  cars 
in  the  rates  paid  b}'  the  railroads  for  their  use :  but  I  think  it  is  a 
vicious  system  that  has  groAvn  up  because  of  the  necessities  of  the 
business  in  the  past,  and  that  now  it  is  time  to  end  it  and  make  the 
railroads  responsible  for  it,  or  that  they  must  arrange  with  these 
private  car  companies  in  such  a  Ava}'  as  to  make  them  responsible  for 
the  icing  and  for  all  the  charges  connected  with  the  service — that  is, 
to  make  the  railroads  so  responsible,  and  let  them  settle  with  the 
private  car  companies.  I  do  not  think  they  Avill  have  a  great  deal  of 
trouble  in  settling  that.  '\A'lieneA'er  it  is  so  that  the}'  are  under  con- 
trol I  think  they  Avill  be  able  to  settle  it  Avithout  any  very  great  Avrong 
being  done. 

Senator  Clapp.  Would  not  that  leaA^e  a  A'ery  Avide  opportunity  for 
a  form  of  discrimination  that  would  be  A-ery  difficult  to  get  at  and 
detect,  if  men  or  companies  could  OAvn  these  private  car  lines  and 
they  themselA'CS  be  engafred  in  the  business  of  producing  and  distribut- 
ing those  products  Avhich  the  carrier  Avas  theretofore  carrying? 

Mr.  CocKRELL.  You  are  right  about  that;  there  is  no  doubt  about 
it.  They  have  held  up  many  a  railroad  in  this  country  and  made 
them  make  contracts  with  them.  They  have  the  jioAver  to  do  it,  and 
in  some  instances  I  haA'e  been  told  they  haA^e  said :  "  Here,  we  have 
got  to  have  certain  rights  or  our  products  don't  go  in  them  over  your 
line."  I  Avould  not  alloAv  any  private  car  OAvner  to  have  any  right 
of  control  of  the  cars  Avhich  Avere  used  by  the  railroads.  The  rail- 
roads must  haAe  absolute  control  and  must  make  no  discrimination 
in  favor  of  the  OAvners  of  the  cars. 

Senator  Xeavlands.  The  only  right  of  the  oAvner  of  the  car  would 
be  to  have  compensation  for  the  use  of  his  car? 

Mr.  CocKRELL.  For  the  use  of  his  car,  and  he  can  be  placed  on  an 
absolute  footing.  If  he  is  not,  the  same  trouble  you  speak  of  Avill 
continue.  If  they  are  alloAved  to  put  their  products  in  in  preference 
to  everybody  else,  why,  it  Avill  give  them,  as  a  matter  of  course,  a 
preference  and  be  a  discrimination. 

Senator  Clapp.  Does  not  the  mere  relationship  there 

Mr.  CocKRELL.  That  is  true.  I  make  this  recommendation,  that  if 
there  Avere  no  cars  existing  and  there  Avere  no  j^roperty  interests 
inA'oh-ed,  I  Avould  say  what  you  do  in  that  matter:  but  there  is  to 
be  a  transition,  and  sometimes  it  is  not  best  for  them  to  be  sudden  and 
instantaneous.     Noav,  if  you  make  the  railroads  responsible  for  the 
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cars  and  everything  connected  with  them,  and  only  give  them 
authority  to  lease  the  cars  if  they  want  to — but  they  must  have 
control  and  must  not  give  preference  to  anyone  regardless  of  whether 
he  is  an  owner  or  not,  in  the  products  they  carry — I  think  that  will 
remedy'  it,  and  the  railroads  will  absorb  them  in  a  very  short  time. 

Senator  Newlands.  Can  not  that  transaction  of  the  lease  of  the 
cars  themselves  be  made  the  record  for  some  discrimination  or  rebate 
of  the  owner  of  the  car  who  would  be  engaged  in  selling  products? 

Mr.  CocKRELL.  I  do  not  see  how  it  could  without  being  a  violation 
of  the  law. 

Senator  Xewlands.  It  might  be  difficult  to  get  at,  that  is  all. 

Mr.  Cockrell.  There  are  a  great  many  things  that  have  to  be 
transported  in  special  cars,  particularly  fruit,  and  it  is  a  very  large 
business,  also  vegetables  and  perishable  products,  and  it  is  a  great 
benefit  to  the  company,  and  it  enables  people  of  every  portion  of  the 
country  to  have  the  products  of  every  other  portion  at  a  reasonable 
price. 

Senator  Cullom.  And  we  all  get  the  best  there  is. 

]\Ir.  Cockrell.  Yes;  and  some  of  the  charges  have  been  pretty 
high. 

Senator  Kean.  Some  of  the  charges  at  some  of  the  dining  stations 
of  the  railroads  are  pretty  high  too.  Senator,  for  the  passengers. 
To  get  your  dinner  at  some  of  the  dining  stations  costs  a  good  deal. 

Mr.  Cockrell.  I  do  not  think  there  is  any  comparison  between 
that  and  the  subject  about  which  we  are  talking.  Between  the  dining 
room  at  the  side  of  a  track  where  a  train  stops  and  the  icing  of  a 
through  prodtict  from  one  point  to  another,  where  it  has  to  be  iced 
here,  and  there,  and  there,  I  do  not  think  there  is  any  comparison. 

Senator  Kean.  But  that  is  the  food. 

Mr.  Cockrell.  That  is  a  part  and  parcel  of  the  transportation. 
That  car  has  to  be  given  it  in  order  to  transport  it. 

Senator  Keax.  But  that  is  a  part  of  your  transportation,  too. 
You  would  feel  uncomfortable  if  you  could  not  get  something  to  eat. 

Mr.  Cockrell.  Well,  of  course  I  do  not  think  there  is  any  com- 
parison between  an  eating  station  where  people  are  free  to  come  and 
go,  or  not,  just  as  they  choose,  and  something  which  has  to  be  done 
to  the  product  while  it  is  still  on  the  cars  and  in  course  of  transpor- 
tation. I  think  that  is  a  very  clear  distinction  to  make,  and  I  think 
the  courts  would  do  it  if  it  was  ever  to  come  before  them. 

Senator  Kean.  Then  you  distinguish  between  the  inanimate  and 
animate  ? 

Mr.  Cockrell.  I  do  not  know.  There  is  some  difference  between 
them  anyway,  whether  I  think  it  or  not.  As  I  said,  I  have  come  to 
this  conclusion  because  I  believe  it  would  be  for  the  best  interests  of 
all  the  people — those  who  produce  these  commodities  that  are  to  be 
transported  and  to  the  people  wlio  consume  these  prodticts  and 
make  a  market  for  them  and  of  the  railroads  and  of  our  whole  coun- 
try and  the  business  interests  of  the  country. 

Xow,  I  came  to  this  conclusion  after  looking  at  the  Commission 
in  the  first  place.  How  was  it  appointed?  Selected  by  the  Presi- 
dent from  the  people  of  the  whole  United  States,  confirmed  by  the 
Senate,  and  has  no  power  except  the  power  ^vhich  has  been  delegated 
to  the  Commission  by  the  Congress.  Now,  I  think  that  when  the 
President  of  the  United  States  has  made  a  selection  and  the  Senate 
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has  confirmed  those  men  that  we  may  reasonabh'  infer  that  they  are 
honest:  that  they  are  intelligent;  that  they  are  patriotic;  and  that 
they  have  at  lieart  the  best  interests  of  all  the  people  of  the  United 
States;  and  that  in  the  administration  of  their  offices  they  would 
hear  all  cases  and  decide  them  fairly  and  impartially,  and  aim  not 
to  do  anything  that  would  be  unreasonable  or  unjust  or  that  would 
be  a  wrong  to  any  portion  of  our  country. 

Now,  does  not  the  past  nistif}^  this  judgment  of  a  commission? 
You  have  had  the  Commission  since  1887.  A  complaint  is  made  that 
a  rate  is  unreasonable  or  discriminator}^  or  in  viftlation  of  law,  and 
that  is  reduced  to  a  formality  if  it  is  not  in  proper  shape,  so  that  the 
railroads  can  know  exactly  what  is  charged  against  them. 

Now,  the  railroads  are  notified  of  that  charge  which  has  been  made 
against  them,  and  they  are  allowed  a  reasonable  time  within  which 
to  answer  it,  and  they  answer  it  under  oath,  and  thej^  make  their  de- 
fense as  best  they  can.  Now,  then,  the  Commission,  after  that  is 
done,  appoint  a  time  and  place  for  a  hearing,  and  before  that  Com- 
mission come  all  these  freight  agents  and  all  the  traffic  managers, 
and  they  get  all  the  facts  that  they  can,  and  the  Commission  takes 
page  after  page  of  evidence.  These  men  are  cross-questioned  by  the 
lawyers  representing  the  railroads,  and  you  must  confess  that  they 
are  gentlemen  of  great  abilities  and  attainments.  They  are  cross- 
questioned  by  them  in  order  to  present  the  case  in  the  best  possible 
form,  and  the  complainants  are  heard  from  the  record  as  to  the 
charges. 

Now,  here  is  a  case  where  the  Commission  has  to  decide  whether 
that  is  a  reasonable  rate  or  not.  It  takes  into  consideration  every- 
thing that  any  freight  trafficker  has  named.  It  takes  into  considera- 
tion the  rates  that  have  existed  for  years  and  years  past  on  that  line, 
and  the  rates  that  have  existed  on  similar  lines,  and  the  character  of 
the  products,  the  place  where  the  products  originate,  the  place  to 
which  they  are  destined,  and  everything  which  could  have  any  weight 
or  consideration  by  a  freight  trafficker  is  brought  before  the  Commis- 
sion, and  the  Commission  is  fully  informed  in  the  matter.  Then 
they  make  their  decision.     This  has  been  going  on  ever  since  1887. 

Now.  what  have  been  the  results?  Is  not  the  railroad  business 
m  this  country  in  better  condition  to-day  than  it  ever  was  before, 
in  every  sense  of  the  word,  and  in  the  contentment  and  satisfaction 
of  the  people?  It  is  said  that  this  Commission  has  failed;  that  it  has 
been  overrided  and  reversed  in  the  courts.  Now,  let  us  examine  that 
phase,  and  I  will  detain  you  but  just  a  few  seconds  on  that  point. 
I  think  that  we  should  understand  it  exactly.  I  believe  all  the  mem- 
bers of  that  Commission  have  been  lawyers  except  one.  And  one,  I 
think.  Avas  selected  because  he  was  a  railroad  man.  Now,  I  must  say 
to  you  frankly  that  if  I  were  President  of  the  United  States  and  mak- 
ing the  selection  I  would  not  want  any  traffic  manager  or  any  rail- 
road man  on  that  Commission.  I  would  not  want  any  man  whose 
judgment  might  be  biased  any  way  by  his  previous  training  and 
service.  You  do  not  pick  judges  out,  who  have  to  pass  upon  these 
railroads,  because  the}'  have  been  freight  traffic  managers  or  anything 
of  the  kind,  and  the}'  are  the  ones  who  have  to  finally  pass  upon  this 
wliole  matter.    They  are  not  selected  because  of  that. 

Now.  let  us  examine  some  of  the  cases  that  have  gone  to  the  courts. 
I  will  take  the  case  of  the  Interstate  Commerce  Commission  /•.  The 
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Detroit  and  Grand  Haven  Railroad  (167  U.  S.).  In  that  case  the 
United  States  circuit  court  for  the  western  district  of  Michigan  sus- 
tained the  decision  of  the  Commission,  and  the  United  States  circuit 
court  of  appeals  and  the  United  States  Supreme  Court  reversed  the 
decision  of  the  circuit  court.  That  shows  that  the  judicial  mind  had 
not  been  unanimous  in  overruling  the  decisions  of  the  Commission, 
because  here  Avas  a  circuit  judge  that  sustained  the  decision  and  then 
the  court  of  appeals  and  the  Supreme  Court  reversed  that  judge  and 
reversed  the  Commission. 

Xow.  we  will  take  the  case  of  the  Florida  Fruit  P^xchange  r.  The 
Savannah.  Florida  and  Western  Railroad  (167  U.  S.).  The  decisions 
of  the  Interstate  Connnerce  Commission  were  sustained  bj^  the  United 
States  circuit  court  for  the  southern  district  of  Florida  and  also  by 
the  circuit  court  of  appeals,  and  the  United  States  Supreme  Court  re- 
versed both  of  them.  I  think  the  Commission  is  in  pretty  good  com- 
pany there.  It  decided  the  case,  the  United  States  circuit  court  and 
the  circuit  court  of  appeals  sustained  the  decision,  and  the  Supreme 
Court  reversed  the  whole  thing. 

Well,  now,  we  will  take  another  case,  that  of  the  Interstate  Com- 
merce Commission  /•.  The  Texas  and  Pacific  Railway  Company  (162 
U.  S.).  The  decision  of  the  Commission,  in  the  circuit  court  for  the 
southern  district  of  New  York — and  there  are  supposed  to  be  great 
lawj^ers  and  jurists  there — was  sustained,  and  on  appeal  to  the  court 
of  appeals  that  decision  was  affirmed ;  and  the  Supreme  Court  of  the 
United  States  reversed  both  of  them. 

Now,  then,  in  the  case  of  Behlman  v.  The  Louisville  and  Nashville 
Railroad  (169  U.  S.)  the  decision  of  the  Interstate  Commerce  Com- 
mission in  the  circuit  court  in  the  South  Carolina  district  was 
reversed.  The  Commission  was  overruled  b}"  the  circuit  court  of  the 
district  of  South  Carolina,  and  on  appeal  to  the  circuit  court  of 
appeals  the  Interstate  Commerce  Commission's  decision  was  sus- 
tained, and  then  on  appeal  to  the  Supreme  Court  the  court  of  appeals 
was  reversed. 

Senator  Cullom.  'N'^Hiat  became  of  the  Commission?  Were  they 
reversed,  too? 

]\Ir.  CocKRELi..  They  were  reversed,  too.  But  you  will  notice  the 
conflict  of  the  judicial  mind  on  these  intricate  questions. 

Now,  I  come  to  the  Colorado  Fuel  and  Iron  Company  v.  The 
Southern  Pacific.  In  that  case  the  order  of  the  Interstate  Commerce 
Commission  was  sustained  by  the  United  States  circuit  court  for  the 
district  of  Colorado,  and  the  United  States  circuit  court  of  appeals, 
April  6,  1900,  reversed  the  decision  of  the  circuit  court.  The  case 
did  not  go  any  further. 

Now,  in  the  East  Tennessee  and  Georgia  Railroad  Company  v. 
The  Interstate  Commerce  Commission  (181  U.  S.)  the  circuit  court 
for  the  eastern  district  of  Tennessee  affirmed — and  I  want  to  call 
the  special  attention  of  the  committee  to  this  case — affirmed  the  de- 
cision of  the  Interstate  Commerce  Commission.  And  on  appeal  to 
the  United  States  circuit  court  of  appeals  that  decision  was  affirmed, 
and  on  that  circuit  court  of  appeals  was  Judge  Taft,  the  present 
Secretary  of  War,  and  Judge  Lurton,  and  Mr.  Justice  Harlan,  of 
the  Supreme  Court.  Now,  then,  that  case  was  taken  to  the  Supreme 
Court  and  by  the  Supreme  Court  was  reversed. 

Now,  it  seems  to  me,  if  you  analyze  these,  the  decisions  of  the  Inter- 
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state  Commerce  Commission  have  been  about  as  well  sustained  as 
the  decisions  of  the  district  and  circuit  courts,  and  even  the  court  of 
appeals. 

Senator  Cullom.  As  many  judges  deciding  for  the  question  as  there 
were  those  deciding  against  it? 

Mr.  CocKRELL.  Yes;  and  they  have  been  from  all  over  the  country. 
Kow,  in  this  process  there  is  a  kind  of  a  law  being  established 
throughout  the  country. 

Senator  Dolliver.  Has  the  Supreme  Court  been  unanimous  in  all 
of  these  cases? 

Mr.  CocKRELL.  Xo;  they  have  not  been  unanimous  at  all.  In  one 
cr.se.  although  I  am  not  certain,  there  Avere  three  judges  who  dissented. 

Now,  I  want  to  come  to  one  case,  that  of  The  Interstate  Commerce 
Commission  /•.  The  Louisville  and  Xashville  Railroad.  The  order  of 
the  Commission  was  sustained  by  the  United  States  circuit  court  for 
the  southern  district  of  Georgia.  In  this  case  a  multitude  of  ])oints 
Avere  involved.  In  the  first  place  there  was  complaint  against  the 
rate  on  cotton,  turpentine,  and  rosin,  and  other  property  conveyed  by 
the  Louisville  and  Xashville  Railroad  from  stations  in  Florida  to 
Savannah.  Then  there  were  charges  in  regai'd  to  rates  on  bacon  and 
other  freights,  groceries  and  hardware,  etc.,  transported  from  Savan- 
nah to  Pensacola  and  Atlantic  points,  and  there  Avere  charges  as  to 
the  rates  on  all  the  lines  from  *XeAv  York  to  Pensacola  and  the 
Atlantic  division  on  general  articles  of  freight,  but  especially  on 
sugar. 

NoAV,  there  were  diA^ers  railroads  and  divers  charges  submitted 
to  the  Commission,  and  the  Commission  Avas  called  on  to  decide  that 
case.  It  has  been  intimated  that  with  the  contrariety  of  business, 
and  those  things,  the  Commission  might  throw  eA^erything  into  con- 
fusion by  having  so  much  before  it.  I  Avant  to  read  just  a  little. 
Y^ou  liaA'e  this  re})ort  here,  but  I  want  to  call  attention  to  it.  In 
the  first  place,  the  Interstate  Commerce  Commission  decided,  after 
having  all  the  railroads,  all  the  traffic  managers,  and  all  the  attorneys 
in  presenting  the  evidence  and  in  presenting  the  contracts,  that  the 
rates  on  sugar  and  other  products  from  Xcav  York  to  Pensacola  and 
other  Atlantic  points  Avere  not  in  violation  of  the  laAv,  and  then  they 
decided  that  the  rates  on  bacon  and  other  articles  from  SaA^annah  to 
Pensacola  and  other  points  Avere  not  seriously  Avrong,  and  they  dis- 
missed the  charges  against  the  sundry  railroads  as  to  those  two 
charges.  And  then  they  decided  as  to  the  rates  on  cotton,  turpentine, 
rosin,  and  other  articles  from  stations  in  Florida  to  SaA^annah. 
Xi)v.-.  I  Avill  read  Avhat  the  Commission  say  in  regard  to  that: 

The  Commission  found  that  the  rate  on  uncompressed  cotton  from  stations  in 
Florida  on  the  Pensacola  and  Atlantic  division  to  Savannah  was  .$2.75  per  bale 
at  the  time  of  hearing.  When  complaint  was  filed  and  for  some  years  prior 
thereto,  hut  subseciuent  to  the  hearing,  this  rate  had  been  increased  55  cents, 
to  $."*>.oO  i)er  bale.  The  rates  from  the  same  ])oints  to  Mobile  and  New  Orleans 
had  been,  and  were  at  the  time  of  the  decision,  respectively,  $1'  and  .$2.50  i)er 
bale.  The  Connnission  held  that  the  rate  of  $2.75  to  Savannah  was  not  unlaw- 
ful, but  that  the  whole  advance  of  55  cents  was  unlawful,  and  that  any  higher 
rate  on  such  cotton  to  Savainiah  than  the  former  difl'erence  of  25  cents  i)er 
bale  aljove  the  rate  in  force  from  the  same  stations  to  New  Orleans  violated 
sections  1  and  3  of  the  statute.  The  Louisville  and  Nashville  made  certain  local 
rates  on  rosin  and  turpentine  from  stations  on  its  Pensacola  and  Atlantic  divi- 
sion in  Florid:i  to  I'ensacola.  Fl:».,  and  had  .ioined  with  connectinir  carriei's  in 
making  certain  tln'omrh  group  r.ntes  from  the  same  stations  to  Savaimah.     For 
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its  service  to  tlie  junction  point,  namely.  River  Junction,  Fla.,  the  Louisville  and 
Nashville  exacted  a  share  of  the  through  joint  rates  to  Savannah  which  greatly 
exceeded  its  purely  local  rates  for  like  distances  to  Pensacola,  while  the  shares 
accepted  by  its  connecting  carriers  were  reasonably  low.  Upon  consideration 
of  all  the  facts  and  circumstances  the  Commission  held  that  the  shares  of  the 
Louisville  and  Nashville  in  the  freight  rates  to  Savannah  were  unreasonable 
and  unjust  under  sections  1  and  3  of  the  act,  in  comparison  with  the  rates  to 
Pensacola. 

The  Commission  further  held  that  rates  on  rosin  and  turpentine  from  such 
Pensacola  and  Atlantic  division  stations  to  Savannah  should  be  adjusted  to  the 
rates  to  Pensacola  by  adding  to  the  local  rates  of  the  Louisville  and  Nashville 
for  the  distance  to  Pensacola  which  is  nearest  to  the  distance  from  each  sta- 
tion to  River  Junction  the  present  share  accepted  by  the  carriers  to  Savannah 
from  River  Junction,  provided  that  on  shipments  of  turpentine  to  Savannah 
from  stations  east  of  Mossy  Head  the  Louisville  and  Nashville  should  have  more 
than  its  local  rates  for  like  distances  to  Pensacola,  and  that  such  rates  should 
be  determined  by  adding  the  rate  of  6  cents  from  Sneads  to  Pensacola,  the  car- 
riers east  of  River  Junction  accepting  their  present  share  from  such  stations 
east  of  Mossy  Head. 

With  resjiect  to  these  rosin  and  turpentine  rates,  the  Commission  said  in  its 
opinion  that  whatever  difference  may  have  seemed  necessary  at  the  outset  to 
create  a  demand  in  the  Pensacola  market,  it  had  become  apparent  after  several 
years"  trial  tliat  the  rates  to  Savannah,  as  compared  with  the  Pensacola  rates, 
gave  an  unwarranted  ad^•antage  to  I'ensacola  :  that  in  endeavoring  to  build  up 
the  near-by  market  at  Pensacola.  and  so  furnish  these  products  with  a  market 
in  addition  to  the  one  existing  at  Savannah,  the  Louisville  and  Nasliville  was 
acting  in  the  interest  of  producers  of  and  dealers  in  naval  stores  on  its  I'ensa- 
cola and  Atlantic  division,  but  that  it  had  so  adjusted  rates  as  to  give  Pensacola 
a  practical  nionopoly  of  the  trade.  The  Louisville  yind  Nashville  claimed  that 
the  lower  scale  of  rates  to  Pensacola  was  necessary  to  hold  the  traffic  for  long 
hauls  on  the  Louisville  and  Nashville  system  to  points  north  and  west  of  Pen- 
sacola. The  Commission  ruled  that  when  a  carrier  makes  rates  to  two  com- 
peting localities  which  give  one  a  practical  monopoly  over  the  other  because 
it  can  secure  reshipments  from  the  favored  locality  and  none  from  the  other,  it 
goes  beyond  serving  its  fair  interests  and  disregards  the  statutory  requirement 
of  relative  equality  as  between  persons,  localities,  and  descriptions  of  traffic. 

Tlie  railroad  companies  against  whom  the  order  was  directed  refused  to  obey 
it.  and  thereupon  the  Commission  brought  suit  to  enforce  its  order  in  the  I'uited 
States  circuit  court  for  the  southern  district  of  Georgia.  That  court,  in  July, 
1902,  rendered  its  decision,  fully  sustaining  the  Commission  and  requiring  the 
enforcement  of  the  various  provisions  of  the  order.  The  carriers  appealed  to 
the  circuit  court  of  appeals,  but  the  appeal  was  never  perfected.  The  president 
of  the  Louisville  and  Nashville  Railroad,  the  general  superintendent  of  the 
second  division  of  the  Atlantic  Coast  Line,  and  the  superintendent  of  the  fifth 
division  of  vhe  Seaboard  Air  Line  were  cited  before  the  court  for  contempt. 
Subsequently,  upon  hearing  in  the  contempt  case,  the  defendants  offered  to  com- 
ply with  the  decree  of  the  court  enforcing  the  order  of  the  Commission,  and 
thereupon,  counsel  for  all  parties  consenting,  a  decree  was  entered  by  the  court 
suspending  the  contempt  proceedings  until  otherwise  ordered.  In  that  decree 
the  railroad  companies  were  granted  leave  upon  substantial  changes  of  the 
circumstances  and  conditions  affecting  the  traffic  to  apply  to  the  court  for  such 
modification  of  its  decree  as  they  might  desire. 

The  defendant  railroad  companies  were  required  to  pay  the  costs  of  the  con- 
tempt proceeding  and  to  refund  to  the  parties  entitled  thereto  any  charges 
collected  by  them  in  excess  of  the  rates  provided  for  in  the  decree  enforcing  the 
order  of  the  Commission. 

Now,  there  is  one  of  the  most  complicated  cases,  involving  various 
interests  and  various  points  and  many  companies.  The  Commission 
made  a  decision.  Xoav,  what  happened?  The  company  refused  to 
psij.  They  took  an  appeal,  but  did  not  perfect  it,  and  when  they 
were  brought  up  for  refusing  to  obey  the  order  of  the  court,  as  they 
had  been  ordered  to  do,  turned  around  and  paid  it.  Well,  there  was 
no  panic  produced  by  that  thing.  There  was  no  great  wrong  done. 
The  roads  themselves  were  unAvilling  to  take  it  to  a  higher  court,  and 
rather  than  perfect  their  appeal  and  prosecute  the  procedings,  they 
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yielded  to  the  decision  of  the  circuit  court.  That  shows  exactly  how 
this  Commission  has  been  proceeding.  Everything  has  been  consid- 
ered, and  I  think  its  work  has  been  eminently  beneficial  to  the  rail- 
roads and  to  the  country.  There  have  been  many  cases  that  have 
been  settled,  many  little  cases,  many  little  irregularities,  where 
amicable  relations  "have  been  established  between  the  shipper  and  the 
railroad  company  by  virtue  of  the  action  of  the  Commission. 

I  will  mention  one  little  thing.  A  former  constitutent  of  mine, 
from  jMissouri,  living  in  the  strawberry  region,  sent  me  a  bill  that 
he  had  paid.  I  sent  it  down  to  one  of  our  auditors.  lie  compared 
it  with  the  rating  and  the  bill  of  rate  or  rates  filed  by  that  railroad 
compan}',  and  there  was  an  overcharge  of  probably  $56.  1  have 
forgotten  the  exact  amount — do  not  remember  it  exactly.  The  com- 
pany Avas  notified  that  this  overcharge  existed.  Now,  as  a  matter 
of  course,  that  party  could  have  gone  into  court,  and  there  is  no 
doubt  he  could  have  shown  a  clear  violation  of  the  law.  The  Com- 
mission hunted  the  matter  up,  and  they  settled  it.  They  imme- 
diatel}'  advised  me  they  would  have  the  matter  looked  up,  and  it  was 
done. 

Senator  Cullom.  Who  hunted  it  up? 

Mr.  CocKRELL.  The  railroad  company.  He  could  have  gone  to 
court  and  harassed  the  railroad  company  if  he  had  wanted  to  do  so, 
but  he  would  have  been  compelled  to  pay  the  cost,  for  it  was  a  clear 
error. 

I  find,  in  looking  over  the  reports  and  decisions  of  the  Conmiission, 
that  that  has  been  the  general  rule,  and  that  many  cases  have  been 
decided,  and  many  cases  have  decided  where  damages  Avere  assessed 
by  the  Commission,  and  the  railroads  have  paid  them  rather  than  to 
go  into  further  litigation.  I  believe  that  it  is  to  the  very  best  inter- 
ests of  the  railroads  that  this  power  shall  be  delegated  and  the  ques- 
tion settled,  and  that  there  will  not  be  any  abuse  of  power  in  a  Com- 
mission selected  by  the  President  and  confirmed  by  the  Senate,  fol- 
lowing the  precedents  that  have  been  established  by  t,he  Commission 
itself  and  by  the  decisions  of  the  courts. 

Senator  Cullom.  You  mean  that  there  Avill  be  no  danger  to  the 
railroads? 

Mr.  CocKRELL.  No  danger  to  anybody.  I  believe  it  Avill  be  pro- 
motive of  good.  I  believe  it  will  be  to  the  interests  of  the  railroads, 
and  that  they  will  thank  Congress  inside  of  twelve  or  eighteen 
months  for  having  delegated  that  authority  to  the  Commission. 

The  CHAiR:^rAN.  The  committee  desires  to  thank  the  members  of 
the  Commission  for  their  attendance  and  the  statements  which  they 
have  presented. 

Senator  Neavlands.  Before  the  Commission  leaA^es,  I  Avould  ask,  do 
I  understand  that  they  are  to  submit  to  the  committee  amendments 
that  they  Avould  suggest  to  this  bill,  and  among  other  things  I  would 
call  their  attention  to  this  division  of  the  powers  of  the  Commission, 
either  into  tAvo  branches  of  the  same  Conunission  or  segregation  to 
some  other  Department. 

74lA— U5 15 
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BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

fN  THE  MATTEK  OF  THE  TRANSPORTATION  OF  DRESSED  MEATS 
AND  PACKING-HOUSE  PRODUCTS. 


At  a  general  session  of  tbe  Interstate  Commerce  Commission,  held 
at  its  office  in  Washington,  D.  C,  on  the  12th  day  of  March,  A.  D.  1901. 

Present:  Hon.  Martin  A,  Knapp,  chairman,  Hon.  Judson  C.  Clem- 
ents, Hon.  James  D,  Yeomans,  Hon.  Charles  A.  Prouty,  Hon.  Josejih 
W.  Fifer,  Commissioners. 

IN  THE  MATTER  OF  THE  TRANSPORTATION  OF  DRESSED  MEATS  AND  PACKING- 
HOUSE PRODUCTS. 

Ordered,  That  a  proceeding  of  investigation  and  inquiry  into  the 
manner  and  method  in  which  carriers  subject  to  the  act  to  regulate 
commerce  conduct  and  manage  th^ir  business  with  respect  to  rates, 
facilities,  and  practices  applied  in  tue  transportation  of  dressed  meats 
and  packinghouse  products  from  Kansas  City  in  the  State  of  Missouri 
and  Omaha  in  the  State  of  Nebraska  and  other  points,  called  and  known 
as  Missouri  River  points,  to  eastern  destinations  be  and  is  hereby  insti- 
tuted, and  that  the  matters  involved  in  such  proceeding  be,  and  the 
same  are  hereby,  set  down  for  hearing  before  the  Commission  on  the 
21st  day  of  March,  1901, 10  o'clock  a.  m.,  at  United  States  court  rooms, 
Kansas  City,  Mo.,  the  said  hearing  to  be  continued  at  such  other  times 
and  places  as  may  appear  to  be  required. 

BEFOKE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTER    OF   THE  TRANSPORTATION    OF   DRESSED   MEATS   AND  PACKING- 
HOUSE PRODUCTS. 

Hearing  at  Kansas  City,  Mo.,  March  21,  1901,  10  o'clock  a.  m. 
Present:  Commissioners  Clements,  Yeomans,  Prouty,  and  Fifer. 
W.  A.  Day  and  J.  T.  Marchaud  for  the  Commission. 
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Commissioner  Clements.  Gentlemen,  we  are  here  to  proceed  with  an 
inquiry,  under  an  order  recently  made  by  the  Commission,  into  the  man- 
ner and  method  by  which  carriers  subject  to  the  act  to  regulate  com- 
merce conduct  and  mftnage  their  business  with  respect  to  rates,  facilities, 
and  practices  applied  in  the  transportation  of  dressed  meats  and  pack- 
ing house  products  fi  om  Kansas  City,  in  the  State  of  Missouri,  and 
Omaha,  in  the  State  of  Nebraska,  and  other  points  called  and  known 
as  Missouri  River  points,  to  Eastern  destination.  Mr,  Day  will  con- 
duct the  examination  of  witnesses.     Who  will  you  call,  Mr.  Day? 

Mr.  Day.  I  think  we  will  present  Mr.  E.  S.  Hitchins. 

E.  S.  Hitchins,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Hitchins,  you  are  the  local  agent  at  Kansas  City  for 
the  Chicago  Great  Western  Railway? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  What  is  your  relation? 

Mr.  Hitchins.  I  am  the  agent. 

Mr.  Day.  There  is  a  local  agent  independent  of  youl 

Mr.  Hitchins.  Yes,  sir. 

Mr.  Day.  What  is  the  scope  of  your  work? 

Mr.  Hitchins.  I  represent  the  freight,  passenger,  and  transportation 
departments  in  Kansas  City. 

Mr.  Day.  For  the  Chicago  Great  Western  ? 

Mr.  Hitchins.  For  the  Chicago  Great  Western  Railway. 

Mr.  Day.  How  long  have  you  sustained  that  relation? 

Mr.  Hitchins.  About  three  years — it  will  be  three  years  the  1st  of 
une. 

Mr.  Day.  Has  it  been  part  of  your  work  to  secure  shipments  of  dressed 
beef  and  packing-house  products  by  your  line? 

Mr.  Hitchins.  No,  sir;  not  directly.  It  is  part  of  my  duty  to  see 
that  we  get  our  share  of  all  business  out  of  Kansas  City. 

Mr.  Day.  Have  you  done  any  contracting  for  the  transportation  of 
packing-house  products? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  At  any  time  during  the  past  year? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Have  you  made  any  arrangements  with  any  shipper  of 
packing  house  products  during  the  past  year? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day,  Have  you  had  any  conversation  respecting  the  rates  on 
packing-house  products  out  of  Kansas  City  during  the  past  year? 

Mr.  Hitchins.  I  do  not  understand  that  question. 

Mr.  Day.  Have  you  made  any  contract  or  arrangement? 

Mr.  Hitchins.  I  have  answered  that.  If  you  ask  if  I  have  had  any 
conversation  in  regard  to  rates 

Mr.  Day.  Yes. 

Mr.  Hitchins.  Yes;  it  is  a  matter  of  common  gossip. 

Mr.  Day.  With  the  freight  men  of  the  packers. 

Mr.  Hitchins.  No,  sir;  with  the  general  public,  newspaper  men, 
other  railroad  men,  and  fast  freight  line  men. 

Mr.  Day.  You  have  made  no  arrangements  or  propositions  for  the 
transportation  of  packing-house  products  with  Mr.  Ellis? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Mr.  Davis? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Mr.  McKone? 
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Mr.  HiTOHiNS,  No,  sir.  • 

Mr.  Day.  None  of  the  traffic  meu'of  the  packers! 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  their  agents? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  Mr.  Machetti 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  You  have  had  no  conversation  with  any  of  those  gentle 
men  in  regard  to  the  transportation  of  i)acking  house  products? 

Mr.  HiTCHiNS.  1  may  have  had  conversations  with  regard  to  it,  but 
I  have  not  talked  to  them  about  making  arrangements,  either  directly 
or  indirectly,  in  regard  to  the  rates.  Of  course,  I  had  conversations 
with  them.  I  have  charge  of  the  transportation  departuumt,  and  I 
have  had  considerable  talk  with  them  in  regard  to  getting  out  on  time, 
icing,  etc. 

Mr.  Day.  You  say  you  have  charge  of  the  transportation  department. 
Who,  now,  is  the  individual  who  quotes  the  rates  over  your  line,  or  has 
done  it  during  the  last  six  months  or  a  year? 

Mr.  HiTCHiNS.  On  packing-house  products? 

Mr.  Day.  Yes ;  or  dressed  beef. 

Mr.  HiTCHiNS.  I  do  not  know  who  does  it. 

Mr.  Day.  Who  has  the  authority  to  do  it?  You  know  your  own  force 
or  the  force  of  the  Chicago  Great  Western. 

Mr.  HiTCHiNS.  There  is  no  one  in  Kansas  City  representing  the  Great 
Western  road  that  has  authority  to  quote  anything  but  the  published 
rate. 

Mr.  Day.  Who  makes  -contracts  for  the  transportation  to  North 
Athintic  ports,  say  New  York,  in  which  the  Chicago  Great  Western 
participates  in  the  haul? 

Mr.  niTCHiNS.  I  do  not  know. 

Mr.  Day.  Who  has  done  that  in  the  past  six  months? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  When  traific  is  transported  by  your  line  in  part,  destined 
for  New  York,  crossing  the  Mississippi  River  at  the  north  crossings,  or 
any  of  them,  how  is  that  traffic  billed? 

Mr.  HiTCHiNS.  Destined  to  New  York? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTCHiNS.  It  may  be  billed  to  the  final  destination  on  our  line 
or  it  may  be  billed  to  a  station  on  an  Eastern  line.  I  understand  as 
"billed"  you  mean,  how  is  it  waybilled. 

Mr.  Day.  How  is  the  bill  of  lading  issued? 

Mr.  HiTCHiNS.  It  usually  reads  "  through." 

Mr.  Day.  From  here  to  point  of  destination? 

Mr.  HiTCHiNS.  Final  destination. 

Mr.  Day.  When  the  traffic  is  destined  for  local  consumption  at  New 
York,  say,  is  the  bill  of  lading  ever  taken  up  and  a  through  bill  beyond 
issued  in  its  place? 

Mr.  HiTCHiNS.  We  do  not  issue  any  through  bills.  Do  you  mean 
export  bills? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTCHiNS.  We  do  not  issue  any. 

Mr.  Day.  You  issue  bills  up  to  the  Atlantic  port,  New  York? 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  When  that  traffic  is  destined  for  foreign  shii)ment  wlio 
executes  the  through  bill  to  Liverpool,  or  wherever  it  may  be  destined 
abroad? 
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Mr.  HiTCHiNS.  We  have  nothing  to  do  with  that.  I  understand  in 
a  general  way  that  they  make  a  through  bijl  from  Kansas  City  to 
Liverpool,  it  may  be,  issued  here  in  Kansas  City  by  a  fast  freight  line. 
It  may  be  issued  by  a  steamship  man,  but  we  have  nothing  to  do  with 
it,  and  1  do  not  know  really  who  does  issue  the  bill. 

Mr.  Day.  Who  pays  the  freight  charges  on  trafi&c  destined  for  New 
York  via  your  line"? 

Mr.  HiTCHiNS.  That  would  depend  on  circumstances.  If  billed  pre- 
paid, the  shippers  pay;  if  collect,  the  charges  are  collected  at  desti- 
nation. 

Mr.  Day.  What  is  the  general  practice  respecting  packing-house 
products?  What  has  been  the  praxjtice  during  the  last  six  months  in 
that  particular? 

Mr.  HiTCHiNS.  A  great  deal  is  billed  prepaid. 

Mr.  Day.  When  billed  prepaid,  who  pays? 

Mr.  HiTcniNS.  The  shipper  to  the  initial  carrier. 

Mr.  Day.  In  the  case  of  your  liue  who  is  it  paid  to — to  you  personally? 

Mr,  HITCHINS.  No,  not  to  me  personally. 

Mr.  Day.  To  whom? 

Mr.  HiTCHiNS.  We  have  collectors. 

Mr.  Day.  Who  are  your  collectors? 

Mr.  HiTOHiNS.  I  do  not  know  who  is  the  collector  now. 

Mr.  Day.  Who  was  your  collector  in  the  month  of  January? 

Mr.  HiTCHiNS.  I  do  not  know  his  name.  He  works  in  the  local 
office.     I  can  not  think  of  his  name. 

Mr.  Day.  Who  is  your  collector  to-day? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  Who  was  your  collector  last  week? 

Mr.  HiTCHiNS.  The  last  collector  that  I  remember  the  name  of  is 
Kaiser.  We  have  a  young  man  now  who  is  a  member  of  the  Third 
Kegiment.     I  can  get  you  his  name. 

Mr.  Day.  I  want  you  to  bring  after  recess  the  names  of  the  men  who 
have  done  the  collecting  for  you  during  the  past  six  months. 

Mr,  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  ISow,  you  say  that  when  the  traffic  is  prepaid  by  the  pack- 
ers or  their  representatives  it  is  paid  into  your  office? 

Mr.  HiTcniNS.  Yes,  sir. 

Mr.  Day.  Have  you  had  any  information  that  any  traffic  has  been 
carried  to  New  York  or  Boston  or  Philadelphia  or  Baltimore  originat- 
ing on  your  road  at  Kansas  City  and  that  less  than  the  published  tariff 
has  been  paid  on  it? 

Mr.  HiTcniNS.  No,  sir;  I  do  not  think  so. 

Mr.  Day.  Eitlier  domestic  or  export  shipments? 

Mr.  HiTCHiNS.  No,  sir;  as  I  understand  it,  there  is  no  tariff  on 
export. 

Mr.  Day.  Well,  how  about  domestic? 

Mr.  HiTCHiNS.  I  know  of  none. 

Mr.  Day.  What  do  you  mean  by  that — that  you  have  collected  the 
full  tariff  rate,  the  published  tariff"  rate,  in  all  instances?  ' 

Mr.  HiTCHiiSiS.  Yes,  sir. 

Mr,  Day,  And  finally  retained  it? 

Mr,  HiTCHiNS.  I  have  remitted  it  to  headquarters. 

Mr.  Day.  To  where? 

Mr,  HiTCHiNS.  Our  treasurer. 

Mr,  Day,  Where? 

Mr.  HiTCHiNS.  At  St.  PauL 
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Mr.  Day.  How  often  do  you  remit  monies  you  collect  to  your  treas- 
urer? 

Mr.  HiTCHiNS.  Every  day.  We  deposit  in  the  National  Bank  ol 
Commerce  here  and  the  treasurer  makes  a  draft  on  the  bank. 

Mr.  Day.  In  any  instances  of  domestic  traffic  have  claims  been 
presented  to  you  by  the  packers  for  a  refund,  a  rebate? 

Mr.  Hitch  [NS.  No,  sir. 

Mr.  Day.  On  any  moneys  that  have  been  previously  paid  you? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  On  account  of  any  previous  shipment? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  No  claims  came  to  you  from  any  source? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  From  line  agents? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  packers? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  any  of  their  representatives? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Mr.  Fay,  Mr.  Ellis,  Mr.  Macliett,  Mr.  McKone— have  none 
of  those  gentlemen  within  the  last  six  months  presented  claims  to  you, 
either  they  or  their  clerks,  for  refunds  on  previous  8hii)ments? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  When  a  refund  is  made  by  your  road  on  account  of  ship- 
ments out  of  Kansas  City  during  the  past  six  months  how  is  that  refund 
brought  about? 

Mr.  HiTCHiNs.  1  did  not  know  any  had  been  made. 

Mr.  Day.  You  mean  to  be  understood  as  testifying  without  qualifica- 
tion that  you  have  no  inforniation  of  any  rebates  being  paid  on  packing- 
house products  during  the  past  six  months? 

Mr.  HiTCHiNS.  You  mean  by  rebates,  refunding  down  to  less  than 
the  tariff  rate? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTCHiNS,  No;  I  know  of  no  such  transaction. 

Mr.  Day.  Or  by  any  other  means  by  wliicli  a  concession  has  been 
made  in  the  tariff,  the  costof  the  transportation  of  packing  house  prod- 
ucts or  dressed  beef;  is  that  what  you  mean  to  be  understood  as 
saying? 

Mr.  HiTCHiNS.  That  is  what  I  mean;  yes,  sir. 

Mr.  Day.  You  say  there  is  no  export  rate? 

Mr.  HiTCHiNS.  I  understand  there  is  no  export  tariff  published. 

Mr.  Day.  Have  you  participated — 1  mean  by  "you" — whenever  I 
use  that  term  I  mean  the  Chicago  Great  Western. 

Mr.  HiTCHiNS.  1  understand. 

Mr.  Day.  Has  the  Chicago  Great  Western  road  participated  in  any 
lower  rate  than  the  domestic  rate  to  New  York  on  traffic  destined  for 
export? 

Mr.  HiTCHiNS.  I  think  they  have.    I  have  no  doubt  they  have. 

Mr.  Day.  You  think  they  have? 

Mr.  Hitch  INS.  Yes,  sir. 

Mr.  Day.  At  what  rate  has  it  been  carried  for  export? 

Mr.  HiTCHiNS.  We  get  a  division  of  the  through  rate  to  Liverpool, 
or  wherever  it  is  going,  and  the  export  rate  is  changed  from  time  to 
time. 

Mr.  Day.  What  is  your  division  up  to  the  Mississippi  River  ou  the 
New  York  rate? 
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Mr.  HiTCHiNS.  On  the  j)ublislied  rate? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTCHiNS.  Eighteen  and  one-half  cents. 

Mr.  Day.  What  was  it  during  the  month  of  February  on  traffic  des- 
tined for  export? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  How  much  did  you  receive  on  traffic  destined  for  export? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  In  the  month  of  March? 

Mr.  HiTCHiNS.  I  do  not  determine  those  things  at  all.  I  do  not  know 
anything  about  them, 

Mr.  Day.  At  what  rate  during  February  did  you  carry  traffic  for 
New  York  destined  for  export  ? 

Mr.  HITCHINS.  I  do  not  know. 

Mr.  Day.  You  do  not  know  anything  about  what  the  export  rate  has 
been? 

Mr.  HITCHINS.  No,  sir;  I  do  not. 

Mr.  Day.  As  a  matter  of  fact,  have  not  you  personally  during  the 
past  three  months  made  engagements  with  some  of  the  packers  at 
Kansas  City  or  their  representatives  to  carry  their  traffic  through  to 
New  York  on  a  concession  of  the  rate  of  your  division  from  Kansas 
City  to  the  Mississippi  Eiver  of  7 J  cents  and,  in  instances,  10  cents? 

Mr.  HiTCHiNS.  I  do  not  understand  the  question. 

Mr.  Day.  I  will  ask  the  stenographer  to  repeat  the  question. 

The  stenographer  repeated  the  question,  as  follows: 

Mr.  Day.  As  a  matter  of  fact,  have  not  you  pereoually  during  the  past  three  months 
made  engagements  with  some  of  the  packers  at  Kansas  City  or  their  representatives 
to  carry  their  traffic  through  to  New  York  on  a  coucessiou  of  the  rate  of  your  division 
from  Kansas  City  to  the  Mississippi  River  of  7i  cents  and,  in  instances,  10  cents? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Have  you  made  an  arrangement  of  that  kind  with  any 
line  representative? 

Mr.  HiTCHiNS.  No,  sir;  with  no  one  living. 

Mr.  Day.  You  stated  a  few  minutes  ago  that  you  had  carried  traffic 
destined  for  export  at  a  rate  lower  than  the  published  rate. 

Mr.  HiTCHiNS.  That  was  not  my  answer.  I  said  that  I  had  no  doubt 
on  export  traffic  we  had  participated  in  a  rate  less  than  the  rate  pub- 
lished on  domestic  traffic. 

Mr.  Day.  What  rate  did  they  accept? 

Mr.  HiTCHiNS.  I  do  not  know, 

Mr.  Day.  What  was  the  through  rate? 

Mr.  Hi'i  CHINS.  I  do  not  know. 

Mr,  Day.  Who  had  authority  to  make  the  quotations  for  the  Chicago 
Great  Western? 

Mr.  HiTCHiNS.  I  do  not  know.     I  did  not. 

Mr.  Day.  Have  you  no  information  who  represented  the  Chicago 
Great  Western  in  the  making  of  the  concession  on  export  traffic? 

Mr.  HiTCHiNS.  I  know  of  no  concession. 

Mr.  Day.  You  said  you  had  no  doubt  it  was  true. 

Mr.  HITCHINS.  I  say  there  is  no  export  tariff.  The  rate  is  made  from 
week  to  week  as  necessity  arises. 

Mr.  Day.  Have  you  carried  any  export  traffic  within  a  week? 

Mr.  HiTCHiNS.  I  think  we  have. 

Mr.  Day.  At  what  rate? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  You  do  not  know  the  rate  made  through  to  any  point? 
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Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Nor  the  inland  portion  "of  the  rate  to  New  York? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  said  you  had  no  doubt  the  Great  Western  had  par- 
ticipated in  a  lower  rate  than  their  published  tariff  on  domestic.  I 
understand  you  to  say  that? 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  On  what  do  you  base  the  statement  that  there  is  no  tariff 
on  export  traffic? 

Mr,  HiTCHiNS.  It  wonld  be  impossible  to  have  one. 

Mr.  Day.  Have  you  examined  the  tarilf  sheets  to  see  if  there  is  any 
rate  named? 

Mr.  IIiTcniNS.  Not  to  my  knowledge  there  is  not. 

Mr.  Day.  On  what  do  you  l)ase  your  statement  that  you  had  no  doubt 
the  Chicago  Great  Western  had  carried  export  traffic  at  a  rate  lower 
than  the  published  rate  on  domestic? 

Mr.  HiTCHiNS.  I  do  not  think  it  would  be  possible  to  move  it  at  the 
tariff  on  domestic.  It  is  a  matter  of  common  gossip.  The  rates  have 
been  published  from  week  to  week  what  the  stulf  was  moving  at.  I 
have  every  reason  to  believe  all  railroads  are  carrying  it  at  less  than 
the  published  rate  on  domestic. 

Mr.  Day.  What  are  your  reasons? 

Mr.  HiTCHiNS.  It  is  a  matter  of  common  gossip.  I  do  not  think  it 
would  be  possible  to  have  one  fixed  tariff  on  exi)ort. 

Mr.  Day.  Who  quotes  the  rate  on  export  traffic? 

Mr.  HiTCHiNS.  It  may  be  quoted  by  an  Eastern  line  man,  a  fast-freight 
line,  by  some  link  road,  the  three  I's,  the  representative  in  St.  Paul,  or 
a  steamship  man — I  do  not  know. 

Mr.  J^AY.  How  many  men  in  your  em[)Ioy  subject  to  your  sui)ervision  ? 

Mr.  HITCHINS.  Well,  I  could  not  tell  you  definitely.  I  have  about, 
I  should  judge,  between  thirty  and  forty. 

Mr.  Day.  How  many  men  in  your  office  that  quote  rates,  to  whom 
application  may  be  made  and  who  quote  rates? 

Mr.  HiTCHiNS.  Four  or  five. 

Mr.  Day.  Name  them  and  the  ])Ositions  they  hold. 

Mr.  HiTCHiNS.  W.  E.  Hogan,  freight  solicitor;  E.  M.  Jordan,  freight 
solicitor;  M.  J.  Pringle,  freight  solicitor;  H.  G.  Davis,  rate  clerk  That 
is  about  all. 

Mr.  Day.  Do  you  have  a  chief  clerk,  a  man  you  call  chief  clerk? 

Mr.  HiTCHiNs.  Yes,  sir. 

Mr.  Day.  Who  is  he? 

Mr.  HiTCHiNS.  C.  H.  Towney. 

Mr.  Day.  You  have  named  all  the  men  subject  to  your  supervision 
that  have  authority  to  quote  rates? 

Mr.  HiTCHiNs.  Those  men  have  no  authority  other  than  any  man  in 
my  employ  would  that  knew  how  to  go  to  the  tariff  and  get  the  rates. 

Mr.  Day.  What  is  the  function  of  the  freight  solicitors? 

Mr.  HiTCHiNS.  They  patrol  the  streets  looking  for  business. 

Mr.  Day.  Peeking  traffic? 

Mr.  HiTcniNS.  Yes,  sir. 

Mr.  Day.  Have  you  ever  solicited  freight? 

Mr.  HiTCiiiNS.  Very  little. 

Mr.  Day.  Have  you  ever  been  present  with  them  when  soliciting? 

Mr.  HiTCiiiNS.  Very  rarely.  rerhai)S  1  have  gone  around  with  them 
occasionally. 

Mr.  Day.  How  recently? 
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Mr.  HiTOHiNS.  I  could  uot  say.  1  do  not  think  I  have  been  out  with 
one  of  them  for  six  months  or  a  year. 

Mr,  Day.  Wliat  does  the  freight  solicitor  do  when  he  wants  to  secure 
traffic? 

Mr.  HiTCHiNS.  He  may  drop  in  and  see  a  man  and  ask  if  there  is 
anything'  going  my  way.  The  man  will  say,  "Can  you  take  Marshall- 
town?"  He  will  say,  "Yes,  sir."  "Can  you  give  me  good  service?" 
"Yes."  "I  want  the  car  to-morrow."  "Well,  I  will  see  that  you  get  it 
to-morrow."    That  is  one  method. 

Mr.  Day.  What  else  does  probably  occur?  Does  he  quote  a  rate  to 
him? 

Mr.  HiTCHiNS.  He  may.  He  may  say,  "  I  do  not  know  what  the  rate 
is.     I  will  go  back  to  tbe  office  and  call  you  up." 

Mr.  Day.  Are  there  instances  where  the  shipper  has  said,  "I  can  do 
better  by  another  Hue  than  your  line?" 

Mr.  HiTciiiNS.  They  very  rarely  do  that.  It  is  a  rare  thing  for  a 
shipper  to  do  that. 

Mr.  Day.  When  it  does  occur — do  instances  of  that  kind  occur? 

Mr.  HiTCHiNS.  Sometimes.  Sometimes  their  tariffs  are  out  of  line. 
Sometimes  another  line  has  a  published  tariff  less  than  ours.  We  have 
lost  business  that  way. 

Mr,  Day.  Sometimes  it  is  said  the  rate  is  not  out  of  line  and  the  rate 
is  lower  than  other  rates  prevailing.  When  that  occurs,  when  he  says 
your  rate  is  too  high,  has  your  man  authority  to  quote  a  lower  rate? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  What  does  he  do  in  that  instance? 

Mr.  HiTCHiNS.  He  makes  a  report. 

Mr.  Day.  To  whom  ? 

Mr.  HiTCHiNS,  To  me,  and  I  send  it  to  my  immediate  superior  in  the 
freight  department. 

Mr.  Day.  Who  is  he? 

Mr.  HiTCHiNS.  C.  K.  Berry,  assistant  general  freight  agent. 

Mr.  Day.  Then,  are  there  instances  where  Mr.  Berry  authorizes  you 
to  meet  the  rate  by  another  route? 

Mr.  HiTCHiNS.  No,  sir;  nobody  has  ever  authorized  me  to  cut  a  rate. 

Mr.  Day.  And  you  never  have  cut  a  rate? 

Mr.  HiTCHiNS.  How  far  back  are  you  going? 

Mr.  Day.  A  year. 

Mr.  Hitch  INS.  No,  sir. 

Mr.  Day.  What  do  you  mean  by  "cutting  a  rate?" 

Mr.  HiTCHiNS.  1  mean  accepting  less  than  our  published  tariff. 

Mr.  Day.  That  is  what  I  understood.  I  wanted  to  see  if  I  under- 
stood you  right.  You  want  the  Commission  to  understand  that  you 
have  not  autliorized  or  consented  to  the  cutting  of  a  rate  on  packing- 
house i)roducts  or  dressed  beef  within  a  year? 

Mr.  HiTCHiNS.  That  is  exactly  what  I  said. 

Mr.  Day.  And  neither  directly  nor  indirectly  have  you  countenanced 
anything  of  the  kind  or  been  privy  to  anything  of  the  kind? 

Mr.  HiTCHiNS.  That  is  right. 

Mr.  Day.  Has  any  refund  on  rates  paid  been  presented  to  you 
because  of  any  shipment  that  has  passed  over  your  line  the  last  year 
on  any  claim  that  has  come  to  you  for  approval  or  examination  for 
your  O.  K.  ? 

Mr.  HiTCHiNS.  You  mean  accepting  less  than  the  tariff  rate? 

Mr.  Day.  Yes,  sir. 

Mr.  HITCHINS.  Not  to  my  knowledge. 
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Mr.  Day.  Wlietlier  it  was  domestic  or  export? 

Mr.  HiToniNS.  As  I  say,  1  do  not  know  of  any  tariflf"  on  export. 

Mr.  Day.  I  ask  whether  any  such  chiim  of  that  kind  lias  been  ])re- 
sented  to  you  on  traffic  destined  domestic  or  export  wliere  the  refund 
involved  the  carrying  of  that  traffic  at  less  than  the  tarilf  rate — the  rates 
you  publish? 

Mr.  HiTCHiNS.  There  is  no  exi)ort  tariff. 

Mr.  Day.  Admitting  that  is  true,  has  any  claim  been  presented  to 
you  for  a  refund  on  the  amount  paid  on  that  export  traffic "? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  have  seen  no  such  claim? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  And  have  not  approved  of  any  I 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Neither  directly  nor  indirectly? 

Mr.  HiTCiiiNS,  No,  sir. 

Mr.  Day.  What  has  been  the  pra(;tice  of  your  office,  say  at  any  time 
during  the  past  six  months,  regarding  thescttlement  of  freight  charges 
on  ])acking  house  products  in  which  your  road  participates  in  the  trans 
portation  ? 

Mr.  HiTGHiNS.  I  do  not  understand  exactly  what  you  want. 

Mr.  Day.  How  often  do  you  make  settlements  with  shippers  of  pack 
ing-house  products? 

Mr.  HiTCHiNS.  I  am  under  the  impression  that  they  settle  once  a 
week.     I  am  not  positive. 

Mr.  Day.  Has  that  been  the  general  practice? 

Mr.  HiTcniNS.  I  think  so.  Settlements  are  made  with  the  general 
office. 

Mr.  Day.  It  is  not  i)aid  into  your  office? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  Do  the  accounts  come  to  your  office  at  all? 

Mr.  HiTCHiNS.  Not  necessarily. 

Mr.  Day.  Well,  have  they  come  within  the  past  six  months?  I  am 
speaking  now  of  the  regular  weekly  accounts. 

Mr.  HiTCHiNS.  No;  they  would  not  come  to  me  at  all. 

Mr.  Day.  Tliey  would  not  come  to  your  oflice  at  all?  Your  office 
has  nothing  to  do  with  it?  Your  clerks  do  not  examine  them  and 
verify  the  accuracy? 

Mr.  HiTCHiNS.  You  are  speaking  of  the  regular  weekly  settlements 
on  the  packing  house  products? 

Mr.  Day.  Yes,  sir;  or  the  monthly  accounts. 

Mr.  HITCHINS.  They  would  not  come  to  me. 

Mr.  Day.  What  aitcounts  come  to  you? 

Mr.  HiTCiiiNS.  All  kinds  of  accounts  come  to  me. 

Mr.  Day.  What  statements  come  to  your  office  regarding  ])acking- 
house  products — what  have  come  to  your  office  the  i)ast  six  months  in 
regard  to  the  transportation  of  packing-house 'products? 

Mr.  HiTCniNS.  I  do  not  know. 

Mr.  Day.  Any? 

Mr.  I  liTCHiNS.  I  suppose  there  have  been  statements  and  papers  come 
to  my  office  about  everything  connected  with  the  business  at  Kansas 
City. 

Mr.  Day.  I  am  speaking  of  packing-house  products,  one  single  article 
of  traffic,  or  the  articles  that  come  under  the  general  denomination  ot 
packing-liouse  products.  What  are  the  duties  of  your  office  or  of  you 
in  regard  to  those  1 
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Mr.  HiTCHiNS.  I  have  no  particular  duties  in  regard  to  packing-house 
products. 

Mr.  Day.  Have  your  clerks  anything  to  do  in  regard  to  packiug-house 
products? 

Mr.  HiTCHiNS.  The  same  as  in  regard  to  anything  else. 

Mr.  Day.  What  is  that? 

Mr.  HiTCHiNS.  We  get  the  bills  of  lading ;  we  make  a  waybill  for  it. 

Mr.  Day.  Who  brings  the  bills  of  lading  to  you? 

Mr.  HiTCHiNS.  The  Armour  Packing  Company  make  their  own.  We 
send  to  them  for  it.     All  the  others  send  their  bills  to  us. 

Mr.  Day.  What  do  you  do  with  those? 

Mr.  HiTCHiNS.  We  sign  an  original  and  duplicate  and  return  to 
them.     One  duplicate  we  retain. 

Mr.  Day.  Three  copies  of  the  bill  of  lading  are  made  and  you  sign 
two  that  go  to  them? 

Mr.  HITCHINS.  Yes.  sir;  and  we  retain  one  as  our  billing  instruc- 
tions; then  it  gets  to  the  billing  desk.  The  waybill  clerk  waybills  it 
according  to  the  bill  of  lading.  The  bill  of  lading  is  sent  out  to  the 
yard,  or  else  it  may  be  slipped  on  a  waybill  and  the  waybill  mailed  to 
the  final  destination  on  our  line. 

Mr.  Day.  Are  these  bills  of  lading  executed  there  ever  returned  to 
your  office  again  ? 

Mr.  HiTCHiNS.  The  ones  we  give  Armour,  they  would  be  returned 
in  case  of  a  claim  for  damage  or  overcharge,  or  anything  of  that  kind. 
Ordinarily  they  are  not  returned.  I  think  they  are  usually  surrendered 
on  export  stuff  for  a  through  bill,  or  otherwise  used  as  a  negotiable 
instrument. 

Mr.  Day.  Surrendered  to  whom  on  export  stuff"? 

Mr.  HiTCHiNS.  The  line  that  issues  the  export  bill  of  lading. 

Mr.  Day.  He  takes  up  your  bill  of  lading  and  issues  a  through  bill 
of  lading? 

Mr.  HiTCHiNS.  Yes,  sir;  that  is  the  custom. 

Mr.  Day.  In  export  stuff  on  the  through  bill  it  is  the  line  agent 
that  quotes  the  through  rate? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  Who  does? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  You  quote  no  rate? 

Mr.  HiTCHiNS.  The  through  rate  may  be  quoted  by  the  lineman,  the 
steamship  man,  or  it  may  be  quoted  by  anybody  iuterested  in  the  traffic. 

Mr.  Day.  But  the  Chicago  Great  Western  makes  no  through  rate 
across  the  water  ? 

Mr.  HiTCHiNS.  I  do  not  know  whether  they  do  or  not;  I  do  not. 

Mr.  Day.  Have  you  any  reason  to  believe  that  it  has  been  done  by 
the  Chicago  Great  Western  in  the  past  year? 

Mr.  HiTCHiNS.  I  do  n.ot  believe  it  has. 

Mr.  Day.  Do  you  get  ocean  quotations? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  Or  any  quotations? 

Mr.  HiTCHiNS.  We  get  them,  but  we  do  not  pay  attention  to  them. 

Mr.  Day.  Now,  instances  where  the  Armour  Company,  or  any  com- 
pany, send  over  the  bill  of  lading  on  traffic  that  goes  out  over  your 
route,  who  makes  the  collection  for  that  traffic  which  is  prepaid? 

Mr.  HiTCHiNS.  I  do  not  understand  that. 

Mr.  Day.  I  will  ask  the  stenographer  to  repeat  it. 
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The  stenographer  repeated  the  question  as  follows: 

Mr.  Day.  Now,  instances  where  the  Armour  Com]);iny,  or  any  company,  send  over 
the  bill  of  lading  on  traffic  that  goes  out  over  your  route,  who  makes  the  collection 
for  that  traffic  which  is  prepaid? 

Mr.  HiTCHiNS.  What  do  you  mean  by  "  that  traffic?" 

Mr.  Day.  For  instance,  cases  where  Armour  and  other  packers  send 
over  bills  of  ladin^c^  to  you  in  duplicate  or  triplicate? 

Mr.  HiTCHiNS.  The  local  office. 

Mr.  Day.  The  local  agent? 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  What  is  his  name? 

Mr.  HiT(!HiNS.  The  man  that  has  charge  of  the  local  office  j  his  title 
is  assistant  agent;  his  name  is  C.  J.  Blodgett. 

Mr.  Day.  He  is  assistant  to  you? 

Mr.  HITCHINS.  Yes,  sir. 

Mr.  Day.  He  makes  the  actual  collection  of  cash? 

Mr.  HiTCHiNS.  No;  he  sends  his  collectors  over. 

Mr.  Day.  Who  are  his  collectors? 

Mr.  HiTCHiNS.  I  will  get  the  names  after  a  while. 

Mr.  Day.  Are  they  the  men  you  spoke  of  a  while  ago  as  your 
subordinates? 

Mr.  HiTCHTNS.  Oh,  no;  you  asked  who  might  quote  a  rate. 

Mr,  Day.  This  man  is  your  subordinate? 

Mr.  HITCHINS.  Mr.  Blodgett? 

Mr.  Day.  Yes. 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  When  he  makes  collections  of  money,  or  his  office  collects 
money,  is  that  deposited  in  your  name? 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  You  do  not  know  who  it  is  in  his  office  that  makes  col- 
lections on  prepaid  packing-house  products? 

Mr.  HiTCHiNS.  I  told  you  I  knew  him,  but  his  name  has  slipped  my 
memory. 

Mr.  Day.  Do  you  exercise  supervision  over  those  accounts  to  see 
whether  the  cash  is  collected  that  ought  to  be  collected? 

Mr.  HiTCiiiNS.  Not  personal  supervision. 

Mr.  Day.  You  do  not  examine  the  accounts  to  see  from  whom  the 
cash  is  coming  and  whether  the  amount  is  paid  in  that  ought  to  be 
paid  in? 

Mr.  HiTCHiNS.  It  would  be  an  impossibility  to  attend  to  all  those 
details. 

Mr.  Day.  How  do  you  satisfy  yourself  that  those  things  are  straight? 

Mr.  HiTCHiNS.  My  subordinates  are  all  bonded. 

Mr.  Day.  You  make  no  examination? 

Mr.  HiTCHiNS.  No;  the  railway  company  have  an  auditor  that  makes 
an  examination. 

Mr.  Day.  Commencing  on  the  28th  of  January  and  running  through 
to  the  17th  of  February  there  was  transported  over  the  Chicago  Great 
Western,  in  conjunction  with  tlie  Traders'  Des])atch,  15  cars  of  traffic, 
packing-house  products,  wliicli  went  through  to  New  York  on  an 
agreement  of  17  cents  a  hundred  off  the  through  rate.  Were  you  cog 
nizant  of  that? 

Mr,  HiTCHiNS.  No,  sir;  T  do  not  believe  it,  either. 

Mr.  Day.  You  do  not  believe  it? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  mean  to  say  that  on  all  traffic  transported  by  the 
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Great  Western  road  duriug  the  month  of  February — packing-house 
products — destined  for  New  York  the  full  published  tariff  rate  was 
paid? 

Mr.  HiTCHiNS.  1  have  no  knowledge  of  anything  less,  and  I  believe 
firmly  that  that  was  the  case. 

Mr.  Day.  That  there  were  no  contracts  or  agreements  made? 

Mr.  HiTCHiNS.  Not  to  my  knowledge. 

Mr.  Day.  Did  you  ever  hear  of  an  agreement  made  by  the  Chicago 
Great  Western  road,  a  contract  with  the  Armour  Packing  House  Com- 
pany, or  the  Armours,  made  in  the  year  1900,  called  the  "protection 
agreement  ?  " 

Mr.  HiTGHiNS.  I  never  heard  of  that. 

Mr.  Kellogg.  And,  Mr.  Day,  nobody  else  ever  heard  of  it,  because 
it  was  never  made  with  anybody. 

Mr.  Day.  Or  with  the  agents  of  the  Packing  House  Company.  You 
never  heard  of  anything  of  that  kind? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  never  heard  a  phrase  of  that  kind? 

Mr.  HiTcniNS.  No,  sir. 

Mr.  Day.  What  fast  freight  lines  operate  over  the  Chicago  Great 
Western  ? 

Mr.  HITCHINS.  None. 

Mr.  Day.  I  do  not  mean  that  the  Chicago  Great  Western  participates 
in  the  furnishing  of  the  cars  or  are  parties  to  the  fast-freight  line,  but 
what  fast-freight  lines  operate  most  over  the  Chicago  Great  Western 
up  to  Chicago? 

Mr.  HiTCHiNS.  There  are  no  fast-freight  lines  operating  over  the 
Chicago  Great  Western  road. 

Mr.  Day.  What  do  you  mean  by  "operating?" 

Mr.  HiTCHiNS.  What  do  you  mean? 

Mr.  Day.  Well,  what  do  you  mean?     I  am  asking  you. 

Mr.  HiTCHiNS.  The  Chicago  Great  Western  are  not  interested  in 
the  operation  of  a  fast  freight  line,  have  no  arrangement  with  any  fast- 
freight  line  to  run  their  cars  and  participate  with  us,  and  we  do  not 
participate  in  any  of  their  expenses  in  any  shape  or  form. 

Mr.  Day.  Take  the  Traders'  Despatch ;  any  claim  made  by  a  shipper 
for  a  refund  for  damage — do  you  contribute  anything  whatever? 

Mr.  HiTOHiNS.  Only  so  far  as  our  liability  as  the  Chicago  Great 
Western.     We  operate  entirely  independently. 

Mr.  Day.  I  understand  that.  What  sort  of  participation  have  you 
had  the  past  six  months  in  the  way  of  making  up  a  claim,  refunding  a 
claim,  or  paying  damage?     Have  you  had  anything  of  that  kind? 

Mr.  HiTCHiNS.  I  would  not  handle  a  damage  claim.  If  there  was  a 
damage  claim  it  might  come  to  me  here  at  Kansas  City  to  get  informa- 
tion, but  we  have  no  different  arrangement  with  the  Traders'  Despatch 
from  any  other  line. 

Mr.  Day.  I  understand  that.  I  do  not  mean  to  intimate  that  you 
had.  If  a  claim  should  be  presented  through  the  Traders'  Despatch  to 
the  Chicago  Great  Western  to  participate  in  a  rebate,  would  that  come 
to  you? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  come  to  your  ofQce? 

Mr.  HiTCHiNS.  No,  sir;  I  do  not  suppose  it  would.  I  have  never 
seen  any. 

Mr.  Day.  I  am  asking  now  if  the  agent,  any  agent  of  the  Traders' 
Despatch,  should  seek  to  collect  the  assessment  of  refund  whereby  a 
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rebate  was  secured  on  the  transportation  of  packing-house  products, 
would  those  claims  come  to  you  for  your  share  of  the  rebate*? 

Mr.  HiTCHiNS.  No. 

Mr.  Day.  Suppose  the  rate  was  shrunk  15  cents  a  hundred  from  here 
to  New  York,  or  7A  or  8  cents  from  here  to  the  Mississi])i)i  Kiver,  and 
suppose  your  road  did  i)articipate  in  that,  would  the  claim  for  that  bo 
presented  to  you  at  all? 

Mr.  HiTCHiNS.  I  do  no  care  to  suppose  that. 

Mr.  Day.  Well,  has  it  been  done  in  any  instance  within  a  year? 

Mr.  lliTCHiNS.  No,  sir. 

Mr.  Day.  You  know  of  no  claim  of  that  nature? 

Mr.  Hit  CHINS.  No. 

Mr.  Day.  Mr.  Hitchins,  during  the  month  of  October,  1900,  did  you 
or  any  of  your  force  with  your  knowledge  and  ccmsent — knowledge 
after  or  before  the  fact — i^ropose  to  carry  packing-house  products  at 
less  than  the  rate  named  in  your  published  tariff? 

Mr.  II  ITCH  INS.  No,  sir. 

Mr.  Day.  Not  in  the  month  or  October  or  November? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Nor  December,  1900? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  On  traffic  exported,  have  you  or  your  subordinates  accepted 
less  for  the  haul  to  the  seaboard  than  the  rate  published  on  domestic 
tralMc? 

Mr.  Hitchins.  I  have  no  doubt  they  have. 

Mr.  Day.  Do  you  know  whether  you  have  or  not? 

Mr.  Hitchins.  Well,  I  do  not  remember  any  specific  case  of  any 
divisions,  but  I  know  it  is  customary  for  us  to  accept  a  division  of  the 
export  i^ate  which  is  less  than  the  published  tariff  rate  on  domestics. 

Mr.  Day.  Can  you  state  to  the  Oomniission  any  rate  you  have  accepted 
less  than  the  published  rate  on  domestic  for  the  same  port? 

Mr.  Hitchins.  No;  I  could  not. 

Mr.  Day.  Well,  approximately. 

Mr.  Hitchins.  Well,  1  would  not  know  what  the  divisions  were 
finally.  It  is  a  matter  for  adjustment  between  the  lines.  We  do  not 
quote  any  rates  to  Liverpool  or  London.  Our  office  does  not  quote  any 
export  rates  at  all. 

Mr.  Day.  You  say  it  is  a  matter  of  adjustment  between  the  lines — 
how  of  adjustment? 

Mr.  Hitchins.  Well,  it  may  be  adjusted  by  claim. 

Mr.  Day.  How  is  the  claim  presented? 

Mr.  Hitchins.  There  are  a  number  of  ways.  It  may  be  presented 
by  the  line  that  clears  the  stuff  at  tlie  seaboard.  The  provisions  may 
be  billed  from  here  to  seaboard  and  a  bill  of  lading  given  by  the  fast- 
freight  line  naming  the  rate.  The  line  at  the  seaboard  would  deliver 
to  the  steamship  company  on  the  basis  of  the  inland  division  or  propor- 
tion of  the  export  rate,  and  if  it  is,  as  a  matter  of  convenience,  billed  at 
the  rate  on  domestic,  the  foreign-freight  agent  at  New  York,  Boston,  or 
Baltimore  will  make  a  claim  on  his  c()iiii)any  which  will  be  cleared 
through  the  dilferent  lines.     That  is  one  nu^thod. 

Mr.  Day.  Well,  what  is  another? 

Mr.  Hitchins.  Another  method  would  be  for  the  fast-freight  line  man 
here  to  collect  the  money  and  send  it  to  us.  The  packer  may  remit 
direct  to  him. 

Mr.  Day.  Has  any  claim  come  under  your  cognizance,  either  by  the 
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delivering  carrier  at  the  port  of  export  or  any  steamship  agency,  for 
participation  by  your  road  in  any  share  of  the  ocean  charges! 

Mr  HiTCHiNS.  Not  to  my  knowledge,  I  do  not  remember  receiving 
anything  of  that  kind. 

JMr.  Day.  In  domestic  bills  of  lading  that  are  sent  to  your  ofiQce  for 
signature  you  say  they  come  in  triplicate.     Is  the  rate  named  therein? 

Mr.  HiTCHiNS.  Usually. 

Mr.  Day.  The  through  rate  to  destination  is  mentioned  in  the  bill  of 
lading? 

Mr.  HiTcniNS.  On  export  traffic? 

Mr.  Day.  No;  on  the  domestic. 

Mr.  HrrcniNS.  Yes,  sir. 

Mr.  Day.  How  is  it  in  regard  to  bills  of  lading  for  export? 

Mr.  HiTcniNS.  I  do  not  know,  because  I  do  not  issue  any  export 
bills  of  lading.    They  are  surrendered  here 

Mr.  Day.  I  mean  the  bills  of  lading  you  issue  which  are  afterwards 
taken  up  by  the  fast-freight  line  agents  on  export  traffic. 

Mr.  HiTCHiNS.  I  do  not  know  whether  they  are  rated  or  not. 

Mr.  Day.  You  say  you  do  not  know  whether  the  rate  is  inserted? 

Mr.  HiTCHiNS.  Yes,  sir.  I  will  explain  our  system;  Our  principal 
packing-house  business  is  with  the  Armour  Company.  They  are  very 
close  to  us.  Our  fast  meat  train  leaves  at  6  o'clock  and  they  usually 
have  the  billing  ready  at  5.30.  We  send  a  man  over  and  he  signs  the 
bills  over  there.     If  tliey  are  rated,  they  rate  them  themselves. 

Mr.  Day.  Who  is  the  man  who  goes  over  to  sign  them? 

Mr.  HiTCHiNS.  My  sou  has  been  doing  it.  A  young  man,  17  or  18 
years  old. 

Mr.  Day.  Whose  name  does  he  sign — yours  or  his  own  ? 

Mr.  HiTCUiNS.  Mine. 

Mr.  Day.  Is  it  not  usual  on  bills  of  lading — is  it  not  a  usual  thing  to 
have  inserted  phraseologj^  substantially  like  this :  "  Kate  prepaid,  ocean 
charges  to  follow.'" 

Mr.  HITCHINS.  That  may  be. 

Mr.  Day.  What  is  your  son's  full  name? 

Mr,  HITCHINS.  Clayton  S.  Hitchins. 

Mr.  Day.  Do  you  have  anything  to  do  with  the  mileage  that  is  paid 
by  your  road  on  refrigerator  cars? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Or  private  cars — do  you  have  anything  to  do  with  the 
accounts? 

Mr.  Hitchins.  The  mileage  accounts? 

Mr.  Day.  Yes,  sir. 

Mr.  Hitchins.  No;  not  a  thing. 

Mr.  Day.  Who  does  that? 
-  Mr.  Hitchins.  It  is  handled  by  the  car  accountant  in  St.  Paul. 

Mr.  Day.  What  is  his  name? 

Mr.  Hitchins.  Snow. 

Mr.  Day.  You  have  nothing  to  do  with  it? 

Mr.  Hitchins.  Not  a  thing. 

Mr.  Day.  Take  these  refrigerator  cars.  Do  they  come  back  with  the 
traffic  or  do  they  simply  carry  traffic  one  way? 

Mr.  Hitchins.  That  depends  on  the  convenience  of  the  carrier. 

Mr.  Day.  How  does  it  prevail  on  your  line? 

Mr.  Hitchins.  If  we  are  short  of  cars  we  load  them  west;  if  we  are 
moving  empty  cars  this  way  anyhow,  we  move  them  empty.  It  is  a 
matter  of  convenience. 
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Mr.  Day.  Wbicli  practice  prevails? 

Mr.  HiTCHiNS.  It  depends  on  circumstances.  Sometimes  we  are  load- 
ing merchandise  in  them  and  at  other  times  we  are  not. 

Mr.  Day.  What  is  your  estimate  as  to  the  time  they  are  used"? 

Mr.  HiTCHiNS.  I  couhl  not  give  you  an  estimate  at  a  time  of  this 
kind.  When  there  is  a  big  east-bound  movement  it  is  more  ccmvenient 
to  load  box  cars,  and  the  refrigerators  are  allowed  to  come  empty. 
When  we  do  not  have  empty  cars  in  this  part  of  the  country  we  load 
merchandise  in  refrigerators. 

Mr.  Day.  That  is  all. 

Commissioner  Prouty.  I  want  to  ask  a  question  about  the  export 
business.  Doyou  know  when  a  carload  of  i)ackiiig-housc  products  leaves 
Kansas  City  whether  it  is  for  export  or  domestic  consumption? 

Mr.  HiTCiiiNS.  Yes,  sir. 

Commissioner  Prouty.  You  always  know  that? 

Mr.  HiTCHiNS.  Oil  export  it  is  consigned  in  cars  of  a  foreign  freight 
agent  and  mentions  to  sail  on  such  and  such  a  steamer,  such  a  date. 

Commissioner  Prouty.  Tiiat  is  so  even  though  the  billing  is  at  the 
domestic  rate.  I  understand  you  to  say  that  export  traffic  is  sometimes 
billed  on  the  domestic  rate  and  the  difference  subsequently  adjusted  by 
claim  ? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  My  inquiry  is,  can  you  always  determine 
when  the  freight  leaves  Kansas  City  whether  it  is  for  export  or  domestic 
consumption"? 

Mr.  HITCHINS.  Yes,  sir;  the  bill  of  lading  reads  "for  export,"  and 
gives  the  routing. 

Commissioner  Prouty.  Thatbillof  lading  would  be  made  out  by 

Mr.  HITCHINS.  The  shipper  with  us. 

Commissioner  Prouty.  Au'd  would  give  the  steamship  by  which  it 
was  to  go? 

Mr.  HITCHINS.  Yes,  sir. 

Commissioner  Prouty.  Through  whose  office  is  settlement  made 
with  the  Great  Western  for  its  share  in  the  rate  on  an  export  shipment? 

Mr.  HiTCHiNS.  Well,  it  would  ordinarily  be  through  the  auditor's 
office. 

Commissioner  Prouty.  Would  it  come  to  your  office  at  all? 

Mr.  Hitchins.  It  might. 

Commissioner  Prouty.  You  say  it  might? 

Mr.  Hitchins.  There  ara  so  many  diflerent  methods  by  which  it 
could  be  settled.  Now,  the  method  I  described  to  Judge  Day,  the  ship- 
ment to  be  billed  from  here  at  the  published  domestic  rate 

Commissioner  Prouty,  Suppose  it  is  billed  at  the  published  domes 
tic  rate;  in  that  case  do  they  pay  you  at  this  office  the  published 
domestic  rate? 

Mr.  Hitchins.  Well,  if  it  is  billed  collect,  it  is  paid  at  the  port.  If 
they  pay  us,  they  pay  not  the  published  rate  on  domestic,  but  the  rate 
they  liave  on  the  export  rate. 

Commissioner  Prouty.  That  is.  Armour  &  Co.  have  a  rate  for  export 
business,  and  they  pay  you  that  rate  even  though  it  is  billed  at  the 
domestic  rate? 
•    Mr.  Hitchins.  Yes,  sir. 

Commissioner  Prouty.  There  have  been  instances  in  which  they 
have  paid  you  in  that  way? 

Mr.  Hitchins.  Yes,  sir. 
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Commissioner  Protjty.  I  wish  you  would  look  up  some  instances  of 
that  kind,  some  one  instance  of  that  kind,  and  toll  us  the  amount  paid 
you  on  some  one  car  or  shipment  just  as  an  illustration  of  that  method 
of  doings  business. 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  You  say  there  is  another  method  of  doing 
business  and  that  is  by  way  of  claim  which  your  freight  agent  would 
make  in  New  York  ? 

Mr.  HiTCHiNS.  The  foreign  freight  agent  of  the  line  that  brought  the 
stuff  into  New  York. 

Commissioner  Prouty.  Does  that  claim  pass  through  your  office? 

Mr.  HiTCHiNS.  No,  sir;  it  would  not. 

Commissioner  Prouty.  You  would  not  know  anything  about  that? 

Mr.  HITCHINS.  No,  sir. 

Commissioner  Prouty.  Can  you  tell  in  a  rough  way  what  the  rela- 
tive amount  of  export  and  domestic  business  is  that  you  carried  out  of 
Kansas  City  for  the  packers  for  the  last  year — how  much  has  been 
export  and  how  much  domestic? 

Mr.  Hitohins.  I  have  not  that  at  my  fingers'  ends.  I  could  ascer- 
tain. 

Commissioner  Prouty.  1  wish  you  would  give  me  a  general  notion. 
Has  two  thirds  been  export  or  three-fourths? 

Mr.  Hitch  INS.  I  would  guess  the  other  way. 

Commissioner  Prouty.  Two-thirds  domestic? 

Mr.  HiTCHiNS.  Yes,  sir;  but  I  may  be  wrong  about  that. 

Commissioner  Prouty.  You  have  in  your  office  the  material  by  which 
you  could  make  a  statement  showing  how  much  was  domestic  and  how 
much  export  during  the  last  year? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  I  wish  you  would  make  a  statement  of  that 
sort  from  March  1, 1900,  to  March  1, 1901,  showing  how  much  you  han- 
dled and  how  much  was  for  export  and  how  much  domestic. 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  You  say  you  do  not  understand  that  there 
is  any  export  published  rate.  That  means,  I  suppose,  that  on  ex])ort 
traffic  you  take  any  rate  you  can  get,  or  some  rate  that  some  person 
authorized  has  a  mind  to  give? 

Mr.  HiTCHiNS.  The  final  divisions  of  an  export  rate  I  have  nothing 
to  do  with  determining  how  much  they  are,  but  my  understanding  is 
that  there  is  not  and  can  not  be  a  j)ublished  rate  on  export  traffic. 

Commissioner  Prouty.  It  is  your  business,  you  say,  to  get  your 
share  of  the  traffic  at  Kansas  City? 

Mr.  Hitchins.  I  beg  i)ardon.     I  say  to  try  to  get  it. 

Commissioner  Prouty.  1  do  not  suppose  you  do  get  it.  No  road 
does  that.  When  you  think  you  are  not  getting  quite  your  share  of 
the  traffic,  what  do  you  do  about  it? 

Mr.  Hitchins.  I  report  to  my  superior  officer. 

Commissioner  Prouty.  That  is  a  problem  you  do  not  undertake  to 
deal  with? 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Prouty.  And  presently  the  traffic  comes  your  way 
again  ? 

Mr.  Hitchins.  If  it  does  not  I  keep  hammering  at  them. 

Commissioner  Prouty.  I  want  to  ask  you  how  many  lines  carry 
packing-house  products  out  of  Kansas  City  east? 

Mr.  Hitchins.  Initial  lines  out  of  Kansas  City? 
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Commissioner  Prouty.  Out  of  Kansas  City. 

Mr.  HiTCHiNS.  I  think  tliere  are  thirteen. 

Commissioner  Prouty.  Thirteen  lines  operating  in  Kansas  City  to 
carry  traffic  from  Kansas  City  to  eastern  destinations? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  What  do  you  mean  by  lines? 

Mr.  HiTCHiNS.  I  mean  railroads. 

Commissioner  Prouty.  Are  there  more  than  13  railroads  entering 
Kansas  City? 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Prouty.  How  many  railroads  in  Kansas  City  compete 
for  export  business? 

Mr.  Hitchins.  Thirteen,  as  I  understand. 

Commissioner  Prouty.  Are  there  not  some  roads  that  carry  export 
business  through  southern  ports? 

Mr.  Hitchins.  In  the  13  I  include  those. 

Commissioner  Prouty.  How  many  com  pete  for  business  to  Kew  York? 

Mr.  Hitchins.  Well,  I  do  not  know  without  counting  up.  I  should 
say  about  ten. 

Commissioner  Clements.  How  many  important  packing  houses  in 
Kansas  City  for  whose  business  these  roads  compete? 

Mr.  Hitchins.  There  is  the  Armour  Packing  House,  Swift,  Fowler, 
Cudahy,  Schwarzschild  &  Sulzberger;  the  Dold  Packing  Company  were 
in  business,  but  they  burnt  out  and  have  not  yet  rebuilt. 

Commissioner  Clements.  Does  your  road  get  business  from  all  these 
companies  in  imi^ortant  quantities? 

Mr.  Hitchins.  We  may  get  business  from  all,  but  we  get  the  bulk  of 
our  business  from  the  Armour  Packing  Company. 

Commissioner  Clements.  Does  Armour  &  Co.  ship  mostly  over  your 
road,  or  divide  among  all  the  roads? 

Mr.  Hitchins.  It  divides  among  all  of  them. 

Commissioner  Clements.  W^hen  you  sign  a  bill  of  lading,  or  some- 
body does  on  your  behalf,  presented  by  the  Armour  Company,  what 
steps  do  you  take  to  ascertain  whether  it  is  a  correct  statement  of  the 
weight  and  quantity? 

Mr.  Hitchins.  The  Armour  Company  are  members  of  the  Western 
Eailway  Weighing  Association,  an  association  formed  by  all  the  rail- 
roads; they  are  members  of  that  association,  who  have  men  examine 
their  books  at  regular  intervals  to  see  that  they  have  given  the  right 
weights. 

Commissioner  Clements.  Who  compose  the  association? 

Mr.  Hitchins.  All  the  railroads  west  of  Chicago,  I  think,  are  mem- 
bers of  the  Western  Eailway  Weighing  Association. 

Commissioner  Clements,  In  case  of  foreign  shipments  you  bill,  as  I 
understand,  to  the  seabord  only? 

Mr.  Hitchins.  Yes,  sir.  Well,  the  bill  is  issued  in  Kansas  City 
through  to  the  final  destination. 

Commissioner  Clements.  Is  it  issued  here? 

Mr.  Hitchins.  It  is  issued  here  to  the  final  port — final  destination. 

Commissioner  Clements.  Well,  in  respect  to  shipments  of  this  kind, 
does  anything  come  to  your  knowledge  subsequently,  any  papers  or 
inquiries  of  any  kind  relating  to  claims  for  overcharge  or  damage  or 
things  of  that  kind? 

Mr.  Hitchins.  Well,  it  would  depend.  If  a  shipment  was  damaged 
I  would  be  asked  for  my  record,  how  it  was  loaded,  under  what  seals  it 
went  forward,  what  train,  what  conductor 
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Commissioner  Clements.  And  what  quantity? 

Mr.  HiTCHiNS.  Yes,  sir;  and  if  we  liad  inspected  the  car,  if  we 
knew  tbat  quantity  was  loaded,  whether  we  accepted  the  packer's  check. 

Commissioner  Clements.  In  case  it  was  an  overcharge,  woukl  the 
same  inquiries  come  to  you? 

Mr.  HiTCHiNS.  It  would  depend  altogether  on  the  nature  of  the 
overcharge  claimed.  If  they  claimed  an  overcharge  in  weight  or  an 
overcharge  that  they  had  given  an  erroneous  description  of  the  article 
or  we  had  charged  them  on  one  article  and  it  was  really  another,  that 
claim  would  go  to  the  Western  Eailway  Weighing  Association  and 
they  would  have  their  inspector  go  down  and  see  what  the  goods  were 
and  what  the  shipment  was  and  make  his  recommendations. 

Commissioner  Clements.  You  have  no  information  directly  or  indi- 
rectly of  any  method  of  adjusting  claims  under  these  various  classes 
for  overcharges,  damages,  etc.,  by  which  a  part  of  the  rate  is  to  be  paid 
back  and  is  paid  back? 

Mr.  HITCHINS.  No,  sir. 

Commissioner  Clements.  That  is  all. 

Mr.  Day.  When  you  issue  bills  of  lading  or  execute  bills  of  lading 
sent  to  you  by  the  shipper,  what  does  that  bill  of  lading  contain  that 
you  have  your  name  subscribed  to? 

Mr.  Hitchins.  It  is  our  printed  form  of  contract. 

Mr.  Day.  What  is  written  in? 

Commissioner  Prouty.  Have  liim  bring  one,  Mr.  Day,  and  let  us 
see  it.     Let  him  bring  one  of  each  kind,  a  domestic  and  a  foreign  one. 

Mr.  Day.  Very  well,  Mr.  Hitchins,  bring  that  with  the  memorandum 
of  names. 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Clements.  Will  you  bring  those  in  the  afternoon? 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Clements.  That  seems  to  be  all. 

The  witness  was  excused. 

D.  F.  Hurd,  being. duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  occupation,  Mr.  Hurd? 

Mr.  Hurd.  I  represent  the  Lake  Shore  and  Michigan  Southern  Eail- 
road,  the  Ked  Line,  and  White  Line,  and  the  West  Shore  Line. 

Mr.  Day.  So  you  have  a  double  capacity  here.  You  represent  the 
Lake  Shore  and  Michigan  Southern  Railroad  and  the  three  lines? 

Mr.  Hurd.  The  three  fast  freight  lines  operating  over  their  rails. 

Mr.  Day.  What  roads  do  those  three  lines  operate  ov^er? 

Mr.  Hurd.  The  Red  Line  is  primarily  the  Lake  Shore  and  New  York 
Central  to  New  York;  to  Boston  and  New  England  territory  the  Lake 
Shore,  the  New  York  Central,  and  the  Boston  and  Albany;  to  Phila- 
delphia it  operates  over  the  Lake  Shore,  the  New  York  Central,  and 
the  Philadelphia  and  Reading.  The  West  Shore  is  similar  except  that 
the  West  Shore  Railroad  is  substituted  for  the  New  York  Central. 

Mr.  Day.  Do  the  lines  you  represent  operate  over  any  particular 
roads  west  of  Chicago? 

Mr.  Hurd.  No,  sir. 

Mr.  Day.  You  send  your  cars  loaded  over  whatever  route  from  here 
may  suit  the  convenience  of  the  shii(i)er  or  your  convenience? 

Mr.  Hurd.  We  have  no  line. 

Mr.  Day.  What  are  your  functions  here  in  relation  to  those  three  fast 
freight  lines  and  the  railroads  you  have  mentioned  ?  What  is  the  scope 
of  your  duties? 

Mr.  Hurd.  Looking  after  their  interest  in  their  varied  nature. 
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Mr.  Day.  What  work  do  you  perform  for  the  Lake  Shore? 

Mr.  HuRD.  I  endeavor  to  secure  trafQc  for  tliera  and  look  after  such 
matters  as  may  come  up  iu  connection  with  it. 

Mr.  Day.  Iu  respect  to  packing'-house  products,  do  you  quote  rates? 

Mr.  HuBD.  When  we  are  called  upon. 

Mr.  Day.  AVhere  do  you  quote  rates  to  ? 

Mr.  HuRD.  To  territory  to  which  the  lines  interested  operate. 

Mr.  Day.  Do  you  have  published  tariffs  in  your  office? 

Mr.  HuRD.  Yes,  sir;  we  have  the  file  of  tariffs. 

Mr.  Day.  Are  you  supplied  with  tariffs  as  they  are  changed  from  time 
to  time  by  the  road  you  represent? 

Mr.  HuRD.  We  are  supposed  to  be. 

Mr.  Day.  And  the  agencies  of  which  they  are  members? 

Mr.  HuRD.  We  are  supposed  to  have  a  complete  file. 

Mr.  Day.  What  is  the  present  rate  on  packing-house  products  to 
'New  York  City? 

Mr.  HuBD.  From  where? 

Mr.  Day.  From  here  to  New  York  City. 

Mr.  HuRD.  My  recollection  is  that  the  rate  is  53^  cents. 

Mr.  Day.  How  is  that  made  up?  "    . 

Mr.  HuRD.  It  can  be  made  up  in  two  ways,  one  based  on  the  Missis- 
sippi River  of  18.^  cents  and  35  cents  east,  and  the  other  based  on  Chi- 
cago 23^  cents  plus  30  cents  east. 

Mr.  Day.  During  the  month  of  February  did  you  quote  any  rate  on 
packing-house  products  to  New  York  less  than  that  rate? 

Mr.  HuRD.  Not  that  I  know  of. 

Mr.  Day.  Did  you  during  the  month  of  March? 

Mr.  HuRD.  You  speak  of  this  month? 

Mr.  Day.  Yes,  sir. 

Mr.  HuRD.  Not  that  I  know  of. 

Mr.  Day.  Do  your  records  show  what  rates  you  have  contracted  to 
take  traffic  at? 

Mr.  HuRD.  We  have  practically  had  none. 

Mr.  Day.  You  mean  the  three  lines  of  road  you  represent  have  not 
carried  any  from  here  during  the  month  of  March — packing-house 
products? 

Mr.  HuRD.  Practically  nothing. 

Mr.  Day.  What  do  you  mean  by  "practically  nothing?"  None  at  all? 

Mr.  HuRD.  We  might  have  had  one  or  two  cars. 

Mr.  Day.  How  about  the  mouth  of  February? 

Mr.  HuRD.  You  are  referring  to  packing-house  products  other  than 
dressed  beef? 

Mr.  Day.  Packing- house  products,  dressed  beef — either  or  both? 

Mr.  HuRD.  I  could  not  say  how  much  we  have  had.     I  do  not  know. 

Mr.  Day.  Do  your  records  show? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  What  sort  of  record  do  you  keep? 

Mr.  HuRD.  Of  such  shipments  as  we  are  advised  move  our  way. 

Mr.  Day.  How  many  employees  have  you  in  your  office? 

Mr.  Hurd.  I  have  a  contract  agent  and  a  stenographer. 

Mr.  Day.  Have  you  quoted  any  traffic,  for  export  at  a  lower  rate 
than  the  published  rate  on  domestic  traffic? 

Mr.  Hurd.  No,  sir. 

Mr.  Day.  Have  you  contracted  for  any  during  the  months  of  January, 
February,  or  March? 

Mr.  Hurd.  No,  sir. 
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Mr.  DA.Y.  Did  you  during  the  moiitli  of  December? 

Mr.  HuiiD.  No,  sir. 

Mr.  Day.  Or  November! 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Or  October? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Have  you  contracted  to  carry  any  traffic,  either  domestic 
or  export,  to  the  port  of  New  York  or  Boston  afc  a  lower  rate  thau  the 
published  rate? 

Mr.  HuED.  I  have  not. 

Mr.  Day.  Has  anybody  in  your  office  under  your  supervision  done 
that? 

Mr.  HuRD,  Not  to  mj^  knowledge. 

Mr.  Day.  Would  you  know  it  if  it  had  been  done? 

Mr.  HuRD.  I  believe  I  would. 

Mr.  Day.  You  wish  the  Commission  to  understand,  do  you,  that  all 
of  the  traffic  that  has  been  contracted  for,  packing  house  products  or 
dressed  beef,  during  this  year  has  been  contracted  for  at  the  published 
rate,  that  is,  53i  cents? 

Mr.  HuRD.  In  ,so  far  as  I  know  anything  about  or  have  had  anything 
to  do  with. 

Commissioner  Prouty.  How  do  you  make  export  rates?  Do  the 
packers  inquire  for  an  export  rate? 

Mr.  HuRD.  They  may  very  seldom  of  me. 

Commissioner  Frouty.  If  they  did,  how  would  you  make  it? 

Mr.  HuRD.  We  would  add  the  ocean  rate  obtainable  from  time  to 
time  to  the  published  tariff  rate  to  seaboard. 

Commissioner  Prouty.  That  is  all. 

Mr.  Day.  Mr.  Hurd,  from  whom  do  you  get  your  tariffs  which  yon 
quote  to  shippers  ? 

Mr.  Hurd.  It  depends  what  basis  we  use,  or  rather,  what  initial 
routing.     Tlie  Mississippi  River  tariils  are  publislied  by  Western  roads. 

Mr.  Day.  I  mean  from  the  Mississipi)i  Kiver  east? 

Mr.  Hurd.  They  would  come  to  us,  aiul  probably  do,  from  the  offices 
of  the  western  roads. 

Mr.  Day.  Do  you  get  any  of  them  from  tlie  Central  Freight 
Association? 

Mr.  Hurd.  Any  tariflfs? 

Mr.  Day.  Yes,  sir. 

Mr.  Hurd.  No,  sir. 

Mr.  Day.  Do  you  get  any  tariff  sheets  from  the  office  of  which  Mr. 
J.  F.  Tucker  is  chairman  ? 

Mr.  Hurd.  I  do  not  recall  any. 

Mr.  Day.  Have  you  received  a  document  from  his  office  or  from  the 
Lake  Shore  and  Michigan  Southern  agencies,  any  of  them,  or  from  any 
other  of  the  lines  east  of  the  Mississippi  Piver,  or  any  association,  nam- 
ing an  export  rate  on  packing-house  products  of  29  cents  from  the 
Mississippi  Piver? 

Mr.  Hurd.  Of  how  much? 

Mr.  Day.  29  cents. 

Mr.  Hurd.  I  have  no  knowledge  of  it. 

Mr.  Day.  Have  you  any  information  that  there  is  such  a  rate? 

Mr.  Hurd.  No  information. 

Mr.  Day.  Or  a  rate  of  25  cents  from  Chicago  east  on  export  traffic? 

Mr.  Hued.  No,  sir. 
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Mr.  Day.  You  have  had  no  information  of  any  such  rate  being 
quoted  eitlier  formally,  officially,  or  informally? 

Mr.  HuRD.  1  have  no  knowledj^e  oi'  it. 

Mr.  Day.  Yon  have  not  heard  of  it? 

Mr.  HuRD,  Heard  whether  there  was  or  not? 

Mr.  Day.  Yes,  sir. 

Mr.  HuRD.  I  have  heard  it  remarked  as  a  matter  of  conversation. 

Mr.  Day.  Heard  what  remarked? 

Mr.  HiiRD.  That  there  was  such  a  tariff. 

Mr.  Day.  Who  did  yon  hear  that  it  came  from — what  source? 

Mr.  HuRD.  That  tlie  information  came  from  or  the  document? 

Mr.  Day.  The  tariff — the  information  you  have.  Assign  the  origin 
of  that  tarift". 

Mr.  HuRD.  I  do  not  know;  I  do  not  recollect. 

Mr.  Day.  When  did  you  understand  that  that  was  issued? 

Mr.  HuRD.  My  recollection  is  possibly  six  weeks  ago;  possibly  less. 

Mr.  Day.  Was  it  not  about  or  shortly  after  the  1st  of  January? 

Mr.  HuRD.  It  would  not  appear  to  me  so. 

Mr.  Day.  From  whom  do  you  get  t}ie  authority  to  make  rates? 

Mr.  HuRD.  I  have  no  authority. 

Mr.  Day.  To  name  rates — to  quote  rates? 

Mr.  HuRD.  Other  than  our  published  tariff  rates. 

Mr.  Day.  Where  do  you  get  that  from  ? 

Mr.  HuRD.  1  consider  that  the  taritf  furnished  me  is  authority  to 
quote  the  rate  therein  contained.  It  may  come  from  one  source  or 
another. 

Mr.  Day.  Have  you,  within  the  past  six  months',  say,  had  any 
authority  from  any  source  to  quote  a  lower  rate  than  the  published 
tariff  rate  on  either  domestic  or  export  traffic? 

Mr.  HuRD.  Not  that  I  know  of. 

Mr.  Day.  Do  you  mean  that  no  such  authority  has  been  given  you 
or  that  you  do  not  remember  whether  it  has  or  not? 

Mr.  HuRD.  I  do  not  know  of  such  authority  having  been  given  me. 

Mr,  Day.  Have  you  participated  at  all  in  the  refund  of  any  charges 
that  had  been  collected,i)repaid,  on  packing-house  products  in  the  past 
six  months? 

Mr.  HuRD.  Not  to  my  knowledge.  I  do  not  know  that  there  have 
been. 

Mr.  Day.  Have  you  at  any  time? 

Mr.  HuRD.  How  far  back  do  you  refer? 

Mr.  Day.  Well,  say  a  year  and  a  half. 

Mr.  HuRD.  No,  sir. 

Commissioner  Prouty.  Ask  him  if  he  ever  did,  Mr.  Day. 

Mr.  Day.  Well,  answer  that  question. 

Mr.  HuRD.  I  do  not  know  that  I  'lave. 

Mr.  Day.  Do  you  not  remember? 

Mr.  HuRD.  1  do  not  know  that  I  have. 

Commissioner  Prouty.  Do  you  know  you  have  not? 

Mr.  HuRD.  My  recollection  is  strong  that  way. 

Mr.  Day.  Has  any  claim  passed  through  your  hands,  whether  coming 
from  either  of  the  officers  of  the  fast  freight  lines  that  you  represent 
here  or  through  the  shii)per,  for  any  refund  on  charges  that  had  been 
prepaid  on  traffic;  destined  for  domestic  consumption  at  the  Atlantic 
Beaboard  or  for  export? 

Mr.  HuRD.  I  do  not  know  of  any  such  conditions. 

Mr.  Day.  I  ask  you  whether  any  claim  has  been  presented  to  you? 
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Mr.  HuRD.  !No,  sir. 

Mr.  Day.  Or  passed  through  your  hands  for  your  approval? 

Mr.  Kurd.  No,  sir. 

Mr.  Day.  Or  for  your  examiuation? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Not  within  the  last  six  months? 

Mr.  HURD.  No.  sir. 

Mr.  Day.  No  claim  presented  to  you  on  behalf  of  Armour  &  Co.? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Swift  &  Co.? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Schwarzschild  &  Sulzberger? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Or  Fowler,  Limited? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Or  the  Cudahys? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Has  any  claim  been  presented  to  you  for  a  contribution  or 
for  you  to  collect  from  others  to  the  payment  of  ocean  cliarges  on  traf- 
fic that  has  been  carried  east  by  the  lines  you  represent  or  either  of 
them  ? 

Mr.  HuRD.  That  question  once  more. 

Mr.  Day.  I  will  ask  the  stenograi>her  to  repeat  it. 

The  stenographer  repeated  the  question  as  follows: 

Mr.  Day.  Has  any  claim  been  presented  to  yon  for  a  coutribntion  or  for  yon  to 
collect  from  others  to  the  payment  of  ocean  charges  on  traflic  that  has  been  carried 
east  by  the  lines  you  represent  or  either  of  them? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  The  traffic  that  went  out  over  either  of  the  lines  you  repre- 
sent here  in  the  month  of  January  or  February — you  say  some  did  go — 
how  is  that  traflic  billed? 

Mr.  HuRD.  Let  me  refer  to  dressed  beef  in  that  particular.  That  is 
the  only  traffic  I  know  of,  and  I  know  nothing  about  that  as  to  its 
condition. 

Mr.  Day.  You  know  nothing  about  what? 

Mr.  HuRD.  The  movement  of  the  dressed-beef  business  other  than 
the  records  that  we  have  had  dressed-beef  business. 

Mr.  Day.  I  am  asking  as  to  the  bills  of  lading.  You  issue  a  bill  of 
lading  on  the  traflic  that  comes  by  the  White  Line,  or  either  of  the 
lines  you  represent? 

Mr.  HuRD.  We  may  be  called  on  to  do  so. 

Mr.  Day.  What  is  expressed  in  the  bill  of  lading?  What  do  you 
put  into  the  bill  of  lading?     Do  you  sign  it? 

Mr.  HiTRD.  I  do  not  know  that  we  have  issued  any  bills  of  lading  for 
that  traffic. 

Mr.  Day.  For  any  traffic? 

Mr.  HuRD.  Not  for  that  traffic  referred  to. 

Mr.  Day.  Well,  any  dressed  beef  traffic  within  the  last  six  months, 
or  packing-house  products  within  the  last  six  months. 

Mr.  Kurd.  We  may  have  issued  bills  of  lading. 

Mr.  Day.  Tell  the  Commission  what  is  the  course  of  your  business, 
how  you  conduct  it,  whether  you  take  up  the  bills  of  lading  issued  by 
the  initial  line  and  what  sort  of  bill  of  lading  you  substitute  for  it,  and 
what  appears  in  that  bill  of  lading? 

Mr.  HuRD.  Should  we  be  called  on  to  issue  a  bill  of  lading  the  west- 
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em  road's  receipt  would  be  presented,  for  wliicb  we  would  excliange  the 
bill  of  lading. 

Commissioner  Prouty.  Would  you  do  it  bere  or  soniewbere  else? 

Mr.  HuE.D.  At  Kansas  City. 

Mr.  Day.  Wbat  do  you  express  in  tbat  bill  of  lading?  What  do  you 
write  into  it!     The  number  of  the  car? 

Mr.'HuRD.  If  it  is  requested;  not  always. 

Mr.  Day.  The  consignor — is  he  named? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  The  consignee? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  The  character  of  the  trafiicf 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  The  weight? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  Who  makes  out  these  bills  of  lading? 

Mr.  HuRD.  They  are  made  out  in  my  oflice  by  the  clerk. 

Mr.  Day.  They  are  not  written  up  by  the  shippers,  by  the  packers? 

Mr.  HuRD.  We  have  had  none  that  way. 

Mr.  Day.  Is  the  rate  at  which  the  traffic  is  carried  named  in  the  bill 
of  lading? 

Mr.  HuRD.  It  may  be. 

Mr.  Day.  What  is  the  usual  practice? 

Mr.  HuRD.  I  hardly  feel  competent  to  speak  on  the  usual  practice 
because  we  have  not  had  enough  of  it  to  signify. 

Mr.  Day.  I  am  speaking  of  either  dressed  beef  or  packinghouse 
products. 

Mr.  Kurd.  Dressed  beef  we  issue  no  bills  of  lading  on  whatever. 

Mr.  Day.  What  substitute  is  used  for  a  bill  of  lading?  What  is  your 
procedure!  Whatdoyoudo!  How  do  you  keep  your  account?  What 
do  you  issue  to  the  shipper? 

Mr,  HuRD.  We  issue  nothing  to  the  shipper.  He  calls  on  us  for 
nothing.  In  fact,  we  have  no  record  of  it  other  than  they  come  to  us 
with  copies  of  billing. 

Mr.  Day.  The  copies  of  billing  on  dressed  beef? 

Mr.  HuRD.  Yes,  sir;  copies  of  the  waybills. 

Mr.  Day.  Well,  now,  in  the  bills  of  lading  you  have  issued  in  the 
past  six  months,  in  what  instances  has  the  rate  been  inserted  in  the  bill 
of  lading? 

Mr.  HuRD.  I  do  not  know  that  it  has  or  has  not. 

Mr.  Day.  In  what  instances  do  you,  as  a  matter  of  course,  insert  itf 

Mr.  IIURD.  What  would  we  insert? 

Mr.  Day.  In  what  instances  is  the  rate  at  which  the  traffic  is  carried 
or  at  which  it  is  contracted  for  inserted  in  the  bill  of  lading! 

Mr.  HuRD.  It  strikes  me  at  the  request  of  the  shipi)er  whether  or  not. 

Mr.  Day.  Otherwise  j'ou  do  not  insert  it.  Who  writes  up  the  bills 
of  lading  in  your  office! 

Mr.  HuRD.  Mr.  Ledlie. 

Mr.  Day.  He  signs  your  name? 

Mr.  IIURD.  My  name. 

Mr.  Day.  How  long  have  you  been  agent  for  these  lines  here? 

Mr.  HuRD.  Two  years. 

Mr.  Day.  When  the  traffic  goes  out  over  one  of  the  lines  you  repre- 
sent, and  the  charges  are  prepaid,  who  are  they  i)aid  to! 

Mr.  HiJRD.  It  may  be  in  one  instance  one  paxty  or  another.  I  do 
not  know. 
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Mr.  Day.  Are  they  paid  to  yonr  office  at  all  in  any  instance? 

Mr.  HuRD.  1  do  not  recall  any  instance. 

Mr.  Day.  Do  you  wish  the  Commission  to  understand  that  you  say 
it  has  not  been  paid  to  your  office? 

Mr.  HuRD.  It  may  have  been. 

Mr.  Day.  Has  that  occurred  this  month  t 

Mr.  HuRD.  I  do  not  know  of  anything  this  month. 

Mr.  Day.  Any  instance  during  the  month  of  February? 

Mr.  HuRD.  I  do  not  know  of  anything  during  February. 

Mr.  Day.  You  mean  to  say  that  none  was  prepaid  during  February? 

Mr.  HuRD.  I  do  not  know  of  any. 

Mr.  Day.  Your  books  show,  do  they? 

Mr.  HuRD.  I  do  not  know  whether  they  would  or  not. 

Mr.  Day.  What  books  do  you  keep?  What  sort  of  books  do  you 
keep  in  which  packing- house  products  or  dressed  beef  transported  by 
either  of  the  lines  you  represent  are  mentioned? 

Mr.  HuRD.  We  have  no  books,  no  bookkeeping  method. 

Mr.  Day.  What  sort  of  record  do  you  keep? 

Mr.  HuRD.  I  do  not  know  how  to  answer  that  question  as  to  a 
record. 

Mr.  Day.  What  sort  of  documentary  evidence  do  you  preserve  from 
day  to  day  or  week  to  week  respecting  packing- house  products  or 
dressed  beef  that  has  passed  across  the  Mississippi  Eiver  by  either  of 
the  lines  you  represent? 

Mr.  HuRD.  We  enter  it  in  what  we  call  a  tonnage  book. 

Mr.  Day.  What  does  that  show? 

Mr.  HuRD.  It  shows  the  date,  the  car  number,  the  consignee,  the 
destination,  and  weight. 

Mr.  Day.  The  rate? 

Mr.  IIURD.  It  may  show  the  rate. 

Mr.  Day.  Does  it  usually? 

Mr.  HuRD.  I  do  not  know  whether  it  does  or  not. 

Mr.  Day.  What  rate  does  it  show? 

Mr.  HuRD.  The  rate  from  which  the  record  is  made. 

Mr.  Day.  Does  it  show  the  rate  at  which  the  traffic  is  carried? 

Mr.  HuRD.  So  far  as  I  know. 

Mr.  Day.  You  say  you  have  two  clerks  in  your  office,  two  assistants? 

Mr.  HuRD.  I  have  a  stenographer  and  clerk. 

Mr.  Day.  What  is  your  stenographer's  name? 

Mr.  HuRD.  A  lady.  Miss  Hardacre. 

Mr.  Day.  What  is  her  first  name? 

Mr.  HuRD.  Euth. 

Mr.  Day.  What  is  the  man  assistant's  name? 

Mr.  HuRD.  H.  L.  Ledlie. 

Mr.  Day.  Have  you  at  any  time  within  the  past  six  months  made 
any  assessment  or  presented  any  claim  to  any  of  the  roads  that  par- 
ticipated in  the  hauling  of  the  traffic  that  went  by  your  line — packing- 
house products  or  dressed  beef? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Have  any  moneys  passed  through  your  hands — and  when 
I  speak  of  moneys  I  include  checks,  drafts,  or  any  evidence  of  the  right 
to  collect  money — passed  through  your  hands  in  the  i^ast  six  mouths 
which  represented  a  refund  or  rebate  on  traffic  that  had  been  taken  by 
your  lines  to  j)oints  east  of  the  Mississippi  Eiver  ? 

Mr.  HuRD.  Has  any  ? 

Mr.  Day.  Yes, 
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Mr.  HuRD.  There  may  have. 

Mr.  Day.  Wlien? 

Mr.  HuRD.  I  do  not  know  of  any  particular  period. 

Mr.  T)AY.  How  about  tlie  month  of  February — any  iu  February? 

Mr.  HuRD.  You  ask  me  whether  we  have  handled  any  moneys  during 
the  month  for  the  transportation  of  business! 

Mr.  Day.  Which  represented  a  rebate  or  refund  on  what  has  been 
paid? 

Mr.  HuRD.  I  would  like  to  amend  my  answer  to  say,  there  has  not. 

Mr.  Day.  J)o  you  cjuote  ocean  rates?  Do  you  quote  rates  from  Kan- 
sas City  on  packing-house  jiroducts  to  Liverpool  or  any  continental 
ports? 

Mr.  HuRD.  If  we  should  be  called  on  we  would, 

Mr.  Day.  Have  you  done  so  within  a  mouth? 

Mr.  HuRD.  I  may  have. 

Mr.  Day.  When? 

Mr.  HuRD.  I  do  not  know  when. 

Mr.  Day.  This  week? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Last  week? 

Mr.  HuRD.  I  do  not  recall  last  week. 

Mr.  Day.  Quote  them,  I  say — name  tlie  rate,  or  Mr.  Ledlie  represent- 
ing you? 

Mr.  HuRD.  Rates  may  have  been  quoted.  AVe  are  frequently  called 
up  over  the  telephone  to  name  rates. 

Mr.  Day.  I  ask  if  that  has  been  done  within  a  week? 

Mr.  HuRD.  I  could  not  say  whether  it  has  or  has  not. 

Mr.  Day.  How  about  last  week? 

Mr.  HuRD.  It  is  possible. 

Mr.  Day.  What  rate  to  Liverpool  were  you  quoting  last  week? 

Mr.  HuRD.  I  do  not  know  I  was  (juoting  it. 

Mr.  Day.  Name  a  rate  you  did  quote  last  week  to  some  foreign  port. 

Mr.  HuRD.  I  do  not  know  that  I  quoted  a  rate  last  week  to  a  foreign 
port. 

Mr.  Day.  Or  this  week? 

Mr.  HuRD.  Or  this  week. 

Mr.  Day.  Or  Mr.  Ledlie  quoted  for  you  ? 

Mr.  HuRD.  I  do  not  know. 

Mr.  Day.  Name  some  rate  you  quoted  within  a  month  to  Liverpool 
or  a  continental  port. 

Mr.  HuRD.  I  do  not  recall  a  rate  quoted  to  Liveri)ool  or  a  continental 
port. 

Mr.  Day.  In  January,  then? 

Mr.  IIURD.  I  do  not  recall. 

Mr.  Day.  How  was  that  rate  made  up  when  you  did  quote  it? 

Mr.  HuRD.  I  do  not  remember. 

Mr.  Day.  When  you  quote  it,  how  do  you  make  up  the  rate  to  the 
continental  port  or  Liverpool  or  London  or  (ilasgow? 

Mr.  HuRD.  I  think  I  answered  that  question. 

Mr.  Day.  Answer  it  again. 

Mr.  HuRD.  The  ocean  rate  obtainable  from  time  to  time  added  to  the 
inland. 

Mr.  Day.  Added  to  the  full  inland? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  In  every  instance  the  full  inland  was  exacted  that  you  did 
carry  it  at? 
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Mr.  HuRD.  I  do  not  know  that  we  have  always  computed  the  rates. 

Mr.  Day.  Did  you  have  anything  to  do  with  the  collecting  of  them? 

Mr.  HuRi).  No,  sir. 

Mr.  Day.  When  you  quote  a  rate  to  any  foreign  port,  how  are  the 
ocean  charges  cared  for,  paid,  or  by  whom? 

Mr.  HuRD.  Tbey  may  be  prepaid  and  they  may  be  collected  at  the 
other  end. 

Mr.  Day.  When  prepaid,  who  pays  them  and  to  what  agency? 

Mr.  HuRD.  If  prepaid  they  would  be  paid  by  the  [shipper. 

Mr.  Day.  Do  your  agencies  have  any  relation  to  agencies  in  New 
York  that  prepay  the  rate  to  you? 

Mr.  HuRD.  Forwarding  agents  in  New  York? 

Mr.  Day.  Yes,  sir. 

Mr.  HuRD.  No,  sir;  not  that  I  know  of. 

Mr.  Day.  Do  you  have  anything  to  do  with  quoting  an  ocean  rate, 
or  do  you  have  anything  to  do  with  the  payment  of  it? 

Mr.  HuRD.  Not  necessarily. 

Mr.  Day.  Do  you  at  all,  in  any  instance?    Have  you  paid  it? 

Mr.  HuRD.  I  do  not  know  of  any  instance. 

Mr.  Day.  You  said  that  in  the  bill  of  lading,  or  in  your  tonnage 
book,  the  weight  of  the  traffic  loaded  and  carried  by  your  lines,  or  the 
lines  you  represent,  is  stated.  What  is  the  i)urpose  of  having  the 
weight  stated  in  the  tonnage  book? 

Mr.  HuRD.  It  is  a  matter  of  an  abstract  of  billing. 

Mr.  Day.  Simply  an  abstract  of  the  billing? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  Does  the  statement  of  weight  serve  any  purpose  other  than 
the  formal  abstract  of  the  billing?  Do  you  use  that  weight  later  on  for 
any  purj)ose? 

Mr.  HuRD.  I  know  of  no  purpose  it  would  be  used  for. 

Mr.  Day.  So  far  as  the  kee[nng  of  your  accounts  are  concerned  or 
any  further  dealing  with  the  traffic  is  concerned  you  might  as  well  not 
have  the  matter  set  down. 

Mr.  HiiRD.  As  far  as  dealing  with  the  traflSc? 

Mr.  Day.  Yes. 

Mr.  HuRD.  It  is  simply  an  office  convenience. 

Mr.  Day.  What  do  you  use  it  for? 

Mr.  HuRD.  Possibly  making  up  a  tonnage  statement;  iiossibly  in 
referring  to  it  sometimes. 

Mr.  Day.  For  wbat  ijurpose  might  you  refer  to  it? 

Mr.  HuRD.  We  might  be  called  upon  to  locate  a  delayed  8hij)ment 
or  lost  shipment. 

Mr.  Day.  Or  if  referred  to  you  for  the  purpose  of  adjusting  an 
account? 

Mr.  ELuRD.  If  we  were  sent  papers  in  a  damage  claim  or  an  over- 
charge claim  it  would  probably  be  referred  to. 

Mr.  Day.  How  would  the  overcharge  be,  for  a  greater  weight  than 
actually  carried? 

Mr.  HuRD.  It  might  be. 

Mr.  Day.  How  do  you  ascertain  the  weight  set  down  in  the  tonnage 
book?     Is  the  weight  actually  represented  in  the  car? 

Mr.  HuRD.  We  do  not  know  it  to  be  a  fact. 

Mr.  Day.  From  whom  do  you  get  the  weight? 

Mr.  Hi'RD.  The  weights  are  from  copies  of  waybills, 

Mr.  Day.  Who  does  the  weighing? 
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Mr.  ITuRD,  The  weighing  done  at  Kansas  City  is  done,  I  believe,  by 
the  Western  Weighing  Association. 

Mr.  Day.  Do  they  weigh  all  cars  of  packing-house  products  and 
dressed  beef? 

Mr.  HuRD.  I  do  not  know  that. 

Mr.  Day.  Do  they  generally  weigh  them? 

Mr.  HuRD.  1  do  not  know  that. 

Mr.  Day.  Do  you  know  whether  they  have  an  agent  at  each  of  the 
packing  houses? 

Mr.  HuRD.  I  do  not  know  it  positively. 

Mr.  Day.  What  is  your  understanding? 

Mr.  IIURD.  I  never  have  had  the  question  presented. 

Mr,  Day.  When  traffic  goes  along  with  charges  to  follow,  does  your 
ofHce  have  anything  to  do  with  the  collection  of  the  charges? 

Mr.  HuRD.  No,  sir. 

Mr.  Day.  Then  for  the  past  six  months  the  only  function  your  office 
has  served  is  the  quoting  of  rates  and  the  exchange  of  billing.  Is 
that  it? 

Mr.  HuRD.  Not  exactly. 

Mr.  Day.  Well,  what  is  it? 

Mr.  HuRD.  Soliciting  traffic. 

Mr.  Day.  What  else? 

Mr.  HuKD.  Looking  after  such  traffic  as  might  have  been  solicited 
and  secured. 

Mr.  Day.  What  else? 

Mr.  HuRD,  I  do  not  know  that  I  could  definitely  specify  anything 
else. 

Commissioner  Protjty.  You  say  you  are  frequently  called  on  to 
quote  an  export  rate? 

Mr.  HuRD.  Not  frequently,  no,  sir;  iiifre<]uently. 

Commissioner  Prouty.  Do  you  solicit  traffic  from  these  packers? 

Mr.  Hurd.  I  call  upon  them  occasionally. 

Commissioner  Prouty.  What  for? 

Mr.  Hurd.  For  the  purpose  of  enjoying  some  of  their  business. 

Commissioner  Prouty.  Do  you  have  any  talk  with  them  about  rates? 

Mr.  Hurd.  1  have  not  for  a  considerable  period. 

Commissioner  PiiOUTY.  Why  not? 

Mr.  Hurd.  There  does  not  seem  to  have  been  any  object. 

Commissioner  Prouty.  Ton  have  been  here  about  two  years  now? 

Mr.  Hurd.  Yes,  sir. 

Commissioner  Prouty.  And  has  it  been  true  all  the  time  that  your 
lines  did  not  carry  any  of  this  packing-house  traffic? 

Mr.  Hurd.  Practically  none  of  it. 

Commissioner  Prouty.  They  never  carried  any? 

Mr.  Hi'RD.  I  do  Tu)t  say  that.     We  have  carried  some  of  it. 

Commissioner  Prouty.  When  was  that? 

Mr.  Hurd.  We  may  be  carrying  some  of  the  dressed  beef  business 
every  few  days,  some  every  week  possibly. 

Commissioner  Prouty.  I  am  talking  now  of  packing-house  products. 

Mr.  Hurd.   We  have  carried  some  of  it. 

Commissioner  Prouty.  Your  lines  are  the  West  Shore  and  New 
York  Central? 

Mr.  Hurd.  Our  lines  ojierate  over  those  two  railroads. 

Commissioner  Prouty.  You  reach  New  York  and  Boston  over  those 
lines? 

Mr.  Hurd.  Yes,  sir. 
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Commissioner  Prouty.  You  say  your  lines  operate  over  those  lines'? 
Who  pays  the  expense  of  your  line? 

Mr.  HuRD,  I  understand  the  expenses  of  the  lines  are  paid  by  the 
railroads  interested  forming  tlie  line. 

Commissioner  Prouty.  What  are  the  railroads  interested? 

Mr.  HuRD.  I  believe  I  answered  that  question  in  specifying  how  the 
different  lines  operated. 

Commissioner  Prouty.  I  did  not  hear  it  and  perhaps  we  can  get  at 
it  quicker  by  having  you  repeat  tlian  by  referring  back  to  it. 

Mr.  Hurd.  The  Red  Line  oi)erates  over  the  Lake  Shore  and  Michigan 
Southern  and  the  New  York  Central  to  New  York;  the  White  Line 
over  the  Lake  Shore  and  Michigan  Southern,  the  New  York  Central, 
and  the  Boston  and  Albany  to  Boston ;  and  to  Philadelphia  over  the 
Lake  Shore  and  Michigan  Southern,  the  New  York  Central,  and  the 
Philadelphia  and  Reading. 

Commissioner  Prouty.  Now,  take  that.  Yon  reach  Boston  and  New 
York  over  the  New  York  Central  and  the  Lake  Shore  and  Michigan 
Southern  ? 

Mr.  Hurd.  Yes,  sir. 

Commissioner  Prouty.  Do  I  understand  you  to  say  that  those  lines 
never  carried  any  of  this  packing-house  traffic — I  mean  the  line  you 
represent,  the  Red  Line,  never  carried  any  of  this  tralhc? 

Mr.  Hurd.  I  never  said  that  we  never  carried  any.  I  said  a  frac- 
tional portion. 

Commissioner  Prouty.  Have  they  ever  carried  any  considerable 
amount? 

Mr.  Hurd.  Not  in  the  two  years  I  have  been  here. 

Commissioner  Prouty.  Have  you  ever  had  any  talk  with  the  packers 
about  that? 

Mr.  Hurd.  Yes,  sir. 

Commissioner  Prouty.  What  is  the  reason  they  do  not  send  their 
traffic  by  those  lines? 

Mr.  Hurd.  That  is  a  proposition  I  never  have  been  able  to  answer 
successfully  myself. 

Comissioner  Prouty.  You  say  that  recently  you  have  not  had  any 
talk  with  them  about  rates.     Did  you  originally? 

Mr.  Hurd.  A  rate  discussion  will  possibly  come  up  in  talking  with 
a  man.  He  may  want  a  rate  to  a  point.  We  would  quote  a  rate  if 
he  asked  for  it. 

Commissioner  Prouty.  Does  the  Red  Line  feel  satisfied  that  you  do 
not  carry  any  of  that  traffic? 

Mr.  Hurd.  You  do  not  mean  individually? 

Commissioner  Trout y.  I  mean  the  line  itself;  are  they  satisfied? 

Mr.  Hurd.  I  hardly  think  they  are. 

Commissioner  Prouty.  Do  you  corresi^ond  with  them  about  this 
situation? 

Mr.  Hurd.  Occasionally. 

Commissioner  Prouty.  What  do  you  tell  them  the  reason  is  that  you 
do  not  carry  that  traffic — what  do  you  think  the  reason  is  that  you  do 
not  carry  it? 

Mr.  Hurd.  Well,  I  do  not  know  what  to  think. 

Commissioner  Prouty.  You  have  not  any  idea  about  it? 

Mr.  Hurd.  I  may  have  an  idea,  but  it  may  be  wrong. 

Commissioner  Prouty.  Do  you  understand  from  your  knowledge  of 
the  situation  here  that  rates  on  packing-house  products  are  maintained? 

Mr.  Hurd.  I  have  no  knowledge  to  the  contrary. 
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Commissioner  Prout Y.  I  am  not  talking  about  knowledge.  You  have 
an  idea  or  impi  essiou.  From  what  you  hear  and  see,  do  you  understand 
that  rates  are  maintained  from  Kansas  City  to  New  York? 

Mr.  HuRD.  I  hear  more  or  less  current  report  to  that  eiiect. 

Commissioner  Prout Y.  To  the  effect  that  they  are  not  maintained 
or  that  they  are  maintained?  It  would  require  considerable  current 
report  to  convince  you  that  they  were  maintained. 

Mr.  HURD.  I  can  not  say  it  has  actually  convinced  me. 

Commissioner  Prout y.  Have  you  ever  been  told  by  these  packers 
that  if  you  make  as  good  a  rate  as  other  lines  you  could  carry  tli at 
traffic? 

Mr.  HuRD.  I  do  not  think  the  question  has  ever  been  up.  I  do  not 
think  I  have  been  told  that. 

Commissioner  Prouty.  That  is  all. 

Mr.  Day.  That  is  all. 

The  witness  was  excused. 

Mr.  Day  called  the  name  of  M.  M.  Vincent,  to  which  there  was  no 
response. 

Mr.  Day.  If  the  Commission  please,  this  witness,  Mr.  M.  M.  Vincent, 
was  duly  served  with  a  subp(jena  and  the  return  is  made  by  the  United 
States  marshal.  He  executed  tins  writ  by  reading  same  to  M.  M.  Vin- 
cent, March  13,  at  Kansas  City,  Mo.  Mr.  Marshal  [addressing  deputy 
marshal],  will  you  call  Mr.  M.  M.  Vincent  three  times  in  court? 

The  deimty  marshal  called  the  name  of  M.  M.  Vincent  three  times  in 
a  loud  voice  in  the  court  room,  to  which  there  was  no  response. 

W.  J.  MoKoNE,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  McKone,  what  is  your  business — your  occupation? 

Mr.  McKoNE.  I  have  charge  of  the  Jacob  Dold  Packing  Company 
and  Refrigerator  Car  Line. 

Mr.  Day.  Is  that  a  corporation  or  partnership? 

Mr.  McKojNE.  The  car  line  is  owned  and  oi)erated  by  the  Jacob  Dold 
Packing  Company,  which  is  a  corporation. 

Mr.  Day.  What  business  relations  do  you  have  to  the  Jacob  Dold 
Packing  Company  other  than  looking  after  the  car  line? 

Mr.  McKoNE.  Well,  previous  to  a  year  and  a  half  ago  I  looked  after 
all  their  detail  business  in  the  way  of  shipments. 

Mr.  Day.  How  since  then? 

Mr.  McKoNE.  Since  then  I  have  their  business  in  general.  I  do  a 
little  of  everything  to  sustain  my  position. 

Mr.  Day.  How  many  cars  do  you  have  in  this  car  line  under  your 
charge? 

Mr.  McKoNE.  I  think  we  have  about  220  or  230— under  230. 

Mr.  Day.  Are  tliey  all  refrigerator  cars? 

Mr.  McKoNE.  No,  sir. 

Mr.  Day.  What  are  they? 

Mr.  McKoNE.  We  have  refrigerator  cars,  tank  cars,  and  box  cars. 

Mr.  Day.  Other  than  refrigerator  cars? 

Mr.  McKoNE.  About  212  or  215. 

Mr.  Day.  What  mileage  do  you  receive  from  the  different  railroads 
over  which  your  cars  oi)erate  on  your  refrigerator  cars? 

Mr.  McKoNE.  Well,  the  mileage  varies. 

Mr.  Day.  West  of  the  Mississippi  Kiver? 

Mr.  MoKoNE.  West  of  the  Mississippi  River  to  the  Colorado  line  I 
think  we  get  1  cent  a  mile. 

Mr.  Day.  And  east? 
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Mr.  McKoNE.  East  of  the  Mississippi  River  all  lines  pay  three- fourths 
of  a  cent. 

Mr,  Day.  Do  you  get  the  same  mileage  on  your  tank  and  box  cars? 

Mr.  McKoNE.  No;  tank  cars  are  three-fourths  and  some  Eastern 
lines  only  pay  six-tenths. 

Mr.  Day.  What  do  you  get  on  box  cars? 

Mr.  MoKoNE.  Six-tenths. 

Mr.  Day.  Do  you  get  mileage  both  ways  on  your  tank  cars? 

Mr.  McKoNE.  Yes,  sir. 

Mr.  Day.  Whether  they  are  full  or  empty? 

Mr.  McKoNE.  Yes,  sir. 

Mr.  Day.  Are  tank  cars  used  for  return  traflBc? 

Mr.  McKoNE.  Well,  I  do  not  know  any  case  where  any  were  used. 

Mr.  Day.  What  do  you  use  tank  cars  for — what  commodity  ? 

Mr.  McKoNE.  We  used  them  at  that  time  in  shii)piug  lard. 

Mr.  Day.  What  do  you  use  them  for  now? 

Mr.  McKoNE.  Oil. 

Mr.  Day.  Do  you  maintain  any  system  of  accounts  in  your  office 
regarding  these  cars? 

Mr.  McKoNE.  Yes,  sir. 

Mr.  Day.  What  accounts  do  you  keep  respecting  the  cars  and  their 
use? 

Mr.  McKoNE.  We  have  a  mileage  record  with  all  parties  we  rent 
cars  to  or  loan  out.  They  give  us  a  report  every  morning  of  their  ship- 
ments. They  are  entered  up  on  this  record.  It  is  a  record  of  one  ot 
our  own  system.  Then,  we  get  junction  cards  from  every  junction  in 
the  United  States,  telling  where  the  cars  are,  what  line  they  have  been 
delivered  to,  and  we  figure  the  mileage  each  month  for  ourselves. 

Mr.  Day.  From  the  railroad  companies  or  any  transportation  com- 
pany do  you  get  any  compensation  for  the  use  of  your  cars  other  than 
the  mileage  you  have  mentioned? 

Mr.  MoKoNE.  No,  sir. 

Mr.  Day.  Have  you  had  to  deal  with  the  securing  of  rates  on  the 
transportation  of  packing-house  products  during  the  past  six  mouths. 

Mr.  McKoNE.  We  have  not  shipped  any. 

Mr.  Day.  Out  of  Kansas  City? 

Mr.  McKoNE.  Ko,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  MgKone.  No,  sir. 

Mr.  Day.  Your  works  here  were  destroyed  by  fire? 

Mr.  McKone.  September  2,  1899. 

Mr.  Day.  And  have  not  yet  been  restored? 

Mr.  McKoNE.  We  have  not  killed  a  hoof  of  any  kind  of  stock  since 
the  fire. 

Mr.  Day.  Where  is  the  nearest  packing  house  of  the  Jacob  Dold 
(Company? 

Mr.  McKoNE.  We  have  one  at  Wichita,  Kans.,  and  one  at  Buffalo, 
N.  Y. 

Mr.  Day.  Have  you  had  anything  to  do  with  the  securing  of  rates 
during  the  past  six  months  on  traffic  from  the  Wichita  house? 

Mr.  McKoNE.  No,  sir. 

Mr.  Day.  Who  has  been  dealing  with  that  subject  for  your  company? 

Mr.  McKoNE.  There  is  a  man  by  the  name  of  F.  Miller. 

Mr.  Day.  What  is  his  title? 

Mr.  McKoNE.  Well,  he  is  salesman  and  general  utility  man. 
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Mr.  Day.  What  is  his  first  iiainet 

Mr.  ]\IcKoNE,  Frank. 

Mr.  Day.  Where  does  he  live? 

Mr.  McKoNE.  At  Wichita. 

Mr.  Day.  TraHic  destined  for  Atlantic  seaports  or  ]>oints  on  or  near 
the  Atlantic  coast,  taking  the  ISTew  York,  Philadelpliia,  or  Boston  rates, 
coming  from  your  Wichita  house,  does  that  come  by  the  Kansas  City 
gateway? 

JNIr.  McKoNE.  Yes,  sir;  it  would  necessarily  be  obliged  to  come  here 
or  go  through  St.  Joscjih,  or  pass  at  points  below  here  on  the  Missouri 
Pacific. 

Mr.  Day.  You  know  nothing  regarding  What  rates  have  been  secured 
on  that  trafiic? 

Mr.  McKoNE.  No,  sir. 

Mr.  Day.  You  have  had  nothing  whatever  to  do  with  the  securing  oi 
rates  for  the  Jacob  l^old  Packing  Company  since  when? 

Mr.  McKoNE.  Since  September,  1899. 

Mr.  Day.  I  think  that  is  all  I  wish  to  ask  Mr.  McKone. 

There  being  no  further  questions,  the  witness  was  excused. 

F.  M.  Gault,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  official  relation  to  fast-freight  lines  or  rail- 
roads, Mr.  (Jault? 

Mr.  Gault.  I  am  agent  for  the  Lehigh  and  Wabash  Despatch? 

Ml-.  Day.  What  roads — railroads — do  the  Lehigh  and  Wabash  operate 
over? 

Mr.  Gault.  The  Wabash  and  the  Lehigh  Valley. 

Mr.  Day.  What  work  have  you  performed  for  that  line  here  during 
the  past  six  months?    What  has  been  the  general  scope  of  your  work? 

Mr.  Gault.  Princi[)ally  soliciting  west-bound  business. 

Mr.  Day.  Westbound  business? 

Mr.  Gault.  Yes,  sir;  west  bound, 

Mr.  Day.  Have  you  anything  to  do  with  the  soliciting  of  packing- 
house products  or  dressed  beef? 

Mr,  Gault,  No,  sir. 

Mr.  Day.  Have  you  solicited  any? 

Mr.  Gault.  No,  sir. 

Mr.  Day,  Or  quoted  any  rates  on  any? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Do  you  quote  rates  out  on  east-bound  traffic? 

Mr.  Gault.  Yes,  sir;  1  do  whenever  1  have  inquiries  or  whenever  I 
can  locate  east-bound  business. 

Mr.  Day.  Have  you  had  any  inquiries  for  rates  on  packinghouse 
products  or  dressed  beef  within  the  last  six  mouths? 

Mr,  Gault.  No,  sir;  I  have  not. 

Mr.  Day.  Nor  have  you  quoted  any? 

Mr.  Gault.  No,  sir, 

Mr.  Day.  From  whom  4I0  you  get  your  rates  that  you  quote — the 
tarifls? 

Mr.  Gault.  From  our  manager's  office,  Mr.  M.  L.  Dougherty,  of 
Detroit. 

Mr.  Day.  He  is  manager  of  the  Lehigh  and  Wabash  Despatch? 

Mr.  (lATiLT,  Yes,  sir, 

Mr.  J)AY.  From  any  other  do  you  get  rates  or  tariffs? 

Mr.  Gault.  Occasionally  from  the  Wabash  Kailroad. 
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Mr.  Day,  Do  you  get  any  from  the  Central  Freight  Association  or 
its  chairman,  Mr.  Tucker? 

Mr.  Gault.  Xo,  sir. 

Mr.  Day.  Or  from  any  other  freight  association! 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Have  you  seen  that  informal  or  unofficial  tariff  on  export 
traffic  which  quotes  a  25-cent  rate  east  of  Chicago? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Have  you  heard  of  it? 

Mr.  Gault.  I  never  heard  of  it. 

Mr.  Day.  Or  a  29  cent  rate  from  St.  Louis  or  the  Mississippi  River? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  On  export  traffic? 

Mr.  Gault.  No,  sir. 

Commissioner  Prouty.  Does  your  line  issue  a  bill  of  lading  from 
here  to  New  York? 

Mr.  Gault.  We  would  if  we  were  called  on. 

Commissioner  Prouty.  You  would  not  ask  anybody  for  the  chance, 
but  if  they  came  and  asked  you  to  you  would  do  it! 

Mr.  Gault.  If  any  shi[)ment  moved  over  our  line  and  they  wished 
to  surrender  the  railroad  bill  ol  lading,  we  would  issue  our  bill  o1  lading 
in  lieu  of  that. 

Commissioner  Prouty.  Have  you  done  that? 

Mr.  Gault.  Not  on  packinghouse  business.  We  have  not  handled 
any. 

Commissioner  Clements.  W' hy  do  you  not  get  any  of  that  business? 
Is  it  becanse  you  do  not  want  it,  do  not  solicit  it? 

Mr.  Gault.  That  is  it.  The  understanding  is,  and  my  instructions 
are,  to  look  after  west-bound  business,  and  I  am  required  to  be  out  of 
Kansas  City  two-thirds  of  the  time;  consequently  I  could  not  keep  in 
touch  with  the  packers. 

Commissioner  Prouty.  Do  you  know  who  rei)resents  the  Lehigh 
Valley  and  Wabash  in  soliciting  packing-house  freight  herein  Kansas 
City? 

Mr.  Gault.  They  have  not  handled  any  and  I  do  not  know  of  any- 
body soliciting  it. 

Commissioner  Prouty.  You  mean  the  roads  have  not  handled  any; 
the  Wabash  and  Lehigh  Despatch,  made  up  of  the  Lehigh  and  Wabash 
roads,  have  not  handled  any  packing-house  business  since  1899? 

Mr.  Gault.  Yes,  sir. 

Commissioner  Clements.  It  does  move  over  the  Wabash  road  away 
from  here,  does  it  not? 

Mr.  Gault.  I  have  no  knowledge  of  it. 

Commissioner  Clements.  Well,  what  is  your  general  information? 

Mr.  Gault.  I  would  have  no  information  except  it  moved  over  the 
Wabash  and  Lehigh  Valley  both. 

Commissioner  Fifer.  Have  you  any  idea  what  roads  carry  the  bulk 
of  this  packing-house  business  to  the  East? 

Mr.  Gault.  I  have  no  information  in  regard  to  that. 

Commissioner  Fifer.  That  is  all. 

The  witness  was  excused. 

W.  N.  Marshall,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  occupation? 

Mr.  Marshall.  Agent  for  the  Nickel  Plate  Line. 

Mr.  Day.  Any  other  line? 
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Mr.  Marshall.  Ko,  sir. 

Mr.  Day.  Tliat  is  ii  fast  freight  line? 

Mr.  Marshall.  Yes,  air. 

Mr.  Day.  Over  what  railroads  does  the  Nickel  Plate  Line  operate? 

Mr.  Marshall.  Well,  it  ()])erates  over  any  line  np  to  the  Mississipi^i 
River  that  we  can  secure  the  business  over;  then  it  operates  over  the  Big 
Four  out  of  East  St.  Louis;  it  operates  over  the  l^ake  Eric  and  West- 
ern outof  Blooniington,  and  over  the  New  York,  Chicago  and  St.  Louis 
out  of  Chicago.  The  New  York,  Chicago  and  St.  Louis  ibrnis  the  line 
to  Buffalo.  East  of  Buffalo  it  operates  over  the  West  Shore;  Boston 
and  Maine;  New  York,  New  Haven  and  Hartford,  and  the  Philadelphia 
and  Reading. 

Mr.  Day.  How  long  have  you  been  agent  for  that  line  here? 

Mr.  Marshall.  About  three  and  a  half  years. 

Mr.  Day.  Duiing  the  i^ast  month  have  you  secured  any  packing- 
house products? 

Mr.  Marshall.  I  could  not  say  as  to  the  exact  time. 

Mr.  Day.  Well,  within  the  last  two  months? 

Mr.  Marshall.  Yes,sir;  within  the  last  two  months  we  have. 

Mr.  Day.  Have  you  solicited  the  traflic? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  How  many  people  have  you  in  your  employ? 

Mr.  Marshall.  I  have  a  clerk  and  stenographer. 

Mr.  Day.  What  are  the  functions  of  the  clerk? 

]Mr.  Marshall.  Well,  he  does  the  clerical  work  of  the  oflBce. 

]\Ir.  Day.  You  quote  the  rates? 

Mr.  Marshall.  Yes,  sir. 

]\Ir.  Day.  From  what  source  do  you  get  your  rates? 

Mr.  Marshall.  From  the  tariffs. 

jNFr.  Day.  Who  furnishes  you  Mith  the  tariffs? 

Mr.  Marshall.  Well,  I  use  the  dilferent  rates  of  the  Western  lines 
])rincipally  on  through  business.  They  publish  tariffs  to  the  Missis- 
si]>pi  River  and  1  use  them. 

Mr.  Day.  From  what  source  do  you  get  them? 

Mr.  Marshall.  We  secure  them  from  the  agents  of  the  Western 
roads. 

Mr.  Day.  Did  you  hear  anything  of  this  tariff  I  have  mentioned 
here;  this  unofticial  tariH"  of  21)  cents  from  the  Mississippi  Eiver  to  New 
York  and  25  cents  east  of  Chicago? 

Mr.  Marshall.  I  have  not  heard  of  any  tariff. 

Mr.  Day.  Or  rate? 

Mr.  Marshall.  1  have  heard  of  the  rate. 

Mr.  Day.  Have  you  seen  a  copy  of  the  paper? 

Mr.  Marshall.  No,  sir;  I  have  not.    There  is  not  any  tariff. 

Mr.  Day.  1  am  si)eaking  of  a  paper,  an  authorization. 

Mr.  Marshall.  Yes,  sir;  I  have. 

Mr.  Day.  Where  did  you  get  that? 

Mr.  Marshall.  I  received  notice  from  some  official  of  the  Lake  Erie 
and  Western  road  stating  that  after  the  1st  of  March  or  10th  of  March 
they  would  not  accept  anything  less  than  their  regular  proportion  of  a 
minimum  rate  of  29  cents  from  the  Mississippi  River  on  export  provi- 
sions. 

Mr.  Day.  What  was  the  published  tariff  from  the  Mississippi  River 
to  New  York  at  that  lime? 

Mr.  Marshall.  Thirty  five  cents  on  domestic  provisions.  There  is 
none  issued  on  exjtort  provisions. 
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Mr.  Day.  Did  yon  carry  any  export  traffic  the  last  month? 

Mr.  Marshall.  Yes,  sir — well,  I  would  not  say  as  to  the  last  month. 
You  asked  a  while  ago  as  to  the  last  two  mouths. 

Mr.  Day.  Well,  the  last  two  months? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  At  what  rate  did  you  take  that? 

Mr.  Marshall.  I  took  that,  I  think,  at  27^  cents  from  the  Mississippi 
River. 

Mr.  Day.  Did  you  carry  any  domestic  traffic  at  a  lower  rate  than  the 
published  rate? 

Mr.  Marshall.  Ko,  sir. 

Mr.  Day.  Did  you  carry  any  domestic  traffic  at  all? 

Mr.  Marshall.  No,  sir. 

Mr.  Day.  How  do  you  determine  when  traffic  is  offered  you  for  export 
that  it  is  in  fact  exi)ort  traffic? 

Mr.  Marshall.  We  require  them  to  furnish  us  a  bill  of  lading  from 
the  Western  line  showing  fhat  it  is  for  export.  It  contains  the  export 
marks  and  states  what  steamship  line  it  goes  by  and  what  port  it  is 
cle.ired  from  and  the  date  generally  of  the  sailing  of  that  steamer. 

Mr.  Day.  That  is  shown  in  the  bill  of  lading  issued  by  the  initial 
line! 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  You  take  up  that  bill  of  lading  and  issue  a  new  one? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  And  you  issue  a  new  bill  of  lading  to  a  foreign  port? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  And  the  rate  you  made  up  of  27^  cents  from  the  Mississippi 
Riv^er  ]dus  the  ocean  rate  to  tlie  point  of  destination? 

Mr.  Marshall.  And  plus  the  rate  west  of  the  Mississippi  River. 

Mr.  Day.  Now,  what  route  did  that  traffic  take  out  of  here? 

Mr.  Marshall.  That  went  over  the  O.,  K.  0.  &  E.  from  here  to 
Quincy,  and  at  (Juincy  it  took  the  C,  B.  &  Q.  to  Peoria;  from  Peoria 
it  went  over  the  Lake  Erie  and  Western  to  Fostoria,  and  from  l^'ostoria 
it  went  over  the  Nickel  Plate  to  Buffalo;  from  Buffalo  to  Ifotteidam 
,]  unction  over  the  West  Shore,  and  then  over  the  Boston  and  Maine. 

Mr.  Day.  How  much  was  there  of  that  traffic? 

Mr.  Marshall.  About  fourteen  cars. 

Mr.  Day.  Whose  traffic  was  it? 

Mr.  Marshall.  Fowler's. 

Mr.  Day.  Who  did  you  negotiate  with  representing  Fowler  for  that 
traffic? 

Mr.  Marshall.  I  did  not  negotiate  with  Fowler  at  all.  I  negotiated 
with  the  Western  road. 

Mr.  Day.  Who  did  you  quote  the  rate  to? 

Mr.  Marshall.  1  quoted  the  rate  to  Mr.  Moore. 

Mr.  Day.  Who  is  he? 

Mr.  Marshall.  Assistant  general  freight  agent. 

Mr.  Day.  Of  the  Kansas  City  connecting  road? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  What  rate  was  quoted  up  to  the  Mississippi  River  in  that 
deal? 

Mr.  Marshall.  I  could  not  tell  you. 

Mr.  Day.  Mr.  Moore  negotiated  with  the  packer? 

Mr.  Marshall.  For  a  through  rate. 

Mr.  Day.  And  you  negotiated  with  Mr.  Moore  for  a  rate  east  of  the 
Mississippi  River? 
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Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  i^ow,  who  were  the  charges  paid  to? 

Mr.  Marshall.  They  were  paid  to  him. 

Mr.  Day.  Was  the  trafiic  prepaid  all  the  way  through? 

Mr.  IMarshall.  I  couhl  not  say  as  to  that. 

Mr.  Day.  What  was  the  agreement? 

Mr.  Marshall.  I  will  take  that  back.  The  inland  charges  were  paid 
on  some  of  it,  and  1  think  they  were  paid  all  the  way  through  on  some 
of  the  other  stuff, 

Mr.  Day.  And  prepaid  here? 

Mr.  Marshall.  Yes,  sir;  they  were  prepaid  to  Mr.  Moore,  and  ho 
lirejiaid  to  me  east  of  the  Mississippi  River. 

]\Ir.  Day.  Well,  are  there  any  other  instances  that  you  remember  of 
like  cliaracter  or  similar  character  within  the  past  six  months? 

Mr.  Marshall.  Well,  there  may  have  been  and  probably  were,  but 
I  can  not  just  remember  any  specific  case  Just  now. 

Mr.  Day.  Generally  that  was  the  form  of  procedure? 

Mr.  Marshall.  Yes,  sir;  export  rates  have  never  been  maintained 
out  of  Kansas  City  on  provisions  and  never  will  be.  They  can  not  be 
maintained.  There  is  no  system  by  which  you  can  make  an  inflexible 
rate  on  export  provisions  out  of  Kansas  City.     It  can  not  be  done. 

Commissioner  Prouty.  Why  not? 

Mr.  ]Mar SHALL.  Well,  we  have  to  meet  the  competition  of  New 
Orleans,  Savannah,  Charleston,  and  all  those  ports;  Newport  News, 
Norfolk,  and  everywhere  else,  and  if  we  want  to  get  any  share  of  the 
business  we  have  to  meet  the  rate  made  by  those  jiorts. 

Commissioner  Prouty.  If  you  make  an  inflexible  rail  rate  to  all 
ports,  would  not  Boston  and  New  York  take  their  share  of  that  busi- 
ness ? 

Mr,  Marshall.  No,  sir;  they  would  not  get  it. 

Commissioner  Prouty.  The  ships  there  are  not  anxious  enough  for 
that  kind  of  traffic  to  take  it? 

Mr.  Marshall.  The  inland  rate  cuts  the  figure. 

Commissioner  Prouty.  Suppose  the  inland  rate  was  absolutely 
fixed  ? 

Mr.  Marshall.  If  you  fix  the  same  inland  rate  to  New  Orleans  and 
the  ocea'"j  rate  was  the  same,  it  could  be  maintained. 

Commissioner  Prouty.  But  the  ocean  rate  is  not  the  same.  Su])- 
pose  you  gentlemen  maintain  an  infiexible  rate,  would  not  ocean  com 
petition  then  divide  up  this  traffic  in  as  equitable  a  way  as  railroad 
competition  does  now? 

Mr.  Marshall.  I  do  not  think  it  would. 

Commissioner  Prouty.  Have  you  any  reason  to  suppose  it  would 
not? 

JNIr.  Marshall.  Yes,  sir. 

Commissioner  Prouty.  State  what  it  is. 

Mr.  Marshall.  Well,  there  are  steamers  that  go  out  of  New  Orleans 
and  tlie  Southern  ports  with  light  tonnage.  There  are  more  tramp 
steamers  coming  to  those  ports  than  the  Northern  ports,  and  they  will 
take  business  for  almost  anything.  1  have  heard  of  a  rate,  and  have 
reason  to  suppose  it  was  made,  on  which  some  export  business  moved 
from  Kansas  VAty  to  Hamburg,  and  that  business  moved  at  a  lower 
rate  through  from  Kansas  (3ity  through  to  Hamburg  than  the  inland 
rate  from  Kansas  City  to  Jialtimore. 

Commissioner  Yeomans.  On  domestic? 

Mr.  Marshall.  Yes,  sir. 
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Commissioner  Prouty.  Now,  tlie  testimony  in  otlier  cases  lias  been 
that  the  cbea])est  rates  have  been  secured  by  regular  line  steamers, 
not  tramp  steamers. 

Mr.  Marshall.  That  is  the  case  where  you  have  no  tramp  steamers, 
but  I  have  had  some  experience  with  export  business  from  Feruandina, 
Fla.,  and  Savannah,  Ga.,  in  the  phosphate  business.  That  is  aside 
from  packing-house  products,  but  the  same  rule  will  govern.  I  have 
known  of  vessels  to  come  to  Feruandina  partly  loaded  and  go  to  Savan- 
nah and  take  turpentine,  for  instance,  for  ballast. 

Commissioner  Prouty.  The  statement  you  make  is  often  made,  and 
I  wanted  to  get  at  why  it  was  not  possible  to  maintain  a  fixed  inland 
rate  and  let  the  ocean  conii)etition  divide  the  traffic.  Now  you  seek 
and  virtually  engage  the  ocean  carrier. 

Mr.  Marshall.  We  do  to  a  certain  extent,  but  very  frequently  the 
ocean  steamers  make  a  lower  rate.  1  have  known  ocean  steamship 
companies  to  reduce  their  rate  on  export  packing  house  products  where 
we  would  ask  special  quotations.  For  instance,  I  was  accustomed  to 
getting  a  line  of  rates  from  our  foreign  freight  agents  from  New  York 
and  Boston  every  Saturday  or  Moixlay  morning,  and  I  would  furnish 
them  to  packers.  These  rates  were  made  for  a  certain  clearance  from 
the  seaboard  and  I  would  notify  the  packers  of  the  rates  and  the  clear- 
ance. They  would  probably  come  back  and  say,  "  Here,  I  can  use" — if 
they  were  making  a  20  shilling  rate  to  Christiania — they  would  say,  "I 
can  use  a  17.6  rate  if  you  can  get  it."  I  would  oft'er  the  steamship  com- 
pany the  business  at  that  rate  and  they  would  accept  it.  That  is  fre- 
quently done. 

Commissioner  Prouty.  Do  you  negotiate  mostly  with  the  packers 
or  the  railroads  that  lead  out  of  Kansas  City? 

Mr.  Marshall.  Generally  the  packers. 

Commissioner  Prouty.  Do  you  have  any  line  out  of  Kansas  City 
over  which  you  operate? 

Mr.  Marshall.  No;  any  of  them. 

Commissioner  Prouty.  If  a  packer  told  you  what  kind  of  a  rate  you 
could  ship  on,  you  would  go  around  to  these  men  at  Kansas  City  and 
try  to  get  a  combination  to  move  the  stuff?     Is  that  right? 

Mr.  Marshall.  No;  I  have  at  times  asked  a  AVestern  road  what 
kind  of  a  rate  they  would  make  on  so  many  cars,  but  not  frequently. 

Commissioner  Prouty.  Do  you  understand  that  the  rates  from  here 
to  the  Mississippi  Kiver  have  been  maintained? 

Mr.  Marshall.  I  understand  they  have  been. 

Commissioner  Prouty.  And  what  cutting  has  been  done  has  been 
done  east  of  the  Mississippi  River? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  What  evidence  have  you  that  this  traffic  billed  for  export 
is  not  diverted  at  the  coast  for  Atlantic  seaboard  use? 

Mr.  Marshall.  Simply  the  fact  that  the  bill  of  lading — the  initial 
line  bill  of  lading — I  issue  the  exjjort  bill  on  it  and  send  to  our  foreign 
freight  agent,  together  with  a  manifest  of  the  stuff  to  the  steamship 
company.    That  is  as  far  as  my  knowledge  of  the  business  goes. 

Mr.  Day.  Have  you  any  reason  to  suppose  that  in  instances  it  is 
diverted  at  the  coast  and  not  exported  in  fact? 

Mr.  Marshall.  No,  I  have  not.    I  never  knew  a  case  of  that  kind. 

Mr.  Day.  Take  this  instance  you  have  given  here  of  14  cars,  which 
1  understand  you  to  say  is  an  examiile  of  the  way  the  business  is 
transacted  for  export 

Commissioner  Clements.  Was  that  all  for  export? 
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Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  Was  the  rate  named  in  the  bill  which  you  issued  in  taking 
up  the  local  billing? 

Mr.  Marshall.  In  the  export  bill  of  lading? 

Mr.  Day.  Yes. 

Mr.  Marshall.  In  some  cases  tlie  ocean  rate  was  inserted  in  the 
bill  of  lading  and  the  inland  charges  prepaid,  marked  prepaid  on  that 
bill. 

Mr.  Day.  And  in  other  instances? 

Mr.  Marshall.  In  the  other  instances  all  charges  were  prepaid, 
both  the  inland  and  the  ocean. 

Commissioner  Clements.  Why  was  that  difference  made?  Why 
was  some  prepaid  to  tlie  ocean  and  some  all  the  way? 

i\Ir.  Marshall.  Well,  that  is  something  I  know  nothing  about,  but 
I  i»resume  it  is  caused  by  the  fact  that  the  jiacker  sells  the  stuff  at  the 
seaboard. 

Commissioner  Clements.  But  this  was  all  for  export. 

Mr.  Marshall.  Yes,  sir;  he  sells  it  delivered  at  the  seaboard,  and 
the  consignee  accepts  it  subject  to  ocean  charges. 

Commissioner  Clements.  What  is  there  to  prevent  him  selling  it  to 
somebody  at  the  seaboard  and  not  have  it  go  farther,  and  not  pay  any 
more? 

Mr.  Marshall.  Well,  I  do  not  know  that  there  is  anything  to  pre- 
vent him  if  he  wants  to  do  it  an<l  railway  companies  will  allow  him,  but 
I  have  never  had  an  instance  arise  where  we  have  not  got  the  clearance 
advices  from  the  seaboard.  We  always  get  from  the  seaboard  agents 
telegraphic  advices,  confirmed  by  mail,  that  these  different  shipments 
on  which  our  bill  of  lading  is  out  have  cleared  on  certain  steamers. 

Commissioner  Clements.  Do  you  not  think  it  likely  where  railroads 
pay  rebates  to  get  shipments  and  where  shippers  are  willing  to  accept 
them  that  both  parties  would  be  willing  to  bill  at  the  foreign  rate  to 
seaboard  and  then  take  it  out  there? 

Mr.  Marshall.  No;  I  do  not. 

Commissioner  Clements.  Do  you  not  think  that  the  same  set  of 
fellows' that  would  do  one  thing  would  do  the  other? 

Mr.  Marshall.  I  do  not  thiidi  the  railroads  would  do  business  that 
way.  If  they  w^ant  to  cut  a  rate,  they  will  cut  it  outright,  and  will  not 
let  all  the  people  in  creation  know  about  it. 

Commissioner  Clements.  Well,  if  they  did  not  want  everybody  to 
know  it,  would  not  that  be  as  convenient  a  way  as  any? 

Mr.  Marshall.  Well,  it  could  be  done  that  wiiy,  but  I  know  of  no 
instance  where  it  has  been  done. 

Commissioner  Clements.  Now,  as  a  matter  of  history — you  have 
been  in  the  business  at  Fernandina  and  other  places,  and  doubtless 
know  the  ways  of  shippers,  and  railroads  as  w^ell — it  is  true  tliat  in 
times  past  rates  have  been  very  much  demoralized,  traffic  moving  at 
less  than  the  published  rates. 

Mr.  Marshall.  I  have  heard  that. 

Commissioner  Clements.  Did  you  not  believe  it?  Were  you  not 
satisfied  that  it  was  so? 

Mr.  Marshall.  It  was  on  export,  but  I  never  knew  the  time  that 
we  ever  had  cases  u])  where  we  had  to  pay  on  domestic  business. 

Commissioner  Clements.  I  am  not  asking  now  for  particular  in- 
stances of  your  traffic,  but  in  regard  to  the  general  situation  in  regard 
to  domestic  as  well  as  foreign,     lias  there  not  been  at  times  in  the  last 


266  APPENDIX   Q. 

few  years  a  period  when  it  was  generally  known  to  a  moral  certainty 
that  rates  Avere  not  being  niaintaiued? 

Mr.  Marshall.  Ob,  yes,  sir. 

(jonmiissioner  Clements.  So  tbere  is  no  mistaking  a  condition  of 
tbat  sort  by  a  practical  railroad  man  sncb  as  you  when  it  comes  about. 
You  always  know  when  that  condition  is  prevailing? 

Mr.  Marshall.  Well,  there  are  certain  people  in  the  railroad  world 
who  have  an  idea  that  rates  are  always  demoralized.  They  are  not 
able  to  get  the  business  that  they  think  they  ought  to  get  against  com- 
petitors, and  are  always  accusing  them  of  cutting  rates.  That  does  not 
follow  that  such  a  situation  exists.  This  man  may  not  be  as  clever, 
may  not  be  as  well  liked-,  may  not  have  as  many  cigars  to  burn  up  as 
the  other  man,  and  may  not  get  the  business. 

Comnnssioner  Clements.  All  those  things  count.  One  is  a  good 
jiolitician  and  the  other  is  not.  Still  it  is  a  fact  that  a  practical  rail- 
road man  in  the  business,  hustling  for  all  the  business  he  can  get, 
knows  when  a  condition  of  that  sort  exists. 

Mr.  Marshall.  Yes,  sir;  he  should  if  he  is  up  to  his  business. 

Commissioner  Clements.  Before  it  goes  on  long. 

Mr.  Marshall.  Yes,  sir;  if  he  knows  his  business  he  ought  to 
determine. 

Commissioner  Clements.  You  have  been  through  a  period  of  that 
sort  here,  have  you  not? 

Mr.  Marshall.  Yes,  sir;  I  have. 

Commissioner  Clements.  You  have  seen  it  when  it  got  back  for  a 
time  to  where  everybody  was  trying  to  maintain  the  rate? 

Mr.  Marshall.  Yes,  sir. 

Commissioner  Clements.  Well,  now,  what  has  been  the  condition 
the  last  three  or  four  months,  according  to  your  best  judgment  and 
knowledge  of  the  situation? 

Mr.  Marshall.  Well,  the  situation  on  export  business 

Commissioner  Clements.  1  am  not  asking  you  for  particular  detailed 
facts,  but  how  is  the  situation  in  general? 

Mr.  Marshall.  Weil,  Mr.  Clements,  we  are  not  in  the  market  for 
domestic  business.  We  do  not  want  it.  I  have  been  instructed  not  to 
solicit  it  at  tariff'  rates,  so  I  am  not  in  a  position  to  say  what  the  situa- 
tion is  as  to  that.  We  have  also  been  practically  out  of  the  market  for 
months  for  any  provision  business. 

Commissioner  Clements.  You  mean  dressed  beef? 

Mr.  Marshall.  Yes,  sir;  we  do  not  want  dressed  beef  or  packing- 
house products;  have  not  wanted  them  for  months.  Our  connections 
east  have  been  blocked.  The  Fitchburg  road  has  been  blocked  and 
traffic  I  had  secured  had  to  be  diverted  to  other  lines — has  gone  over 
the  Boston  and  Albany  instead  of  the  Fitchburg.  The  West  Shore 
and  New  York  Central  have  been  blocked  with  grain  and  flour  from 
the  Northwest  for  months,  and  they  did  not  want  this  business,  and  I 
have  not  been  in  a  position  to  go  after  it  at  all  or  secure  it;  conse- 
quently I  am  not  in  a  position  to  tell  you  what  the  situation  on  packing- 
house business  has  been  since  last  October.  Eight  at  the  present  time 
my  instructions  are  to  take  no  packing-house  i)roducts  at  all.  We  do 
not  want  them.  As  far  as  the  Nickel  Plate  road  is  concerned — Judge 
Day  spoke  about  that  29  cent  rate  from  the  Mississippi  Eiver — as  far 
as  the  Nickel  Plate  is  concerned,  they  are  not  a  party  to  that.  They 
will  not  accept  this  29^  cents  from  the  INTississippi  River. 

Commissioner  Clements.  What  business  are  you  here  for?  What 
business  do  you  solicit? 
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Mr.  Marshall.  I  am  not  soliciting'  nincli  of  anything,  on  account  of 
this  blockade,  but  I  go  after  everything  in  sight  when  I  am  prepared 
to  liandle  it.  Some  export  business  that  went  out  of  here  in  Augnst 
did  not  reach  the  seaboard  until  Febrnary.  That  will  give  you  an  idea 
of  what  kind  of  condition  they  were  in. 

Commissioner  Clements.  That  is  all. 

There  being  no  further  questions  the  witness  was  excused. 

Commissioner  Clements.  We  will  suspend  until  li  o'clock. 

At  1-J.35  o'clock  p.  m.  the  Commission  took  a  recess  nntil  "2  o'clock  p.  m. 

AFTER   RECESS. 

2  O'CLOCK   P.  M. 

Commissioner  Clements.  Who  will  you  call  next,  Mr.  J)ay'? 
Mr.  Day.  Mr.  fl.  C.  Golden. 

H.  C.  Golden,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Golden,  what  fast  freight  line  are  you  agent  for  here? 

Mr.  Golden.  The  Star  Union. 

Mr.  Day.  How  long  have  you  been  connected  with  the  Star  Union? 

Mr.  Golden.  Some  seventeen  years. 

Mr.  Day.  How  long  have  you  been  here? 

Mr.  Golden.  Four  years. 

Mr.  Day.  Regarding  packing-house  products  and  dressed  beef,  has 
your  line  been  carrying  these  products? 

Mr.  Golden.  Yes,  sir. 

]\Ir.  Day.  Within  the  last  six  months'? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  For  domestic  or  export,  or  both! 

]\Ir.  Golden.  Principally  domestic. 

Mr.  Day.  What  road  does  your  line  operate  overt 

Mr.  Golden.  Over  the  Pennsylvania  system. 

Mr.  Day.  How  from  here? 

Mr.  Golden.  Over  any  of  the  lines  from  here. 

Mr.  Day.  And  the  Pennsylvania  by  way  of  Chicago  or  St.  Louis? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  At  either  Chicago  or  St.  Louis  it  meets  the  Pennsylvania 
lines? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  At  what  rate  during  the  months  of  January  and  Fc^bruary 
did  you  take  traffic  to  New  York  from  here — that  traffic  named? 

Mr.  Golden.  Domestic? 

Mr.  Day.  Domestic;  yes,  sir;  dressed  beef  or  packing-house  products. 

Mr.  Golden.  At  the  tariff, 

Mr.  Day.  Have  you  made  any  (concessions  from  the  tariff? 

Mr.  Golden.  Not  on  domestic  business. 

Mr.  Day.  You  maintained  the  tariif  rates? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  Now,  on  ex])ort  business  how  have  you  made  up  your  rates  ? 

Mr.  Golden.  We  have  taken  some  expoi-t  business  on  a  basis  of  the 
through  rate  named  from  the  Mississippi  Kiver,  including  the  ocean 
rate. 

Mr.  Day.  What  do  you  mean  by  the  through  rate  from  the  Mississippi 
Kiver? 

Mr.  Golden.  The  rate  from  the  Mississippi  River,  including  the  ocean 
rate,  would  make  the  through  rate. 
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Mr.  Day.  What  was  the  rail  rate  from  the  Mississippi  River  to  tide 
water  which  you  collected  for  the  inland  haul? 

Mr.  Golden.  Twenty-nine  cents. 

Mr.  Day.  The  published  tariff  rate  at  that  time  was  35  cents,  was  it 
not? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  Where  did  you  get  your  instructions  to  carry  export  from 
the  Mississippi  Kiver  at  the  29-ceut  rate? 

Mr.  Golden.  There  were  no  specific  instructions. 

Mr.  Day.  Your  authority,  then? 

Mr.  Golden.  In  Chicago  the  matter  was  talked  over  among  our 
oflicials  and  I  was  asked  what  was  the  going  rate.  I  figured  it  to  be 
about  29  cents  and  I  took  the  property  on  tliat  rate.  There  were  no 
written  instructions  to  that  effect. 

Mr.  Day.  You  had  no  written  authority  or  no  written  couseutf 

Mr.  Golden.  No,  sir. 

Mr.  Day.  Or  paper  or  statement? 

Mr.  Golden.  No,  vsir. 

Mr.  Day.  What  was  the  rate  east  of  Chicago? 

Mr.  Golden.  Our  proportion  of  the  through  rate? 

Mr.  Day.  Of  which  rate? 

Mr.  Golden.  Of  the  29  cents. 

Mr.  Day.  Which  was  about  what — 25? 

Mv.  Golden.  Eighty  per  cent,  first  deducting  the  terminals  of  3 
cents. 

Mr.  Day.  At  Chicago  or  at  New  York? 

Mr.  Golden.  At  New  York. 

Mr.  Day.  And  you  took  your  export  traflBc  from  any  port  on  the  same 
basis— Boston  29? 

Mr.  Golden.  I  did  not  take  any  to  Boston. 

Mr.  Day.  What  was  the  rate  to  Philadelphia? 

Mr.  Golden.  Twenty-seven. 

Mr.  Day.  Just  the  usual  differential? 

Mr.  (i olden.  Yes,  sir;  the  differential. 

Mr.  Day.  And  Baltimore  ? 

Mr.  Golden.  I  did  not  take  any  to  Baltimore.  It  would  have  been 
26  cents. 

Mr.  Day.  Three  cents  differential? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  W  hat  is  the  rate  now  on  export  that  you  are  contracting 
now  to  carry  it  for? 

Mr.  Golden.  I  am  not  contracting.     I  can  not  get  it. 

Mr.  Day.  Do  you  seek  to  get  it  at  that  rate? 

Mr.  Golden.  I  have  been;  yes,  sir. 

Mr.  Day.  And  do  not  get  any? 

Mr.  Golden.  No,  sir. 

Mr.  Day.  Do  you  get  any  domestic? 

Mr.  Golden.  I  get  domestic  right  along. 

Mr.  Day.  That  pays  the  full  tariff"  rate? 

Mr.  Golden.  The  full  tariff"  rate. 

Commissioner  Prouty.  By  what  line  is  the  export  business  going 
now? 

Mr.  Golden.  I  do  not  know;  I  can  not  say. 

Commissioner  Protty.  By  what  lines  does  your  traffic  leave  Kansas 
City? 

Mr.  Golden.  It  left  by  different  lines. 
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Commissioner  Proutt.  Do  you  know  wliiit  the  rate  is  between  here 
and  the  Mississippi  River? 

Mr.  Golden,  I  do  not. 

Commissioner  Prouty.  Did  you  make  that  contract  with  the  packing- 
house shii^pers? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  Were  you  not  obliged  to  name  him  a  rate 
from  Kansas  City '. 

Mr.  Golden.  Xo,  sir. 

Commissioner  Pkouty.  You  named  a  rate  from  the  Mississippi  River 
and  he  took  care  of  his  own  rate  to  the  .Mississippi  River? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Fifer.  Does  your  company  do  business  in  Kansas 
City — that  is,  ship  from  here  ? 

Mr.  Golden.  No,  sir;  we  have  no  line  entering  Kansas  City — only 
Chicago  and  St.  Louis. 

Mr.  Day.  What  Hues  out  of  Kansas  City,  what  initial  line  do  you 
usually  employ  ? 

Mr.  Golden.  We  have  no  choice. 

Mr.  Day.  What  line  does  the  bulk  of  your  traffic  go  out  over  ?    What 
line  has  it  gone  over  during  the  last  month  or  two  months? 

Mr.  Golden.  I  can  not  say  wliieh  gets  the  most.    It  goes  over  all 
lines. 

Mr.  Day.  How  was  it  prior  to  the  1st  of  January?     What  was  the 
rate  prior  to  the  1st  of  January? 

Mr.  Golden.  The  published  tariff  rate. 

Mr.  Day.  On  domestic? 

Mr.  (tOLDEN.  Yes,  sir. 

Mr.  Day.  What  was  it  on  export? 

Mr.  Golden.  The  same  as  far  as  I  know. 

Mr.  Day.  There  were  no  concessions  made  prior  to  January  1? 

Mr.  Golden.  No,  sir. 

Commissioner  Prouty.  You  are  talking  of  the  rate  Irom  the  Missis- 
sippi River  east  altogether  ? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  That  is  the  only  rate  you  know  anything 
about? 

Mr.  Golden.  That  is  the  only  rate. 

Mr.  Day.  You  spoke  of  some  contracts  you  made  for  29  cents  east 
of  the  Mississippi  River  for  export.     How  recently  did  you  make  con. 
tracts  of  that  kind? 

Mr.  Golden.  About  the  middle  of  February. 

Mr.  Day.  How  much  traffic  did  you  get? 

^Ir,  (tOLDEN.  Simply  four  cars. 

Mr.  Day.  Whose  traffic  was  it? 

Mr.  Golden.  Ruddy  Brothers. 

Mr.  Day.  And  prior  to  that? 

Mr.  Golden.  1  had  none. 

Mr.  Day.  That  is,  since  the  1st  of  January  t 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  You  had  no  export  since  the  1st  of  January? 

Mr.  Golden.  That  is  since  January  1.    The  product  1  am  speaking 
of  is  since  tlie  1st  of  January. 

Mr.  Day.  Did  you  have  any  other  since  January  1? 

Mr.  Golden.  No,  sir. 

Mr.  Day.  Did  you  have  any  prior  to  that? 


270  APPENDIX   G. 

Mr.  Golden.  JSo,  sir. 

Mr.  Day.  You  are  carrying  domestic  traffic  right  along? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  That  all  goes  at  tlie  published  rate? 

Mr.  Golden.  The  established  rate. 

Mr.  Day.  And  no  concessions  are  made  from  the  rate? 

Mr.  Golden.  Under  no  circumstances. 

Commissioner  Prouty.  Do  you  carry  that  domestic  tralfic  to  the 
city  of  New  York  ? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  And  to  Philadelphia? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  And  Baltimore? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  What  is  the  rate  now  on  dressed  beef? 

Mr.  Golden.  Sixty- eight  and  one-half  cents  from  Kansas  City  to 
New  York. 

Commissioner  Clements.  And  packing-house  products? 

Mr.  Golden.  Fifty-three  and  a  half  cents. 

Commissioner  Clements.  How  long  has  that  been  the  rate? 

Mr.  Golden.  I  can  not  remember  distinctly,  but  it  is  several  years. 

Commissioner  Clements.  For  several  years  there  has  been  no 
change  in  the  published  rate? 

Mr.  Golden.  No,  sir;  not  to  my  knowledge. 

Commissioner  Clements.  During  that  time  that  has  been  the  rate. 
You  have  been  there  how  long? 

Mr.  Golden.  Four  years. 

Commissioner  Clements.  Has  there  been  a  general  demoralization 
or  departure  from  those  rates  at  some  period  of  time? 

Mr.  Golden.  Not  to  my  knowledge. 

Commissioner  Clements.  Have  you  had  a  general  impression  to 
that  efl'ect  without  having  absolute  knowledge? 

Mr.  Golden.  From  common  report  I  could  say  that  I  hear  of  less 
rates  being  named  on  export. 

Commissioner  Clements.  Well,  leaving  the  export  out  of  the  present? 

Mr.  Golden.  No,  sir;  I  do  not. 

Commissioner  Clements.  Is  it  your  belief  that  during  three  or  four 
years  that  you  have  been  here  the  published  rates  have  been  adhered 
to  and  collected  and  retained  by  the  carriers  during  all  this  period? 

Mr.  Golden.  On  domestic? 

Commissioner  Clements.  On  domestic. 

Mr.  Golden.  Yes,  sir;  so  far  as  I  know. 

Commissioner  Clements.  Well,  so  far  as  you  believe?  Do  you 
believe  it? 

Mr.  Golden.  Yes,  sir;  I  believe  it  has. 

Commissioner  Clements.  Is  there  any  arrangement,  or  contract,  or 
understanding,  or  any  sort  of  device  between  the  carriers,  the  difterent 
roads,  and  the  packers,  or  either,  or  part  of  either  class,  whereby  the 
business  from  Kansas  City  in  these  products  is  distributed  or  appor- 
tioned among  the  roads? 

Mr.  Golden.  Not  to  my  knowledge. 

Commissioner  Fifer.  Have  there  been  any  rebates  that  you  know 
of  or  have  heard  of? 

Mr.  Golden.  I  have  never  paid  any,  and  I  do  not  know  of  any  being 
paid  to  my  knowledge.  Of  course,  I  have  nothing  to  do  with  the  west- 
ern lines. 
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Couimisaiouer  Clements.  Aud  there  is  no  apportionment  of  the 
iratlic? 

Mr.  CI  OLDEN.  Not  to  iiiy  knowledge. 

Coniniis«ioner  Clements.  Does  the  road  you  represent  feel  at  liberty 
to  take  all  the  business  it  can  get  of  this  kind  ? 

Mr.  Golden.  Yes,  sir. 

Coniuiissioner  Clements.  And  carry  it  and  retain  all  they  get  ibr  it? 

Mr.  Golden.  Yes,  sir. 

Counnissioner  Clements.  Without  any  adjustment  or  division  of 
the  i)ioceeds? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  That  is  all. 

There  being  no  further  questions,  the  witness  was  excused. 

J.  J.  Collister,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  fast  freight  line  are  you  agent  for? 

Mr.  Collisteu.  1  am  agent  for  the  Continental  Line  and  Central 
States  Despatch. 

Mr.  Day.  Over  what  roads  does  your  line  o])erate? 

Mr.  CoLLiSTEK.  Over  the  Baltimore  and  Oliio  Southwestern,  the 
Baltimore  and  Ohio,  the  Central  Ivaihoad  of  New  Jersey,  the  Philadel- 
]>hia  and  Koadiug,  and  the  New  York,  New  Haven  and  Hartford  and 
tlieir  connections — connections  of  the  Baltimore  and  Ohio  Uailroad. 

Mr.  Day.  Have  you  participated  in  the  packing-house  jiroducts 
traffic  out  of  Kansas  City  the  last  six  months'? 

Mr.  Collister.  Not  in  the  last  six  months. 

Mr.  Day.  Neither  export  nor  domestic? 

Mr.  Collister.    Oh,  yes;  we  get  domestic  business  right  along. 

Mr.  Day.  In  the  domestic  traffic,  have  you  contracted  for  any  at  less 
than  the  published  rates? 

Mr.  Collister.  No,  sir. 

Mr.  Day.  Have  you  carried  any  at  less  than  the  published  rates? 

Mr.  Collister.  Not  at  all. 

Mr.  Day.  You  have  maintained  the  published  tariffs  on  all  the  traffic 
of  that  charaeter  you  have  carried? 

Mr.  Collister.  Yes,  sir. 

Mr.  Day.  How  about  dressed  beef? 

Mr.  Collister.  The  same  thing  applies. 

Mr.  Day.  You  charged  the  published  tariff  rates  and  have  adhered 
to  them? 

Mr.  Collister.  Yes,  sir. 

Mr.  Day.  There  have  been  no  rebates? 

Mr.  Collister.  Not  at  all. 

Mr.  Day.  Have  you  particii)ated  in  any  export  tariff' on  beef? 

Mr.  Collister.  Not  on  beef. 

Mr.  Day.  You  carried  in  the  last  four,  five,  or  six  months  no  exports? 

Mr.  Collister.  No  export  provisions. 

Commissioner  Prouty.  Why  is  that?  Is  there  being  any  of  that 
stuff  exported  from  Kansas  City  at  the  present  time? 

Mr.  Collister.  I  think  there  is. 

Commissioner  Prouty.  Do  you  know  by  what  lines  it  moves? 

Mr.  Collister.  Well,  I  have  an  idea.  Of  course,  we  learn  from 
time  to  time  ai)proximately  what  the  movement  is,  and  what  lines  handle 
the  business,  but  1  can  not  tell  offhand  now  what  lines  they  are. 

(Jomraissioner  Prouty.  How  many  cars  are  sent  out  a  week  on  the 
average,  lor  export? 

Mr,  Collistee.  Well,  I  would  ai)proximate  it  at  100  cars. 
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Commissioner  Fifer.  For  export,  you  mean? 

Mr.  COLLISTER.  Yes,  sir. 

Mr.  Day.  You  do  carry  domestic  packinghouse  products'? 

Mr.  CoLLTSTEU.  Ob,  yes;  our  terminal  advantages,  etc.,  attract  very 
much  of  that  tiafiic. 

]Mr.  Day.  I  think  that  is  all,  your  honors,  that  I  wish  to  ask  Mr. 
Collister. 

Commissioner  Clements.  How  long  have  you  been  in  the  business? 

Mr.  CoLLTSTBR.  Two  years  with  this  company. 

Commissioner  Clements.  Have  you  ever  seen  anything  that  indi- 
cated that  the  established  rates,  the  published  rates,   were  being 
departed  from  ? 
.  Mr.  Collister.  Yes,  sir. 

Commissioner  Clements.  During  what  period? 

Mr.  Collister.    Do  you  refer  now  to  export  or  domestic? 

Commissioner  Clements.  Well,  either.  I  believe  there  has  been  no 
published  rate  on  export.     That  is  your  idea,  is  it? 

Mr.  Collister,  My  idea. 

Commissioner  Clements.  Then,  the  only  published  rate  is  the  domes- 
tic. Now,  during  the  time  you  have  been  here  at  what  period  and  dur- 
ing what  period  have  you  seen  evidence  of  a  de})aiture  from  the  rate, 
cutting  of  the  rate,  rebates,  or  anything  of  that  character? 

Mr.  Collister.  You  mean  on  packing-house  products? 

Commissioner  Clements.  Packing-house  products  and  dressed  beef, 
or  either. 

Mr.  Collister.  Well,  it  would  be  rather  hard  to  answer  that.  We 
have  felt  at  times  that  the  rates  have  been  manipulated,  but  we  have 
no  absolute  positive  knowledge  of  it. 

Commissioner  Clements.  That  is  the  reason  I  do  not  ask  as  to  par- 
ticular instances,  because  it  seems  impossible  to  get  those,  and  we  can 
see  how  diiiicult  it  is  for  a  competitor  to  get  at  those  details,  but  we 
are  often  told  by  those  who  are  unable  to  give  specific  details  of  trans- 
actions themselves  that  they  see  the  outcroppings  and  evidences  which 
satisfy  them  to  a  moral  certainty  that  something  of  that  kind  is  being 
done.    Have  you  seen  any  of  those  signs? 

Mr.  Collister.  I  think  I  have;  that  is,  I  felt  that  I  have. 

Commissioner  Clements.  How  is  it  now? 

Mr.  Collister.  It  is  all  right,  I  think.  I  am  almost  certain  that 
the  tariff'  rate  is  being  maintained  at  the  present  time. 

Commissioner  Clements.  That  is  your  belief  about  it  from  all  the 
circumstances  and  things  that  you  see! 

Mr.  Collister.  Yes,  sir. 

Commissioner  Clements.  How  far  now  do  you  go  back  with  that 
statement? 

Mr.  Collister.  Well,  I  do  not  know. 

Commissioner  Clements.  A  week? 

Mr.  Collister.  Yes,  sir;  you  could  go  back  a  week  sure. 

Commissioner  Clements.  A  month? 

Mr.  Collister.  Yes,  sir;  J  think  you  could  go  back  to  the  first  of 
the  year — back  to  the  first  of  the  year. 

Commissioner  Clements.  How  about  the  latter  part  of  last  year? 

Mr.  Collister.  I  am  not  so  sure  about  that. 

Commissioner  Prouty.  You  generally  begin  over  again  the  first  of 
every  year  ? 

Mr.  Collister.  I  think  that  is  the  general  plan. 

Commissioner  Clements.  Can  you  give  us  some  idea — this  is  a  gen- 
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eral  inquiry  for  information — can  you  tell  us  what  it  is  that  has  made 
these  impressions  on  you?  When  the  rates  were  disorganized  and 
demoralized,  what  made  you  think  so;  what  did  you  see  that  made 
you  think  so? 

Mr.  CoLLisTER.  Principally  gossip. 

Commissioner  Clements.  Well,  there  is  gossip  now,  is  there  not — 
what  we  would  call  gossip  or  a  report  of  cut  rates'? 

Mr.  CoLLTSTER.  Ycs,  sir;  I  do  not  think  there  is  any  just  now  on 
domestic  traffic. 

Commissioner  Clements.  There  are  charges  of  that  sort,  are  there 
not? 

Mr.  CoLLiSTER.  I  do  not  believe  so.  1  tliink  that  in  making  these 
reports  domestic  and  export  business  is  confounded.  A  man  says  the 
export  packing-house  products  rate  is  cut,  say  G  cents  a  100  pounds, 
and  it  is  assumed  that  the  domestic  rate  is  also  maniiiulated  to  the 
extent  of  the  inland  i)ioportion  of  the  export  rate. 

Commissioner  Clements.  Is  there  any  difficulty  in  the  way  of  par- 
ties billing  it  as  export  and  shipping  it  for  export  and  then  using  it  for 
domestic  purposes'? 

Mr.  CoLLiSTER.  There  certainly  is,  yee,  sir.  There  is  a  difficulty. 
They  can  not  do  it  for  the  reason  that  the  product  is  billed  out  for 
export  It  shows  a  foreign  destination.  It  shows  a  steamship  line  to 
which  it  is  consigned.  The  export  papers  are  made  up,  and  export 
bill  of  lading  issued  and  export  manifests  are  made  out.  They  are  sent 
to  the  foreign  freight  agent  at  the  seaboard  and  an  agent  is  advised 
when  that  traffic  clears  at  the  seaboard  and  he  knows  fo  what  steam- 
ship line  it  is  delivered  and  he  absolutely  knows  that  it  went  for 
export. 

Commissioner  Clements.  Well,  if  he  wanted  to  carry  domestic  freight 
and  the  road  wanted  to  carry  it  and  cooperated,  it  could  be  diverted 
there  and  delivered  for  domestic  use,' could  it  not? 

Mr.  COLLISTER.  There  are  so  many  roads  in  interest  that  I  doubt 
very  much  whether  they  would  stand  for  any  connivance  of  that  sort. 

Commissioner  Clements.  You  think  your  competitors 

Mr.  COLLISTER.  No ;  I  mean  the  roads  in  interest. 

Commissioner  Clements.  You  mean  the  lines  that  make  up  the 
through  line? 

Mr.  Collister!  The  lines  that  make  up  the  through  line. 

Commissioner  Clements.  Well,  these  lines  that  do  make  up  the 
through  line  from  time  to  time  drop  into  the  habit  of  paying  rebates, 
do  they  not? 

Mr.  Collister.  I  believe  they  do.    They  have  in  the  past. 

Commissioner  Clements.  Well,  would  not  they  just  as  soon  evade 
the  rate  by  this  other  means  as  to  i)ay  a  rebate? 

Mr.  Collister.  1  do  not  think  so. 

Commissioner  Clements.  Why? 

Mr.  Collister.  Well,  it  would  be  very  hard  to  cover  up  in  the  first 
place. 

Commissioner  Clements,  So  that  it  is  your  belief  that  foreign  ship- 
ments are  not  treated  that  way  ? 

Mr.  Collister.  I  think  that  all  the  stuff"  billed  showing  a  foreign 
destination,  all  export  traffic  that  goes  forward  from  here  showing  a 
foreign  destination,  ultimately  goes  to  that  destination  if  the  export 
pa])ers  are  made  out. 

Connnissioner  Clements.  Well,  are  they  made  out  in  all  cases? 

Mr.  Collister.  Bo  far  as  I  know;  yes,  sir. 
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Commissioner  Clements.  So  far  as  you  believe  where  you  have  do 
knowledge? 

Mr.  COLLISTER.  I  have  no  knowledge  to  the  contrary. 

Commissioner  Clements.  I  will  ask  this  question:  Is  there  any 
arrangement,  understanding,  or  practice  whereby  outgoing  freight 
from  Kansas  City  of  this  kind  is  apportioned  between  the  different 
roads  or  lines'? 

Mr.  CoLLTSTER.  You  mean  by  agreements'? 

Commissioner  Clements.  By  agreement,  understanding,  practice,  or 
any  other  way. 

Mr.  Collister.  Why,  it  is  all  apportioned. 

Commissioner  Clements.  How? 

Mr.  CoLLiSTER.  By  reason  of  solicitation. 

Commissioner  Clements.  Is  there  any  practice,  by  agreement  or 
otherwise,  whereby  it  is  understood  or  worked  out  tliat  this  line  shall 
have  a  certain  proportion  of  the  business,  and  so  on,  or  do  you  get  a 
certain  proportion  of  the  business'? 

Mr.  COLLiSTER.  Well,  not  that  I  know  of.     No. 

Commissioner  Clements.  Do  you  have  any  reason  to  believe  there 
is  such'? 

Mr.  CoLLiSTER.  I  have  not. 

Commissioner  Clements.  How  long  have  the  rates  been  the  same 
as  they  are  now'? 

Mr.  CoLLiSTER.  The  published  rates  on  domestic  business'? 

Commissioner  Clements.  Yes,  sir. 

Mr.  COLLISTER.  Well,  they  have  been  that  way  for  years,  with  some 
few  changes  that  were  brought  about  by  competition.  The  basis  has 
been  30  cents  from  Chicago  to  New  York  for  possibly  fifteen  years,  with 
the  exception  of  times  when  a  less  basis  would  be  necessary  by  reason 
of  competition  and  a  tariff  issued,  and  subsequently  they  would  come 
back  to  this  same  basis  again.  The  recognized  basis  on  packing-house 
products  for  years  has  been  the  fifth-class  rate,  which  is  30  cents  from 
Chicago  to  New  York. 

Commissioner  Clements.  But  there  is  nothing  in  practice  or  agree 
ment  or  otherwise  that  interferes  with  every  single  road  here  soliciting, 
securing,  and  carrying  all  the  traffic  it  can  get  from  any  of  these  shippers 
and  retaining  without  accounting  to  any  of  the  others  for  any  portion 
of  it! 

Mr.  COLLISTER.  Not  a  thing  I  know  of. 

Commissioner  Clements.  You  have  no  reason  to  believe  there  is  such 
a  thing"? 

Mr.  COLLISTER.  No  reason. 

Commissioner  Clements.  Do  not  some  of  these  tariffs  have  on  them 
a  statement  that  the  rates  therein  published  apply  on  domestic  as  well 
as  on  export"? 

Mr.  COLLISTER.  Well,  I  am  not  sure  about  that,  but  I  do  not  believe 
they  show  that. 

Commissioner  Clements.  Or  maybe  it  is  put  the  other  way — on  for- 
eign as  well  as  domestic. 

Mr.  COLLISTER.  I  was  not  evading  the  question. 

Commissioner  Clements.  I  did  not  mean  that  you  were.  I  was  not 
sure  which  way  it  was  stated. 

Mr.  COLLISTER.  I  have  seen  tariffs — I  do  not  remember  whether  they 
were  provision  tariffs  or  not — that  would  make  a  statement  that  these 
rates  will  apply  as  the  proportion  of  the  through  rate  on  export  as  well 
m  domestic  business,  or  there  has  been  a  specific  tariff'  issued  which 
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shows  that  this  tariff  will  apply  only  on  export  business  as  a  proportion 
of  the  through  rate. 

Commissioner  rRouTY.  Your  present  uiulerstanding  is  that  you  have 
a  right  to  make  any  rate  on  export  business  irrespective  of  the  pub- 
lished tariff;  that  you  are  under  no  obligation  to  adhere  to  any  pub- 
lished tariffs 

Mr.  COLLISTER.  ISTo;  I  do  not  understand  that.  I  am  governed  very 
largely  by  the  desire  or  wish  of  my  superior  ofiicers. 

Commissioner  Prouty.  Your  instructions,  then,  from  your  superior 
oflicers  are,  that  on  export  business  you  may  make  a  rate  without  ref- 
erence to  the  published  tariff? 

Mr.  CoLLiSTER.  Xo,  sir;  they  might  instruct  me  to  the  effect  that  on 
export  business  they  will  accept  down  to  a  certain  minimum. 

Commissioner  Trouty.  In  point  of  fact,  you  do  not  regard  the  pub- 
lished tariff  in  making  an  export  rate? 

Mr.  OoLLiSTER.  No,  sir. 

Commissioner  Prouty.  How  long  is  it  since  you  have  gone  on  that 
theory f 

Mr.  CoLLiSTER.  Well,  since  the  1st  of  January,  although  I  have  car- 
ried no  business. 

Commissioner  Prouty.  Previous  to  the  1st  of  January  your  instruc- 
tions were  to  charge  the  domestic  rate  as  your  part  of  the  through 
export  rate,  were  they? 

Mr.  COLLISTER.  Not  at  all  times. 

Commissioner  Prouty.  That  is  all. 

Commissioner  Fifer.  It  has  been  stated  here  by  some  witnesses  that 
a  regular,  even  rate  could  be  maintained  on  export  goods.  What  is 
your  view  about  that? 

Mr.  COLLISTER.  1  do  not  believe  it  can  be  unless  you  get  the  basis 
down  very  low.  On  packinghouse  products,  for  instance,  the  rate 
from  Kansas  City  to  Gulf  ports  is  27  cents  per  hundred  pounds.  Now, 
competition  would  compel  a  lower  rate  than  o3.J  cents  from  Kansas 
City  to  New  York  if  the  product  was  forwarded  through  that  port. 

Commissioner  Prouty.  Well,  suppose  it  did.  The  question  is  why 
not  publish  a  lower  export  rate. 

Mr.  COLLISTER.  I  believe  when  you  do  that  it  will  result  in  very 
serious  manipulations.  1  believe  if  a  published  rate  was  i)ut  into  effect 
of  27  cents  to  New  York  the  product  could  be  billed  to  New  York  for 
export  at  27  cents,  and  be  then  and  there  diverted  for  domestic 
purposes. 

Comniissioner  Fifer.  Is  there  any  common  understanding  between 
the  railroads  reaching  tide  water  as  to  what  this  rate  shall  be  for  export 
goods! 

Mr.  COLLISTER.  At  the  present  time;  yes,  sir. 

Commissioner  Clements.  Did  you  not  give  some  forcible  reasons 
why  they  could  not  be  shipped  out  for  foreign  and  diverted  to  domestic 
use  ? 

Mr.  COLLISTER.  I  qualified  by  saying  when  a  through  export  bill 
of  lading  liad  been  issued.  They  can  not  defeat  that  now  because  we 
name  a  through  rate. 

Comniissioner  Clements.  Suppose  the  rates  were  published,  what 
would  be  the  difference  between  the  situation  then  and  now?  It  would 
make  it  easy  to  divert  for  domestic  purposes  under  the  changed  condi- 
tions and  im|)()ssible  now? 

Mr,  CoLLisTHR.  1  f  you  had  a  tariff  issued  to  New  York,  for  instance, 
tor  export,  so  reading,  I  do  not  believe  you  could  decline  to  accept  a 
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man's  product  if  it  was  billed  to  New  York  for  export  and  he  would  say 
I  have  my  own  ocean  engagement  and  my  agent  at  New  York  will  take 
charge  of  this  product  and  bill  it  for  export. 

Commissioner  Fifer.  That  would  terminate  his  contract! 

Mr.  CoLLiSTER.  I  think  so. 

Commissioner  Clements.  Why  could  not  that  be  done  now? 

Mr.  COLLISTER.  For  the  reason  tbat  we  name  the  through  rate  to 
Liverpool  or  foreign  destination,  whatever  it  may  be. 

Commissioner  Clements.  Do  you  know  that  all  roads  do  that  on  all 
shipments? 

Mr.  CoLLiSTER.  I  believe  so.  They  may  not  name  a  through  rate, 
but  the  packer  furnishes  them  with  an  ocean  contract  and  they  make 
complete  ocean  papers. 

Commissioner  Clemknts.  There  is  not  any  fact  I  can  see,  however, 
why  it  should  not  be  just  as  easy  now  to  do  that  as  it  would  be  in  case 
of  publishing  the  rates,  as  suggested  a  moment  ago,  if  they  were  dis- 
posed to  do  it. 

Mr.  Collister.  Well,  I  just  expressed  my  own  views  on  the  subject. 

Commissioner  Clements.  Do  1  understand  you  to  say  that  it  would 
be  any  more  difficult  in  the  one  case  than  in  the  other  if  they  were 
inclined  to  do  it? 

Mr.  Collister.  I  think  so.  I  believe  if  you  had  a  published  tariff 
in  effect  in  New  York  on  business  for  export  that  it  would  by  some 
meaus  be  applied  on  domestic  business. 

Commissioner  Clements.  I  still  can  not  see  why  that  can  not  be  done 
now  just  as  easily  as  if  you  had  that  rate. 

Mr.  Collister.  You  would  not  publish  a  through  rate  to  Liverpool. 
If  you  came  to  an  agreement  to  make  a  less  rate  to  tide  water  on  export 
business  than  on  domestic  business  you  would  not  publish  a  through 
rate  to  Liverpool  or  destination,  because  the  ocean  rates  change  from 
time  to  time.  You  would  publish  it  to  tide  water,  and  your  tariff  would 
read  "New  York,  for  export,"  and  a  man  would  hand  you  a  lot  of  freight 
billed  to  New  York  for  export.  I  do  not  believe  that  under  the  law  you 
could  decliue  to  accept  it  under  the  tariff  you  have  in  effect. 

Commissioner  Clements.  You  do  not  think  any  business  is  handled 
that  way  now  shipped  to  New  York  for  export? 

Mr.  Collister.  I  do  not  know  of  any  that  is  not  actual  export 
business. 

Commissioner  Fiper.  And  a  through  contract  for  the  foreign  desti- 
nation? 

Mr.  Collister.  Yes,  sir;  all  the  business  I  have  handled  has  been 
of  that  class. 

Mr.  Day.  1  neglected  to  ask  you — I  do  not  recall  that  I  asked  you — 
if  you  had  received  any  authorization  to  apply  this  29- cent  rate  on 
export  traffic  east  of  the  river? 

Mr.  Collister.  Yes,  sir;  I  received  it. 

Mr.  Day.  From  whom  did  you  get  that? 

Mr.  Collister.  Well,  it  came  to  me  in  a  regular  file  of  tariffs  that 
come  in  from  time  to  time — just  a  notice  that  the  basis  on  export  pro- 
visions, the  minimum  basis,  would  be  29  cents  from  the  Mississippi 
Eiver  and  25  cents  from  Chicago  to  New  York. 

Mr.  Day.  Was  it  signed  by  anybody? 

Mr.  Collister.  No,  sir, 

Mr.  Day.  Where  did  it  come  from? 

Mr.  Collister.  I  believe  it  came  from  Chicago. 

Mr.  Day.  From  Mr.  Tucker? 
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Mr.  CoLLiSTER.  I  would  not  say.  I  am  not  certain  that  it  came  from 
Mr.  U'ucker. 

Mr.  Day.  Well,  wliat  is  your  belief^ 

Mr.  CoLLTSTER.  Well,  1  believe  it  is  an  agreed  rate  in  Chicago. 

Mr.  Day.  Do  you  think  it  came  from  Mr.  Tucker? 

Mr.  COLLISTER.  I  do  not  know  that. 

Mr.  Day.  What  do  you  think?     What  is  your  belief? 

Mr.  CoLLiSTER.  Well,  1  do  not  know  whether  I  care  to  express  a 
belief. 

Mr.  Day.  Did  you  assume  that  it  came  from  him? 

Mr.  CoLLiSTER.  Not  direct  to  me. 

Mr.  Day.  But  you  assumed  it  originated  there.     How  was  it  dated? 

Mr.  CoLLiSTER.  I  do  not  remember  the  date. 

Mr.  Day.  You  have  it? 

Mr.  CoLLiSTER.  I  think  I  have. 

Mr.  Day.  That  is  all. 

There  being-  no  further  questions,  the  witness  was  excused. 

T.  J.  Barnard,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  lines  do  you  represent? 

Mr.  Barnard.  The  Cumberland  Gap  Despatch. 

Mr.  Day.  Over  what  railioads  does  the  Cumberland  Gap  Despatch 
operate  ? 

Mr.  Barnard.  The  Louisville  and  Nashville,  the  Louisville,  Hender- 
son and  St.  Louis,  and  the  Norfolk  and  Western. 

Mr.  Day.  How  long  have  you  been  acting  as  agent  of  that  line  here? 

Mr.  Barnard.  Two  years. 

Mr.  Day.  During  the  past  six  months  have  packing  house  products 
gone  to  your  line? 

Mr.  Barnard.  No,  sir. 

Mr.  Day.  Either  domestic  or  export? 

Mr.  Barnard.  No,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  Barnard.  No,  sir. 

Mr.  Day.  Have  you  sought  the  business? 

Mr.  Barnard.  No,  sir. 

Mr.  Day.  What  traffic  are  you  engaged  in? 

Mr.  Barnard.  Export  tlour  and  grain. 

Mr.  Day.  You  have  not  participated  at  all  in  the  transportation  of 
packing-house  products  or  dressed  beef? 

Mr.  Barnard.  Not  domestic;  no,  sir. 

Mr.  Day.  Or  export? 

Mr.  Barnard.  We  have  had  no  export. 

Mr.  Day.  Have  you  a  rate  on  export? 

Mr.  Barnard.  No,  sir. 

Mr.  Day.  Did  you  have  this  advice  that  you  might  make  a  rate  of  29 
cents  east  of  the  river  and  25  cents  east  of  Chicago  on  packinghouse 
products  ? 

Mr.  Barnard.  No,  sir;  we  never  quoted  those  rates  east  to  the  sea- 
board. Ours  is  a  rail  and  water  line  from  Norfolk. 

Mr.  Day.  A  rail  line  to  Norfolk? 

Mr.  Barnard.  Yes,  sir. 

Mr.  Day.  You  are  not  in  that  packing-house  product  business  at  all? 

Mr.  Barnard.  No.  sir. 

Mr.  Day.  1  think  that  is  all  1  care  to  ask. 

Commissouer  Prouty.  Have  you  solicited  that  business  at  all? 


278  APPENDIX    Q. 

Mr.  Barnard.  Well,  we  are  not  prepared  to  handle  it.  Our  line  is 
a  rail  and  water  line,  and  we  can  not  solicit  tUat  traffic  for  domestic 
use. 

There  being  no  further  questions,  the  witness  was  excused. 

S.  D.  McAllister,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for  here? 

Mr.  McAllister.  The  American  Kefrigerator  Transit  Company. 

Mr.  Day.  What  roads  does  that  operate  over? 

Mr.  McAllister.  Any  road. 

Mr.  Day.  Who  owns  it — is  it  a  corporation! 

Mr.  McAllister.  Yes,  sir. 

Mr  Day.  What  road  does  it  act  in  conjunction  with  or  is  it  gov- 
erned by? 

Mr.  McAllister.  By  the  Missouri  Pacific,  the  Iron  Mountain,  and 
the  Wabash. 

Mr.  Day.  Have  you  been  in  the  transportation  of  packing-house 
products  for  tlie  past  three  months? 

Mr.  McAllister.  They  load  some  of  our  cars. 

Mr.  Day.  They  use  your  cars? 

Mr.  McAllister.  Yes,  sir. 

Mr.  Day.  Have  you  had  anything  to  do  with  the  quoting  of  a  rate? 

Mr.  McAllister.  I  do  not  quote  rates  on  it,  and  do  not  solicit  the 
business  in  any  way. 

Mr.  Day.  Your  duties  are  in  conjunction  with  the  refrigerator  cars, 
are  they? 

Mr.  McAllister.  Yes,  sir. 

Mr.  Day.  Your  duties  are  in  connection  with  the  cars  themselves  and 
not  the  commodities  trans])orted  in  the  cars? 

Mr.  McAllister.  We  solicit  some  classes  of  business,  but  not  pack- 
ing-house products. 

Mr.  Day.  Dressed  beef? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  What  class  of  business  do  you  solicit? 

Mr.  McAllister.  L^roduce,  vegetables— any  perishable  freight. 

Mr.  Day.  You  have  not  carried  any  packing-house  products  at  all? 

Mr.  McAllister.  They  are  loaded  in  our  cars;  yes,  sir. 

Mr.  Day.  But  you  made  no  rate  and  quoted  no  rate? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Have  you  had  anything  to  do  with  collecting  any  of  the 
rates  charged  or  refunding? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Has  any  passed  through  your  hands? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Or  any  accounts  regarding  it? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  What  do  you  do — rent  your  cars  to  the  roads? 

Mr.  McAllister.  Our  cars  are  owned  by  the  roads  mentioned. 

Mr.  Day.  You  look  after  the  mileage? 

Mr.  McAllister.  Our  car  accountant  does;  yes,  sir. 

Mr.  Day.  What  is  the  scope  of  your  duty  in  connection  with  the  car 
company? 

Mr.  McAllister.  I  do  everything  to  further  their  interest  in  this 
territory,  to  promote  prompt  loading  of  my  cars. 

Mr.  Day.  You  have  authority  from  the  Missouri  Pacific  or  the  roads 


APPENDIX   G.  279 

that  control  this  line  to  name  rates  on  other  things  than  packing-house 
products  and  dressed  beef? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Or  anything"? 

Mr.  McAllistjok.  No,  sir. 

Mr.  Day.  Do  you  (jiTote  rates  on  anything? 

Mr.  McAllis'jek.  I  do  as  a  matter  of  information  only. 

Mr.  Day.  What  do  you  mean  by  tliat! 

Mr.  McAllister.  When  a  shipi)er  wants  to  know  what  the  rate  is 
between  one  point  and  another  I  look  it  up  for  him  and  let  him  know, 
but  1  do  not  guarantee  that  rate  or  anything  of  that  kind. 

Mr.  Day.  But  you  do  nothing  in  regard  to  packing-house  products? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  That  is  all. 

The  witness  was  excused. 

W.  E.  Everest,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for"? 

Mr.  Everest.  1  am  agent  for  the  Great  Eastern  Line. 

Mr.  Day.  Over  what  roads  does  your  line  operate? 

Mr.  Everest.  Tlie  Grand  Trunk  and  its  connections  east,  the  Lack- 
awanna roads  to  Buffalo,  the  Boston  and  Maine  and  eastern  connections. 

Mr.  Day.  Has  your  line  carried  any  packing-house  products  in  the 
last  six  months? 

Mr.  Everest.  I  have  not  seen  any. 

Mr.  Day.  Have  you  known  of  any? 

Mr.  Everest.  None  billed  by  the  Great  Eastern  Line.  There  might 
be  a  stray  car  or  two.  We  take  it  when  we  can  get  it,  but  I  have  not 
solicited  it  for  a  year  or  more. 

Mr.  Day.  Do  you  speak  now  of  domestic  or  export,  or  both? 

Mr.  Everest.  Both. 

Mr.  Day.  You  have  not  carried  either  except  a  stray  car? 

Mr.  Everest.  Excepting  as  it  comes  along  to  us.  I  think  I  have 
not  had  any  export  since  October. 

Mr.  Day.  The  domestic  trafilic  that  has  come  to  your  line  during  the 
six  months,  what  rate  has  been  charged  and  collected  on  it? 

Mr.  Everest.  I  do  not  know.  Nothing  but  tariff  I  am  sure.  I  do 
not  pay  much  attention  to  the  packing-house  products  at  all.  I  work 
chietl}^  west  bound.     We  do  not  refuse  it,  understand. 

Mr.  Day.  When  it  does  come  to  you,  you  say  it  has  paid  the  tariff 
rate? 

Mr.  Everest.  Yes,  sir, 

Mr.  Day.  The  tariff  rate  has  been  collected  and  retained? 

Mr.  Everest.  So  far  as  I  know. 

Mr.  Day.  How  about  ex])()rt  coming  to  you? 

Mr.  Everest.  Just  the  same. 

Mr.  Day.  What  rate  has  been  charged  on  that? 

Mr.  Everest.  The  full  tariff'. 

Mr.  Day.  No  concession  for  the  export  rate? 

Mr.  Everest.  No,  sir;  we  have  no  authority. 

Mr.  Day.  The  export  traffic  that  has  gone  your  way  has  paid  the 
published  tariff? 

Mr.  Everest.  The  published  tariff'  inland  to  the  seaboard  plus  the 
ocean. 

Mr.  Day.  You  mean  to  say  that  the  export  traffic  that  has  gone  your 
way  has  paid  the  rate  the  domestic  traffic  bears  to  the  seaboard? 
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Mr.  Everest.  Certainly;  the  i^ublished  tariff  rate  to  the  seaboard. 

Mr.  Day.  Did  you  receive  this  notice  about  a  29-cent  rate  east  of  the 
river  on  export? 

Mr.  Everest.  I  have  never  heard  of  it  until  it  came  out  in  evidence 
here  this  morning. 

Mr.  Day.  That  is  all,  your  honors.  * 

There  being  no  further  questions,  the  witness  was  excused. 

J.  E.  Gavin,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for? 

Mr.  Gavin.  The  Vandalia  Railroad. 

Mr.  Day.  How  long  have  you  been  its  agent  here? 

Mr.  Gavin.  About  fifteen  years. 

Mr.  Day.  Agent  for  the  railroad  or  the  line? 

Mr.  Gavin.  For  the  railroad. 

Mr.  Day.  Have  you  been  in  the  packing-house  products  transporta- 
tion? 

Mr.  Gavin.  I  have  not  solicited  any  for  a  year  and  a  half.  I  devote 
my  time  to  west  bound  business. 

Mr.  Day.  Have  you  contracted  for  any  ? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Neither  domestic  nor  export? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  You  do  not  represent  any  fast  freight  line? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Simply  the  Yandalia  road? 

Mr.  Gavin.  Yes,  sir. 

Mr.  Day.  Have  you  had  any  authorization  to  solicit  for  packing- 
house products  or  dressed  beef  f 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Nor  have  you  contracted  to  transport  any? 

Mr.  Gavin.  None  at  all. 

Mr.  Day.  Had  you  received  a  copy  or  notice  of  this  29-cent  rate  east 
of  the  river? 

Mr.  Gavin.  Yes,  sir. 

Mr.  Day.  And  25  cents  from  Chicago  ? 

Mr.  Gavin.  I  do  not  know — 29  cents  from  the  river. 

Mr.  Day.  Your  line  does  not  participate  from  Chicago? 

Mr.  Gavin.  No,  sir;  only  by  St.  Lonis  and  Peoria. 

Mr.  Day.  What  rate  applied  by  Peoria? 

Mr.  Gavin.  I  do  not  know.    I  did  not  quote  the  rate. 

Mr.  Day.  Who  did  you  get  the  authorization  from? 

Mr.  Gavin.  I  think  it  came  from  Chicago. 

Mr.  Day.  From  where  in  Chicago? 

Mr.  Gavin.  I  do  not  know. 

Mr.  Day.  Who  did  it  come  from? 

Mr.  Gavin.  The  general  office. 

Mr.  Day.  Of  the  Vandalia  line  or  the  Pennsylvania t 

Mr.  Gavin.  The  Vandalia  road. 

Mr.  Day.  It  came  from  the  man  in  your  office? 

Mr.  Gavin.  That  makes  the  tariffs,  I  suppose. 

Mr.  Day.  Do  you  know  who  he  is? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  It  was  not  accompanied  by  any  letter  of  advice? 

Mr.  Gavin.  No,  sir;  it  was  just  a  little  memorandum. 

Mr.  Day.  When  did  you  get  it? 
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Mr.  Gavin.  I  think  it  was  February  25tli  or  24tli.  I  did  not  quote 
tlie  rate. 

Mr.  Day.  Was  it  dated  ? 

Mr.  Gavin.  I  believe  it  was. 

Mr.  Day.  What  date? 

Mr.  Gavin.  The  24th  or  25th  of  February. 

Mr.  Day.  What  did  it  contain — what  did  it  state? 

Mr.  Gavin.  Export  something,  I  do  not  remember — export  rate  29 
cents;  export  from  the  Mississippi  River  29  cents.  1  knew  at  the  time 
27i  cents. 

Mr.  Day.  Who  named  27^  cents? 

Mr.  Gavin.  Pleard  it  mentioned  this  morning  by  Mr.  Marshall  and  I 
think  the  daily  papers  were  stating  what  the  packers  were  doing  the 
last  two  or  three  months. 

Mr.  Day.  Is  that  your  only  source? 

Mr.  Gavin.  My  only  source. 

Mr.  Day.  Is  that  by  way  of  the  Mississippi  River  or  the  Gulf  ports? 

Mr.  Gavin.  I  presume  from  the  Mississippi  River  to  New  York  on  a 
basis  of  27^  cents  to  New  York. 

Mr.  Day.  And  you  have  not  had  any  packing-house  products  or 
dressed  beef? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Have  you  solicited  them? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  That  is  all. 

Commissioner  Prouty.  Who  solicits  that  line  for  your  road  to  the 
Mississippi? 

Mr.  Gavin.  Nobody.  Our  road  is  a  short  road  to  Indianapolis.  I 
devote  my  time  to  Central  States  business. 

Commissioner  Prouty.  Your  road  is  just  as  long  from  the  west  to 
the  east  as  from  the  east  to  the  west? 

Mr.  Gavin.  Then  ;\e  let  the  Pennsylvania  solicit  the  business.  We 
are  a  part  of  the  Pennsylvania  or  will  be,  I  guess. 

Commissioner  Clements.  What  was  the  published  rate  from  Kan- 
sas City  to  the  Mississippi  River  when  this  27^ -cent  rate  was  in? 

Mr.  Gavin.  I  think  18^  cents. 

Commissioner  Clements.  Y^ou  do  not  know  actually  of  its  being  in? 

Mr.  Gavin.  No,  sir;  I  do  not. 

Commissioner  Clements.  Is  this  business  an  undesirable  kind  of 
freight  for  the  railroads — dressed  beef  and  packing-house  products? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Clements.  There  does  not  seem  to  be  anybody  hardly 
that  solicits  it.     It  just  finds  its  way  out  somehow. 

Mr.  Gavin.  That  may  be. 

Commissioner  Clements.  Is  it  because  the  rate  is  cut  that  makes  it 
undesirable  for  a  road  that  wants  to  adhere  to  the  rate? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Clements.  You  have  been  in  the  business  here  how 
long? 

Mr.  Gavin.  Fifteen  years. 

Commissioner  Clements.  You  know  pretty  well  when  rates  are 
demoralized? 

Mr.  Gavin.  I  guess  I  do. 

Commissioner  Clements.  I  do  not  mean  with  absolute  certainty. 

Mr.  Gavin.  No,  but  two  and  two  geneially  make  four. 

Commissioner  Clements.  Now,  with  your  experience,  and  observa- 
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tion,  and  knowledge  of  the  situation  all  these  years,  what  is  your 
conviction  and  belief  from  the  times  and  circumstances? 

Mr.  Gavin.  1  could  not  tell  you;  1  would  hesitate  to  say. 

Commissioner  Clements.  You  would  testify  that  you  believe  the 
rates  are  being  maintained  now? 

Mr.  (iAvin.  No,  sir. 

Commissioner  Clements.  Is  there  any  understanding,  or  contract, 
or  agreement,  or  practice  whereby  the  east-bound  freight  is  apportioned 
among  the  several  roads  which  leave  Kansas  City? 

Mr.  Gavin.  I  do  not  know  anythiug  about  it,  sir.  I  have  not  been 
to  a  packing  house  for  a  year  and  three  months.  I  have  not  had  a  cut 
rate  on  anything  since  November,  1898. 

Commissioner  Clements,  Well,  you  can  tell  us  why  you  do  not  go 
to  the  packing  house. 

Mr.  Gavin.  Well,  I  presume  they  prefer  shipping  their  domestic 
freight  over  the  roads  they  shij)  the  export  freight  over.  They  can 
make  trainloads  and  make  faster  time  than  by  dividing  it  up. 

Commissioner  Clements.  Do  you  think  the  roads  that  get  the  export 
business  get  the  domestic,  as  a  rule — the  bulk  of  it"? 

Mr.  Gavin.  I  do  not  know  that  as  a  fact.  It  looks  but  fair  though. 
If  I  was  making  a  rate  on  export  to  a  packing  house  I  would  look  for 
the  domestic  at  the  tariff'  rate. 

Commissioner  Clements.  You  would  probably  make  the  foreign  rate 
lower  than  necessary  to  get  the  domestic  rate? 

Mr.  Gavin.  That  I  do  not  know.    I  never  experimented. 

Commissioner  Clements.  It  could  be  done  where  there  is  no  fixed 
rate  for  the  foreign  business;  it  can  be  played  and  used  to  get  the  other 
business. 

Mr.  Gavin.  There  is  nothing  to  prevent  my  going  down  to  the  pack- 
ing house  and  paying  $10  apiece  for  hams  if  I  wanted  to;  if  I  did  not 
want  to  cut  a  rate,  there  is  generally  a  way  out  of  the  hole. 

Commissioner  Clements.  A  good  many  ways*  and  it  is  your  belief 
that  a  good  many  of  these  have  been  practiced,  is  it  not? 

Mr.  Gavin.  1  do  not  know.    I  would  not  like  to  say. 

Commissioner  Clements.  I  would  not  suppose  that  you  would  know 
the  particulars,  but  does  the  situation  indicate  that? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Prouty.  If  you  bought  hams  enough  at  $10  apiece 
the  packing  house  could  give  you  the  traffic  at  full  rates? 

Mr.  Gavin.  Yes,  sir. 

Commissioner  Prouty.  Have  you  ever  known  that  to  be  done? 

M  r.  Gavin.  No,  sir ;  but  I  say  there  are  lots  of  ways  out  of  the  woods. 

Commissioner  Prouty.  Do  you  think  the  foreign  rate  can  be  pub- 
lished to  the  seaboard  just  as  the  domestic  rate  can? 

Mr.  Gavin.  Yes,  sir. 

Commissioner  Prouty.  And  business  done  under  it? 

Mr.  Gavin.  Yes,  sir.     I  do  not  quite  understand  you. 

Commissioner  Clements.  Do  you  think  there  is  any  difficulty  in  the 
publishing  of  the  rate  on  foreign  over  domestic? 

Mr.  Gavin.  It  is  generally  specified  in  the  tariff. 

Commissioner  Clements.  The  foreign  is? 

Mr.  Gavin.  Yes,  sir ;  export  and  domestic. 

Commissioner  Clements.  Well,  the  testimony  to-day 

Mr.  Gavin.  By  some  ports — a  great  many  go  that  way.  When  it  is 
for  New  York  it  takes  the  export  rate.  When  it  is  not  it  takes  the 
domestic,  5  cents  higher. 
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Commissioner  Clements.  The  testimony,  as  I  understood  it  to  day, 
is  that  they  pay  no  attention  to  a  tariff  on  the  export  rate. 

Mr.  Gavin.  Well,  1  may  be  wrong  on  it.  I  do  not  understand  it 
thoroughly. 

Commissioner  Clements.  They  testify,  many  of  them  do,  that  it  is 
impossible  to  do  the  business  on  a  published  rate,  the  foreign  shipments. 

Mr.  Gavin.  Do  you  mean  that  a  representative  of  the  line  is  per- 
mitted to  make  his  own  rate  to  secure  the  business?  I  do  not  know 
anything  about  that. 

Commissioner  Clements.  Do  you  think,  as  a  traffic  man — a  railroad 
man — do  you  see  any  dilliculty  in  the  way  of  transacting  this  business, 
foreign  as  well  as  domestic,  under  published  rates  which  are  adhered  to? 

Mr.  Gavin.  I  do  not,  sir.  I  have  not  given  it  any  thought  at  all.  1 
have  not  had  a  pound,  and  I  do  not  waste  my  time  and  thought  on  it. 

Commissioner  Clements.  Do  you  handle  any  foreign  shipments  of 
anything? 

Mr.  Gavin.  No,  sir. 

Commissioner  Clements.  No  kind? 

Mr.  Gavin.  No,  sir;  that  is,  I  have  not  the  last  two  or  three  years — 
say  two  years. 

Commissioner  Clements.  That  is  all. 

There  being  no  farther  questions,  the  witness  was  excused. 

J.  A.  Shannon,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for? 

Mr.  Shannon.  The  New  York  Despatch  and  National  Despatch 
Refrigerator  lines, 

Mr.  Day.  Over  what  roads  does  your  line  operate? 

Mr.  Shannon.  Over  the  Grand  Trunk  out  of  Chicago,  the  West 
Shore  to  New  York;  the  Grand  Trunk  and  Boston  and  Maine  and 
Central  Vermont  to  Boston. 

Mr.  Day.  How  long  have  you  been  agent  here? 

Mr.  Shannon.  For  the  last  eight  years. 

Mr.  Day.  Well,  during  the  last  six  months  have  you  carried  any 
packing-house  products? 

Mr.  Shannon.  We  do  not  carry  any  packing  house  products.  It  is 
a  purely  dairy  line. 

Mr.  Day.  Are  your  cars  refrigerator  cars? 

Mr.  Shannon.  Yes,  sir. 

Mr.  Day.  You  have  nothing  whatever  to  do  with  packing-house  prod- 
ucts ? 

Mr.  Shannon.  No,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  Shannon.  No,  sir. 

Mr.  Day.  That  is  all  I  wish  to  ask,  Mr.  Shannon. 

The  witness  was  excused. 

D.  H.  Kresky,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Kresky,  what  line  are  you  agent  for? 

Mr.  Kresky.  The  lieading  Despatch. 

Mr.  Day.  Over  what  do  you  operate — what  roads? 

Mr.  Kresky.  The  Grand  Trunk,  Lehigh  Valley,  Philadelphia  and 
Keading,  and  New  York,  New  Haven  and  Hartford. 

Mr.  Day.  How  long  have  you  been  agent  for  the  line  here? 

Mr.  Kresky.  About  eight  years. 

Mr.  Day.  Well,  I  will  ask  you  if  in  the  last  six  mouths  you  have 
carried  any  packing-house  products? 
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Mr.  Kresky.  1  have  not. 

Mr.  Day.  You  have  not  transported  any  I 

Mr.  Kresky.  Well,  the  liue  has. 

Mr.  Day.  I  say,  your  liue. 

Mr.  Kresky.  Tes,  sir. 

Mr.  Day.  Domestic  or  export? 

Mr.  Kresky.  Both. 

Mr.  Day.  flow  about  dressed  beef? 

Mr.  Kresky.  Someoftbat. 

Mr.  Day.  Does  any  dressed  beef  go  for  export? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  It  is  all  for  domestic  consumption? 

Mr.  Kresky.  Yes,  sir. 

Mr.  Day.  Well,  the  domestic  business  you  have  transported,  I  will 
ask  you  what  rate  you  have  carried  it  at? 

Mr.  Kresky.  I  did  not  quote  the  rate. 

Mr.  Day.  You  did  not  quote  the  rate? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  What  do  you  do — take  up  the  bills  of  lading  and  issue 
others? 

Mr.  Kresky.  There  are  none  taken  up  on  domestic. 

Mr.  Day.  Who  quotes  the  rate  on  the  traffic  you  carry? 

Mr.  Kresky.  I  do  not  know. 

Mr.  Day.  You  did  not  have  anything  to  do  with  it? 

Mr.  Kresky.  Not  a  thing. 

Mr.  Day.  Did  you  not  solicit  it? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  Did  anyone  in  your  office  quote  the  rate? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  Nobody  under  your  supervision? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  How  about  export? 

Mr.  Kresky.  The  same  way. 

Mr.  Day.  You  do  not  make  the  rate  in  either  case? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  What  is  your  function  ? 

Mr.  Kresky.  We  get  some  export  business,  and  what  export  we  do 
get  the  packers  simply  send  the  local  bill  of  lading  and  I  issue  the  export 
bill  of  lading. 

Mr.  Day.  Your  office  does  simply  clerical  work? 

Mr.  Kresky.  That  is  all. 

Mr.  Day".  You  do  not  handle  any  money  or  collect  any  charges? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  And  do  not  have  anything  to  do  with  refunding  any  por- 
tion of  it? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  You  do  not  quote  rates? 

Mr.  Kresky.  No,  sir. 

Mr.  Day.  I  think  that  is  all  I  wish  to  ask. 

The  witness  was  excused. 

William  Harvey,  being  duly  sworn,  testified  as  follows; 

Mr.  Day.  What  line  are  you  agent  for,  Mr.  Harvey? 
Mr.  Harvey.  The  Empire  Line. 
Mr.  Day.  How  long  have  you  been  its  agent  here! 
Mr.  Harvey.  In  this  city  eighteen  years. 
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Mr.  Day.  Have  any  packiiig-boiise  products  or  dressed  beef  goue  by 
your  line  the  last  six  months? 

Mr.  Harvey.  No,  sir. 

]Mr.  Day.  None  at  all? 

Mr.  Harvey.  None. 

Mr.  Day.  You  have  not  been  in  the  business? 

Mr.  Harvey.  No,  sir. 

]\Ir.  Day.  What  commodities  do  you  chielly  carry? 

Mr.  Harvey.  Grain,  general  merchandiso,  and  tlour. 

Mr.  Day.  You  do  not  have  anything  to  do  with  the  soliciting  of  pack- 
ing-house products  or  dressed  beef? 

Mr.  Harvey.  We  have  at  times,  but  not  now. 

Mr.  Day.  How  long  have  you  been  out  of  it! 

Mr.  Harvey.  We  have  not  been  in  it  this  century. 

Mr.  Day.  How  about  the  last? 

Mr.  Harvey.  Last  century  we  carried  a  great  deal. 

Mr.  Day.  How  late  in  the  last  century? 

Mr.  Harvey.  I'robably  u[)  to  the  last  of  the  year,  along  in  Decem- 
ber. 

Mr.  Day.  I  will  ask  you  in  regard  to  that  you  did  carry  in,  say,  the 
last  two  or  three  months  of  1900;  was  it  domestic  or  export? 

Mr.  Harvey.  Exi)ort. 

Mr.  Day.  No  domestic? 

Mr.  Harv]*:y.  Very  little. 

Mr.  Day.  That  which  you  did  carry,  at  what  rate  was  it  taken? 

Mr.  Harvey.  The  tarifl". 

Mr.  Day.  The  tariff  collected? 

Mr.  Harvey.  It  was  prepaid. 

Mr.  Day.  The  full  tariff  was  prepaid? 

Mr.  Harvey.  That  is  my  undcrstaiuling. 

Mr.  Day.  Who  was  it  i^aid  to? 

Mr.  Harvey.  I  presume  it  was  paid  to  the  local  agent  here.  It 
went  out  of  here  by  different  roads. 

Mr.  Day.  Have  you  any  reason  to  believe  that  any  jjortion  of  that 
which  was  collected  was  refunded? 

Mr.  Harvey.  No,  sir. 

Mr.  Day.  Have  you  any  reason  to  believe  that  any  concession  was 
made  on  it? 

Mr.  Harvey.  I  think  not. 

Mr.  Day.  How  about  the  export  rate? 

Mr.  Harvey.  The  export  was  billed  in  this  way :  It  was  billed  mostly 
to  Philadelphia,  we  will  say,  and  they  have  an  agent  there  who  makes 
their  own  contracts  for  the  ocean. 

Mr.  Day.  I  did  not  get  your  last  answer. 

Mr.  Harvey.  I  say  that  most  of  the  freight  that  went  out  of  here, 
in  fact  I  think  all  of  it  for  export,  was  billed  to  Philadelphia,  and  there 
the  packing-house  people  had  an  agent  who  made  their  own  arrange- 
m(^nts  for  the  ocean.  In  other  wor(ls,  it  was  prepaid  up  to  Philadelphia 
and  turned  over  to  the  vessel. 

Mr.  Day.  What  rate  did  it  bear  to  Philadelphia? 

Mr.  Harvey.  The  tariff. 

Mr.  Day.  The  domestic  tariff  rate? 

Mr.  Harvey.  The  donu'stic  tariff  rate. 

Mr.  Day.  1  have  no  desire  to  ask  this  witness  anything  further. 

The  witness  was  excused. 
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J.  D.  Lund,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  relation  to  the  Wabash  road? 

Mr.  Lund.  I  represent  the  freight  department. 

Mr.  Day.  What  is  your  title. 

Mr.  Lund.  Assistant  general  freight  agent. 

Mr.  Day.  How  much  of  an  oflQce  do  yon  maintain  here? 

Mr.  Lund.  At  present  I  have  three  clerks. 

Mr.  Day.  What  is  the  general  scope  of  your  duties'? 

Mr.  Lund.  To  solicit  freight  and  quote  rates.  That  is  about  the  gen- 
eral scope. 

Mr.  Day.  Take  packing-house  products  and  dressed  beef  shipped  by 
your  road  and  charges  prepaid — to  whom  are  they  paid? 

Mr.  Lund.  Paid  to  the  local  agent  at  this  point. 

Mr.  Day.  Who  is  the  local  agent? 

Mr.  Lund.  Hugh  B.  Darneille. 

Mr.  Day.  Do  you  have  anything  to  do  with  the  collection t 

Mr.  Lund.  I  have  nothing  to  do  with  the  collections. 

Mr.  Day.  Does  any  portion  of  it  pass  through  your  hands? 

Mr.  Lund.  !None  of  that  money  passes  through  my  hands. 

Mr.  Day.  Well,  does  any  money  iiass  through  your  hands  on  account 
of  tratitic  transported  over  your  road? 

Mr.  Lund.  1  receive  moneys  for  payment  of  chiims — things  like  that. 
That  has  not  a  direct  bearing  on  the  question.  But  answering  the 
question  direct,  prepaying  the  charges,  1  do  not  liandle  that  now. 

Mr.  Day.  Do  you  keep  a  book  account  of  the  claims  you  pay"? 

Mr.  Lund.  Yes,  sir;  they  have  a  claim  book. 

Mr.  Day.  I  mean  an  account  of  moneys  paid  on  account  of  claims,  do 
yon  keep  an  account  of  what  you  do? 

Mr.  Lund.  I  have  a  book  that  I  keej)  a  record  of  claims  in. 

Mr.  Day.  Any  money  you  pay  for  claims,  do  you  keep  a  record  of  the 
money  you  pay  out  for  claims? 

Mr.  Lund.  Not  all;  no,  sir. 

Mr.  Day.  What  moneys  do  you  pay  out  wliich  you  do  not  keep  a 
record  of? 

Mr.  Lund.  I  have  paid  moneys  on  export  traffic  that  I  do  not  keep  a 
record  of. 

Mr.  Day.  Wliat  else? 

Mr.  Lund.  That  is  all. 

Mr.  Day.  What  claims  do  you  pay  on  account  of  exjiort  traffic? 

Mr.  Lund.  This  business  I  have  solicited  myself. 

Mr.  Day.  Who  do  you  pay  it  to  ? 

Mr.  Lund.  To  the  parties  with  whom  I  made  the  arrangements. 

Mr.  Day.  Now,  during  the  past  six  months  have  you  quoted  rates  to 
the  packers  on  domestic  traffic  to  the  Atlantic  seaboard? 

Mr.  Lund.  I  do  not  remember  quoting  any  rates  on  domestic  traffic 
the  last  six  months  to  the  Atlantic  seaboard. 

Mr.  Day.  Have  you  on  export  traffic? 

Mr.  Lund,  I  have  on  exjiort  provisions. 

Mr.  Day.  What  is  the  lowest  rate  you  quoted  on  export  provisions? 

Mr.  Lx'ND.  Tlie  lowest  rate  I  remeinber  is  35  cents  per  hundred  pounds 
from  Kansas  City  to  New  York  for  export.    That  is  my  recollection. 

j\lr.  Day.  When  was  that? 

Mr.  Lund.  That  was  in  December. 

Mr.  Day.  How  low  a  rate  have  you  quoted  on  export  since  January  1  ? 

Mr.  Lund.  I  have  not  quoted  a  rate  on  export  since  January  1. 
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Mr.  Day.  Have  not  you  participated  in  that  business? 

]Mr.  Lund.  We  handle  some  business,  I  understand  frclln  the  billing. 

Mr.  Day.  What  rate  did  fliat  carry*? 

Mr.  Lund.  As  far  as  I  know,  thp  full  tariff. 

Mr.  Day.  You  mean  the  i)ublished  tariff? 

Mr.  Lund.  Yes,  sir;  18i  cents  to  tlie  river. 

Mr.  Day.  And  35  cents'on  ? 

Mr.  Lund.  We  did  not  handle  the  business  beyond. 

Mr.  Day.  To  wluun  did  you  turn  that  over? 

Mr.  Lund.  Various  lines. 

Mr.  Day.  What  lines  from  the  Mississippi? 

Mr.  Lund.  It  would  be  handled  by  any  line  leading  from  the  Missis- 
8il>pi  Kiver. 

Mr.  Day.  The  Mobile  and  Ohio? 

Mr.  Lund.  The  Mobile  and  Ohio. 

Mr.  Day.  The  Clover  Leaf? 

Mr.  Lund.  The  Clover  Leaf.  The  Mobile  and  Ohio  can  not  handle 
the  jSTew  York  business,  though. 

Mr.  Day.  Does  the  Mobile  and  Ohio  take  some  south  and  connect 
with  the  Southern,  and  then  come  in  by  the  Southern? 

Mr.  Lund.  I  do  not  know  of  any  that  way. 

Mr.  Day.  The  traffic  that  went  by  the  Mobile  and  Ohio  by  your  road 
went  through  the  Gulf? 

JMr.  Lund.  Yes,  sir;  it  goes  througb  Mobile. 

]\Tr.  Day.  Now,  the  trafiic  you  turned  over  to  the  Clover  Leaf  since 
the  1st  of  January,  what  rate  did  you  quote  through  to  the  seaboard? 

iMr.  Lund.  I  made  no  rates  at  all. 

Mr.  Day.  You  simply  made  a  rate  up  to  the  Mississippi  lliver? 

Mr.  Lund,  Made  no  rate  at  all;  did  not  even  quote  a  rate. 

Mr.  Day.  What  rate  did  it  pay? 

Mr.  Lund.  Eighteen  and  a  half  cents,  to  the  best  of  my  knowledge. 

Mr.  Day.  Was  there  any  refund  or  rebate  made  on  that? 

Mr.  Lund.  Not  to  my  knowledge. 

Commissioner  Clements.  Did  it  go  on  a  through  rate  of  35  cents? 

Mr.  Lund.  I  do  not  know.  We  deliver  the  pro])erty  at  East  St. 
Louis,  and  that  ends  it  with  us. 

Commissioner  Clements.  I  understand  you  to  say  that  some  did  go 
on  a  through  rate  of  ^5  cents  from  here. 

Mr.  Lund.  That  is  business  I  contracted  for  myself  in  December. 

Commissioner  Fifer.  Was  that  for  foreign  shipment? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Clements.  It  was  for  export? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Peouty.  What  was  your  division  of  that  rate,  35 
cents? 

Mr.  Lund.  I  really  do  not  know.  I  do  not  know  what  the  division 
of  that  would  be. 

Commissioner  Prouty.  Did  you  not  know  when  you  quoted  that 
rate,  made  that  contract,  how  much  of  it  your  line  was  to  get? 

Mr.  Li'ND.  No,  sir;  I  do  not  know  the  details  of  the  division. 

Commissioner  Prduty.  Were  you  instructed  by  your  superiors  to 
make  that  (|Uotation? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  How  did  you  happen  to  make  that  low 
export  rate? 
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Mr.  Lund.  It  was,  I  supposed,  the  current  basis  in  effect  at  the  time 
the  shiimieiits  were  made. 

Commissioner  Prouty.  What  determines  the  current  basis?  Who 
tells  you  what  the  basis  is — the  packer;  or  do  you  tell  the  packer? 

]\lr.  Lund.  We  quote  the  rate  to  the  packer  to  handle  his  business. 

Commissioner  Prouty.  You  quoted  a  rate  of  35  cents  to  the  packert 

Mr.  Lund.  Yes,  sir. 

Coiiimissioner  Prouty.  How  did  you  happen  to  quote  that  rate? 

Mr.  Lund.  I  quoted  it  from  my  own  mind — that  that  was  the  figure 
that  would  secure  the  traffic  at  that  time. 

Commissioner  Prouty.  What  led  you  to  suppose  that  that  figure 
would  secure  the  traffic? 

Mr.  Lund.  By  conditions  that  may  have  happened  previous — the 
previous  weeks,  for  instance. 

Commissioner  Prouty.  Well,  did  the  packer  tell  you  he  would  not 
pay  any  more  than  35  cents? 

Mr.  Lund.  I  do  not  remember  that. 

Commissioner  Prouty.  Had  you  tried  to  get  traffic  at  a  little  above 
that,  which  you  did  not  get? 

Mr.  Lund.  You  mean  on  that  specific  shipment? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  Lund.  I  do  not  remember  the  details  of  it;  only  I  remember  I 
made  that  quotation. 

Commissioner  Prouty.  Do  you  have  a  general  understanding  among 
yourselves  with  the  packers  here  what  this  export  rate  should  be  at  a 
given  time? 

Mr.  Lund.  No,  sir;  not  to  my  knowledge. 

Commissioner  Prouty.  How  do  you  know  what  it  is? 

Mr.  Lund.  I  do  not  know  until  I  test  it  by  my  own  quotation. 

Commissioner  Prouty.  You  go  to  the  packer  and  offer  to  take  the 
traffic  for  so  much,  and  if  you  get  it  you  think  your  quotation  is  as  low 
as  the  going  rate.  If  you  do  not  get  it,  do  you  assume  there  is  a  lower 
rate? 

Mr.  Lund.  That  is  the  only  means  I  have  of  knowing. 

Commissioner  Prouty.  You  say  you  made  this  rate  of  35  cents.  At 
that  time  what  was  the  published  division  east  of  the  Mississippi  liiver — 
35  cents? 

Mr.  Lund.  I  think  it  was. 

Commissioner  Prouty.  So  you  might,  according  to  your  theory, 
have  to  carry  that  to  the  Mississippi  Kiver  for  nothing? 

Mr.  Lund.  It  is  barely  possible. 

Commissioner  Prouty.  Do  you  know  what  line  it  went  by  beyond 
the  Mississippi? 

Mr.  Lund.  I  think  it  was  handled  via  a  line  to  Buffalo. 

Commissioner  Prouty.  Who  has  been  soliciting  this  traffic  that  has 
gone  over  your  line  since  January  1  ? 

Mr.  Lund.  I  do  not  know  of  anyone  but  myself. 

Commissioner  Prouty.  I  thought  you  said  you  had  not  solicited  any 
since  January  1  ? 

Mr.  Lund.  I  meant  export  business  and  Eastern  business.  We  solicit 
local  business  to  Illinois  and  those  points. 

Commissioner  Prouty.  By  what  fast-freight  line  did  that  go  since 
January  1. 

Mr.  Lund.  We  handled  it  to  St.  Louis  and  there  delivered  it  to  the 
line  to  which  it  was  consigned. 
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Commissioner  Prouty.  That  business  now  goes  from  here  over  the 
Mississippi  liiver  and  is  there  consigned  to  some  other  line? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Prouty.  Now,  as  you  understand  the  matter,  who 
solicited  that  particular  traffic? 

Mr.  Lund.  1  do  not  know. 

Commissioner  Prouty.  Do  you  meau  to  say  at  the  present  time 
your  line  is  exacting  the  Cull  tariff  rate  on  both  export  and  domestic 
shipments? 

Mr.  Lund.  So  far  as  1  know,  yes,  sir. 

Commissioner  Prouty.  And  whatever  cut  there  is  is  beyond  the 
Mississippi  lliver  ? 

Mr.  LiiND.  That  would  be  the  inference. 

Commissioner  Cle:\ii;nts.  Have  you  ever  been  able  to  obtain  a  lai-ger 
proportion  of  the  business  of  these  packing  houses  by  reason  of  very 
low  rates  on  foreign  shi[)meuts? 

Mr.  Lund.  No,  sir;  1  never  solicited  business  on  tliat  basis  at  all. 

Commissioner  Clements.  Who  does  solicit  this  business  for  your 
road  now? 

Mr.  Lund.  I  do. 

Commissioner  Clements.  But  you  say  you  do  not  solicit  the  eastern 
or  foreign  business? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Clements.  Who  does? 

Mr.  Lund.  1  do  not  think  it  is  being  solicited  at  all  for  our  road. 

Commissioner  Clements.  Is  there  no  solicitation  for  this  business 
on  the  part  of  any  of  the  roads  you  know  of? 

Mr.  Lund.  That  I  can  not  say.  I  can  not  answer  for  anybody  but 
myself. 

Commissioner  Clements.  Why  is  your  road  careless  about  it? 

Mr.  Lund.  Unless  it  is  that  we  are  the  available  line  to  St.  Lonis  for 
handling  it.  We  only  handle  it  to  St.  Louis  and  that  is  the  only  means 
we  have  of  reaching  the  lines  to  which  it  is  consigned;  that  is,  at  St. 
Louis. 

Commissioner  Clements.  You  mean  that  is  not  the  way  most  of  it 
goes? 

Mr.  Lund.  That  is  the  way  most  of  it  is  going  at  tlie  present  time, 
by  St.  Louis. 

Commissioner  Clements.  By  your  road? 

Mr.  Lund.  We  handle  some  that  way. 

Commissioner  Clements.  It  comes  without  solicitation,  then,  does  it? 

Mr.  Lund.  Yes,  sir;  so  far  as  I  am  concerned. 

Commissioner  Clements.  Is  there  any  arrangement  or  contract  or 
practice  of  any  kind,  either  understood  or  otherwise,  by  which  this 
l)usiness  is  apportioned  among  the  several  roads  leading  eastward  from 
Kansas  C'ity  ? 

Mr.  LuNi).  Not  to  my  knowledge.    • 

Commissioner  Clements.  Has  there  been  at  any  time  during  the 
past  year? 

Mr.  Lund.  Not  that  I  know  of. 

Commissioner  Clements.  Every  road  is  free  to  take  all  it  can  get, 
carry  it,  and  retain  all  it  can  without  any  obligation  to  pay  any  back  to 
anybody? 

Mr.  liUND.  I  know  of  no  arrangement  of  that  kind. 

Commissioner  Clements.  Well,  why  is  it  you  do  not  solicit  it — push 
for  it? 
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Mr.  Lund.  I  am  satisfied  with  what  is  comiDg  to  us. 

Coniinissioiier  Clements.  That  is  rather  a  modest  position  for  a  rail- 
road to  take,  is  it  not  1 

Mr.  Lund.  Well,  it  is  a  fact  just  the  same. 

Commissioner  Fifer.  What  roads  carry  the  bulk  of  these  packing- 
house products — what  roads  leading  out  of  Kansas  City  does  the  weight 
or  bulk  of  these  packing -bouse  ijroducts  pass  over? 

Mr.  Lund.  I  do  not  know.     1  could  not  say. 

Commissioner  Fifer,  Does  any  one  road  or  any  particular  set  of 
roads  carry  it  above  others'? 

Mr.  Lund.  1  think  some  roads  carry  more  than  others  and  distri- 
bute it. 

Commissioner  Prouty.  Is  there  not  an  account  kept  of  the  tonnage 
by  all  lines  from  Kansas  City? 

Mr.  Lund.  There  is  a  statement  kept  of  the  carloads. 

Commissioner  Prouty.  Who  keeps  that  statement? 

Mr.  Lund.  That  is  kept  by  the  agent  of  the  Western  trunk  lines. 

Commissioner  Prouty.  Who  is  he? 

Mr.  Lund.  G.  A.  Kimball. 

Commissioner  Prouty.  Here  in  Kansas  City? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Prouty.  How  often  does  he  send  you  gentlemen  a 
statement? 

Mr.  Lund.  There  is  a  statement  furnished  us  every  day  of  the  carload 
business  out  of  this  point. 

Commissioner  Prouty.  Does  any  other  line  solicit  now? 

Mr.  Lund.  I  do  not  know. 

Commissioner  Prouty.  You  do  not  find  that  their  solicitation  pro- 
duces any  effect  on  your  traffic? 

Mr.  Lund.  It  has  not  this  year. 

Commissioner  Prouty.  Who  pays  this  gentleman  for  his  work  in 
sending  out  these  statements? 

Mr.  Lund.  I  think  it  is  done  by  the  lines  generally  in  the  associa- 
tion. 

Commissioner  Prouty.  What  association? 

Mr.  Lund.  The  Western  Trunk  Line  Association. 

Commmissioner  Prouty.  Do  you  know  about  what  part  of  this  traffic 
the  Missouri  Pacific  gets? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  Do  you  know  what  part  the  other  lines  get? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  Do  you  not  see  his  statement? 

Mr.  Lund.  I  glance  over  it  from  day  to  day  to  see  what  we  handle. 

Commissioner  ProuTY.  Do  you  not  know  what  part  of  the  whole  you 
ought  to  handle? 

Mr.  Lund.  No;  I  do  not  know. 

Commissioner  Prouty.  About  what  part  have  you  handled? 

Mr.  Lund.  I  can  not  say  offhand. 

Commissioner  Prouty.  I  wish  you  would  let  us  see  one  of  those 
Btateinents.     Could  you  do  that? 

Mr,  Lund,  Yes,  sir.     You  mean  for  one  day? 

Commissioner  Prouty.  Three  or  four  of  them,  so  that  I  can  see  what 
they  are. 

Commissioner  Clements.  What  is  the  volume  of  business  by  the 
carload  by  the  day  or  week  or  month? 

Mr.  Lund.  It  varies.    Some  days  it  is  more  than  others. 
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Commissiouer  Clements,  Undoubtedly;  but  about  what  would  be 
au  average  week  ? 

Mr.  Lund.  You  mean  for  all  lines? 

Commissioner  Clements.  Dressed  beef  and  packing-honse  prod- 
ucts— all  lines? 

Mr.  Lund.  You  mean  the  combined  total  number  of  carloads  for  a 
week? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Lund.  You  mean  to  all  territory? 

Commissioner  Clements.  Foreign  and  eastern. 

]Mr.  Lund.  1  should  say — of  course  these  are  not  facts — I  should  say 
COO  to  700  cars  a  week,  perhaps  more. 

Commissiouer  Clements.  Eastbound,  including  domestic  and 
foreign? 

Mt.  Lund.  Yes,  sir. 

Commissioner  Clements.  And  about  how  many  roads  lead  eastward 
from  Kansas  City  over  which  it  can  move? 

Mr.  Lund.  Did  you  say  how  many? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Lund.  I  do  not  know.  I  would  have  to  count  them  up — twelve 
or  thirteen. 

Commissioner  Clements.  Well,  it  is  easily  ascertainable.  How  do 
you  account  for  the  fact  that  there  is  sucli  a  stillness  about  this  busi- 
ness in  regard  to  solicitation  that  it  is  allowed  to  tind  its  way  out  the 
best  it  can?    It  has  not  always  been  that  way,  has  it? 

Mr.  Lund.  Xo,  sir. 

Commissioner  Clements.  They  have  had  rate  wars  over  it  in  times 
past? 

Mr.  Lund.  There  have  been  rumors  of  disturbances  in  rates. 

Commissioner  Clements.  Well,  what  is  the  reason?  h^verything 
that  exists  is  supposed  to  have  a  cause.  Why  has  it  changed,  so  that 
every  road  is  apparently  content  with  what  comes  to  it  without 
solicitation  ? 

Mr.  Lund.  I  do  not  know  why  it  is.  I  know  only  so  far  as  our  own 
line  is  concerned,  it  must  be  on  account  of  the  service.  We  are  the 
short  line  from  here  to  East  St.  Louis,  and  our  service  considered  the 
best  from  here  to  that  point. 

Commissioner  Cli^ments.  Well,  that  would  not  be  very  satisfactory 
to  the  roundabout  roads  that  wanted  to  get  a  i)art  of  it,  would  it? 

Mr.  Lund.  That  I  can  not  say.     I  do  not  know  how  they  would  feel. 

Commissioner  Clements.  You  can  not  assign  any  reason  for  the 
fact  that  there  are  practically  no  solicitations  now  for  this  business? 

Mr.  Lund.  No,  sir;  I  can  not  assign  any  reason. 

Mr.  Day.  These  shipments  you  spoke  of  that  left  in  February,  that 
went  by  the  Wabash  and  Clover  liCaf,  whose  shipments  were  those? 

Mr.  Lund.  I  do  not  remember. 

Mr.  Day.  You  spoke  of  i)aying  some  money  on  account  of  export 
traffic  secured. 

Mr.  Lund.  That  was  business  I  secured  in  December. 

Mr.  Day.  What  concern? 

Mr.  Lund.  S(;hwarzschil(l  &  Sulzberger. 

Mr.  Day.  What  was  the  basis  of  the  refund? 

Mr.  Lund.  Based  on  a  .!."<  cent  rate  I  quoted  from  Kansas  City  to 
New  York. 

Mr.  Day.  What  had  they  actually  paid! 
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Mr.  Lund.  Fifty-three  and  a  half  cents, 

Mr.  Day.  Who  did  you  make  the  payment  tot 

Mr.  Lund.  Mr.  Cusey. 

Mr.  Day.  What  is  his  position? 

Mr.  Lund.  I  do  not  know  what  position  he  has. 

Mr.  Day.  When  was  it  you  made  the  payment? 

Mr.  Lund.  I  do  not  remember  that.  I  think  the  latter  part  of 
December.     I  am  not  certain. 

Mr.  Day,  ApproxiDiately,  what  was  the  amount  of  it ! 

Mr.  Lund.  1  do  not  remember  just  exactly. 

Mr.  Day.  Well,  about? 

Mr.  Lund.  I  do  not  know. 

Mr.  Day.  Was  it  made  on  a  claim  presented  to  you — a  statement,  a 
claim  made  to  you  in  writing? 

Mr.  Lund.  No;  they  made  no  statement  to  me  in  writing.  I  made 
the  statement  up  myself  on  the  business  I  handled. 

Mr.  Day.  That  is  all. 

Commissioner  Clements.  Mr.  Day,  what  is  the  name  of  the  witness 
that  was  called  this  morning  who  did  not  answer? 

Mr.  Day.  Mr.  M.  M.  Vincent. 

Commissioner  Clements.  Is  Mr.  Vincent  in  court? 

(No  response.) 

Commissioner  Clements.  He  appears  not  to  be  here.  All  the  wit- 
nesses we  have  been  able  to  subpoena,  with  the  exception  of  Mr.  Vin- 
cent, have  been  sworn  and  examined,  and  it  is  manifest  that  information 
which  we  wanted  about  certain  matters  can  not  be  had  from  the  wit- 
nesses whose  attendance  we  have  been  able  to  secure,  and  that  on  those 
points  others  will  be  necessary.  Therefore,  the  hearing  of  this  matter 
will  now  be  suspended  to  such  other  time  and  place  as  the  Conmiission 
may  fix,  then  to  be  proceeded  with.  With  that  understanding  we  will 
adjourn. 

At  3.50  o'clock  p.  m.  the  Commission  adjouined. 
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United  States  Court  Room, 
Chicago,  111.,  January  7,  ]f)0;j — 10  a.  m. 
Tlie  Chairman,  (xentlemen,  please  give  us  y(mr  attention.    The 
Commission  is  here  this  morning  to  resume  its  inquiry  in  the  matter  of 
the  transportation  of  dressed  beef  and  paclcing-house  products.     Mr. 
Day,  are  you  ready  to  ])roceed? 
Mr.  Day.  Yes,  sir. 

C.  D.  WniTNEY,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Your  name  is  C.  D.  Whitney? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  you  are  traflic  numager  of  what  road? 

Mr.  Whitney.  Of  the  Toledo,  St.  Louis  and  Western. 

Mr.  Day.  How  long  have  you  been  connected  with  that  roadt 

Mr.  Whitney.  Since  August  1,  1900. 

Mr.  Day.  With  what  road  were  you  connected  prior  to  that  timet 
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Mr.  Whitney.  The  Ohio  Southern. 

Mr.  Day.  Mr.  Whitney,  the  Commission  is  here  for  the  purpose  of 
having  you  tell  them  the  methods  that  prevail  on  your  road  respecting 
the  transportation  of  packing-house  products  and  dressed  meats,  and 
particularly  with  regard  to  concessions  in  rates  that  have  prevailed 
on  your  line  or  that  may  have  inevailed  there.  Take  a  period  of  six 
months  prior  to  January  1,  1902. 

Mr.  Whitney.  In  what  way  do  you  mean? 

Mr.  Day.  In  whatever  way  that  may  have  prevailed.  Have  you 
made  any  concessions  or  has  your  road  made  any  concessions  from  the 
published  rates  in  the  transi)ortation  of  packing  house  products  or 
dressed  meats  during  that  period? 

Mr.  Whitney.  Yes. 

Mr.  Day.  Please  state  in  your  own  way  how  that  was  brought  about; 
first,  what  the  concession  was. 

The  Chairman.  First,  on  shipments  from  what  point? 

Mr.  Day.  From  the  Missouri  Eiver  and  Chicago  to  Atlantic  seaboard 
points,  both. 

Mr.  Whitney.  It  is  the  rule  to  meet  conditions.  That  is  the  meat 
of  the  whole  thing.  If  a  rate  from  the  Missouri  Kiver  is  made  to  the 
Atlantic  seaboard  through  Chicago,  it  follows  that  the  lines  through 
St.  Louis  must  meet  it  or  go  out  of  the  business. 

Mr.  Day.  Well,  the  rate  on  dressed  meats  from  Kansas  City  to  the 
Mississippi  River  was  what — the  published  rate  was  what? 

Mr.  Whitney.  From  where? 

Mr.  Day.  From  the  Missouri  River  to  the  Mississippi  River,  to  St. 
Louis? 

Mr.  Whitney.  Eighteen  and  one-half  cents. 

Mr!  Day.  And  the  rate  from  Kansas  City  to  Chicago  was  23^  cents? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  the  rate  from  Kansas  City  to  New  York  was 

Mr.  Whitney.  Sixty-eight  and  one  half  cents. 

Mr.  Day.  That  is  on  dressed  meats? 

Mr.  Whitney.  Yea,  sir. 

Mr.  Day.  Now,  the  rate  on  packing-house  products  was  18J  cents  to 
the  river? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  23i  cents  to  Chicago? 

Mr.  Whitney.  Yes,  sir;  a  through  rate  of  53 J  cents. 

Mr.  Day.  What  concession  from  the  published  rate — first,  did  you 
participate  in  the  transportation  of  either  of  those  jiroducts  to  Chicago? 

Mr.  Whitney.  To  Chicago? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  traffic  did  you  participate  in  ?  For  what  general 
destination? 

Mr.  Whitney.  Do  you  mean  on  dressed  beef  and  provisions? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  We  have  handled  some  dressed  beef  and  provisions 
from  the  Missouri  River  to  New  York  and  Boston. 

Mr.  Day.  Now,  what  concessions  did  you  make,  or  did  your  line  par- 
ticipate in  making,  in  the  way  of  diminution  of  the  rate  of  08^  cents 
during  the  period  I  mentioned? 

Mr.  Whitney.  We  made  a  rate  of  41f  cents  from  East  St.  Louis  to 
New  York  and  Boston. 
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Mr.  Day.  And  what  was  the  published  rate  at  that  time  from  East 
St.  Louis? 

Mr.  Whitney.  Fifty  cents. 

Mr.  Day.  Is  that  the  greatest  or  hirgest  reduction  you  have  made? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Now,  what  reduction  did  you  make  on  packiug-house 
products  ? 

Mr.  Whitney.  We  made  a  rate  of  29  cents. 

Mr.  Day.  That  was  a  reduction  of  6  cents? 

Mr.  Whitney.  Yes,  sir;  0  cents.  That  was  tlie  greatest.  It  don't 
follow  that  that  was  continuous;  simply  that  it  went  tliat  low. 

Mr.  Day.  You  have  stated  the  lowest  rate  you  ])artici[)ated  inl 

Mr,  Whitney.  Yes,  sir. 

Mr.  Day.  Take  this  New  York  and  Boston  trafUc  that  you  hauled. 
Where  was  the  point  of  departure  from  your  rails? 

Mr.  Whitney.  Some  of  it  went  via  (yiiio  City  and  the  Erie  and  Its 
connections,  some  via  Continental,  the  Nickel  Plate  road  and  its  con- 
nections, some  via  Toledo  and  the  Michigan  Central  Kailroad  and  its 
connections,  and  some  via  Toledo  and  the  Lake  Shore  and  its  connections. 

Mr.  Day.  Your  Western  and  Eastern  termini  are  East  St.  Louis  and 
Toledo? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  What  was  your  division  of  the  haul  of  Kansas  City-New 
York  packing-house  products  where  you  turned  it  over  to  tlie  Eastern 
line  at  Toledo f 

Mr.  Whitney.  You  mean  the  division  of  the  proportion  from  St. 
Louis? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  It  is  made  up  on  a  mileage  basis.  It  runs  about  35 
per  cent. 

Mr.  Day.  How  much  of  your  division  did  you  shrink  out  of  that  29 
cents  packing  house  product  rate? 

Mr.  Whitney.  Our  proportion. 

Mr.  Day.  What  did  that  amount  to  on  that? 

Mr.  Whitney.  About  35  per  cent  of  G — al>out  2  cents. 

Mr.  Day.  Now,  who  else  i)articipated  in  the  shrinking  of  that  rate? 

Mr.  Whitney.  I  have  stated  the  routes  that  we  have  used  on  our 
traffic. 

Mr.  Day.  Did  they  all  join  in  the  shrinkage?  Did  all  the  lines  par- 
ticipate in  it  from  the  Mississippi  Eiver,  or  was  it  borne  alone  by  your 
road? 

Mr.  Whitney.  On  the  authorized  rates?  These  rates  that  I  have 
mentioned  are  what  we  call  the  current  rate. 

Mr.  Day.  Now,  the  published  rate  being  35  cents  from  the  Missis- 
sippi Iviver  to  New  York,  you  say  you  carried  trafiic  as  low  as  29  cents? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Now,  in  the  reduction  of  that  rate  of  (>  cents  a  huiulred,  in 
that  reduction  did  your  road  stand  all  of  that,  or  did  all  of  the  lines  that 
participated  in  the  haul  of  the  trafllc  from  the  Mississippi  Kiver  to  the 
Atlantic  seaboard  divide  itf 

Mr.  Whitney.  I  can  not  answer  whether  all  the  lines  joined  or  not. 
The  bills  are  put  in  the  claim  departinent  and  collecte<l.  1  do  not  know 
how  they  were  collected. 

Mr.  Day.  Who  authorizes  this  reduction  when  it  is  done  on  your 
lineY 
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Mr.  Whitney.  Tliere  is  really  no  sucli  thing  as  authorizing  it.  You 
test  the  market  and  find  the  rate  is  so  and  so,  or  by  discussion  it  is 
brought  out  that  the  rates  are  what  we  use.  There  is  no  such  thing  as 
authorizing  it. 

Mr.  Day.  Your  subordinates  would  not  put  in  a  29  cent  rate  without 
some  authority  to  do  that,  would  they? 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  authority  do  they  get  to  rely  upon? 

Mr.  Whitney.  On  my  authority. 

Mr.  Day.  How  do  you  express  it  to  them?  How  have  you  authorized 
it?    What  form  has  your  authorization  taken? 

Mr.  Whitney.  Nothing  more  than  advice  that  conditions — for 
instance,  that  conditions  at  the  present  time — I  do  not  mean  now,  but 
when  there  was  a  29-cent  rate;  if  there  was  a  29-cent  rate  I  would  tell 
them  they  could  make  that  rate. 

Mr.  Day.  What  concerns,  what  packing-house  concerns,  chiefly  emiDloy 
your  line,  or  did  six  months  prior  to  January  1? 

Mr.  Whitney.  I  could  not  follow  that  up  closely.  For  instance,  we 
give  our  agent  authority  to  make  a  29-cent  rate.  1  do  not  know  who 
he  gives  it  to  or  what  business  he  gets  on  it.  Perhaps  he  don't  get 
anything.  Perhaps  we  have  had  some  from  all  of  them  with  one  or  two 
exceptions. 

Mr.  Day.  You  have  some  that  use  your  line  pretty  generally  all  the 
time? 

Mr.  Whitney.  Oh,  no;  we  do  not  have  any  that  use  it  all  the  time. 

Mr.  Day.  I  do  not  mean  all  the  time.  I  suppose  every  road  has  its 
customers  that  it  largely  relies  on? 

Mr.  Whitney.  I  do  not  think  the  provision  business  is  handled  that 
way. 

Mr.  Day.  How  about  dressed  meats? 

Mr.  Whitney.  Dressed  meats  are  usually  shipped  right  along  on 
account  of  the  arrangements  they  have  on  a  line  for  icing,  and  so  on. 

Mr.  Day.  What  concerns  have  employed  your  line  in  the  shipment 
of  dressed  meats  ? 

Mr.  Whitney.  Since  the  1st  of  July? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  We  have  not  had  any  dressed  meats  from  Kansas 
Citv  since  the  1st  of  July. 

Mr.  Day.  Well,  all  kinds. 

Mr.  Whitney.  We  have  had  no  dressed  meats  from  Kansas  City 
since  the  1st  of  July. 

Mr.  Day.  What? 

Mr.  Whitney.  Provisions. 

Mr.  Day.  What  concerns  have  emjiloyed  your  line? 

Mr.  Whitney.  I  could  not  tell  you.  Possibly  we  have  had  them 
from  the  Oudahy  Packing  Company,  and  perhai)S  from  Fowler,  and 
perhaps  from  Schwarzschild  &  Sulzberger;  I  don't  know.  I  could  not 
say  positively. 

Mr.  Day.  When  the  concession  was  made  you  say  it  was  handled 
through  the  claims  department.  Did  the  billing  show  the  published 
rate,  or  would  the  billing  show  the  reduced  rate? 

Mr.  Whitney.  The  billing  would  show  the  published  rate  up  until 
very  recently,  when  it  was  billed  flat. 

Mr.  Day.  How  recently  was  it  billed  flat?  When  did  you  commence 
that? 
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Mr.  Whitney.  I  think  along  about  the  1st  of  August — somewhere 
between  the  15th  of  July  and  tlie  1st  of  August. 

Mr.  Day.  Was  that  about  tlie  time  you  put  in  the  export  rate — the 
j)ublished  through  export  rate? 

Mr.  WiiiTNKY.  Yes,  sir. 

Mr.  Day.  Now,  when  the  billing  showed  the  published  rate  and  the 
traffic  was  actually  carried  at  a  reduced  rate.  Just  state  how  those  claims 
were  presented  and  how  they  were  vised  or  approved? 

Mr.  Whitney.  1  do  not  think  I  would  be  ('onii)etent  to  say  that, 
because  tliey  are  not  handled  in  my  olTKte. 

Mr.  Day.  I>ut  you  are  cognizant  of  their  adjustinent,  are  you  not? 
Your  office  had  to  give  some  a])proval  or  ratification  of  it. 

IMr.  WhttnI'-Y.  We  give  our  claims  department  instructions  that  the 
current  rate  is  so  much,  and  if  a  claim  is  ])reseiite(l  later  on  that  tallies 
with  that  i)revious  advice  the  claim  is  no  doubt  settled  on  that  basis. 

Mr.  Day.  How  would  the  claims  department  get  the  advice  that  the 
business  was  actually  carried? 

Mr.  Vv^iiiTNEY.   From  the  billing. 

Mr.  Day.  During  the  year  1901  was  there  traffic  carried  on  your 
line— that  is,  traffic  that  we  are  discus.sing  here,  dressed  meats  and 
packing-house  ])roducts — carried  at  all  on  underbilling  as  to  weights  or 
in  any  other  form? 

Mr.  Whitney.  Not  that  I  know  of. 

Mr.  Day.  Was  sluinkage  made  in  any  other  form,  or  was  concession 
in  any  other  way  nuide  than  in  the  particular  way  you  have  named? 

Mr.  Whitney.  No.  sir. 

Mr.  Day.  There  was  no  false  billing  or  underweights  that  prevailed 
on  your  line  that  you  had  any  intimation  of? 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  is  the  practice  prevailing  now  regarding  packing- 
house products? 

Mr.  Whitney.  Since  the  1st  of  January — why,  we  have  had  nothing 
but  the  full  published  tariff  rate. 

Mr.  Day.  Why  did  you  stop  that  practice  on  the  1st  of  January,  or 
did  you  cease  that  practice  before? 

Mr.  Whitney.  It  is  a  kind  of  unwritten  law  that  rates  on  the  first 
of  the  year  become  what  we  call  firm,  an<l  everyone  tries  to  kee])  them 
in  that  condition.  We  start  out  on  the  first  of  the  year  and  try  to 
maintain  them. 

Mr.  Day.  Prior  to  the  1st  of  July  you  were  carrying  some  dressed 
meats,  in  the  year  1901? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Dav.  Who  did  you  carry  dressed  meats  for? 

Ml'.  Whitney.  For  Schwar/schild  &  Sulzberger  from,  I  think,  Janu- 
ary 1  to  June  1,  and  we  carried  for  Cudahy  from  -January  1,  I  think  it 
was,  to  A])ril  1. 

Mr.  Day.  For  anyone  else — that  is,  of  the  large  concerns? 

Mr.  Whi'J'NEY.  No;  not  from  Kansas  City. 

Mr.  Day.  Well,  from  St.  Louis? 

Mr.  Whitney.  Swift  &  Co.  from  East  St.  Louis,  and,  I  think  a  part 
of  their  Kansas  City  business  also.     We  do  not  get  that  now. 

M  r.  Day.  What  concessions  from  the  established  rates — the  published 
tariff  rates — were  made  on  dressed  meats? 

Mr.  Whitney.  On  the  dressed  beef? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  1  do  not  know  that  I  could  tell  you  now. 
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Mr.  Day.  Well,  about,  approximately? 

Mr.  Whitney.  I  think  it  was  in  the  neighborhood  of  5  cents. 

Mr.  Day.  From  Kansas  City  or  St.  Louis? 

Mr.  Whitney.  Of  course  our  revenue  begins  at  East  St.  Louis. 

Mr.  Day.  Do  you  know  what  was  made  back  of  the  Mississippi 
River? 

Mr.  Whitney.  I  could  not  tell  you  positively,  because  it  would  not 
be  a  positive  opinion. 

Mr.  Day.  What  is  your  impression? 

Mr.  Whitney.  I  do  not  know  that  I  have  a  right  to  express  that. 

Mr.  Day.  You  acted  on  rumors  as  to  reduction  of  rates  that  you  con- 
sidered you  were  coinpellcd  to  meet  elsewhere,  I  understand.  What 
was  the  rumor  prevailing  at  that  time? 

Mr.  Whitney.  The  rumor  prevailed  that  the  rate  from  concession 
was  reduced  5  cents  from  Kansas  City  to  the  seaboard. 

Mr.  Day.  Is  that  the  greatest  concession  you  heard  of  that  prevailed 
on  dressed  meats — 5  cents,  Kansas  City  to  the  Atlantic  seaboard? 

Mr.  Whitney.  That  is  a  year  ago  and  I  do  not  remember  distinctly, 
but  that  is  my  impression. 

Mr.  Day.  Was  the  concession  greater  in  regard  to  packing-house 
products  than  it  was  in  regard  to  dressed  meats? 

Mr.  Whitney.  1  do  not  think  there  was  any  concession  the  tirst  of 
the  year.  As  a  matter  of  fact,  we  do  not  handle  many  provisions.  It 
is  only  now  and  then  that  we  handle  them. 

Mr.  Day.  Tell  the  commission  specifically  what  induced  you  to 
authorize  your  subordinates  to  cut  the  rate. 

Mr.  Whitney.  Well,  as  I  say,  the  St.  Louis  line  would  have  to  do 
that  in  order  to  get  any  business  froin  the  Missouri  River.  If  a  rate  is 
made  through  Chicago  and  it  is  less  than  the  rate  that  could  be  obtained 
through  East  St.  Louis  on  the  combination  of  locals,  it  follows  that  you 
have  to  meet  that  rate  through  St.  Louis. 

Mr.  Day.  You  mean  that  the  iiublished  rates  by  way  of  Chicago  to 
the  seaboard  were  lower  than  the  sum  of  the  locals  by  way  of  St.  Louis? 

Mr.  Whitney.  No;  because  the  published  tariffs  through  Chicago 
are  supposed  to  be  the  same  as  the  published  taritfs  through  St.  Louis. 

Mr.  Day.  Then  it  was  a  reduced  rate,  lower  than  the  published  rate, 
that  prevailed  through  Chicago  that  induced  you  to  make  a  reduction 
from  the  published  tariff' rate? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Did  you  ascertain,  as  a  matter  of  fact,  that  a  lower  rate  did 
prevail  by  way  of  Chicago  than  the  lawful  published  rate? 

Mr.  Whitney.  We  ascertained  as  near  as  we  could  in  those  cases.  If 
the  business  was  moving  continually  through  Chicago  and  you  can  not 
get  anything  through  St.  Louis,  why 

Mr.  Day.  Is  the  time  longer  or  shorter  by  way  of  St.  Louis  than  by 
way  of  Chicago. 

Mr.  Whitney.  I  think  the  time  through  St.  Louis  is  just  as  quick  as 
through  Chicago. 

Mr.  Day.  Is  it  just  as  short? 

Mr.  Whitney.  I  have  not  figured  it  in  miles,  but  in  time  we  make 
as  good  time  as  through  Chicago. 

Mr.  Day.  Is  there  any  advantage  of  one  route  over  another  in  prompt 
delivery,  or  as  to  less  expense,  prompter  icing,  etc.? 

Mr.  Whitney.  1  don't  know.  After  a  line  starts  to  ship  dressed 
beef  by  a  certain  route  they  usually  follow  it  up  through  the  year, 
because  they  have  their  arrangements  made  for  that  route. 
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Mr.  Day.  I  have  beard  it  said,  in  attempted  justification  by  some 
traffift  men  who  represent  lines  throu<>h  Cliicago,  that  where  reductions 
from  the  published  rate  were  made  via  Chicago  it  was  because  of  the 
wickedness  of  the  lines  via  St.  Louis. 

Mr.  Whitney.  Yes,  sir;  Chicago  claims  it  is  St.  Louis  and  St.  Louis 
claims  it  is  Chicago,  and  sometimes  Peoria  comes  in  for  her  share. 

Mr.  Day.  Is  that  the  cause  of  reducing  the  rate? 

Mr.  Whitney.  That  is  the  principal  cause.  We  have  Gulf  competi- 
tion on  export  that  aflfects  rates  through  Chicago,  ]*eoria,  and  St. 
Louis  and  other  gateways. 

Mr.  Day.  Does  this  reduction  in  rate  apply  equally  to  traffic  des- 
tined for  domestic  consumi)tion  as  to  export? 

Mr.  Whitney.  Oh,  no;  we  are  talking  about  export  business. 

Mr.  Day.  Do  you  mean  to  be  understood  as  saying  that  you  carried 
no  domestic  traffic  at  a  rate  below  the  published  rate? 

Mr.  Whitney.  We  may  have. 

Mr.  Day.  What  is  the  fact? 

Mr.  Whitney.  I  could  not  tell  you.  That  is  a  matter  of  detail  that 
I  was  not  prepared  for.  I  had  no  notice  of  what  was  to  be  taken  up 
here  to-day. 

Mr.  Day.  Who  of  your  suliordinates  would  know? 

Mr.  Whitney.  It  is  merely  a  question  of  record. 

Mr.  Day.  Your  records  will  disclose? 

Mr.  Whitney.  1  supi)ose  our  records  would  tell,  of  course. 

Mr.  Day.  Who  has  charge  of  those  records? 

Mr.  Whitney.  They  are  the  company  records. 

Mr.  Day.  I  assume  that,  of  course,  but  who  is  the  particular  indi- 
viduiil  wlio  has  charge  of  those  records? 

Mr.  Whitney.  You  mean  of  our  claim  dejiartment? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  Mr.  W.  F.  Booth  is  our  general  auditor. 

Mr.  Day.  Is  Mr.  Booth  the  man  who  adjusts  those  claims  on  packing- 
house products  and  dressed  beef? 

Mr.  Whitney.  He  would  do  nothing  more  than  carry  out  the 
instructions  I  gave  him  as  to  the  rate. 

Mr.  Day.  Do  these  bills  of  lading  or  these  bills  that  accompany  the 
traffic,  waybills  some  people  call  them 

Mr.  Whitney.  Waybills  or  manifests. 

Mr.  Day.  Would  they  show  whether  it  was  export  or  domestic? 

Mr.  Whiitney.  Yes,  sir, 

Mr.  Day.  He  relies  on  that? 

Mr.  Whitney.  You  have  to  have  an  export  bill  of  lading.  We  would 
not  consider  business  billed  locally  to  New  York  with  the  simple  nota- 
tion "for  export"  as  export;  we  would  not  recognize  that.  It  must  be 
a  bona  fide  export  shipment,  accompanied  by  an  export  bill  of  lading, 
booked  for  a  certain  steamsliip  for  a  certain  day's  sailing.  That  would 
become  an  export  shipment. 

Mr.  Day.  Do  they  present  that  bill  of  lading  for  settlement? 

Mr.  Whitney.  If  it  was  flatbilled,  that  would  end  it  so  far  as  the 
shipper  was  concerned. 

Mr.  Day.  How  if  it  was  not  Hatbilled? 

Mr.  Whitney.  If  it  was  not  llatbilled  that  bill  of  lading  would  have 
to  be  the  evidence  of  the  export  shipnuMit. 

Mr.  Day.  1  think  that  is  all  I  will  ask  Mr.  Whitney  now. 

Commissioner  Fifer.  Is  there  any  reason  why  a  rate  for  export  ship- 
ments can  not  be  maintained — the  regular  rate? 
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Mr.  Whitney.  Do  you  mean  the  regular  tariff  rate  for  export  busi- 
ness? 

Commissioner  Fifer.  Is  there  any  reason  why  a  regular  published 
rate  can  not  be  maintained  on  export  business? 

Mr.  Whitney.  Yes.  The  difl'erent  steamship  lines,  which  we  do  not 
regulate  as  far  as  their  rates  are  concerned,  make  rates  from  difierent 
points  and  you  have  to  adjust  rates  accordingly.  For  instance,  if  a 
rate  from  Kansas  City  to  London,  England,  is  established  via  some 
l)articular  route,  you  have  got  to  meet  that.  If  your  rate  is  not  the 
same  as  the  rate  via  the  route  which  originally  made  it,  you  have  to 
make  it  via  any  route  you  use.     We  would  have  to  reduce  our  rate. 

Commissioner  Fifeij.  But  your  charge  is  only  to  the  seaboard,  and 
what  has  that  to  do  with  unsettling  rates  for  exj^ort  shipment — when 
your  charge  is  only  to  the  seaboard? 

Mr.  Whitney.  We  have  to  make  the  same  through  rate  and  guar- 
antee it,  and  the  shipment  is  booked  to  the  steamship  company. 

Commissioner  Fifer.  That  would  apply  to  domestic  shipments  just 
as  well. 

Mr.  Whitney.  No;  because  domestic  shipments  are  not  interfered 
with  by  the  rates  made  beyond  our  points. 

Commissioner  Fifer.  You  are  compelled  to  adjust  your  rates  so  as 
to  get  business  and  not  allow  other  roads  to  carry  it  all? 

Mr.  Whitney.  Well,  I  do  not  know  that  I  understand  your  point 
there;  but  you  ask  there  if  the  rate  to  New  York  could  not  be  maintained, 
for  instance,  regardless  of  what  rate  was  made  through  Boston,  or  Port- 
land, Montreal,  or  Philadelphia.  I  say  we  can  not  do  that,  because  the 
rate  through  Boston,  Montreal,  or  Portland  might  be  out  of  line  with 
the  rate  via  New  York  via  the  steamship  lines.  It  would  simply  be 
adjusting  to  meet  the  through  rate. 

Commissioner  Fifer.  What  proportion  of  our  exjiort  shipments  are 
carried  by  regular  line  steamers?     Do  you  know? 

Mr.  Whitney.  I  could  not  tell  you.  The  fact  of  its  being  a  regular 
line  would  not  mean  that  rates  are  always  the  same  by  that  line,  because 
ocean  rates  fluctuate.  I  understand  that  if  they  are  short  of  tonnage 
by  some  port,  why  their  rates  go  down  in  order  to  fill  up  their  boats, 
and  that  would  aii'ect  another  jwrt.  I  may  be  misinformed  on  that, 
however. 

Commissioner  Fifer.  Suppose  all  the  roads  reaching  the  seaboard 
established  and  maintained  the  i)ublished  rate;  could  they  not  do  that 
irrespective  of  what  the  ocean  rate  might  be? 

Mr.  Whitney.  I  do  not  think  they  could. 

Commissioner  Fifer.  Your  testimony  here  all  relates,  when  you 
speak  of  cut  rates,  to  export  shipments? 

Mr.  Whitney.  Yes,  sir;  except  as  I  have  stated  of  the  domestic,  as 
to  which  I  could  not  answer. 

Commissione]'  Fifer.  You  have  not  stated  anything. 

Mr.  Whitney.  I  stated  I  could  not  answer  now;  but  it  is  a  matter 
of  record  which  could  be  easily  determined. 

Commissioner  Fjfer.  Do  you  publish  any  rate  for  export  goods? 

Mr.  Whitnev.  No. 

Commissioner  Fifer.  That  is  all. 

Commissioner  Prouty.  Do  you  publish  an  export  rate  for  export 
wheat  or  flour? 

Mr.  Whitney.  No,  sir. 

Commissioner  Prouty.  Do  you  participate  in  that  business! 
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Mr.  Whitney.  We  occasionally  have  exi)ort  sliipments  of  flour  and 
wheat. 

Commissioner  Frouty.  Don't  you  concur  in  these  rates  published 
by  other  carriers  on  export  wlieat  and  flour? 

Mr.  Whitney.  The  rates  being  divided  on  tlie  river  on  an  arbitrary 
basis,  there  is  no  through  tarifl'  published  from  the  Missouri  Kiver  to 
the  seaboard. 

Commissioner  Prouty.  There  are  tariffs  published  from  the  Missis- 
sippi Kiver  to  the  seaboard. 

Mr.  Whitney.  We  are  the  originating  line  in  that  case. 

Commissioner  Prouty.  Don't  you  participate  in  sliipments  of  wheat 
and  flour  which  go  from  St.  Louis  for  export  on  an  export  rate? 

Mr.  Whitney.  We  are  the  originating  line  and  we  don't  issue  a 
tariff  to  cover  it. 

Commissioner  Prouty.  Don't  you  concur  in  the  published  tariff? 

Mr.  Whitney.  There  is  no  taiitt". 

Commissioner  Prouty.  Is  there  no  tariff  from  St.  Louis  to  New  York 
on  export  flour  and  export  wheat? 

Mr.  Whitney.  No;  we  have  none. 

Commissioner  Prouty.  Have  other  lines  anyf 

Mr.  Whitney.  Not  that  I  know  of. 

Commissioner  Prouty.  Is  there  any  such  tariff  from  Chicago? 

Mr.  Whitney.  I  could  not  say. 

Commissioner  Prouty.  What  is  the  domestic  rate  on  wheat  from  St. 
Louis  to  New  York  at  the  present  time? 

Mr.  Whitney.  It  is  116  per  cent — 21  cents;  116  pei-  cent  of  17  cents. 

Commissioner  Prouty.  Now  is  there  not  an  export' rate? 

Mr.  Whitney.  Not  now  there  is  not. 

Commissioner  Prouty.  Is  there  an  export  rate  to  Baltimore? 

Mr.  Whitney.  We  do  not  handle  any  Baltimore  business.  I  could 
not  tell  you. 

Commissioner  Fifer.  He  is  speaking  of  his  own  road. 

Commissioner  Prouty.  I  understand;  but  1  ask  whether  he  knows 
there  is  a  published  export  rate  to  Baltimore? 

Mr.  Whitney.  I  do  not  know. 

Commissioner  Prouty.  Has  there  been  during  the  last  summer? 

Mr.  Whitney.  I  do  not  think  so. 

Commissioner  Prouty.  Do  you  i)articipate  in  a  through  rate  from 
Kansas  City  to  a  foreign  port,  like  London  and  Liverpool? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  These  provisions  all  move  on  a  through  rate? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  How  is  that  through  rate  made? 

Mr.  Whitney.  It  is  established  there  at  Kansas  City  in  connection 
with  whatever  they  can  get,  in  connection  with  the  ocean  rate. 

Commissioner  Prouty.  Who  established  that  rate? 

Mr.  Whitney.  By  the  combination  with  whatever  rates  you  can  get. 

Commissioner  Prouty.  What  has  the  agent  of  your  line  to  do  with 
establishing  that  rate? 

Mr.  Whitney.  If  we  could  get  a  very  low  ocean  rate  from  New  York, 
in  connection  with  our  tariff  rate  and  sonu^  other  fellow  could  not  get 
as  low  a  rate  through  his  port  as  ours,  he  would  have  to  shrink  his  pro- 
portion to  the  seaboard  to  meet  our  through  rate. 

Commissioner  Prouty.  You  are  not  the  originating  line  in  Kansas 
City? 

Mr.  Whitney.  No,  sir. 
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Commissioner  Prottty.  You  have  some  connection  which  originates 
the  business  there? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  In  case  a  shipment  is  to  be  made  over  your 
line  from  Kansas  City,  who  fixes  the  route  by  which  it  is  to  go? 

Mr.  Whitney.  At  the  combination  of  the  rate  from  Kansas  City  to 
East  St.  Louis. 

Commissioner  Prouty.  Do  I  understand  by  that  that  a  line  that 
carries  up  to  East  St.  Louis  says  "  I  will  take  so  much  to  East  St.  Louis" 
and  you  say  "I  will  take  so  much  to  Toledo?" 

Mr.  Whitney.  No;  the  tariff  rate  from  Kansas  City  to  East  St. 
Louis  plus  the  tariif  rate  from  East  St.  Louis  to  New  York  plus  what- 
ever ocean  rate  we  can  get,  and,  as  I  should  say,  if  we  should  be  low 
enough,  that  establishes  the  rate.  Now,  the  other  fellow  in  meeting 
that  competition,  if  his  ocean  rate  is  higher  and  he  can  not  take  advan- 
tage of  that  ocean  rate  that  we  have  must  shrink  his  proportion  to 
meet  it  to  the  seaboard. 

Commissioner  Prouty.  You  are  talking  about  the  tariff.  I  am  talk- 
ing about  when  it  was  the  tariff  tliat  the  other  fellow  had  was  less. 
That  is  something  else.  I  want  to  know  in  that  case  who  makes  the 
rate  over  your  line. 

Mr.  Whitney.  That  other  fellow  makes  it  for  us. 

Commissioner  Prouty.  Who  says  that  you  will  accept  that  rate? 
Who  determines  that  you  will  accept  or  take  business  at  that  reduced 
rate? 

Mr.  Whitney.  We  determine  it. 

Commissioner  Prouty.  Does  your  line  determine  it,  or  the  line  up 
to  East  St.  Louis,  or  your  connection  east  of  Toledo  determine  it? 

Mr.  Whitney.  When  a  line  makes  a  rate  that  is  a  legitimate  rate, 
the  eastern  line  simply  accepts  it. 

Commissioner  Prouty.  Have  you  authority  to  make  a  rate  from 
East  St.  Louis  to  New  York  over  your  eastern  connection  without  con- 
sulting them;  that  is,  make  a  rate  that  is  less  than  the  tariff" rate? 

Mr.  Whitney.  No  and  yes.  We  have  authority  where  conditions 
are  plain  that  rates  are  so  and  so;  we  have  authority  to  meet  it,  of 
course,  but  we  would  not  have  authority  from  an  Eastern  line  to  make 
any  rate  that  we  saw  fit. 

Commissioner  Prouty.  You  have  authority  to  meet  conditions? 

Mr.  Whitney.  That  is,  known  conditions. 

Commissioner  Prouty.  How  much  of  a  cut  do  you  have  authority  to 
make  between  East  St.  Louis  and  New  York  in  order  to  meet  conditions? 

Mr.  Whitney.  It  is  not  handled  in  that  way.  We  are  not  advised 
that  we  can  cut  so  much. 

Con  missioner  Prouty.  You  are  advised  to  get  the  business? 

Mr.  Whitney.  It  is  all  business,  of  course. 

Commissioner  Prouty.  And  you  make  whatever  rates  are  necessary 
to  get  business? 

Mr.  Whitney.  That  is,  if  we  want  it.  Occasionally  we  do  not  make 
it  because  we  do  not  want  it  at  the  rates  made  through  some  other 
gateways. 

Commissioner  Prouty.  You  told  us  in  your  direct  examination  that 
the  difficulty  in  maintaining  rates  between  Kansas  City  and  New  York 
was  the  rate  through  Chicago ;  that  you  had  to  make  a  low  rate  because 
the  lines  through  Chicago  were  making  it? 

Mr.  Whitney.  Yes,  sir;  that  is  the  opinion  of  the  St.  Louis  lines. 
That  is  reversed. 
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Commissioner  Prouty.  How  about  the  Chicago  rateT 

Mr.  Whitney.  The  ocean  competition  is  continual. 

Commissioner  Prouty.  Do  you  say  that  you  do  not  carry  any 
(hunestic  business  to  New  Yorlv  at  less  than  the  tariff  rate? 

Mr.  Whitney.  I  did  not  say  that. 

Commissioner  Prouty.  What  is  the  form  of  the  advice  that  you  give 
your  auditor  when  you  tell  him  that  a  certain  rate  shall  be  made,  and 
he  is  to  make  a  rebate  in  a  certain  amount? 

Mr.  Whitney.  If  I  should  say  to  him  that  the  current  rate  until 
further  notice  is  29  cents,  and  give  him  the  date  that  it  goes  into  effect, 
and  then  later  on  advise  him  when  it  is  canceled,  he  will  protect  any 
rate  during  the  jieriod  named. 

Commissioner  Prouty.  That  is  on  domestict 

Mr.  Whitney.  That  is  about  export. 

Commissioner  Prouty.  How  about  domestic? 

Mr.  Whitney.  I  could  not  tell  you  about  that  now. 

Commissioner  Prouty.  Could  you  tell  us  what  form  of  advice  you 
give  your  auditor  about  it? 

Mr.  Whitney.  If  we  had  anything  of  that  kind,  it  would  be  handled 
the  same  way,  whether  domestic  or  export. 

Commissioner  Prouty.  The  auditor  does  not  inquire  whether  it  is 
export  or  domestic? 

Mr.  Whitney.  It  is  not  a  part  of  his  duties  to  inquire. 

Commissioner  Prouty.  If  he  is  satisfied  that  the  business  has  been 
handled,  he  does  not  inquire?  He  does  not  know  whether  it  is  export 
or  domestic? 

Mr.  Whitney.  The  through  bill  of  lading  is  evidence  of  export. 

Commissioner  Prouty.  Do  you  advise  him  that  he  is  to  apply  that 
rebate  only  to  export? 

Mr.  Whitney.  Oh,  yes;  if  we  had  any  domestic,  we  would  say  it  was 
domestic,  I  suppose. 

Commissioner  Prouty.  You  say  you  put  this  rate  in  effect,  and  it 
continues  in  effect  about  how  long? 

Mr.  Whitney.  If  we  should  advise  him  on  such  a  date  that  the  rate 
was  29  cents,  he  would  pass  claims  until  I  told  him  it  was  different. 

Commissioner  Prouty.  About  how  long  do  those  periods  run? 

Mr.  Whitney.  You  can  not  tell  anything  about  that.  1  hey  are 
fluctuating  all  the  time. 

Commissioner  Prouty.  Tell  us  about  how  long  the  rate  from  St. 
Louis  to  >  ew  York  was  in  effect. 

Mr.  Whitney.  I  think  that  rate  was  fully  maintained  from  the  time 
it  went  into  effect — from  along  about  the  1st  of  August  up  to  the  first 
of  the  year. 

Commissioner  Prouty.  Five  months? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  Don't  you  understand  that  ocean  rates  fluc- 
tuated during  that  period? 

Mr.  Whitney.  I  say  that  was  the  lowest.  Occasionally  we  would 
not  want  to  make  them.  If  they  get  below  that,  we  drop  out.  There 
are  times  when  we  can  not  meet  coiulitions,  or  we  do  not  care  to. 

Commissioner  Prouty.  Could  you  furnisli  the  Commission  a  state- 
ment showing  the  amount  of  business  you  carried  for  exi>ort  and  domes- 
tic between  July  1  and  January  1,  and  the  rate  at  which  it  was  carried? 

Mr.  Whitney.  Oh,  yes;  that  is  a  matter  of  record. 

Commissioner  Prouty.  That  is  all. 
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Commissioner  Fifer.  Is  there  any  chance  that  goods  carried  for 
export  are  nsed  in  the  domestic  markets  at  the  seaboard? 

Mr.  Whitney.  I^o;  it  is  handled  on  an  export  bill  of  lading. 

Commissioner  Fifer.  You  think  that  conld  not  happen! 

Mr.  Whitney.  I  am  sure  it  could  not.  It  conld  not  with  us,  because 
it  is  sent  right  to  a  pier,  where  it  is  lightered  to  the  steamship,  if  it  has 
to  be  lightered,  or  taken  to  the  pier  where  the  steamship  is  docked. 
It  would  not  be  with  our  consent.  After  it  passes  out  of  our  posses- 
sion— that  through  bill  of  lading — we  can  not  control  it,  but  1  do  not 
know  of  any  case  where  it  was  used  that  way. 

Commissioner  Protjty.  Do  you  have  any  conference  with  your  West- 
ern connections  from  Kansas  City  uj)  to  East  St.  Louis  as  to  what  the 
rate  shall  be? 

Mr.  Whitney.  I  suppose  the  peojde  on  the  Missouri  Eiver — 1  sup- 
pose rates  are  talked  over  there. 

Commissioner  Prouty.  Your  man  in  Kansas  City  advises  you  that 
in  order  to  get  the  business  he  has  to  make  a  certain  rate? 

Mr.  Whitney.  It  virtually  amounts  to  thatj  yes. 

Commissioner  Prouty.  Does  he  advise  you  how  much  of  a  cut  the 
carrier  up  to  the  Mississippi  Kiver  will  make? 

Mr.  Whitney.  Ino  and  yes.  It  is  divided  between  the  rivers.  The 
subdivisions  of  that  amount  would  not  cut  any  tigure  in  the  through 
rate.  When  the  through  rate  is  established,  that  ends  it.  The  question 
as  to  how  it  is  divided  does  not  bear  on  the  question  at  all,  as  I  under- 
stand it. 

Commissioner  Prouty.  It  does  on  the  question  of  who  gets  the  money 
and  who  pays  the  rebate. 

Mr.  Whitney.  I  shou.d  not  think  it  made  any  difference  whether  it 
came  from  one  line  or  another.  If  there  is  a  certain  shrinkage,  I  should 
not  think  it  would  make  any  difference  where  it  came  from. 

Commissioner  Clements.  You  can  furnish  a  statement  showing  the 
amounts  collected  on  all  shipments  on  these  particular  goods  for  the  last 
calendar  year? 

Mr.  Whitney.  Oh,  yes;  it  is  a  mere  matter  of  record  in  the  auditor's 
office. 

Commissioner  Clements.  Showing  how  much  was  carried  and  what 
the  rate  was  for  exj)ort  and  what  for  domestic? 

Mr.  Whitney.  I  can  tell  you  all  about  it. 

Commissioner  Clements.  What  the  published  rate  and  actual  rate 
was  and  what  rebate  was  paid  back? 

Mr.  Whitney.  Tell  you  all  about  it. 

Commissioner  Clements.  Can't  you  add  to  that  statement,  showing 
what  other  carriers  participated  with  you  in  that  shrinkage,  and  how 
much  they  shrunk  their  rates? 

Mr.  Whitney.  I  suppose  it  is  a  matter  of  bookkeeping.  I  can  not 
speak  for  our  auditing  department. 

Commissioner  Clements.  It  is  adjusted  in  some  way  and  a  record 
kept.  We  would  like  to  see  it  all  the  way  through — how  much  the 
shrinkage  was  and  how  much  each  road  helped  to  make  it.  You  can 
furnish  that  statement  for  the  calendar  year  on  these  products? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Clements.  And  you  can  show  in  columns  the  amount 
carried,  the  time  when  it  was  carried,  the  name  of  the  shipper,  and 
then  the  amount  of  rebate  paid  and  who  it  was  paid  by  besides 
yourself  ? 

Mr.  Whitney.  Yes,  sir. 
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Coininissioiier  Prouty.  On  a  thioufjli  shipment  from  Kansas  City, 
is  the  rebate  all  paid  in  one  lump,  or  part  by  the  line  from  the  Missouri 
Kiver  up  to  St.  Louis,  and  the  lines  east  of  the  Mississippi  Kiver  the 
other  ])art  of  it? 

Mr.  WiiiTNFiV.  Tliere  is  no  rule  eoverinj;'  that.  It  might  ))e  some- 
time that  the  line  west  of  the  river  ])aid  ir,and  it  mi^ht  bcaiiotlier  time 
it  would  be  paid  by  the  line  east  of  the  river.  There  would  be  a  charge 
between  the  two  C()mi)aiiies.     It  is  a  mere  matter  of  detail. 

The  Chairman.  I   infer  from   your   testimony   that  your  line  has 
habitually  particii)ated  in  export  sliipments  of  dressed  meats  and  i)ack- 
ing-house  products  originating  at  Kansas  City  and  carried  at  less  than 
the  puldished  tarill? 
-Mr.  Whitney.  Did  you  say  largely? 

The  Chairman.  Habitually. 

Mr.  Whitney.  I  say  we  handle  them  occasionally.  We  do  not  have 
a  continual  inn  of  it. 

The  Chairman.  More  or  less  frequently? 

Mr.  WiirrN);Y.  Yes,  sir;  but  we  have  had  no  fresh  meat  from  Kansas 
City  since  the  1st  of  June. 

The  Chairman.  So  your  participation  in  that  trattic  has  been  con- 
fined to  packing  house  products? 

Mr.  Whitney.  Provisions. 

The  Chairman.  You  have  an  agent  at  Kansas  Cityf 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Will  you  kindly  explain  how  lie  would  arrange  with 
some  particular  shipper  for  trathc  at  a  given  time,  on  a  given  date"? 
What  is  his  method? 

Mr.  Whitney,  ile  would  ascertain  from  the  different  steamship 
lines — he  would  first  have  to  know  what  was  going  and  where  it  was 
going  to.  He  would  be  asked  to  make  a  quotation  on  a  certain 
shipment. 

The  Chairman.  By  whom? 

Mr.  Whitney.  By  the  party  who  would  have  the  business  to  move. 
Tiie  shipper  would  ask  him  to  give  him  a  quotation. 

The  Chairman.  Would  the  shipper  come  to  him  or  would  he  go  to 
the  ship{)er? 

Mr.  Whitney.  If  he  was  active  he  would  go  to  the  shipper. 

The  Chairman.  In  some  way  your  agent  in  Kansas  City  and  the 
shipper  of  provisions  meet  together? 

Mr.  Whitney.  No;  he  asks  us  for  a  quotation  and  we  gi\e  it,  unless 
you  call  that  getting  togetlier.  He  will  make  that  quotation  if  he  wants 
to  get  the  business.     That  is  all  there  is  to  it. 

TheCHAiRMAN.  Theycomeincontact;  they  have  a  personal  interviewT 

Mr.  Whitnea'.  JS'o,  sir;  not  necessarily.  The  business  is  done  by 
phone,  because  the  i)acking  houses  are  located  way  out  at  the  edge  of 
town.     It  is  done  generally  by  phone. 

The  Chairman.  He  says  tliere  is  a  certain  amount  of  traffic  ready 
to  move? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  he  names  to  that  ship[)er  a  rate  at  which  your 
line  will  carry  it? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  that  proposition  may  or  may  not  be  accepted  ? 

Mr.  Whitney.  That  is  it. 

The  Chairman.  If  the  proposition  is  rejected  he  may  make  another, 
stiU  lower  t 
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Mr.  Whitney.  'No;  that  ends  it,  because  he  has  made  the  best  he 
can  make,  and  that  settles  it. 

The  Chairman.  He  is  supposed  to  know  the  best  rate  that  he  can 
guiirautee  from  Kansas  City  to  the  foreign  destination  over  your  line? 

JMr.  Whitney.  Yes,  sir. 

The  Chatkman.  And  when  he  conies  to  make  the  arrangement  with 
tlie  sliipper  he  names  at  the  outset  the  lowest  rate  he  can  make  on  the 
traffic? 

Mr.  Whitney,  Yes,  sir. 

The  Chairman.  And  if  that  is  accepted,  the  traflfic  is  delivered  at 
Kansas  City  to  some  line  which  in  turn  gives  it  to  you  at  East  St. 
Louis  f 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Do  you  have  any  particular  connection  between 
Kansas  City  and  liast  St.  Louis,  or  do  you  get  that  traffic  from  all 
lines? 

Mr.  Whitney.  Over  all  lines  except  the  Wabash.  There  is  not  a 
very  free  interchange  with  the  Wabash. 

The  Chair:.! AN.  What  did  you  mean  that  tratlic  would  be  billed  in 
such  a  case  at  the  tarilf  rate"? 

Mr.  Whitney.  I  stated  that  probably  since  about  the  20th  of  July 
or  21st  of  July  it  has  been  billed  flat. 

The  Chairman.  That  is,  billed  at  the  actual  rate  charged? 

Mr.  WiTiTNEY.  Yes,  sir. 

The  Chairman.  That  is  since  about  what  time? 

Mr.  Whitney.  I  think  about  July  21  we  gave  instructions  of  that 
kind,  or  August  1,  or  somewhere  in  there. 

The  Chairman.  And  since  that  time  has  all  of  the  exyjort  traffic  in 
which  you  have  participated  been  carried  at  the  actual  rates  named  in 
ths  bills  of  lading? 

Mr,  Whitney.  Yes,  sir. 

The  Chairman.  Prior  to  that  time  was  there  a  published  tariff"  for 
export? 

Mr  Whitney.  For  export,  no.     We  have  no  tariff"  on  export. 

The  Chairman.  Then,  again,  what  did  you  mean  by  saying  that  the 
traffic  was  billed  at  the  tarilf  rate,  and  then  afterwards  a  claim  was 
made  for  the  difference  between  that  rate  and  the  rate  agreed  upon? 

Mr.  Whitney.  That  was  prior  to  the  time  I  speak  of. 

The  Chairman.  So  at  some  time  there  was  a  tariff"  rate? 

Mr.  Whitney.  The  same  tariff"  that  is  in  eff"ect  now  has  been  in 
eff"ect  for  a  year.  The  35-cent  rate  from  liast  St.  Louis  to  New  York 
has  been  in  for  a  year. 

The  Chairman.  Is  that  the  domestic  tariff"? 

Mr.  Whitkey.  That  is  the  domestic  and  export  rate,  unless  there  is 
a  special  export  rate. 

The  Chairman.  Then,  so  far  as  published  tariff's  are  concerned,  there 
is  no  difference  between  export  and  domestic? 

Mr.  Whitney.  Not  with  us. 

The  Chairs: AN.  Has  theie  been  at  any  time? 

Mr.  Whitney.  Not  since  I  have  been  with  the  company. 

The  Chairman.  Now,  going  back  to  the  period  prior  to  the  time 
Avhen  you  billed  at  a  flat  rate  and  when  some  rebate  arrangement  was 
made,  I  understand  you  to  say  that  the  traffic  would  be  billed  at  the 
published  tariff"  rate,  which  would  be  the  domestic  rate  from  Kansas 
City  to  New  York,  and  then  a  claim  would  be  made  lor  the  difference 
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between  that  rate  and  the  rate  which  had  been  actually  agreed  upon 
for  that  shipment? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  By  whom  would  that  claim  be  made? 

Mr.  Whitney.  Well,  there  are  two  ways  of  handling  that.  For  con- 
venience it  might  be  that  the  shipper  would  i)ay  the  correct  rate;  that 
is,  he  would  pay  the  correct  rate,  prepay  it,  for  instance,  and  while 
billed  at  the  tariff  rate,  when  the  business  arrived  at  New  York  at  the 
tariff  rate  the  Eastern  agent  at  ISlew  York  would  apply  for  relief  for 
the  difference.  That  is  probably  the  general  way.  Then  the  export  bill 
of  lading  is  the  evidence  there,  and,  on  the  other  hand,  the  evidence 
would  be  m  the  auditor's  oHice. 

The  Chairman.  Does  that  mean  when  the  shipper  paid  the  published 
tariff  rate  that  the  claim  for  rebate  would  be  presented  by  some  con- 
signee or  agent  at  New  York? 

Mr.  Whitney.  On  the  arrangement  I  speak  of? 

The  Chairman.  Yes. 

Mr.  Whitney.  No;  he  is  through  with  it.  The  shipper  is  through 
with  it  then. 

The  Chairman.  In  no  case  has  the  slii[>i)er  paid  the  full  tariff  rate? 

Mr.  Whitney.  Oh,  yes.  Then  the  other  plan  would  be  for  the 
shipper 

The  Chairman.  Let  us  stick  to  that  for  a  moment.  Take  the  case 
where  the  shipper  pays  the  full  tariff'  rate.     That  would  be  35  cents? 

Mr,  Whitney.  Yes,  sir. 

The  Chairman.  From  Kansas  City  to  New  York? 

Mr.  Whitney.  From  East  St.  Louis  to  New  York. 

The  Chairman.  What  would  it  be  from  Kansas  City  to  New  York? 

Mr.  Whitney.  Fifty-three  and  one-half  cents  on  the  full  combina 
tion  of  tariff'  rates. 

The  Chairman.  The  full  published  tariff"  rate  for  this  traffic  would 
be  o'Sh  cents  from  Kansas  City  to  New  York? 

Mr."  Whitney.  Yes,  sir. 

The  Chairman.  Whether  for  export  or  domestic  use? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman,  Now,  were  there  cases  in  which  the  Kansas  City 
shipper  paid  the  53.^  cents  in  advance,  at  the  time  of  shii)metit? 

Mv.  Whitney.  I  could  not  answer  that  for  the  business  clear 
through  from  Kansas  City,  because  the  tariffs  Irom  Kansas  City  to 
East  !St.  Louis  would  have  nothing  to  do  with  that.  It  would  be  a  i)ie- 
paid  shipuient,  and  we  would  not  be  interested  in  the  back  charges  up 
to  us.     It  would  come  to  us  prepaid. 

The  Chairman.  You  may  not  know  in  a  particular  instance,  but  do 
you  know  generally? 

Mr.  Whitney.  We  would  know  at  the  time  in  what  way  it  had  been 
settled  at  Kansas  City,  Tliat  would  only  develop  several  months 
afterwards,  when  the  claim  was  i)resented.  If  the  claim  was  not  pre- 
sented, it  would  follow  that  they  were  not. 

The  Chairman.  I  assume  there  were  cases  where  the  full  tariff  rate 
was  paid  at  Kansas  City. 

Mr,  Whitney.  No;  I  am  speaking  now  of  the  proportion.  So  far 
as  we  are  concerned,  I  could  not  tell  you  at  Kausas  City  whether  they 
are  ever  ])aid  in  lull  or  not. 

The  Chairman.  Does  it  come  to  this:  That  sometimes  that  claim  is 
made  by  the1K;ansas  City  shipper  and  sometimes  by  an  agent  or  cou- 
eignee  at  New  York  ? 
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Mr.  Whitney.  Yes,  sir;  in  one  case  it  would  be  for  the  equalization 
of  the  through  export  rate,  paid  to  the  shipi^er  to  ecjualize  the  rate 
made  by  another  route.  The  other  would  be  the  same  rate  settled  for 
the  relief  of  the  agent  at  the  seaboard. 

The  Chairman.  This  53^  cents  tariff  rate  from  Kansas  City  to  New 
York  is  divided  between  the  different  carriers,  when  you  participate 
in  traffic,  in  certain  agreed  proportions? 

Mr.  Whitney.  It  is  an  arbitrary  division  between  the  rivers.  The 
rate  from  Kansas  City  to  the  Mississippi  is  not  prorated  on  a  mileage 
basis  like  it  is  east  of  the  Mississippi  River. 

The  Chairman.  There  is  an  arbitrary  from  Kansas  City  to  East  St. 
Louis? 

Mr.  Whitney.  That  is  the  way  the  rate  is  made. 

The  Chairman.  Does  the  prorate  begin  at  East  St.  Louis! 

Mr.  Whitney.  The  proportion  of  the  rate  east  of  St.  Louis  is  divided 
on  prorate  basis,  based  on  the  mileage  of  each  line. 

The  Chairman.  When  a  rebate  was  paid,  was  that  divided  between 
the  different  carriers,  or  shared  by  the  different  carriers  in  the  same 
proportion  in  which  they  share  in  the  tariff"  rate? 

Mr.  Whitney.  That  is  pretty  hard  to  tell  here,  because  it  would 
depend 

The  Chairman.  How  is  it  so  far  as  your  line  is  concerned'? 

Mr.  Whitney.  I  am  speaking  of  it.  There  is  no  ironclad  rule  of 
that  kind.  As  to  the  question  of  dividing  the  shrinkage,  that  is  merely 
a  matter  of  agreement  from  time  to  time ;  but,  at  any  rate,  it  would 
not  be  on  a  prorate  basis,  as  I  say. 

The  Chairman.  Does  it  come  to  this :  That  the  shrinkage  or  conces- 
sion, whatever  name  you  may  call  it  by,  would  not  regularly  or  ordinarily 
be  borne  by  tlie  different  carriers  in  the  same  proportion  in  which  they 
share  in  the  full  tariff  rate  ? 

Mr.  Whitney.  It  would  be  about  that  way.  It  would  amount  to 
probably  the  same  thing. 

The  Chairman.  It  would  be  approximately  the  same  thing? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Now,  when  a  claim  was  presented  to  your  company, 
would  it  be  for  your  share  of  the  concession  or  for  the  entire  concession  ? 

Mr.  Whitney.  Well,  it  is  both  ways,  I  imagine.  It  depends  entirely 
on  the  arrangement  at  the  time. 

The  Chairman.  Then  some  arrangement  is  made  by  your  repre- 
sentative with  the  shipper  in  reference  to  the  presentation  of  this  claim 
for  rebate? 

Mr.  Whitney.  It  might  be  that  way.    That  is  right. 

The  Chairman.  What  other  way  would  it  be? 

Mr.  Whitney.  Well,  it  would  be  either  the  whole  presented  to  us 
and  we  collect  from  all  the  lines,  or  it  might  be  presented  separately. 
That  would  only  be  a  matter  of  detail.  After  the  rate  is  made  it  don't 
make  any  difference  how  it  is  taken  care  of,  as  I  can  see. 

The  Chairman.  When  your  agent  can  secure  a  consignment  of  this 
kind  of  traffic  from  Kansas  City  at  a  rate  agreed  upon  with  the  shipper, 
does  the  arrangement  include  the  presentation  of  the  claim,  by  whom 
and  to  whom  for  any  concession? 

Mr.  Whitney.  No;  I  think  not. 

The  Chairman.  If  the  claim  is  to  be  made  by  the  shipper,  how  does 
he  know  ? 

Mr.  Whitney.  He  don't  care  where  it  comes  from.  We  have  made 
him  the  rate,  and  we  will  be  responsible  for  that  rate^  of  course. 
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The  Chairman.  If  you  made  him  the  rate,  he  would  hold  you  respon- 
sible for  that  rate? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Fifer.  Is  that  true  of  Liverpool  or  other  foreign 
destinations'? 

Mr.  Whitney.  The  shrinkage  is  up  to  the  Atlantic  seaboard. 

The  Chairman.  He  must  know  at  some  time  whether  he  is  to  present 
his  claim  to  your  company  or  to  somebody  else. 

Mr.  Whitney.  He  would  i)resent  them  to  our  agent  at  Kansas  City. 

The  Chairman.  The  claim  would  be  made  out  at  Kiinsas  City  in  such 
case  by  the  shipper  at  Kansas  City,  and  delivered  to  your  agent  at  that 
place? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  your  agent  would  turn  the  claim  over  to  the 
auditing  department? 

Mr.  VVhitney.  Yes,  sir;  turn  it  over  to  the  auditing  department  with 
a  memorandum  of  the  arrangement  for  taking  care  of  the  shrinkage. 

The  Chairman.  That  arrangement  would  correspond  with  the  rate 
agreed  upon,  would  it  not? 

Mr.  Whitney.  What  do  you  mean? 

The  Chairman.  What  was  the  largest  concession  from  the  tariff  rate 
at  which  traffic  was  carried  over  your  line  during  the  last  year? 

Mr.  Whitney.  Six  cents.     We  are  speaking  now  of  provisions. 

The  Chairman.  The  tariff  rate  is  53^  cents? 

Mr.  Whitney.  Thirty-five  cents  from  East  St.  Louis  and  18J  between 
the  Missouri  River  and  the  Mississippi  Kiver. 

The  Chairman.  And  the  lowest  rate  at  which  that  traflic  has  actu- 
ally moved,  to  your  knowledge,  over  your  line  is  47.;i  cents? 

Mr.  Whitney.  No;  I  do  not  think  you  have  the  right  idea.  I  say 
from  East  St.  Louis  to  the  Atlantic  seaboard  (i  cents  is  as  much  as  we 
have  ever  shrunk  the  rate.  If  it  was  necessary  to  slirink  it  more  than 
that,  we  would  not  want  it. 

The  Chairman.  The  rate  from  East  St.  Louis  to  New  York  was  35 
cents? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  That  means  18i  cents  from  Kansas  City  to  St.  Louis? 

Mr.  Whitney.  It  wcmld  if  there  was  nothing  off  there. 

The  Chairman.  So,  then,  you  say  <>  cents  is  the  largest" c<'|if|eession 
in  which  you  have  participated;  you  mean  0  cents  off  of  tLo  /  e  of  35 
cents  from  East  St.  Louis  to  the  seaboard? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  r>ut  it  does  not  follow  that  the  traffic  paid  18^  cents 
from  Kansas  City  to  East  St.  Louis? 

Mr.  Whitney.  No. 

The  Chairman.  And  probably  does  not  in  many  casest 

Mr.  Whitney.  In  many  cases. 

The  Chairman.  In  such  a  case  as  that  would  there  be  two  claims 
made,  one  against  the  carrier  to  East  St.  Louis  and  another  against 
your  company? 

Mr.  Whitney.  No;  the  claim  would  be  presented  to  our  agent  at 
Kansas  City. 

The  Chairman.  And  that  would  be  for  the  entire  concession! 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  what  would  he  do!  It  would  be  just  one  claim 
made  out  by  one  shipju'r  fur  the  difference  between  the  rate  agreed  on 
and  the  rate  of  35  cents! 
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Mr.  Whitney.  Yes,  sir. 

Tlie  Chairman.  What  would  he  do  with  it! 

Mr.  Whitney.  Prepare  a  statement  and  send  it  to  the  general 
auditor. 

The  Chairman.  Would  he  call  on  them  to  pay  the  whole  ? 

Mr.  Whitney.  It  might  be.  There  is  a  system  that  would  make  it 
possible  to  do  that. 

The  Chairman.  But  your  company  would  only  pay  6  cents  out  of 
that? 

Mr.  Whitney.  Our  company  and  its  connections. 

The  Chairman.  Your  connections  east? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  if  any  greater  concession  was  made — any 
concession  grea^r  than  that — it  would  be  borne  by  the  line  between 
Kansas  City  and  East  St.  Louis  ? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Those  claims  are  made  in  the  name  of  the  shipper, 
I  suppose,  in  such  a  case  as  I  assume? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  when  the  claim  is  audited,  how  is  it  paid? 

Mr.  Whitney.  I  suppose  it  is  paid  by  check  or  von(!her. 

The  Chairman.  And  the  records  of  your  comi)auy  show  all  those 
transactions? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Can  you  tell  approximately  what  share  of  the 
aggregate  trafiic  in  provisions  from  Kansas  City  to  the  Atlantic  sea- 
board is  carried  by  your  road? 

Mr.  Whitney.  1  could  not  tell  you  even  approximately.  It  would 
only  be  a  guess  on  my  part. 

The  Chairman.  Do  you  not  have  some  idea  about  it? 

Mr.  Whitney.  There  is  a  record  that  will  determine  it  exact. 

The  Chairman.  Who  keeps  that  record? 

Mr.  Whitney.  I  think  there  is  a  record  kept  in  Kansas  City.  I  think 
the  chamber  of  commerce  or  some  of  those  concerns  there  keep  it. 

The  Chairman.  There  are  accessible  data  from  which  it  can  be  deter- 
mined just  what  share  each  road  carried  of  the  aggregate  trafiic? 

Mr.  Whitney.  I  think  so. 

The  (VLAfRMAN.  Now,  is  it  your  understanding  that  when  a  29-cent 
rate  w  a%rtifle  byyour  line  Irom  East  St.  Louis  that  the  same  rate  was 
made  by  all  other  lines  from  East  St.  Louis  at  the  same  time? 

Mr.  Whitney.  I  could  not  say  as  to  that. 

The  Chairman.  What  is  your  understanding  of  it? 

Mr.  Whitney.  I  imagine  that  if  they  wanted  any  of  the  business  they 
would  probably  have  had  to  make  that  rate. 

The  Chairman.  You  are  able  to  tell  about  what  rates  are  received 
by  other  lines  than  your  own  from  East  St.  Louis? 

Mr.  Whitney.  We  try  to  keep  posted.    That  is  a  part  of  our  business. 

The  Chairman.  Have  you  reason  to  believe  that  traffic  of  this 
description  has  been  carried  through  East  St.  Louis  at  less  than  29 
cents  ? 

Mr.  Whitney.  I  do  not  believe  there  has. 

The  Chairman.  You  maintained  a  29-cent  rate  on  that,  and  there 
has  been  no  lower  rate  than  29  cents  for  the  last  six  months? 

Mr.  Whitney.  All  the  information  we  have  would  show  that  there 
has  not  been. 

The  Chairman.  What  did  I  understand  you  to  state  as  the  fact,  that 
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there  is  the  actual  rate  that  has  prevailed  over  your  line  the  last  six 
months — 29  cents? 

Mr,  Whitney.  That  was  the  lowest. 

The  Chairman.  It  was  not  uniformly  29  cents? 

Mr.  Whitney,  No,  sir;  it  llui-iuates  every  week. 

The  Chairman.  When  it  is  '-'9  cents  on  your  road,  do  you  understand 
that  it  is  L'9  cents  on  other  roads  at  the  same  time? 

Mr.  Whitney.  Throuiih  St.  Louis? 

The  Chairman.  Yes,  sir. 

Mr.  Whitney.  1  wouhl  understand  so  if  they  handled  it.  All  lines 
do  not  handle  provisions. 

The  CHAiR:\rAN.  ])o  you  say  from  such  knowled.^e  as  you  have  of 
the  situation  that  ])ractica!ly  the  same  rates  prevail  on  the  same  day 
durin<»-  the  same  week  via  all  lines  from  St.  Louis  to  the  same  seaboard 
destinations  f 

Mr.  Whitney.  No;  it  is  a  question  of  flndinjf?  out.  Some  line  may 
be  a  little  late  in  getting  information  and  may  be  a  week  behind. 

The  Chairman.  Then  it  may  be  tiiat  at  tlie  time  that  you  are  carry- 
ing at  29  cents  some  other  line  is  getting  .'U)  cents? 

Mr.  Whitney.  I  do  not  think  they  would  get  very  much  at  30. 

The  Chairman.  Some  might  be  carrying  at  28? 

Mr.  Whitney.  If  they  were  we  would  not  be  carrying  any  at  29. 

The  Chairman.  Does  it  not  then  follow  that  rates  must  have  been 
practically  the  same  at  the  same  time,  or  else  some  one  carrier  would 
get  all  the  business  at  a  particular  time? 

Mr.  Whifney.  No;  if  the  rates  are  settled  down  to  one  settled  rate 
and  it  is  discovered  that  the  rate  is  a  certain  ligure,  then  each  line  is 
on  an  equal  footing. 

The  Chairman,  Was  there  a  considerable  period  during  last  year 
when  that  was  the  condition? 

Mr,  Whitney.  Along  the  first  of  the  year. 

The  Chairman,  As  to  the  29-cent  rate,  was  there  a  considerable 
period  when  all  the  roads  carried  at  29  cents? 

Mr.  Whitney.  Through  East  St.  Louis? 

The  Chairman.  Yes,  sir. 

Mr.  Whitney.  It  probably  settled  down  to  a  29-cent  rate;  that  is, 
after  the  rate  is  made  and  it  is  discovered  what  the  rate  is. 

The  Chair:man.  Have  you  carried  any  provisions  at  the  full  tariff 
rate  during  1901? 

Mr.  Whitney.  Yes. 

The  Chairman.  Have  you  carried  i)rovisions  from  East  St,  Louis, 
say,  to  New  York,  on  which  35  cents  was  actually  paid  and  retained  by 
the  carriers? 

Mr,  Whitney.  Yes,  sir. 

The  Chairman.  Are  you  able  to  say  what  proportion,  approximately, 
of  the  traffic  you  have  carried  paid  the  tariff  rate  of  35  cents? 

Mr.  Whitney,  It  was  a  very  small  precentage  of  the  total,  and  it 
was  probably  along  abtmt  the  1st  of  January  of  last  year. 

The  Chairman,  You  are  accustomed  to  indulge  in  New  Year's 
resolutions? 

Mr.  Whitney.  Yes,  sir;  we  all  swear  oft"  on  New  Year's  and  begin 
again. 

The  Chairman.  Is  it  a  fact  that  from  January  1,  1901,  there  was 
a  period  when  the  tariff"  rate  was  actually  applied  by  all  the  roads? 

Mf.  Whitney.  Yes,  sir;  I  think  it  was. 

The  Chairman.  Uow  long  did  it  last? 
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Mr.  Whitney.  I  think  it  lasted  probably  two  weeks. 

The  Chairman.  Bid  any  traffic  move  during  that  timet 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Over  your  line? 

Mr.  Whitney.  Yes,  sir. 

Tlie  Chairman.  And  over  other  lines? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Wbat  led  you,  Mr.  Whitney,  to  direct  your  agent 
to  make  a  lower  rale  than  35  cents! 

Mr.  Whitney.  I  think  it  was  the  other  way.  The  first  of  the  year, 
when  rates  tightened  up,  for  reasons  best  known  to  ourselves  we  got  a 
very  large  portion  of  the  provisions,  and  probably  the  other  lines 
thought  there  was  something  wrong,  and  of  course  they  probably  went 
after  some  of  the  business. 

The  Chairman.  Confining  yourself  to  the  period  of  time  in  the  early 
part  of  last  year,  when  you  got  a  large  share  of  the  traffic  at  35  cents 

Mr.  Whitney.  I  did  not  say  a  large  share  of  it.    We  got  some  of  it. 

The  Chairman.  At  that  time,  or  for  a  short  time  after  the  1st  of 
January,  1901,  you  understand  all  of  the  roads  got  the  35  cents? 

Mr.  Whitney.  That  is,  through  St.  Louis. 

The  Chairman.  Now,  there  was  some  period  later  than  the  1st  of 
January  when  you  began  to  make  a  rate  less  than  35  cents.  Can  you 
state  when  that  was? 

Mr,  Whitney.  About  the  third  week  in  January. 

The  Chairman.  What  induced  you  to  do  it  then? 

Mr.  Whitney.  On  account  of  competition  throngh  Chicago. 

The  Chairman.  What  was  the  evidence  of  that  competition? 

Mr.  Whitney.  That  is  pretty  hard  to  tell  or  explain.  It  is  some- 
thing that  is  known  at  the  time.  It  is  what  we  call  an  open  secret, 
what  the  rates  are,  at  the  time,  and  onr  man  out  there,  like  all  the  rest 
of  the  representatives,  knows  what  the  rate  is. 

The  Chairman.  Does  that  mean  that  your  agent  in  Kansas  City 
discovered,  about  the  20th  of  January ,  1901,  that  provisions  were  moving 
by  way  of  Chicago  at  less  than  the  tariff  rate? 

Mr.  Whitney.  That  would  be  the  inference. 

The  Chairman.  Do  you  remember  whether  that  was  the  fact? 

Mr.  Whitney.  I  would  say  that  that  was  the  reason  that  we  did 
readjust  it  at  that  time.     I  would  say  that  was  the  fact. 

The  Chairman.  As  a  matter  of  fact,  you  did  readjust  it  about  that 
time? 

Mr.  Whitney.  Yes,  sir.  I  do  not  think  we  handled  any  the  third 
week.  We  handled  a  few  the  fourth  week,  but  during  the  month  of 
February  I  do  not  think  we  handled  any. 

The  Chairman.  And  since  that  time  have  you  carried  any  traffic 
which  paid  the  35  cents  tariff  rate? 

Mr.  Whitney.  I  doubt  it.    That  is,  export  traffic? 

The  Chairman.  Any  traffic. 

Mr.  Whitney.  Our  domestic — I  could  not  say  as  to  that,  but  I  think 
we  have  on  the  domestic;  in  fact,  I  know  we  have  carried  it  at  35  cents. 

The  Chairman.  Since  the  1st  of  January? 

Mr.  Whitney.  Yes,  sir;  I  know  we  have. 

The  Chairman.  You  have  carried  i^ro visions  to  Kew  York  for  whteh 
you  got  35  cents  ? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  But  I  understand  you  to  say  that  was  a  small  per- 
centage. 
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Mr.  Whitney.  The  ex])ort  as  compared  with  the  domestic.  The 
domestic  is  a  small  proportion.  Very  few  domestic  provisions  were 
handled. 

The  Chairman.  J5ut  the  provisions  actually  consumed  in  the  East 
are  not  a  small  i)roportion  of  the  total  shi]>in(Mits  of  provisions  out  of 
Kansas  City  and  other  Missouri  Kiver  points,  are  they? 

Mr.  Whitney.  I  do  not  know  anythinfr  about  that.  I  know  we  do 
not  handle  domestic  provisions  to  amount  to  anything. 

The  Chairman.  Why  not? 

Mr.  Whitney.  I  coiihl  not  tell  you. 

Commissioner  Fiioijty.  J)o  you  know  whether  any  other  line  does? 

Mr.  Whitney.  No;  I  could  not  tell  yon  what  would  be  the  per  cent 
of  domestic  as  comi)ared  with  export,  I  must  say  1  am  not  informed 
on  that. 

The  Chairman.  But  in  your  case  you  say  it  is  very  small? 

Mr.  Whitney.  It  is  very  small. 

The  Chairman.  I  think  I  am  warranted  in  infcuTing  from  your  state- 
ment that  the  amount  of  provisions  you  carried  subsequent  to  January 
1,  1901,  for  which  you  got  .'io  cents  was  very  small? 

Mr.  Whitney.  Yes,\sir. 

The  Chairman.  And  the  bulk  of  the  provision  traffic  in  which  you 
participated  during  that  year  was  carried  for  less  than  the  published 
tariff? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Well,  Mr.  Whitney,  is  it  not  a  fact  that  very  little  of 
this  traffic  has  been  carried  at  the  domestic  rate,  in  fact? 

Mr.  Whitney.  Do  you  mean  domestic  business? 

The  Chairman.  Any  kind  of  business. 

Mr.  W^hitney.  Do  you  mean  domestic  business  at  the  tariff  rate? 

The  Chairman.  Yes. 

Mr.  Whitney.  I  do  not  know.  Our  information  does  not  point  that 
there  has  been  any  disturban<;e  in  the  domestic  rate. 

The  Chairman.  You  say  that  out  of  the  total  tiaftic  in  provisions 
which  you  have  carried  only  a  very  small  percentage  or  fraction  has 
paid  you  35  cents — as  to  tlu^  entire  provision  traffic  which  you  have 
carried,  a  very  small  proportion  of  it  has  paid  you  35  cents? 

Mr.  Whitney.  Yes,  sir;  for  the  reason  that  practically  90  per  cent 
of  the  provisions  we  carried  were  for  export. 

The  Chairman.  Is  that  probably  the  case  with  the  other  lines? 

Mr.  Whitney.  1  could  not  tell  you.  I  do  not  know  the  amount  of 
domestic  they  have  comiiared  with  through  export,  but  I  suppose  the 
export  with  other  lines  is  about  the  same  as  with  us. 

The  Chairman.  You  do  not  think  that  90  per  cent  of  the  provisions 
that- move  east  are  export? 

Mr.  Whitney.  I  do  not  know. 

The  Chairman.  What  do  you  think? 

Mr.  Whitney.  I  would  not  veutnie  a  suggestion  on  it. 

The  Chairman.  Is  it  not  a  tact  that  a  large  part  of  this  traffic  is 
destined  for  donu\stic  consum])tion? 

Mr.  Whitney.  I  do  not  thiidc  so. 

The  Chairman.  It  has  not  been  carried  by  your  line? 

Mr.  Whitney.  It  has  not  been  by  our  line. 

The  Chairman.  What  reason  have  you  to  think  it  has  not  been  car- 
ried l)y  other  lines? 

Mr.  Whi'I'ney.  I  never  heard  anything  about  domestic  provisions. 

The  Chairman.  If  the  provisions  that  are  actually  consumed  in  the 
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East  are  carried  by  these  lines  at  tariff  rates,  what  is  the  reason  you 
do  not  get  any  of  that  traffic? 

Mr.  Whitney.  I  could  not  tell  you,  unless  it  be  that  these  other 
lines — these  stronger  lines,  as  we  call  them — have  facilities  for  reaching 
local  points.  We  have  access  to  Philadelphia  and  New  York  on  an 
equal  footing  with  other  lines. 

The  Chairman.  You  could  not  take  provisions  for  interior  destina- 
tions like  Buffalo,  Rochester,  or  Albany  so  well? 

Mr.  Whitney.  I  do  not  think  we  could  handle  them  in  as  good  shape 
as  other  lines. 

The  Chairman.  So  at  tariff  rates  on  that  traftic  you  would  not 
expect  to  participate  very  extensively  in  it? 

Mr.  Whitney.  No,  sir;  and  they  have  packing  houses  on  those 
tracks.  On  our  export  business  we  name  a  rate,  and  we  can  send  it  any 
route  we  see  fit.  You  can  not  do  that  with  domestic,  because  it  has  to  go 
a  certain  route.  That  may  account  for  the  fact  that  we  do  not  handle 
many  domestic  provisions. 

The  Chairman.  If  1  understand  your  statement,  it  comes  to  this. 
You  say  there  is  no  tariff  on  export  traffic  of  this  kind;  that  the  only 
published  tariff  is  the  domestic  tariff  of  35  cents;  that  down  to  some 
time  last  summer  the  provision  traffic,  so  far  as  you  participated  in  it, 
was  billed  at  the  domestic  rate  of  35  cents,  and  then  when  a  concession 
was  made  to  somebody  in  some  form,  not  exceeding  C  cents  in  any  case, 
it  was  billed  at  the  actual  rate,  and  that  you  carried  very  little  domes- 
tic traffic  which  paid  the  35  cents? 

Mr.  Whitney.  No;  I  did  not  say  that.  I  said  we  carried  very  little 
domestic  and  that  we  got  35  cents  on  domestic  business,  but  I  would 
not  say  iwsitively  that  every  pound  of  it  was  carried  on  that  rate. 

If of  it  was  carried  on  that  rate.     If  there  was  any  concession 

from  that,  it  would  not  amount  to  anything  at  all. 

The  Chairman.  Since  some  time  last  summer  this  traffic  for  export 
has  been  billed  at  the  actual  rate  agreed  upon? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  In  point  of  fact,  does  this  rate  fluctuate  from  day  to 
day? 

Mr.  Whitney.  From  week  to  week ;  probably  every  day. 

The  Chairman.  Did  you,  during  the  season  of  1901,  participate  in 
the  movement  of  grain  for  export? 

Mr.  Whitney.  Why,  I  guess  we  had  some  wheat  from  East  St. 
Louis  to  Philadelphia. 

The  Chairman.  Not  generally  through  the  year? 

Mr.  Whitney.  No. 

The  Chairman.  You  have  not  generally  engaged  in  that  business 
during  the  year? 

Mr.  Whitney.  No. 

The  Chairman.  You  spoke  of  competition  by  the  Gulf  ports.  Is  it 
your  understanding  that  a  good  deal  of  this  provision  traffic  originating 
at  Kansas  City  leaves  the  country  by  the  Gulf  ports? 

Mr.  Whitney.  No;  I  do  not  think  there  is  any  trans- Atlantic  busi- 
ness to  amount  to  anything. 

The  Chairman.  Then  what  did  you  refer  to  when  you  spoke  of  com- 
petition by  Gulf  ports? 

Mr.  Whitney.  It  probably  would  if  we  did  not  control  it  through  the 
States. 

The  Chairman.  I  thought  you  made  that  statement. 

Mr.  Whitney.  We  were  talking  at  that  time  about  the  grain  and 
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grain  products;  in  a  general  may  asking  how  rates  were  made  in  com- 
petition. That  is  why  1  made  that  lemark  there.  It  did  not  apply 
particularly  to  provisions. 

The  Chairman.  How  is  it  that  you  do  not  carry  any  dressed  meats? 

Mr.  Whitney.  Well,  that  is  i)r"etty  hard  to  tell.  The  shipper  may 
not  want  to  give  it  to  us.     lie  may  not  be  fixed  to  ship  by  oar  line. 

The  Chairman.  You  appear  to  participate  in  the  carriage  of  provi- 
sions to  a  considerable  extent. 

Mr.  Whitney.  Well,  there  is  a  great  difference  about  dressed  beef 
as  to  time  and  service.  You  see,  it  is  a  very  valuable  product  and  per- 
ishable, and  it  is  not  ship])ed  like  provisions.  You  have  to  send  it  by 
established  routes;  you  can  not  change  it  around. 

The  Chairman.  The  geneial  fact  is  that  you  do  not  carry  dressed 
meats  to  a  great  extent  over  your  line? 

Mr.  Whitney.  No. 

The  Chairman.  Won't  you  repeat  the  points  of  departure  of  traffic 
from  your  line  and  the  Eastern  connections  which  join  with  you  in  the 
movement  of  provisions'? 

Mr.  Whitney.  Ohio  City  and  the  Erie 

The  Chairman.  Traffic  leaving  your  rails  there  would  go  east  via 
the  Erie? 

Mr.  Whitney.  Yes,  sir;  and  its  connections;  then  Continental  and 
the  Nickel  Plate  road  and  its  connections;  Toledo  and  the  Lake  Shore 
and  its  connections,  and  Toledo  with  the  Michigan  Central  and  its  con- 
nections. I  would  like  to  qualify  that  by  saying  that  we  have  not  sent 
any  provisions  lately  through  Toledo  and  the  Michigan  Central  and  the 
Lake  Shore,  but  there  is  no  special  significance  in  that.  To  Ohio  City 
and  Continental  saves  that  much  of  a  haul. 

The  Chairman.  You  go  east  by  different  carriers. 

Mr.  Whitney,  The  question  of  intermediate  routing  does  not  cut 
any  figure. 

The  Chairman.  If  the  traffic  leaves  your  rails  at  Ohio  City,  it  would 
go  frotii  that  point  by  the  Erie? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  if  it  left  at  Continental 

Mr.  Whitney.  That  would  go  by  the  Nickel  Plate  road. 

The  Chairman.  And  at  Toledo  by  the  Lake  Shore  or  the  Michigan 
Central? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Are  Ohio  City  and  Continental  in  the  neighborhood 
of  Toledo? 

Mr.  Whitney.  Ohio  City  is  90  miles  from  Toledo — 00  miles  this  side 
of  Toledo. 

The  Chairman.  What  determines  that  traffic  shall  go  east  by  way 
of  the  Nickel  Plate  or  the  Lake  Shore? 

Mr.  Whitney.  We  like  to  even  up  our  interchange  with  our  connec- 
tions. 

The  Chairman.  Does  the  question  of  the  actual  rate  enter  into  that 
matter? 

Mr.  Whitney.  No,  sir. 

The  Chairman.  Not  at  all? 

Mr.  Whitney.  No,  sir.  Now,  let  me  qualify  that.  It  might  be  at 
times  that  some  Eastern  line,  for  some  reason,  would  not  care  for  export 
provisions. 

The  Chairman.  That  is  to  say,  some  Eastern  connection  might  be 
unwilling  to  join  with  you  in  carrying  at  a  29-cent  rate? 
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Mr.  Whitney.  No,  sir;  that  would  not  be  the  point,  but  that  they 
would  not  care  for  theui  at  all.  Their  line  might  be  in  a  congested 
condition  and  they  would  not  want  them  at  all.  That  would  be  an 
exce[)tion  to  the  rule. 

The  Chairman.  And  it  would  not  in  any  case  be  because  the  Erie 
or  the  Nickel  Plate  would  make  a  better  rate  than  the  Michigan  Cen- 
tral, for  instance? 

Mr.  Whitney.  No,  sir;  the  rate  is  made  at  the  point  of  shipment, 
and  that  ends  it.  There  is  no  question  of  competition  with  our  Eastern 
connections  on  that  business. 

The  Chairman.  Does  your  agent,  when  he  makes  a  through  rate  at 
Kansas  (3ity,  determine  the  routing? 

Mr.  Whitney.  Yes;  unless  I  told  him  we  would  like  to  even  up  our 
interchange. 

The  Chairman.  Unless  he  has  instructions  from  you,  he  routes  that 
traffic? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  What  considerations  control  him  in  dividing  it  up 
or  in  determining  at  which  i)oint  it  shall  leave  your  rails? 

Mr.  Whitney.  As  this  business  all  goes  through  to  connect  with 
steamers,  these  shippers  all  have  their  ideas  as  to  what  lines  can  make 
the  best  time.  For  instance,  during  the  washouts  last  month  down 
East  the  Lehigh  Valley  could  not  handle  any.  The  shipper  would 
say,  "  Don't  handle  it  via  the  Leliigh,"  and  the  Lehigh  didn't  get  any. 
That  fluctuates.  Some  ])articular  line  for  the  time  could  make  better 
time  than  the  Lehigh  Valley,  and  again  the  Lehigh  Valley  could  make 
better  time  for  the  time  being.  It  is  a  continual  shifting,  the  same  as 
rates. 

Commissioner  Clements.  I  wish  you  would  put  with  your  statement 
that  you  are  to  furnish  a  copy  of  one  of  these  rebates,  showing  in  what 
form  it  is  made  and  the  entries  upon  it,  how  passed  ui)on,  and  how 
allowed,  and  by  what  authority  your  connections  authorize  the  pay- 
nieut  of  it? 

Mr.  Whitney.  I  would  say  there  is  no  prescribed  form.  You  can 
not  govern  the  shipper  as  to  how  he  shall  present  it. 

Commissioner  Clements.  As  a  matter  of  fact,  or  practically,  how 
does  he  present  it — the  claim  for  rebate? 

Mr.  Whitney.  He  would  put  in  a  bill  for  so  many  pounds  of  provi- 
sions shipped  on  a  certain  date,  and  the  rate  would  be  shown,  the  cur- 
rent rate  at  that  time,  and  we  take  that,  and  all  over  that  we  have 
charged  is  refunded. 

Commissioner  Clements.  Now,  he  puts  in  a  claim  for  $100.  He  has 
paid  the  published  rate  and  no  more.  Does  he  designate  his  claim  as 
a  rebate  or  refund? 

Mr.  Whitney.  No;  simply  on  ocean  contract  so  and  so.  It  is 
merely  a  protection  of  the  ocean  contract. 

Commissioner  Clements.  He  just  designates  the  shipment  as  a 
contract? 

Mr.  Whitney.  It  is  a  contract. 

Commissioner  Clements.  Does  he  call  it  a  rebate,  loss,  or  damage, 
or  what?  You  do  not  pay  any  claim  that  comes  into  your  office,  do 
you? 

Mr.  Whitney.  If  a  claim  comes  in  the  auditor's  office  that  is 
improper,  or  that  the  auditor  has  no  pre\  ious  advice  of,  that  claim  is 
turned  down. 

Commissioner  Clements.  What  do  they  call  it! 
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Mr.  WniTNEY.  It  is  notbing  more  tliaii  the  current  rate.  It  is  aD 
ovt'i'cliarge  claim. 

Coimnissioner  Clements,  it  passes  tliiougli  the  office  as  an  over- 
cl large  claim'? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Clements.  I  wish  yon  wonld  send  us  a  fair  8amx)le  of 
one  of  those  claims,  indicating  everytliing  that  is  done  about  it  in  your 
office  or  by  anybody  connected  with  your  road;  both  by  your  road  and 
its  connections. 

Mr.  Whitney.  All  right. 

Commissioner  Prouty.  You  say  about  August  1  you  stoi)i»ed  bill- 
ing at  the  tarilfrate  and  began  billing  at  a  fiat  rate.  Why  did  yon  do 
that! 

Mr.  Whitney.  Our  shippers  said  that  other  lines  were  billing  at  tlat 
rates,  and  upon  investigation  we  found  it  was  so  and  we  imniediately 
gave  instructions  to  do  tlie  same  thing. 

Commissioner  Pkouty.  Did  you  ascertain  why  tliey  were  doing  if? 

Mr.  Whitney.  It  didn't  make  any  difference  wliether  it  was  handled 
flat  or  the  otiuu'  way.     I  think  the  tlat  billing  is  the  preferable  way. 

CoMimissioner  Prouty.  Were  yon  advised  about  that  time  that  you 
were  not  obliged  to  [uiblish  and  adhere  to  the  export  rates? 

Mr.  Whitney.  No,  vsir. 

Commissioner  Fifer.  You  say  the  third  week  in  January  you  con- 
cluded to  cut  the  rate  on  export  business.  Did  you  tix  a  sum  that 
would  secure  the  business? 

Mr.  Whitney.  The  first  two  weeks  we  handled  it  at  the  taritf  rate. 
The  third  week  tliere  was  a  break.  I  do  not  kiu)w  that  we  got  any  the 
third  or  fourth  week,  but  during  February  we  did  not  handle  anytliing. 

Comnnssioner  Fifer.  During  any  time  do  you  have  a  fixed  rate  or 
carry  at  any  rate  that  will  secure  the  business? 

Mr.  Whitney.  During  the  year  the  thing  gradually  settles  down  to 
a  certain  thing.  At  the  middle  of  the  year  it  has  run  into  a  hole.  It 
is  evened  up,  and  that  becomes  the  rate. 

Commissioner  Fifer.  Is  that  by  agreement  with  other  roads  or  does 
it  just  settle  down? 

Mr.  Whitney.  No;  you  might  meet  another  freight  agent,  and  by 
discussion  it  might  be  brought  out  that  they  are  all  about  on  the  same 
level — that  the  other  St.  Louis  lines  are  about  the  same  as  ours,  and  that 
is  all  there  is  in  it. 

Mr.  Day.  Do  you  file  any  tariffs  with  the  Interstate  Commerce  Com- 
mission? 

Mr.  Whitney.  Yes,  sir;  all  of  them. 

Mr.  Day.  When  did  you  file  a  tariff'  on  packing-house  products  from 
the  Mis.sissii)pi  Kiver  to  New  York? 

Mr.  Whitney.  I  suppose  it  has  been  in  elfect  for  a  year. 

Mr.  Day.  Did  you  file  it  or  concur  in  the  tarifl"  of  another  road? 

Mr.  Whitney.  Our  tariff. 

Mr.  Day.  Your  own? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Do  you  know  or  are  you  aware  that  there  is  a  clause  in 
the  tariffs  filed  with  the  Interstate  Commerce  C5ommission  that  the 
export  rate  shall  be  made  up  by  adding  the  domestic  rate  to  the  ocean 
rate  at  the  present  time? 

Mr.  Whitney.  That  applies  on  grain,  does  it  not? 

Commissioner  Prouty.  It  applies  on  packing  house  products  except 
through  Boston. 
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Mr.  Whitney.  I  imvjt  have  passed  that.  I  am  not  clear  on  that  point. 

Commissioner  Prouty.  Don't  your  tariff  state  that  the  export  rate 
shall  be  made  by  adding  the  domestic  rate  to  the  ocean  rate,  but  to 
Boston  li  cents  lower? 

Mr.  Whitney.  I  do  not  know  that  it  does. 

Mr.  Day.  Where  you  carried  traffic  at  the  published  rate,  say  35 
cents,  at  the  time  you  supposed  that  was  the  going  rate,  and  the  ship- 
])er  subsequently  discovers  that  a  rival  shii)per  at  that  time  had  a 
lower  rate,  do  you  then  readjust  your  rate? 

Mr.  Whitney.  Do  you  mean  on  advice  from  the  shipper? 

Mr.  Day.  Or  when  you  ascertain  that  to  be  true.  For  example,  you 
have  taken,  say,  a  large  (luautity  at  35  cents,  and  then  you  subsequently 
discover  that  at  the  time  you  took  that  another  road  was  carrying  at  a 
29-cent  rate,  or  any  rate  less  than  35  cents,  is  it  your  practice  to  refund 
down  to  that  rate? 

Mr.  ^^  HiTNEY.  If  we  wanted  the  business  we  would  meet  the  rate. 

Mr.  Day.  I  mean  as  to  past  traffic.  If  you  had  taken  traffic  at  35 
cents,  and  carried  it  through  at  35  cents,  and  it  was  discovered  that  a 
rival  line  had  carried  at  a  less  rate,  do  you  refund? 

Mr.  Whi'INEY.  We  do  not  make  it  retroactive. 

Mr.  Day.  It  is  always  done  ou  agreement? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  That  is  all. 

Witness  excused. 

D.  T.  McOabe,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  McCabe,  state  your  official  relation  to  the  Pennsyl- 
vania lines. 

Mr.  McCabe.  Freight  traffic  manager  of  the  Pennsylvania  lines 
west  of  Pittsburg. 

Mr.  Day.  The  puriwse  of  this  inquiry  is  to  ascertain  the  rates  and 
conditions  under  which  packing  honse  prodncts  and  dressed  meats 
have  been  carried  during — go  back  to  July  1  of  last  year.  Take  that 
six  months.  Just  tell  the  Commission  what  has  been  the  practice  on 
the  lines  under  your  control. 

Mr.  McCabe.  With  regard  to  the  packing-house  product  rate? 

Mr.  Day.  Take  the  packing  house  rate  from  the  Missouri  River  and 
the  Mississippi  River  through  Chicago  to  the  Atlantic  seaboard. 

Mr.  McCabe.  We  make  no  effort  to  control  packing-house  freight 
from  the  Missouri  River.  We  do  not  solicit  it.  If  it  comes  to  us,  it 
comes  unsolicited  on  our  part.  We  do  solicit  and  try  to  contiol  packing- 
house freight  from  Chicago.  We  have  no  direct  line  of  our  own  to 
the  Mississippi  River;  we  work  through  our  connections. 

Mr.  Day.  Don't  you  have  a  line,  or  control  a  line,  which  extend  to 
St.  Louis? 

Mr.  McCabe.  No,  sir. 

Mr.  Day.  Don't  the  Panhandle  extend  to  St.  Louis? 

Mr.  McCabe.  Only  to  Indianapolis.    The  Vandalia  line  does. 

Mr.  Day.  And  that  is  an  independent  road? 

Mr.  McCabe.  That  is  a  road  in  the  hands  of  receivers. 

Mr.  Day.  You  work  over  that  line? 

Mr.  McCabe.  Yes,  sir;  over  the  Vandalia  line. 

Mr.  Day.  And  that  has  been  classed  as  a  Pennsylvania  linet 

Mr.  McCabe.  It  is  generally  recognized  as  such. 

Mr.  Day.  You  work  in  harmony  ? 

Mr.  McCabe.  Yes,  sir. 
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Mr.  Day.  In  conjunction  with  that  line  or  any  other  line  leading  up 
to  St.  Louis  have  you  participated  in  any  shrinkage  of  rates  on  pack- 
ing-house products,  whether  from  points  west  of  the  Mississippi  River 
or  from  the  IMississippi  River  to  the  Atlantic  seaboard? 

Mr.  McCabe.  I  can  not  answer  that  dehnitely  as  to  the  route  via 
St.  Louis,  because  we  do  not  make  the  rates  from  St.  I.ouis.  They  are 
made  by  the  Vandalia  line;  but  if  they  did  mali:e  a  rate  over  our  line 
we  would  ])artici{)ate  in  it. 

Mr.  Day.  If  they  did  make  a  rate  less  than  the  established  rate,  less 
than  the  rate  established  according  to  law,  and  sliiink  it,  how  would 
you  become  aware  of  the  tact  that  the  rate  was  less  than  taritf  where 
they  took  traflic  that  you  participated  in? 

Mr.  McOabe.  I  suppose  possibly  through  settlements  that  might  be 
made. 

Mr.  Day.  Who  would  the  settlements  be  made  with  on  your  line? 
The  Vandalia  would  call  on  you  for  settlement? 

Mr.  McOabe.  The  Vandalia  would  call  on  us  for  settlement  of  our 
proportion. 

Mr.  Day.  Through  whose  hands  would  claims  of  that  character  i)ass? 

Mr.  Mc^ABE.  They  would  pass  through  the  general  otticers  of  our 
company — the  freight  office. 

Mr.  Day.  'I  liroagh  your  office? 

Mr.  McCabe.  Not  necessarily  through  my  office;  through  the  general 
freight  office. 

Mr.  Day.  And  the  general  freight  office  is  under  your  control? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Who  in  your  general  freight  office  would  have  princijml 
charge  or  control  of  matters  or  claims  of  that  character  coming  from 
the  Vandalia  line? 

Mr.  McCabe.  Mr.  Hill. 

Mr.  Day.  They  would  pass  through  Mr.  Hill? 

Mr.  McCabe.  They  would  pass  through  his  office. 

Mr.  Day.  Now,  on  the  other  branches,  just  state  whose  hands  they 
would  pass  through  ? 

Mr.  IMcCabe.  In  what  respect? 

Mr,  Day.  In  the  settlements  of  these  claims  coming  from  the  Van- 
dalia, where  the  Vandalia  was  the  initial  line  in  taking  packing-house 
products  to  points  oast  in  which  your  line  participated,  I  want  to  know 
how  those  claims  would  be  adjusted  between  your  line  and  the  Vandalia 
line. 

Mr.  McCabe.  They  would  go  from  the  general  freight  agent  to  the 
accounting  department,  and  we  would  make  proper  remittance  to  the 
Vandalia  line  for  the  proportion. 

Mr.  Day.  What  department  of  the  Vandalia  line  would  transmit 
the  claims  or  accounts  to  your  road? 

"Sir.  McCabe.  I  think  tiieir  accounting  department. 

:\Ir.  Day.  You  say  on  the  Southwest  lines  they  would  go  to  Mr.  Hill? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Where  is  Mr.  Hill's  olBce? 

Mr.  McCabe.  Columbus. 

Mr.  Day.  And  on  the  Northern  lines? 

Mr.  McCabe.  Tiiere  would  be  no  business,  no  through  business, 
interchanged  with  the  Vandalia  line  by  the  Northern  lines. 

Mr.  Day.  Now,  wIkmi  a  concession  is  made  by  the  Vandalia,  in 
which  you  are  exi)e(;l(!d  to  participate — your  lines,  I  mean — how  would 
you  be  made  aware  of  the  fact  that  you  were  expected  to  go  into  that? 
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Mr.  McCabb.  I  might  not  be  made  aware  of  it  at  all  except  tliat  1 
would  have  knowlcdj^e  that  rates  were  not  being  maintained,  and  that 
the  Vaudalia  found  it  necessary  to  make  the  same  rates  that  competi- 
tors made. 

Mr.  Day.  Who  of  the  Vandalia  makes  those  rates? 

Mr.  McCabe.  Made  by  the  general  freight  agent. 

Mr.  Day.  What  is  his  name? 

Mr.  McCabe.  Mr.  Taylor. 

Mr.  Day.  Would  Mr,  Taylor  communicate  to  you  that  in  order  to 
secure  traflic  he  found  it  necessary  to  make  a  concession  ? 

Mr.  McCabe.  No;  he  doesn't  inform  me  as  a  general  thing. 

Mr.  Day.  Or  your  subordinates  with  whom  you  are  in  touch? 

Mr.  MoCabe.  As  a  general  rule  Mr.  Taylor  or  the  Vandalia  people 
would  know  that  any  rate  they  made  on  business  from  St.  Louis  would 
be  protected  by  us.  It  would  not  require  specilic  information  to  that 
effect.     That  is  just  a  matter  of  practice — common  custom. 

Mr.  Day.  You  say  to  Chicago  you  do  not  make  rates  from  the  Mis- 
souri liiver,  but  you  do  make  rates  out  of  Chicago.  Take,  for  conven- 
ience of  your  memory,  the  last  six  months  of  11)01 — what  concession,  or 
what  is  the  greatest  concession  that  your  line  established  during  that 
period  that  you  can  now  recall? 

Mr.  McUabe.  Are  you  referring  to  export  or  domestici 

Mr.  Day.  Both.     Take  export  first. 

Mr.  IMcCabe.  Well,  the  recognized  rate  from  Chicago  since  the  21  st 
of  July  on  export  provisions  has  been  25  cents  a  hundred.  TLat  rate, 
1  believe,  was  uniformly  maintained  until  possibly  some  time  after  the 
1st  of  October,  when  the  rate  was  made  -!2  cents,  Chicago  to  N^ew 
York.  The  domestic  rate  is  80  cents.  We  have  not,  to  my  knowledge, 
made  any  settlements  on  domestic  provisions  since  the  21st  of  July. 

Mr.  Day.  The  rate  on  packing  house  products,  Chicago  to  New  York, 
was  30  cents? 

Mr.  McCabe.  The  published  tariff  was  30  cents— the  domestic  rate. 

Mr.  Day.  Don't  you  publish — have  you  not  a  provision  in  your  tariff- 
that  the  export  traffic  shall  be  carried  at  the  domestic  rate  plus  the 
ocean  rate  at  the  present  time? 

Mr.  McCabe.  1  believe  there  is  such  a  i^rovision. 

Mr.  Day.  Did  you  put  in  that  rate?  Did  you  make  the  rate  of  25 
cents  or  direct  to  have  it  put  in? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Whom  did  you  direct? 

Mr.  McCabe.  Our  representatives  here  in  Chicago. 

Mr.  Day.  That  applied  only  to  traffic  from  Chicago? 

Mr.  McCabe.  Only  on  traffic  from  Chicago. 

Mr.  Day.  You  made  no  concessions  on  traffic  coming  from  the  Mis- 
souri Iviver  via  Chicago? 

Mr.  McCabe.  Yes;  I  believe  there  were  recognized  rates  from  Chi- 
cago known  as  proportional  rates  on  export  traffic  coming  from  the 
Missouri  Eiver. 

Mr.  Day.  What  rate  did  you  put  in  on  that? 

Mr.  McCab^e.  I  think  the  rate  was  24  cents  from  Chicago  to  New 
York. 

Mr.  Day.  That  is,  the  division? 

Mr.  McCabe.  The  division  as  applied  on  Missouri  River  business. 

Mr.  Day.  You  mean  to  say  that  was  the  rate  you  put  in? 

Mr.  McOabe.  That  was  the  rate  we  charged. 
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Mr.  Day.  And  your  division,  if  the  publislied  tariff  had  been  col 
lected,  woiihl  have  been  what — -J8.;i  cents? 

Mr.  McCaee.  In  that  neig'hborhood. 

Mr.  Day.   You  shrunk  it  about  4  centsi 

Mr.  McCake.  Yes,  sir. 

Mr.  Day.  And  on  the  trafltic  originating  liere,  you  shrunk  it  first  5 
cents  and  then  7.V? 

Mr.  iMoCaue.  IJltiniately. 

Mr.  Day.  Taking  the  tralhc  which  originated  here— take, for  example, 
the  first  concession  that  was  made,  down  to  -Jo  cents;  how  was  that 
traffic  billed? 

Mr.  McOabe.  Billed  at  25  cents. 

Mr.  Day.  Billed  fiat? 

Mr.  McOabe.  The  through  exi)ort  shipments  covered  by  a  through 
bill  of  lading. 

Mr.  Day.  That  always  accompanied  it? 

Mr.  McOabe.  Yes,  sir;  that  is  the  rule. 

Mr.  Day.  Now,  was  it  done  the  same  way  in  regard  to  the  22  or  22^ 
cent  rate  when  that  rate  was  in? 

Mr.  MoOabe.  I  am  not  sure  about  that. 

Mr.  Day.  How  was  it  billed  when  the  22-cent  rate  was  in? 

Mr.  McOabe.  1  am  not  sure  whether  it  was  billed  flat,  or  on  the 
25-cent  basis. 

Mr.  Day.  You  can  ascertain  that  fact? 

Mr.  McOabe.  I  can  ascertain  that. 

Mr.  Day.  In  such  instances  where  traffic  has  been  carried  on  a  lower 
rate  than  the  established  published  rate,  and  the  billing  was  at  the 
established  rate,  how  was  the  settlement  made  for  the  difference? 

Mr.  McOabe.  Usually  by  refund. 

Mr.  Day.  Just  state  or  tell  theOommission  what  the  form  was,  what 
procedure  you  went  through,  who  the  claim  was  })resente(l  to  by  the 
shipper,  or  by  the  initial  or  terminal  line? 

Mr.  McOabe.  Ifour  arrangement  was  with  the  shipper  or  the  under- 
standing was  with  him,  we  recognized  the  claim  for  the  difference 
between  the  shipment  as  billed  and  the  actual  rate. 

Mr.  Day.  Who  was  it  presented  to? 

Mr.  McOabe.  To  somebody  in  the  West.  To  myself  or  one  of  our 
general  freight  agents. 

Mr.  Day.  What  would  you  do  with  it? 

Mr.  McOabe.  Put  it  in  process  of  settlement. 

Mr.  Day.  What  was  that  process? 

Mr.  McOabe.  Drawing  a  bill  and  approving  it,  and  sending  it  to  our 
accounting  department  to  have  it  paid. 

Mr.  Day.  To  the  accounting  de[)artment  in  Philadelphia  or  here? 

Mr.  McOaj{E.  No;  in  I'ittsburg. 

Mr.  Day.  When  you  put  in  the  22-cent  rate  for  whom  did  you  make 
that? 

Mr.  M(jOabe.  For  everybody  who  shipped  by  it! 

Mr.  Day.  Who  availed  of  it? 

Mr.  McOabe.  Everybody  who  used  our  line. 

Mr.  Day.  Who  chiefly? 

]Mr.  McOabk.  1  do  not  know  that  I  can  recall. 

Mr.  Day.  Who  did  you  in  the  first  instance  nuike  it  tot 

Mr.  McOabe.  We  quoted  the  rate  to  everybody. 

Mr.  Day.   How  long  <li(l  that  22-cent  rate  remain  in! 

Mr.  McOabe.  Until  the  1st  of  January. 

741a— U5 Hi 
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Mr.  Day.  Have  any  of  those  claims  been  presented  to  you  for  refund 
on  the  L'2cent  rate? 

Mr.  MgCabe.  No,  sir. 

Mr.  Day.  When  will  they  come  in  under  your  agreement  or  under- 
standing'? 

jMr.  MgCabe.  I  don't  know;  at  the  convenience  of  the  party. 

Mr.  Day.  In  any  of  these  refunds  that  have  been  made,  have  any  of 
them  been  made  on  account  of  Swift  &  Co.? 

Mr.  McCabe.  1  don't  know.     We  made  them  to  everybody  who  used 
our  line. 

Mr.  Day.  Who  did  you  deal  with  in  settlements  representing  Switt 
&CoJ 

Mr.  McCabe.  I  do  not  know.    I  would  not  make  the  settlement. 

Mr.  Day.  Who  would? 

Mr.  McCabe.  I  presume  it  would  be  remitted.    The  remittance  would 
be  made  to  Swift  &  Co. 

Mr.  Day.  Who  did  you  make  the  negotiations  with,  or  make  this 
contract  with,  for  the  reduced  rate;  who  did  you  state  it  to? 

Mr.  McCabe.  I  didn't  state  it  to  anybody.     I  simply  instructed  our 
people  to  state  it.     Who  they  stated  it  to  1  do  not  know. 

Mr.  Day.  Did  you  have  any  conference  with  Mr.  Fay  in  regard  to  it? 

Mr.  McCabe.  Not  for  a  great  many  mouths. 

Mr.  Day.  Or  Mr.  Ellis? 

Mr.  McCabe.  No,  sir. 

Mr.  Day.  Or  Mr.  Frisbie? 

Mr.  McCabe.  We  are  doing  business  with  him  all  the  time.    It  is 
not  improbable  that  it  may  have  been  mentioned. 

Mr.  Day.  Did  you  carry  any  for  Hammond  &  Co.  ? 

Mr.  McCabe.  I  don't  think  we  have.    We  may  have  carried  an  occa 
sional  car,  but  I  do  not  know. 

Mr.  Day,  How  about  Cudahyt 

Mr.  McCabe.  That  I  don't  know. 

Mr.  Day.  Or  Morris — do  you  know  his  traffic  manager? 

Mr.  McCabe.  Very  well. 

Mr.  Day.  Did  you  state  it  to  Mr.  Taylor? 

Mr.  McCabe.  No,  sir;  I  didn't. 

Mr.  Day.  Has  Mr.  Taylor  presented  any  claim  to  you  for  refnnd? 

Mr.  McCabe.  Not  to  me.     I  do  not  know  whether  there  has  been  any 
claim  for  refund  presented  by  them  during  the  past  year  or  not. 

Mr.  Day.  Or  Mr.  Frisbie? 

Mr.  McCabe.  Whatever  arrangements  we  have  had  with  them  have 
been  provided  for. 

Mr.  Day.  I  am  trying  to  ascertain  who  the  settlements  were  made 
with. 

Mr.  McCabe.  I  don't  know,  Mr.  Day.     They  were  made  with  some 
body  representing  the  house. 

Mr.  Day.  Have  you  participated  in — have  you  carried  any  traffic  at 
a  weight  which  was  less  than  the  actual  weight  of  the  traffic;? 

Mr.  McCabe.  Not  to  my  knox^ledge. 

Mr.  Day.  Has  your  system  participated  in  any  underbilling  in  regard 
to  weights  on  packinghouse  products  or  dressed  meats? 

Mr.  McCabe.  Not  knowingly. 

Mr.  Day.  You  participate  in  carrying  dressed  meats! 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  What  concession  was  made  in  regard  to  dressed  meats 
during  that  period? 
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Mr.  McOaee,  Three  and  one  fourth  cents. 

Mr.  Day.  Was  that  from  Chica^^)? 

Mr.  McCai5E.  From  Chicaji^o. 

Mr.  J^AY.  How  about  west  of  ( /liicago'? 

Mr.  McCabe.  We  would  apply  the  rate  from  Chicago  on  business 
done  from  the  West. 

Mr.  Day.  The  same  rate? 

Mr.  McCatie.  Yes,  sir. 

Mr.  Day.  When  the.J',  cents  shrinkage  was  made  out  of  the  ban! 
east  of  Chicago,  what  shrinkage  was  made  out  of  the  rate  west  of 
Chicago? 

Mr.  McCabe.  I  have  no  idea.  We  did  not  deal  with  that  feature  of 
it  at  all. 

Mr.  Day.  You  didn't  know  what  the  total  concession  was  from  the 
point  of  origin  of  the  tratlic? 

Mr.  McCare.  No,  sir. 

Mr.  Day.  Did  the  shriidiage  apply  on  domestic? 

Mr.  McOabe.  As  well  as  on  export;  that  is,  the  domestic  to  the 
seaboard. 

Mr.  Day.  We  are  talking  about  the  seaboard — New  York,  Phila- 
delphia, Boston,  and  points  taking  the  rates  to  those  places.  Do  you 
quote  rates  through  from  Chicago  on  packing  house  products  to  foreign 
points? 

Mr.  McCabe.  Our  representative. 

j\lr.  Day.  Who  is  your  rciircsentative? 

Mr.  McCabe.  Mr.  Uoriier  for  the  Fort  Wayne  and  Mr. for  the 

Panhandle, 

jMr.  Day.  Do  you  have  a  steamship  agent  here? 

Mr.  McCat?e.  No,  sir. 

Mr.  Day.  What  line  of  steamers  do  you  employ? 

Mr.  McCabe.  All  lines. 

Mr.  Day.  Don't  you  liave  a  line,  a  preferred  line,  aline  to  which  you 
give  the  first  preference? 

Mr.  McCabe,  That  is  controlled  by  the  solicitation  of  the  agent  of 
the  steamship  line.  The  steamships  are  all  represented  in  Chicago 
and  they  solicit  the  business. 

Mr.  Day.  Is  there  not  a  line  of  steamships  that  you  prefer  and  which 
you  send  by  when  you  can? 

Mr.  McCabe.  We  work  freely  with  them  all. 

Mr.  Day,  I  am  asking  you  if  there  is  not  one  which  you  prefer? 

Mr.  McCabe.  I  think  we  probably  do  more  business  with  the  Inter- 
national Navigation  Company. 

Mr.  Day.  The  American  Line? 

Mr.  McCabe.  Yes,  sir;  the  American  Line. 

Mr.  Day.  Who  issues  the  through  bills  for  that  line  heret 

Mr.  McCabe.  I  think  the  through  bills  are  issued  by  Mr.  Lawrence. 

(See  page  1~)1.) 

Mr.  Day.  What  is  his  relation  to  your  road? 

Mr.  McCabe.  lie  has  no  oilicial  relation  to  us.  He  is  the  general 
western  agent  of  tlie  steamship  line. 

Mr.  Day,  Was  he  not  at  one  time  the  agent  of  the  Pennsylvania 
lines? 

Mr,  McCabe.  No,  sir. 

Mr,  Day.  Or  auditor? 

Mr,  McCabe.  He  was  one  of  the  auditors  of  the  Union  Line  many 
years  ago. 
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Mr.  Day.  The  fast  freight  line? 

Mr.  McOabe.  Yes,  sir;  that  was  when  it  was  the  fast  freight  line. 

Mr.  Day.  How  are  the  export  rates  made  up  where  a  through  rate  is 
made? 

Mr.  McCabe.  By  combination  of  the  inland  and  the  ocean  rate. 

Mr.  Day.  Have  you  any  information,  either  by  conversation  with 
other  officials  on  your  road,  your  auditor,  or  traffic  managers  of  the 
eastern  lines  of  your  system,  or  from  conversations  with  your  local 
men  here,  or  the  steamshij)  men,  that  leads  you  to  believe  that  a  low 
ocean  rate  is  quoted  by  your  route  and  adjustment  of  the  rate  subse- 
quently made  between  your  auditor  and  the  steamship  company  by 
which  a  part  of  your  rate  is  shrunk  out  and  added  to  the  ocean  rate? 

Mr.  McCabe.  I  think  that  might  be  possible. 

Mr.  Day.  Have  you  information  to  that  effect,  that  such  has  occurred, 
such  instances  have  occurred  ? 

Mr.  McCabe.  I  think  it  is  possible  that  has  occurred? 

Mr.  Day.  Has  that  not  occurred  quite  recently,  say,  in  the  year  1901? 

Mr.  McCabe.  I  am  unable  to  say. 

Mr.  Day.  Who,  connected  with  the  system  of  which  you  are  an 
official,  would  be  able  to  say  as  to  tliat? 

Mr.  McCabe.  If  any  such  adjustments  were  made,  1  think  they 
would  be  made  in  the  East  and  not  here. 

Mr.  Day.  Through  the  auditing  department? 

Mr.  McCabe.  I  presume  so. 

Mr.  Day.  Are  the  imblished  tariffs  maintained  now  on  packing- 
house products  ? 

Mr.  McCabe.  I  believe  so. 

Mr.  Day.  Are  you  carrying  export  traffic  now  on  the  domestic  rate? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  That  is  to  say,  out  of  Chicago  on  packing  house  products, 
whether  for  export  or  domestic,  you  get  30  cents  a  hundred? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  And  you  retain  that? 

Mr.  McCabe.  And  retain  that. 

Mr.  Day.  If  that  can  be  done  at  one  period  of  the  year,  why  can't  it 
be  continued  at  other  periods? 

Mr.  McCabe.  Some  think  it  can. 

Mr.  Day.  Why  don't  you  do  it,  then? 

Mr.  McCabe.  Because  we  do  not  control  it.  We  are  only  one  of  the 
factors  in  it. 

Mr.  Day.  What  are  the  factors? 

Mr.  McCabe.  The  general  railroad  interests  of  all  the  roads  combined. 

Mr.  Day.  You  think  there  must  be  a  combination  in  order  to  bring 
that  about? 

Mr.  McCabe.  Not  necessarily;  no,  sir.  In  order  to  maintain  a  30- 
cent  rate  the  railroads  would  have  to  be  agreed  on  that  point;  other- 
wise the  rates — taking  our  experience  in  the  past — can  not  be  main- 
tained, but  there  is  no  good  commercial  reason  why  they  should  not  be 
maintained. 

Mr.  Day.  When  this  22  cent  rate  was  put  in,  what  was  the  real  cause 
for  your  putting  that  rate  in? 

Mr.  McCabe.  Our  belief  that  others  had  made  the  rate. 

Mr.  Day.  What  evidence  did  you  have  about  that? 

Mr.  McCabe.  Only  the  evidence  that  comes  to  us  usually  in  matters 
of  that  kind — common  report,  reports  from  our  people  that  they  could 
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not  secure  business  at  tl»e  25  cent  basis  and  their  belief  that  at  least  a 
22-ceut  rate  \v;is  \mu<r  made.     You  cun  never  j;et  any  data,  of  course. 

Mr.  Day.  l)iirin<;'  any  period  when  there  is  a  sliriukaj^e  either  in  the 
division  of  (he  rate  on  paeUinj;-  house  lu'oducts  that  come  from  the  Mis- 
sissii)])i  lliver  or  ])oints  West  by  way  of  (Jhicajj^o — you  take  it  here,  do 
you  make  iiny  distinction  in  regard  to  what  carrier  you  may  receive  it 
from  as  to  what  your  division  sliall  be  in  the  wiiole  rate! 

Ml-.  McCaee.  No. 

Mr.  Day.  You  treat  all  lines  west  of  Chicago  the  same  in  that  respect? 

Mr.  Mc('A1'.k.  Yes,  sir. 

Mr.  Day.  You  carry  at  your  proportion  east  of  Chicago  the  same  for 
one  line  as  for  all  other  lines? 

Mr.  McCaee.  Y'es,  sir. 

Mr.  Day.  Do  you  favor  any  packing  house 

Mr.  MoCabe.  No,  sir. 

Mr.  Day.  I  was  going  to  specify  in  what  respect.  You  do  some 
shifting  of  cars  and  switching,  for  which  charges  are  imposed  ranging 
up  to  .'^2,  here  in  Chicago  ? 

Mr.  McCabe.  It  is  not  done  by  us.  It  is  done  by  the  stock  yards 
companies. 

Mr.  Day.  Do  you  absorb  that  or  any  part  of  that  for  any  packing- 
house company  in  Chicago? 

Mr.  McCabe,  I  am  not  sure  whether  that  cliarge  is  absorbed  by  the 
rate  or  not.  At  one  time  it  was  a  charge  on  the  product.  My  impres- 
sion is  that  that  charge  is  now  al)sorbed  by  all  the  roads. 

Mr.  Day.  By  all  the  roads  alike? 

Mr.  :\IcCabe.  By  all  of  them. 

Mr.  Day.  Do  you  absorb  that  in  taking  packing  house  products 
from  the  packing  house  that  come  from  tiie  stock-yards  roadU 

Mr.  McCabe.  That  is  absorbed. 

Mr.  Day.  Do  you  think  that  is  done  by  all  of  them? 

Mr.  McCabe.  It  is  done  by  all  of  them  uniforndy. 

Mr.  Day.  That  is  all  I  wish  to  ask  Mr.  McCabe  now. 

Commissioner  Prouty.  You  say  that  about  the  21st  of  July  you 
began  to  bill  this  export  stud  flat,  and  previous  to  that  time  you  billed 
it  at  the  30-cent  rate? 

Mr.  McCabe.  Yes,  sir. 

Oomnussioner  I'roitty.  Had  you  applied  the  refund  both  to  domestic 
and  export  previous  to  that  time? 

Mr.  McCabe.  \Ye  did  to  the  export.    1  am  not  sure  about  the  domestic. 

Commissioner  Prouty.  Why  did  you  at  this  time  change  tiie  i)Ian  of 
maintaining  the  rate  on  domestic  and  applying  the  Hat  rate  on  the 
exjmrt? 

Mr.  McCabe.  Simply  because  we  felt  that  the  rate  on  domestic  could 
be  maintained,  and  it  was  a  matter  of  convenience  as  to  billing  on 
exi)ort. 

Commissioner  Prouty.  Was  that  done  by  any  concerted  action  of 
the  different  lines? 

Mr.  McCabe.  No.  It  was  understood  that  other  lines  would  do  the 
same  thing.  We  talked  it  over  with  them,  but  the  action  was  indi- 
vidual. 

Commissioner  Prouty.  At  that  time  you  i)ut  in  a  25-cent  rate  on 
ex})ort  business? 

Mr.  McCabe.   Yes,  sir. 

(Commissioner  I'RouTY.  How  did  you  arrive  at  that  rate?  Was 
there  any  agreement  between  you  and  other  lineal 
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Mr.  McOabe.  We  found  that  was  about  the  rate  by  other  lines  and 
as  high  as  we  couUl  maintain. 

Commissioner  rROUTY.  Did  you  believe  the  same  rate  was  put  in  by 
other  lines? 

Mr.  MoCabe.  I  presume  so. 

Commissioner  Prouty.  When  you  reduced  your  rate  to  22  cents  did 
you  follow  other  lines  or  did  the  other  lines  follow  you? 

Mr.  MoCabe.  We  followed  other  lines. 

Commissioner  Prouty.  You  say  that  from  the  21st  of  July  to  Octo- 
ber you  maintained  a  25  cent  rate? 

Mr.  MoCabe.  Yes,  sir. 

Commissioner  Prouty.  And  from  October  you  maintained  a  22-cent 
rate.  If  you  maintained  a  uniform  rate  of  25  and  22  cents,  why  could 
you  not  maintain  a  30-cent  rate  on  export? 

Mr.  MoCabe.  I  think  we  could  have  if  we  could  have  had  the  cooper- 
ation of  the  other  roads. 

Commissioner  Prouty.  You  can  maintain  an  export  rate  just  as  well 
as  domestic  when  rates  get  low  enough? 

Mr.  MoCaeb.  Yes,  sir. 

Commissioner  Prouty.  Who  gets  the  benefit  of  this  cut  in  the  rate? 

Mr.  MoCabe.  That  I  am  unable  to  judge. 

Commissioner  Prouty.  You  have  no  opinion  about  tliat? 

Mr.  MoCabe.  No. 

Commissioner  Prouty.  You  think  it  reduces  the  price  of  provisions 
in  Europe? 

Mr.  MoCabe.  I  think  it  does. 

Commissioner  Prouty.  That  is  to  say,  you  think  the  foreigner  gets 
his  provisions  a  trifle  cheaper  on  account  of  the  reduction? 

Mr.  MoCabe.  The  consumer  pays  less  for  his  goods. 

Commissioner  Prouty.  Did  you  in  any  way  publish  that  25-cent 
rate? 

Mr.  MoCabe.  No,  sir. 

Commissioner  Prouty.  You  say  it  was  generally  understood;  that 
it  was  open  to  everybody  on  export  business? 

Mr.  MoCabe.  Yes,  sir. 

Commissioner  Clements.  Could  you  furnish  a  statement  that  would 
show  all  these  shipments  from  Chicago  during  the  last  calendar  year, 
1901;  showing  the  published  rate  at  the  time  and  the  rate  actually 
charged,  and  the  refund  in  each  case? 

Mr.  McCabe.  I  doubt  very  much  whether  I  could  do  so. 

Commissioner  Clements.  What  is  the  difficulty  about  it? 

Mr.  MoCabe.  I  think  our  records  have  not  been  kept  in  such  shape 
as  to  enable  us  to  do  that. 

Commissioner  Clements.  Where  would  they  fail  to  show  the  trans- 
action— at  what  particular  point? 

Mr.  MoCabe.  After  the  statement  was  made  we  would  not  aim  to 
preserve  the  records. 

Commissioner  Clements.  Would  you  destroy  them? 

Mr.  MoCabe.  Possibly.     I  can  not  answer  that  definitely. 

Commissioner  Clements.  Are  you  in  the  habit  of  destroying  records 
not  a  year  old  ? 

Mr.  MoCabe.  Sometimes. 

Commissioner  Clements.  But  generally? 

Mr.  MoCabe.  If  they  are  not  essential  or  it  is  not  important  that 
they  should  be  kept. 
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Commissioner  Cleaients.  Wliat  would  be  tlie  particular  reason  for 
destroy  in  j;'  these  papers  and  records? 

Mr.  Mo(Jabe.  I'ossibly  because  we  uhouglit  you  niiglit  want  them 
laid  before  you  some  time. 

Commissioner  Clements.  You  destroyed  tlie  evidence  of  the  illegal 
transaction? 

Mr.  McOaee.  Yes,  sir;  that  is  right, 

CoMimissioner  Clements.  Then  you  can  not  furnish  this  because  you 
have  destroyed  them? 

Mr.  MoCabe.  I  can  not  answer  that  definitely.     I  don't  know, 

Conimissioner  Clements.  What  are  we  to  understand  are  the  facts  t 
You  indicate  that  you  have? 

Mr.  McCabe.  I  beg  your  pardon.  I  didn't  say  we  had  destroyed 
them,  but  that  I  was  not  sure  they  had  been  kept. 

Commissioner  Clements.  If  they  have  not  been  destroyed  you  can 
furnish  a  statement  showing  the  name  of  the  sliij)per  in  each  case,  the 
amount  of  freight  paid,  and  the  rebate  paid  back. 

Mr.  McCabe.  That  would  have  to  be  furnished  from  our  accounting 
department. 

Commissioner  Oleinients.  I  mean  your  company.  Your  accounting 
department  could  make  it  up? 

Mr.  McCabe.  I  could  not  say.  That  would  be  for  them  to  furnish. 
Whether  they  could  furnish  that  statement  or  not  I  do  not  know. 

Commissioner  Clements.  Who  is  at  the  head  of  your  accounting 
department? 

Mr.  McCabe.  Mr.  J.  W.  Henner,  our  comptroller. 

Commissioner  Clements.  Where  is  his  oflice? 

]\rr.  McCabe.  Pittsburg. 

Commissioner  Clements.  At  the  time  you  were  making  these  rebates 
or  paying  these  rebates  and  departing  from  the  ;^)0-cent  rate,  what  was 
the  published  rate  from  Cincinnati  on  these  packing-house  products  to 
the  seaboard  ? 

Mr.  McCabe.  About  87  per  cent  of  the  rate  from  Chicago — about  26 
cents. 

Commissioner  Clements.  Did  you  make  concessions  or  any  rebates 
of  the  same  kind  on  Cincinnati  shipments  east  at  the  same  time  you 
were  making  them  from  here?    Was  there  any  cut  in  that  rate? 

Mr.  McCabe.  I  can  not  answer  that  delinitely.  I  am  not  clear  on 
that  point. 

Commissioner  Clements.  At  what  minor  points  east  of  Chicago  do 
you  get  packing-house  products? 

Mr.  McCabe.  Get  them  at  Indianapolis  and  Lonisville. 

Commissioner  Clements.  Was  there  any  cut  in  rates  from  those 
places  during  the  last  year? 

Mr.  McCabe.  I  think  so. 

Commissioner  Clements.  You  think  sot 

Mr.  McCabe.  There  were. 

Commissioner  Fifer.  On  both  foreign  and  domestic! 

Mr.  McCabe.  On  exi)ort. 

Commissioner  Fifek.  Not  on  domestic t 

Mr.  McCabe.  I  think  not. 

Commissioner  Clemen'I'S.  Who  takes  the  responsibility  for  doing 
these  things,  for  making  these  serious  dejiartures  and  cmts,  in  regard 
to  the  Pennsylvania  llailroad?  Is  it  you?  Do  you  do  it  without  any 
authority  from  the  olhcera  of  that  road  above  you,  or  do  you  have  their 
approval  of  it  f 
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Mr.  McCabb.  I  am  in  charge  of  the  freight  traffic,  and  I  do  the  best 
I  can  under  the  circumstances. 

Commissioner  Clements.  i)o  you  act  independently  of  them,  or  do 
you  have  to  have  their  approval  ? 

Mr.  McCabe.  I  assume  to  do  what  I  think  is  proper,  being  governed 
by  the  competitive  conditions. 

Commissioner  Clements.  Do  you  have  reason  to  know  tliat  the 
officers  above  you  in  the  management  of  that  company's  affairs  knew 
of  it? 

Mr.  McCabe.  Not  in  detail. 

Commissioner  Clements.  I  do  not  mean  the  details.  I  could  liave 
answered  that  myself.  But  as  to  the  general  fact  that  the  Pennsylvania 
Railroad  was  cutting  the  rate  in  this  serious  way,  was  it  known  to  the 
president  of  that  company  and  other  officers? 

Mr.  McCabe.  I  do  not  know. 

Commissioner  Clements.  Have  you  ever  had  any  conference  with 
the  officers  above  you  in  the  management  of  that  company's  affairs  in 
which  you  disclosed  this  condition  of  things? 

Mr.  McCabe.  I  have  said  to  them  from  time  to  time  that  rate  con- 
ditions were  so  and  so;  that  rates  were  not  being  maintained,  and  that 
our  comi)etitors  were  cutting  the  rates. 

Commissioner  Clements.  And  that  you  must  cut  the  rates?  Did 
they  sanction  it,  or  approve  it,  or  tell  you  to  stop  it? 

Mr.  McCabe.  I  think  they  left  it  to  my  discretion. 

Commissioner  Clements.  Will  you  look  into  the  matter  to  see  if 
you  can  furnish  a  statement  of  tlie  shipments  made  from  Chicago  for 
the  last  calendar  year? 

Mr.  McCabe.  Yes,  sir. 

Commissioner  Clements.  Indicating  the  name  of  the  shipper,  the 
amount  of  freight  paid,  and  the  amount  refunded,  and  send  us  a  sam- 
ple of  one  of  the  claims  upon  which  the  refund  was  made? 

Mr.  McCabe.  I  will  look  into  that. 

Mr.  Day.  This  traffic  that  you  carried  from  Chicago  on  the  25- cent 
rate,  what  route  took  it  out  of  Chicago? 

Mr.  McCabe.  The  Pennsylvania. 

Mr.  Day.  But  which  one  of  the  Pennsylvania  linest 

Mr.  McCabe.  Both. 

Mr.  Day.  And  how  about  the  22-cent  rate? 

Mr.  McCabe.  Both  lines  carried  it. 

Mr.  Day.  Take  the  25-cent  rate;  there  was  a  shrinkage  there  of  5 
cents  a  hundred  ? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  From  the. published  rate? 

Mr.  McCabe.  From  the  published  tariff. 

Mr.  Day.  Who  i^articipated  in  that  shrinkage?  Take  the  traffic 
destined  to  New  York. 

Mr.  McCabe.  Our  own  line  through  to  New  York. 

Mr.  Day.  All  the  way  through? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Do  you  mean  the  lines  east  of  Pittsburg,  or  did  this 
shrinkage  apply  only  to  the  lines  west  of  Pittsburg? 

Mr.  McCabe.  To  the  account  of  the  lines  (Jliicago  to  New  York. 

Mr.  Day.  The  lines  east  of  Pittsburg,  which  we  call  the  Pennsyl- 
vania Railroad,  bore  a  share  in  that? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Did  it  bear  the  same  share  that  it  would  have  borne — did 
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it  get  the  same  percentage  out  of  the  22  or  25  cent  rates  that  it  would 
have  received  out  of  the  30  cent  rate? 

Mr.  McOaee.  Precisely  the  same. 

Mr.  Day.  What  is  the  i)ercentage  of  tiie  Chicago-New  York  rate  that 
the  Fort  Wayne  takes? 

Mr.  McOabe.  It  is  a])|)ro.\inuitely  50  jier  cent.  That  is  not  exactly 
correct,  but  approxiinatoly. 

Mr.  Day.  Is  it  less  or  liiore? 

Mr.  MoCaee.  I  think  west  of  Pittsburg  is  about  51  percent — 51  and 
and  a  fraction. 

Mr.  Day.  What  is  it  by  the  I'anhandle? 

Mr.  McCaee.   1  tiiiiik  it  is  a  little  greater;  ])robably  52  per  cent. 

Mr.  Day.  The  Panhandle  takes  52  per  cent  out  of  the  (Uiicrtgo-New 
York  rate? 

Mr.  McCabe.  It  is  adjusted  on  mileage. 

Mr.  Day.  Tlicn  if  the  Panliandlc  took  52  per  cent  the  Pennsylvania 
Railroad  would  take  48? 

Mr.  McCabe.  Forty-eight  per  cent. 

The  Chairman.  I  infer  from  your  testimony  that  you  desire  to  be 
understood  as  saying  that  there  w^as  no  actual  discrimination  between 
different  shippers  by  the  Pennsylvania  Railroad? 

Mr.  McCabe.  That  is  correct. 

The  Chairman.  When  the  rate  was  25  cents  it  was  25  to  everybody? 

Mr.  McCabe.  Yes,  sir. 

The  Chairman.  And  when  it  was  reduced  to  22  cents  all  shippers 
in  that  traflic  knew  it? 

Mr.  McCabe.  Yes,  sir. 

The  Chairman.  Did  the  25-cent  rate  apply  to  domestic  as  well  as  to 
export  traffic? 

Mr.  McCabe.  No,  sir. 

The  Chairman.  At  no  time? 

Mr.  McCabe.  Well,  there  have  been  times  in  the  past  when  possibly 
a  25  cent  rate  applied  to  domestic  tratltic,  but  not  since  the  21st  of  July. 

The  Chairman.  What  would  the  rate  be  from  Indianapolis  when  it 
was  .'50  cents  from  Chicago? 

Mr.  McCabe.  Twenty  eight  cents — 03  per  cent  of  the  Chicago  rate. 

The  Chairman.  I )id  I  und<Msl,and  you  to  say  that  the  rate  from 
Indianapolis  was  shrunk  to  some  extent? 

Mr.  McCabe.  To  some  extent. 

The  Chairman.  Do  you  know  whether  the  concession  on  Indian- 
apolis was  proportionate  to  the  concession  on  Chicago  traflic? 

Mr.  McCabe.  I  can  not  say  positively. 

The  Chairman.  Is  it  not  the  general  fact,  Mr.  McCabe,  that  while 
there  was  no  discrimination  between  ditlercnt  8hii)i>ers  from  Ciiicago 
that  they  all  got  an  advantage  over  In<lianai)olis  and  (Mncijinati 
shippers  of  the  same  traflic,  owing  to  the  reason  that  the  concession 
from  Chicago  was  greater  in  ])roi)ortion  than  irom  these  other  places? 

Mr.  McCabe.  No;  I  don't  know  that  to  be  the  fact. 

The  Chaihman.  Do  you  think  the  fa(;t  is  otherwise? 

Mr.  McC^ABE.  I  think  they  were  practically  on  a  i)arity  with  Chicago. 

The  Chaikman.  Ho  that  if  the  taiifl"  adjustment  is  fair  as  between 
Chicago  and  Indiana])oli8  and  Cincinnati  on  this  class  of  traflic,  the 
ictual  rates  were  ai»pro.\imately  on  the  same  relative  basis? 

Mr.  McCabe.   I  should  think  so.     That  is  my  impression. 

The  Cifairman.  Do  you  know  whether  that  is  true  or  not? 

Mr.  McCabe.  I   know  there  were  concessions  made,  but  whether 
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the  concessions  correspond  in  each  case  at  each  time  with  the  conces- 
sion from  Chicago  I  am  not  prepared  to  say  definitely. 

The  Chairman.  This  25  cent  rate  was  actually  maintained  by  your 
line  for  quite  a  long  period? 

Mr.  McCabe.  Yes,  sir. 

The  CHyViRMAN.  Was  there  any  reason  why  it  should  not  have  been 
published? 

Mr.  McCabe.  No;  I  think  there  was  no  good  reason  why  it  should 
not  have  been  published. 

The  Chairman.     And  the  same  is  true  of  the  22-cent  rale? 

Mr.  McCabe.  Excei)t  it  was  a  ]>retty  low  rate  and  we  did  not  want 
to  give  that  official  recognition  in  a  tariff.     It  was  entirely  too  low. 

Commissioner  Prouty.  Suppose,  Mr.  McCabe,  that  when  you  made 
a  rate  like  that  you  were  compelled  by  law  to  publish  as  low  a  rate  as 
you  made,  what  efi'ect  would  it  have  on  the  maintenance  of  rates? 

Mr.  McCabe.  I  think  it  would  probably  have  the  effect  of  better 
maintenance  of  rates. 

Commissioner  Fifer.  When  you  concluded  to  cut  the  rate,  what 
method  did  you  adopt  to  let  your  customers  know  about  it,  so  that  they 
could  all  take  advantage  of  it? 

Mr.  McCabe.  We  have  solicitors  here,  and  I  think  they  kept  pretty 
busy  getting  around  telling  parties  what  the  rates  were. 

Commissioner  Clements.  Can  you  state  with  certainty  that  there 
was  no  discriminarion  between  shi])i)ers  and  that  they  all  got  the  same 
rate? 

Mr.  McCabe.  I  do  not  believe  there  has  been  any  discrimination. 

The  Chairman.  That  seems  to  be  all,  Mr.  McCabe. 

Witness  excused. 

Edward  F.  Cost,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Give  your  name  to  the  stenographer  and  state  you)-  i)Osition. 

Mr.  Cost.  Edward  F.  Cost;  freight  traffic  manager  of  the  Three  C's 
and  St.  Louis  Railway,  Cincinnati. 

Mr.  Day.  You  know  the  subject  of  this  inquiry? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  It  will  save  time  and  we  will  progress  better  if  you  will  go 
ahead  and  tell  the  Commission  what  has  transpired  on  your  line  during 
the  last  six  months  of  1901,  if  that  is  representative  of  the  year. 

Mr.  Cost.  It  is  really  nothing  more  than  has  already  been  stated,  so 
far  as  our  action  is  concerned.  We  ha\'e  naturally  followed  the  trend 
of  our  competitors.  We  are  not  so  largely  interested,  perha])s,  as  some 
of  the  others  in  the  transportation  of  dressed  meat  and  packing-house 
products  from  Chicago  and  the  Missouri  liiver.  In  fact  we  have  been 
practically  out  of  the  business  for  two  years,  and  never  carried  any 
dressed  meats  to  local  points  except  to  Cincinnati,  Louisville,  and 
Spiingfield,  but  in  the  Eastern  business  vre  have  never  been  a  factor  in 
that  business.  The  Missouri  River  business,  1  say,  we  have  not  carried 
for  two  years,  or  we  have  not  entered  into  competition  for  the  business. 
We  may  have  received  some  business  for  interior  points  but  practically 
none  for  the  seaboard.  If  we  had  any  it  was  very  little;  the  shipments 
have  been  very  few.  At  St.  Louis  we  have,  I  sup[)ose,  carried  our  pro- 
])ortion  of  the  business  from  all  of  the  industries  there,  and  we  have 
not,  1  do  not  supi)ose,  assessed  any  more  than  other  roads  in  doing  so; 
in  fact  if  we  did  we  could  not  get  the  business.  At  the  other  points 
at  which  we  are  interested,  Indianapolis  and  Louisville,  we  have  prac- 
tically placed  those  people  on  a  parity  with  what  we  understood  was 
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being  done  elsewliere.  1  speak  now  of  exi)ort  provisions.  On  the 
domestic  I  want  to  s;iy  wc  liave  uiaintained  the  rates;  particularly 
from  the  latter  point,  ln(li;iii;ipoIis,  we  arc  more  largely  interested  in 
packing-house  products  than  anywhere  else  on  direct  l^^astern  ship 
ments  than  export.     1  do  not  know  that  1  (!an  add  any  more. 

Mr.  Day.  What  is  the  giciitest  shrinkage  you  have  made  out  of  St. 
Louis  on  packing-house  products? 

Mr.  Cost.  I  tiiink  it  was  on  the  LM)  cent  basis. 

Mr.  Day.  And  liow  do  you  tal<cti;iriic  destined  for  New  York  and 
Boston  that  you  bring  from  the  Mississippi  b'iver?  Where  do  you 
turn  it  over  to  conncitting  lines? 

Mr.  (3osT.  Our  piincipal  connections  are  the  Lake  Shore  and  the 
Nickel  Plate — the  Vanderbilt  lines. 

Mr.  Day.  Whose  tral'lic  do  you  take  i)rincipally? 

Mr,  Cost.  We  handle  from  all  of  them— Swift  &  Morris,  the  St, 
Louis  Dressed  Beef — we  get  some  from  all. 

Mr,  Day,  And  whose  at  Indianapolis'? 

Mr.  Cost,  Kingan  &  Co. 

Mr.  Day.  What  shrinkage  is  made  out  of  Indianapolis'? 

Mr,  Cost.  The  proportion — the  rate  from  Indianapolis  is  28  cents, 
and  the  rate  from  here  is  ."lO  cents;  I  tliiiik  that  is  it.  We  give  them 
the  proportion  made  on  1)3  ])er  cent  of  Ciiicago,  5)3  per  cent  of  the 
shrinkage  that  acca'ues  from  Chicago. 

Mr.  Day.  Ninety-three  per  cent  of  the  shrinkage  that  accrues  from 
Chicago? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  How  about  Cincinnati? 

Mr.  Cost.  If  we  had  any  we  would  work  on  the  same  basis.  We 
have  not  had  any  of  that  business  there. 

Mr.  Day.  Have  you  made  any  concessions  by  uuderbilling'? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  Or  by  carrying  at  false  weights? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  When  shrinkage  was  made  out  of  rates  from  any  of  these 
points,  Cincinnati,  Indianapolis,  or  ('hicago,  how  was  that  made  good 
to  the  shipper— by  tlat  billing  or  by  voucher :' 

Mr.  Cost.  In  some  cases  by  billing  and  in  some  cases  by  voucher. 

Mr.  Day.  Tell  the  ('ommission  what  the  form  was! 

Mr.  Cost.  It  generally  passed  through  our  office  for  apin-oval,  and 
sent  by  us  passeil  over  to  the  consoli<lated  lines,  or  fast  freight  line, 
and  sent  to  the  accounting  dci)artment  for  them  to  adjust,  anil  a  divi- 
sion of  that  rate  ma«k^-  with  ail  the  lines  interested. 

Mr.  Day.  And  they  made  the  settlement? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  Made  through  the  accounting  department  of  the  fast 
freight  lines? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  not  through  your  line? 

Mr.  Cost.  No,  sir. 

Mr.  Day,  Of  the  (>  events  (uit  made  out  of  St.  Louis,  what  proportion 
of  that  shrinkage  did  the  Big  Four  stand  where  you  turned  it  over  to 
the  Lake  Shore? 

Ml-.  Cost.  Our  proportion  is  al)out  45  per  cent  of  the  through  rate, 
based  on  mileage. 

Mr.  Day.  Where  do  you  turn  it  over  to  the  Lake  Shore? 

Mr.  Cost.  At  Clevelaud. 
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Mr.  DA.Y.  Yon  take  45  per  cent  where  the  full  tariff" is  collected? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  wliere  the  full  larillis  not  collected  do  you  Hlill  take 
45  per  cent  of  whatever  is  collectetl? 

Mr.  Co.sT.  Of  whatever  is  agreed  upon  as  the  through  rate. 

Mr.  Day.  When  it  is  29  cents  you  take  45  per  cent  of  that! 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  the  Lake  Shore  would  stand  their  share  of  tlie  cut? 

Mr.  Cost.  Yes;  that  is  the  old  established  custom,  tor  a  line  that  is 
part  of  a  through  line  to  stand  their  share  of  a  reduction  in  rate. 

Mr,  Day.  And  if  the  Lake  Shore  turned  it  over  to  the  New  \  ork 
Central  or  West  Shore,  those  lines  would  stand  their  share? 

Mr.  Cosr.  That  is  usually  the  custom;  yes,  sir. 

Mr.  Day.  I  understand  you  to  say  that  no  concession  was  made,  so 
far  as  you  are  aware,  on  domestic  products  destined  for  domestic 
consumption? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  That  the  cut  was  confined  to  export  traffic. 

Mr.  Cost.  To  export  business. 

Mr.  Day.  How  did  you  assure  yonrselves  that  it  was  not  diverted 
from  export  to  domestic?     What  evidence  had  you? 

Mr,  Cost.  It  is  generally  on  a  through  bill  of  lading;  consigned  to  a 
foreign  destination.  Of  course  we  have  no  positive  knowledge.  1  do 
not  believe  they  could  tam])er  with  those  bills  at  the  seaboard.  It  is 
consigned  on  a  through  bill  of  lading  to  a  foreign  destination.  1  never 
knew  of  an  occurrence  of  that  kind. 

Mr.  Day.  Is  there  no  method  by  which  this  foreign  bill  of  lading  may 
be  surrendered  at  the  seaboard  and  the  trafiic;  diverted  to  domestic? 

Mr.  Cost.  I  do  not  think  so. 

Commissioner  FrPER.  Have  you  never  had  any  suspicion  of  that 
being  done? 

Mr.  Cost.  No;  never. 

Mr.  Day.  When  these  rebates  of  concessions  are  presented,  or  these 
claims  for  them  are  presented,  they  come  through  your  otHce  and  are 
verified  there,  and  you  pass  them  on  to  where? 

Mr.  Cost.  As  I  say,  to  the  accounting  department  of  our  fast  freight 
lines  that  handle  them. 

Mr.  Day.  And  who  do  they  draw  on  for  your  share? 

Mr.  Cost.  That  comes  through  our  treasurer,  of  conrse. 

Mr.  Day.  They  make  a  draft  there — your  auditing  department  does? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  your  treasurer  sends  your  share  to  the  auditing 
department  of  the  fast  freight  line  and  they  make  the  distribution? 

Mr.  Cost.  Yes,  sir. 

Commissioner  Clements.  Can  you  send  us  a  statement  of  the  ship- 
ments of  last  year? 

Mr.  Cost.  I  think  I  can.    I  will  make  an  effort  to  do  so. 

Commissioner  Clements.  Showing  the  name  of  the  shipper,  the 
amount  of  freight,  the  amount  of  refund,  and  to  whom  refunded? 

Mr.  Cost.  Yes,  sir. 

Commissioner  Clements.  And  we  would  like  that  to  include  the 
extent  to  which'  other  lines  participated  in  the  rebates,  how  nuich  they 
participated  in  the  shrinkage. 

The  Chairman.  During  the  period,  Mr.  Cost,  that  you  carried  for 
export  on  the  basis  of  a  25-cent  rate  from  Chicago,  was  there  a  cousid- 
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erable  movement  on  vonr  lino  of  domestic  trafiBc  which  paid  the  full 
rate? 

Mr.  Cost.  No;  I  think  not.  1  do  not  tliink  the  domestic  ever  com- 
])arcs  with  the  export  husinevSvS  in  any  respect.  Of  course  I  refer  to 
trunk  line  territory  as  conipar«'d  with  tlie  movement  of  export  business 
passing  the  same  way.  Our  domestic  business  does  not  amount  to 
anytliing. 

The  Chairman.  Does  a  large  percentage  of  the  total  which  goes 
l^ast  go  abroad? 

Mr.  Cost.  Yes,  sir;  of  what  we  handle. 

The  Chairman.  From  what  sourcevS,  then,  does  the  Eastern  territory 
get  its  dressed  beef? 

Mr.  Cost.  1  could  not  give  you  information  on  that.  We  are  not  a 
large  handler  of  domestic  dressed  beef  or  provisions.  I  suppose  it  is 
on  account  of  the  distiibntion  of  the  product  from  various  storehouses 
in  the  East,  and  no  doubt  there  are  a  great  many  small  packers  in  the 
East,  all  tlirough  the  country. 

The  Chairman.  The  point  is  that  you  do  not  carry  much,  if  any, 
domestic? 

Mr.  Cost.  No,  sir ;  not  to  speak  of. 

The  Chair:\ian.  Are  you  carrying  any  now? 

Mr.  Cost.  I  supi)ose  we  are.     I  could  not  tell  you  to  what  extent. 

The  Chairman.  At  the  i)resent  time  is  the  published  rate  main- 
tained? 

Mr.  Cost.  Absolutely. 

The  Chairman.  Both  on  domestic  and  export? 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  And  is  the  rate  the  same  for  both? 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  When  that  is  the  case,  is  there  any  considerable 
movement  for  domestic  consumption? 

Mr.  Cost.  I  do  not  know  that  that  makes  any  difference. 

The  Chairman.  I  observed  that  you  spoke  of  your  road  as  following 
the  others. 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  T  have  heard  a  similar  statement  from  other  gentle- 
men.    Have  you  any  idea  who  is  the  leader? 

Mr.  Cost.  No;  I  have  not.     I  could  not  give  you  that  information. 

The  Chairman.  You  never  heard  of  the  leader? 

Mr.  Cost.  No,  sir. 

The  Chairman.  They  are  all  followers. 

]Mr.  Cost.  Tliat  does  really  seem  to  be  the  case.  I  feel  very  positive 
about  our  situation  in  the  matter. 

Commissioner  FiFER.  J)o  you  think  there  is  any  difticulty  in  main- 
taining a  published  export  rate? 

Mr.  Cost.  No,  sir. 

Commissioner  Fifer.  Do  you  think  it  can  be  done? 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  Y^ou  do  not  agree  with  Mr.  Whitney  about  it? 

Mr.  Cost.  No,  sir. 

The  Chairman.  That  there  is  any  more  difficulty  in  maintaining 
export  than  domestic? 

Mr.  Cost.  No,  sir. 

Commissioner  J*'ifer.  1'here  was  testimony  at  Kansas  City  that  tramp 
steamers  came  in  at  the  Gulf  ports  and  took  stuff  for  less  than  regular 


334  APPENDIX    Q. 

Hue  steamers — cut  rates — aud  made  it  impossible  for  the  roads  to  main- 
taiu  rates  from  the  West  to  the  seaboard.     Is  that  true? 

Mr.  Cost.  That  is  not  our  experience. 

The  Chairman.  Is  Mr.  McCabe  still  in  the  roomt 

Mr.  McCabe  responded. 

D.  T.  McCabe,  recalled. 

The  Chairman.  I  forgot  to  ask  you  the  same  question  that  I  asked 
Mr.  Cost.  I  infer  from  what  you  stated  that  you  see  no  great  difliculty 
in  publishing  and  maintaining  a  tarifl'  on  export  traffic. 

Mr.  McCabe.  None,  whatever. 

The  Chairman,  And  there  is  no  reason  why  it  should  not  be  done? 

Mr.  McCabe.  No  reason  why  it  should  not  be  done. 

The  Chairman.  This  theory  of  fluctuating  ocean  rates  is  not  a  per- 
suasive one  to  your  mind? 

Mr.  McCabe.  No,  sir.  I  think  the  rate  could  be  maintained  to  the 
seaboard. 

Mr.  Day.  Suppose,  Mr.  McCabe,  a  railroad  controlled  a  line  of  steam 
ships  and  they  should  maintain  a  fixed  rate— the  i)ublished  through  rate 
to  the  ocean — and  give  a  through  bill  of  lading  at  a  very  low  rate  across 
the  ocean,  and  then  settle  with  the  ocean  steamship,  would  that  not 
demoralize  rates'? 

Mr.  McCabe.  It  would  be  very  apt  to. 

Mr.  McCabe  was  excused,  and  the  examination  of  Mr.  Cost  resumed. 

Mr.  Day.  Mr.  Cost,  how  did  you  make  known  the  cut  in  your  rates! 

Mr.  Cost.  To  whom? 

Mr.  Day.  To  the  people  affected.  Take  it  when  you  put  the  rate  in 
from  the  Mississippi  Kiver,  or  St.  Louis  to  the  Atlantic  seaboaid.  How 
did  you  make  that  known  to  shippers  that  you  would  carry  at  that  rate? 

Mr.  Cost.  There  are  various  mediums  of  that.  1  suppose  our  people 
at  Indianapolis  would  notifly  them  or  let  them  know  what  we  proposed 
to  do  and  keep  them  in  line  with  other  points.  There  are  various  ways 
of  doing  that.     We  go  to  the  shippers;  there  is  no  secret. 

Mr.  Day.  You  mentioned  St.  Louis.  How  would  you  let  Morris 
know  ? 

Mr.  Cost.  I  could  not  tell  you  how  that  is  communicated. 

Mr.  Day.  Do  they  have  a  traffic  man  ? 

Mr.  Cost.  I  think  they  have  a  man  there. 

Mr.  Day.  Have  they  a  man  who  looks  after  rates? 

Mr.  Cost.  Yes;  just  the  same  as  we  have  our  agents  to  visit  them. 

Mr.  Day.  Who  is  the  man  who  represents  Morris  that  comes  to  see 
you? 

Mr.  Cost.  Me  personally  ? 

Mr.  Day.  Yes. 

Mr.  Cost.  I  hardly  ever  come  in  contact  with  those  people. 

Mr.  Day.  Or  the  man  who  comes  to  your  subordinates " 

Mr.  Cost.  I  sui)pose  the  regular  representative;  the  man  authorized 
to  conduct  such  negotiations.     I  could  not  tell  you. 

Mr.  Day.  Have  you  had  any  contract  with  any  packer  for  any  period 
of  time  to  fix  rates,  or  any  understanding  of  that  kind? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  You  give  them  the  benefit  of  what  the  rate  is  at  the  time? 

Mr.  Cost.  Yes,  sir;  there  is  no  fixed  understanding. 

Witness  excused. 

Mr.  McCabe  was  recalled. 

Mr.  Day.  INIr.  McCabe,  I  will  ask  you  whether  you  have  had  any 
agreement  or  understanding  during  the  past  year  or  year  and  a  half 
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with  auy  i)ackei'  that  you  would  give  them  a  certain  rate  for  a  certaiu 
time? 

Mr,  McCabe,  No,  sir;  if  we  give  them  a  rate  it  is  liable  to  be  can 
celed  the  next  day. 

Mr.  Day.  You  never  entered  into  an  agreement  in  advance  that  you 
would  put  in  a  lower  rate  and  maintain  it  for  any  jjarticular  time? 

Mr.  McOaeio.  No. 

Mr.  Day.  That  is  all. 

The  CnAiHMAN.  We  will  take  a  recess  until  2  o'clock. 

The  Commission  at  12.40  i).  m.  took  a  recess  until  2  o'clock. 

AFTER  RECESS. 

2  o'clock  p.  M. 
The  Chairman.  Who  will  you  call  next,  Mr.  Dav? 
Mr.  Day.  B.  B.  Mitchell. 

B.  B.  Mitchell,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Just  give  your  luime,  Mr.  Mitchell. 

Mr.  Mitchell.  B.  B.  Mitchell,  general  traftic  manager  of  the  Mich- 
igan Central  Eailroad. 

Mr.  Day.  Were  you  here  this  morning? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Y^ou  understand  the  subject  of  inquiry  here,  and  I  wish 
you  would  be  good  enough  to  state  to  the  Commission  what  concessions 
obtained  in  which  the  Michigan  Central  jtarticipated  in  carrying  of 
packing-house  products  and  dressed  beef  to  New  York,  Boston,  Phila- 
delphia, and  points  taking  the  same  rates  that  those  points  take  during 
the  year  1901,  or  you  can  confiue  yourself  in  the  first  instance  to  subse- 
quent to  July  1. 

Mr.  Mitchell.  The  going  rate  has  been  on  the  same  lines  as  the 
testimony  rendered  here  this  morning.  There  were  certain  periods 
where,  so  far  as  provisions  are  concerned,  different  rates  prevailed. 
The  going  allowance  on  dressed  beef  has  been  about  5  cents  oft  the 
tariff — and  packing-house  products. 

Mr.  Day.  Five  cents  from  what  point? 

Mr.  Mitchell.  From  Chicago.  It  was  testified  to  here  this  morning, 
and  the  figures  named  are  in  line  with  such  as  the  Michigan  Central 
has  used.     Is  it  necessary  to  repeat  these? 

Mr.  Day.  I  would  rather  you  state  what  occurred  on  your  line,  so 
that  we  may  know. 

]\Ir.  ^Iitchell.  There  was  a  25-cent  export  rate  in  from  July  21,  as 
I  recollect. 

Mr.  Day.  That  applied  on  what? 

Mr.  Mitchell.  On  export  i)ro visions.  There  was  a  22-cent  rate 
that  went  into  effect  later  in  the  season  and  which  remained  in  ellect 
until  the  expiration  of  the  year.  That  is  on  export.  There  has  been 
no  allowance  by  the  Mi(!higan  Central  on  domestic  business. 

Mr.  Day.  On  traffic  that  came  from,  say,  i)(>ints  west  of  Chicago, 
take  the  Missouri  liiver — Omaiia,  for  example — what  concession  was 
uuide  in  therate  from  Omaha  to  Eastern  points  in  which  you  participated? 

Mr.  Mitchell.  On  provisions? 

Mr.  Day.  Yes,  sir. 

Mr.  Mitchell.  On  export  provisions  the  pr()]>ortion  of  the  rate  was 
on  the  same  basis,  I  think  about  21  cents;  1  am  not  very  clear  on  that. 

Mr.  Day.  About  1  cent  under  the  other? 
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Mr.  Mitchell.  About  1  cent  under  what  we  call  the  Chicago  local 
rate. 

Mr.  Day.  The  division  of,  say,  the  Omalia  New  York  rate  on  i)rovi 
sious  was  24  cents  from  Chicago  to  New  York  at  the  time  the  25ceut 
rate  was  in  from  Chicago  to  New  York  ou  ex[)ort? 

Mr.  Mitchell.  1  think  so. 

Mr.  Day.  During  any  period  during  last  year  did  your  road  partici- 
pate in  any  concession  in  provisions  carried  for  domestic  consumption? 

Mr.  Mitchell.  No,  sir. 

Mr.  Day.  Not  at  all? 

Mr.  Mitchell.  No.  sir. 

Mr.  Day.  In  no  instance? 

Mr.  Mitchell.  Not  to  my  knowledge. 

Mr.  Day.  Had  you  any  reason  to  believe  it  hadt 

Mr.  Mitchell.  It  may  have.  I  do  not  know,  sir.  We  have  made 
no  allowance  on  domestic  consumption. 

Mr.  Day.  You  have  made  none? 

Mr.  Mitchell.  Have  made  none. 

Mr.  Day.  How  did  you  determine  that  the  traffic  you  did  carry  at  a 
rate  below  tiie  published  rate  was  actually  exported? 

Mr.  Mitchell.  All  export  provisions,  so  far  as  I  know,  are  han- 
dled on  through  bills  of  lading.  A  bill  of  lading  is  given  from  the  point 
of  shipment  to  the  foreign  port;  that  is  passed  over  to  the  packers, 
and,  I  understand,  banked  by  them.  Therefore  there  is  no  way,  it  seems 
to  me,  of  stopping  a  car  of  export  provisions  at  the  seaboard  for  domes- 
tic use. 

Mr.  Day.  Take  these  provisions  you  carried  from  Chicago  on  the  24- 
cent  division.  What  was  the  total  rate  at  that  time  from  Omaha  or  the 
Missouri  liiver  to  New  York? 

Mr.  Mitchell.  You  mean  the  published  rate? 

Mr.  Day.  No;  the  actual  rate  the  stuff  was  carried  at. 

Mr.  Mitchell.  I  do  not  know. 

Mr.  Day.  You  do  not  know  the  actual  rate  from  the  Missouri  River 
east? 

Mr.  Mitchell.  From  the  Missouri  River  to  Chicago? 

Mr.  Day.  I  mean  from  Omaha  to  Chicago,  or  from  the  Mississippi 
River  to  Chicago. 

Mr.  Mitchell.  We  should  know  what  the  rate  from  the  river  was. 
It  was  on  a  corresponding  basis,  116  per  cent  of  28  or  120  per  cent, 
whatever  the  basis  was. 

Mr.  Day.  One  hundred  and  sixteen  per  cent  of  24? 

Mr.  Mitchell.  No;  the  basis  would  figure  dilierently. 

Mr.  Day.  What  would  the  rate  be  there  from  the  Mississippi  River 
to  New  York  when  the  24  cent  basis  was  put  in  by  you  from  Chicago? 

Mr.  Mitchell.  Probably  29  cents. 

Mr.  Day.  Who  participated  in  this  24-cent  division  from  Chicago 
east  with  you  ? 

Mr.  Mitchell.  By  whatever  line  the  property  may  have  been 
routed. 

Mr.  Day.  What  routing  did  prevail? 

Mr.  Mitchell.  The  major  part  of  the  business  went  over  what  is 
called  the  Yanderbilt  lines,  the  West  Shore  and  New  York  Central. 

Mr.  Day.  In  those  instances  did  the  New  York  Central  participate 
in  the  shrinkage? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  And  the  Lake  Shore  likewise? 
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Mr.  Mitchell.  Yes,  sir. 

Ml'.  Day.  Kow,  tell  us  about  dressed  beef  the  last  year — about  the 
rates. 

Mr.  Mitchell.  1  stated  that  the  goiug  rate  was  about  5  cents. 

Mr.  Day.  That  was  tVoni  Chicago? 

Mr.  Mitchell.  From  Chicago. 

Mr.  Day.  Ojiu  you  tell  wluit  the  rate  was  from  the  Mississippi  River 
at  that  time — the  actual  rate? 

Mr.  Mitchell.  I  have  not  the  figures  with  nie  and  do  not  renieniber 
the  figures.     1  should  say  that  the  rate  tVon)  Chicago  was  40  cents 

Mr.  Day.  I  do  not  mean  the  published  rate.  1  mean  the  rate  at 
which  the  dressed  beef  was  being  carried  to  New  York. 

Mr.  Mitchell.  That  is  what  1  am  trying  to  tell.  If  the  rate  from 
Chicago  was  net  40  cents,  the  rate  from  the  river  would  be  110  or  120 
\}er  cent  of  that,  whatever  the  percentage  might  l)e. 

Mr.  Day.  Now,  how  was  this  traffic  billed  in  which  your  division  or 
the  division  east  of  Chicago  is  24  cents  on  provisions? 

Mr.  Mitchell.  Billed  flat. 

Mr.  Day.  And  how  on  the  25-cent  ratet 

Mr.  Mitchell.  Flat. 

Mr.  Day.  In  all  instances? 

Mr.  Mitchell.  So  far  as  I  know.    Those  are  my  instructions. 

Mr.  Day.  Where  a  concession  was  made  or  a  shrinkage  of  the  rate 
was  nnule,  did  you  make  any  settlements  by  voucher? 

Mr.  Mitchell.  Undoubtedly  we  did. 

Mr.  Day.  Last  year? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  When  settlement  was  made  by  voucher,  what  was  the  course 
of  procedure;  how  was  it  made;  to  whom  was  the  claim  jjrcsented? 

Mr.  Mi  rcHELL.  No  doubt  to  our  representative  at  Chicago  or  the 
river,  and  by  them  passed  to  me. 

Mr.  Day.  Then  you  approved  them? 

Mr.  Mitchell.  I  do  not  approve  them  until  they  make  them  up. 

Mr.  Day.  They  were  i)resented  to  your  representative  at  the  river  or 
Chicago,  and  he  sent  them  to  you.     What  (lid  you  do? 

Mr.  Mitchell.  Made  a  voucher  and  sent  them  to  our  fast-freight 
line  office  for  distribution,  and  they  were  afterwards  paid. 

Mr.  Day.  Paid  by  whom? 

Mr.  Mit(!HELL.  By  the  manager  of  the  fast-freight  line. 

Mr.  Day.  He  paid  them  direct  to  the  clainuints? 

Mr.  Mitchell.  No;  to  my  office. 

Mr.  Day.  Who  made  the  payment  in  your  office? 

Mr.  Mitchell,  One  of  my  chirks. 

Mr.  Day.  Under  your  direction? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Did  you  make  any  settlement  with  Mr.  McNaughton,  of 
the  Cudahy  Comi)any? 

Mr,  Mitchell.  I  presume  we  did. 

Mr.  Day.  And  with  Mr.  Urcpihart,  of  the  Omaha  Packing  Company? 

Mr.  Mitchell.  I  presume  we  did;  I  can  not  say  t)ositively. 

Mr.  Day.  Have  you  made  some  settlements  with  Mr.  Jenkins? 

Mr.  Mitchell,  Yes,  sir, 

Mr.  Day.  Of  the  Hammond  Packing  Compauy? 

Mr.  MiTCHKLL,  Yes,  sir. 

Mr.  Day.  During  tlie  past  yeart 

Mr.  Mitchell.  Yes,  sir. 

741  A— 05 22 


338  APPENDIX   G. 

Mr.  Day.  Were  those  settlements  yoa  made  with  those  men  I  named 
on  dressed  meat  or  on  packing-house  provisions,  the  bulk  of  them? 

Mr.  Mitchell.  Both,  probably. 

Mr.  Day.  Mr.  Mitchell,  was  there  any  shrinkage  made  by  way  of 
underbilling? 

Mr.  MiTCHP^LL.  Never. 

Mr.  Day.  Underweighiug? 

Mr.  Mitchell.  Never;  not  with  my  knowledge  or  consent. 

Mr.  Day.  You  never  knew  of  anything  of  that  kind  on  your  road  last 
year? 

Mr.  Mitchell.  Never,  sir. 

Mr.  Day.  When  did  you  make  the  last  settlement  with  Mr.  Jenkins? 

Mr.  Mitchell.  I  do  not  remember. 

Mr.  Day.  About  how  long  ago? 

Mr.  Mitchell.  About  a  month  ago. 

Mr.  Day.  That  was  on  a  basis  of  22  cents? 

Mr.  Mitchell.  My  impression  is  that  Mr.  Jenkinses  export  business, 
and  the  only  business  on  which  any  allowance  was  made,  was  billed 
flat.  I  am  not  clear  on  that,  whether  it  was  all  billed  flat.  My  instruc- 
tions were  to  do  it. 

Mr.  Day,  If  any  settlements  were  made  on  vouchers,  they  were  made 
before  the  22  or  25  cent  rate  went  into  operation  ? 

Mr.  Mitchell.  If  so,  yes,  sir. 

Mr.  Day.  I  understood  you  to  say  that  the  25-cent  rate  went  in  in 
July? 

Mr.  Mitchell.  I  think  July  21. 

Mr.  Day.  I  think  you  stated,  but  I  will  ask  what  was  the  greatest 
concession  made  in  which  you  participated  prior  to  July  21,  during  1901  ? 
I  mean  your  line  when  I  say  "you." 

Mr.  Mitchell.  So  far  as  I  can  remember,  5  cents.  I  have  no  recol- 
lection of  any  other. 

Mr.  Day.  In  any  of  these  concessions  made  between  Omaha  and 
Kansas  City  and  Chicago  on  trafiic  that  you  carried  on  east,  did  you 
have  anything  to  do  with  the  concessions  made  west  of  the  river,  west 
of  the  Mississippi,  or  between  the  Mississippi  and  Chicago? 

Mr.  Mitchell.  No,  sir. 

Mr.  Day.  You  had  nothing  at  all  to  do  with  any  concession  except 
that  much  as  related  to  the  shipments  east  of  Chicago? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Did  you  participate  in  any  traffic  coming  from  the  Missis- 
sippi River  by  way  of  St.  Louis  or  the  lower  crossings? 

Mr.  Mitchell.  You  mean  coming  to  us  through  our  Chicago  termi- 
nals? 

Mr.  Day.  Yes. 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Would  you  participate  in  the  concessions  there  the  same 
as  when  it  came  by  way  of  Chicago  and  the  Northwestern,  for  instance, 
or  any  of  these  lines  at  the  upper  crossings? 

Mr.  Mitchell.  Undoubtedly  we  should. 

Mr.  Day.  Did  you  make  any  greater  concessions  on  traffic  that  came 
by  any  one  line  from  the  West,  say  from  the  Mississippi  River,  than 
you  did  by  any  other  line? 

Mr.  Mitchell.  Not  knowingly. 

Mr.  Day.  This  rate — this  concession — was  open  to  all  the  lines;  you 
participated  in  it  with  any  of  them  f 

Mr.  Mitchell.  Yes,  sir. 
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Mr.  Day.  I  think  that  is  all  I  wish  to  ask,  Mr.  Mitchell. 

Coininissioiier  C'lements.  These  rebates  you  paid,  were  they  paid  hy 
check "! 

Mr.  Mitchell.  As  a  rule,  yes,  sir. 

Commissioner  Ole^ients.  Who  would  the  check  be  signed  byt 

Mr.  Mitchell.  By  tlie  bank  it  was  obtained  liom. 

Commissioner  Clements.  Signed  by  the  bank? 

Mr.  Mitchell.  From  which  it  was  obtained. 

Commissioner  Clements.  What  authority  would  the  bank  have  to 
pay  it? 

Mr.  Mitchell.  They  would  have  a  check  probably  of  my  own. 

Commissioner  Clements.  That  would  be  drawn  in  favor  of  the  bank? 

Mr.  iMii'CHELL.  Drawn  in  favor  of  the  bank. 

Commissioner  Clements.-  And  tiie  bank  would  pay  the  rebate  to  the 
shipper? 

Mr.  Mitchell.  No,  sir;  the  bank  would  furnish  such  exchange  as 
was  asked  for. 

Counnissioner  Clements.  Wliy  was  it  done  that  way?  I  do  net 
understand  it  very  cleaily. 

Mr.  Mitchell    Would  you  like  to  have  me  make  it  clearer? 

Commissioner  Clemi:nth.  1  wish  you  would. 

Mr.  .Mitchell.  The  check  comes  to  me  from  Buffalo  covering  a 
number  of  amounts;  that  is,  covering  a  sum  ot  money  to  j)ay  a  certain 
lot  of  claims.  That  check  is  deposited  and  checked  against  by  myself, 
and  the  checks  I  make  are  the  checks  issued  by  the  bank;  that  is,  the 
bank  exchange  which  is  sent  about  the  country  in  payment  of  these 
bills. 

Commissioner  Clements.  You  can  not  i'urnish  us  a  statement  of  the 
shipments  over  your  road  last  year  of  these  products,  indicating  the 
name;  of  the  shipper,  the  amount  of  the  shipment,  the  amount  of  the 
freight,  and  the  amount  of  the  rebate? 

Mr.  Mitchell.  1  can  not,  sir.  I  can  furnish  the  tonnage  and  charges 
and  the  shiiiper,  and  I  can  furnish  you  some  portions  of  the  rebates.  I 
can  not  say  at  the  moment  how  far  back  I  can  go. 

Commissioner  Cle3IENTS.  Could  you  do  it  covering  last  year? 

Mr.  Mitchell.  iSTo,  sir:  I  can  give  a  portion  of  the  year. 

Commissioner  Clements.  Back  to  what  time? 

Mr.  Mitchell.  I  presume  six  months.  I  can  not  say  without  going 
into  detail. 

Commissioner  Clements.  During  the  last  six  months,  as  I  under- 
stand, they  were  billed  on  what  you  call  flat  rates? 

Mr.  Mitchell.  Not  altogether.  Necessarily  some  of  the  billing 
crec])S  in  on  the  taiitf  rate. 

Commissioner  Clemenj'S.  What  is  the  dithculty  about  showing  ihe 
same  thing  for  the  lirst  half  of  last  year? 

Mr.  Mitchell.  I  think  the  papers  are  not  in  existence. 

Commissioner  (Elements.  What  has  become  of  themt 

Mr.  Mitchell.  They  are  probably  destroyed. 

Commissioner  Clements.  You  mean  the  claims  and  papers  relating 
to  them? 

Mr.  Mitchell.  Yes,  sir. 

( /Oinmissioncr  (^/LiaiENTS.  The  entries  on  your  books  would  show, 
would  tliey  not? 

Mr.  Mitchell.  We  do  not  have  any  books. 

Commissioner  Clements.  How  do  you  run  arailroad  without  books? 

Mr.  Mitchell.  I  am  relerriug  to  thie  special  settlements  you  refer  to. 
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CommissioTier  Clements.  You  do  not  make  use  of  books  in  the?.© 
transactions? 

Mr.  Mitchell.  I  have  not  made  use  of  them;  no,  sir. 

Commissioner  Clements.  Why  do  you  excei)t  that  business  from 
the  other  and  transact  it  without  books  and  then  destroy  the  i)ai)er8? 

Mr.  Mitchell.  It  was  thought  to  be  a  wise  plan  to  pursue. 

Commissioner  Clements.  Is  the  management  of  your  road  cognizant 
of  this  method  of  doing  business? 

Mr.  Mitchell.  The  freight  department  of  the  Michigan  Central  is 
handled  by  myself.  1  have  no  doubt  the  management  may  have  some 
idea  of  what  is  being  done.    They  are  not  conversant  with  the  details. 

Commissioner  Clements.  Have  you  gone  over  it  with  the  managers 
and  those  above  you  sufficiently  to  say  tliat  they  consider  that  a  great 
railroad  is  justified  in  transacting  its  business  that  way,  and  therefore 
approve  of  it? 

Mr.  Mitchell.  The  management  of  the  road  necessarily  has  knowl- 
edge of  the  general  matters  and  the  way  they  are  handled.  The  depart- 
ments, as  I  understand,  are  given  authority  as  a  rule  to  manage  that 
department  to  the  best  of  their  ability. 

Commissioner  Clements.  How  much  did  you  ever  pay  out  at  one 
time  in  regard  to  any  one  of  these  transactions? 

Mr.  Mitchell.  I  can  not  say. 

Commissioner  Clements.  Well,  about  how  much?  Have  you  any 
idea? 

Mr.  Mitchell.  Well,  $5,000,  approximately. 

Commissioner  Clements.  Do  you  know  who  you  paid  that  to? 

Mr.  Mitchell.  No,  sir. 

Commissioner  Fifer.  To  whom  were  your  heaviest  rebates  paid, 
taking  the  last  year? 

Mr.  Mitchell.  Well,  they  were  paid  to  Hammond  &  Co.,  or  the 
G.  H.  Hammond  Company,  or  Cudahy  &  Co.,  or  Schwarzschild  «!<:  Sulz- 
berger.   They  are,  perhaps,  among  the  heaviest. 

Commissioner  Fifer.  How  much  would  their  rebates  amount  to  in 
the  course  of  a  year? 

Mr.  Mitchell.  I  do  not  know.  I  never — do  you  mean  each  or 
collectively? 

Commissioner  Fifer.  Each  one. 

Mr.  Mitchell.  Perhaps  lifty  or  sixty  thousand  dollars. 

Commissioner  Clements.  Do  you  mean  to  say  that  i)apers  in  these 
transactions — that  is  the  way  I  understand  you,  and  I  do  not  want  to 
do  you  or  your  road  an  injustice — that  you  destroy  these  papers  in 
order  to  destroy  the  evidence  of  these  transactions? 

Mr.  Mitchell.  The  papers  such  as  have  been  destroyed — I  said 
before  that  I  do  not  know  how  far  back  that  goes — they  were  destroyed 
because  their  usefulness  for  our  purposes  had  gone  and  passed. 

Commissioner  Clements.  You  said  you  did  not  keep  books  about 
these  matters? 

Mr.  Mitchell.  No,  sir. 

Commissioner  Clements.  Is  that  for  the  purpose  of  concealing  the 
transactions? 

Mr.  Mitchell.  It  was  never  considered  necessary  to  keep  books  in 
regard  to  those  accounts. 

Commissioner  Clements.  Do  you  destroy  your  other  papers  as  recent 
as  these? 

Mr.  Mitchell.  Not  as  a  rule,  sir. 

Commissioner  Clements.  Well,  I  will  ask  you  again  if  you  destroy 
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those  papers  in  order  to  destroy  the  evidence  of  the  transactions  to 
which  tliey  leliite? 

Mr.  Mitchell,  Well,  I  have  endeavored  to  answer  yonr  question, 
Mr.  Commissioner,  and  have  made  three  statements  on  the  subject,  1 
thinli. 

Commissioner  Clements.  Neitliei-  of  which  exactly  answered  the 
question,  as  I  understand  it.  You  do  Tiot  wish  to  add  anything  further 
to  that? 

Mr.  Mitchell.  Certainly  we  sliould  dislike  very  much  to  have  those 
papers  exposed  to  the  general  jtublic. 

Commissioner  Clements.  Why? 

Mr.  Mitchell.  It  would  be  an  unwise  thing  from  a  railroad  stand 
point  to  have  such  matters  j^oing  about. 

Commissioner  Clements.  Why  would  it  be  unwise  to  disclose  the 
method  of  procedure? 

Mr.  Mitchell.  Well,  on  account  of  the  interstate  law. 

Commissioner  Clements.  Because  it  violates  the  law,  yes.  That  is 
what  you  really  mean,  is  it  not? 

Mr,  Mitchell.  I  suppose  that  is  it,  sir. 

Commissioner  Clements.  That  is  all. 

The  Chairman.  Mr.  Mitchell,  are  you  correctly  understood  as  say- 
ing that  when  the  rate  from  Chicago  was  25  cents  in  fact  that  that 
rate  was  the  rate  by  all  the  lines? 

Mr.  Mitchell.  So  far  as  I  know,  it  was. 

The  Chairman.  And  that  continued  for  quite  a  long  period  of  time? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  according  to  your  understanding  all  the  lines 
engaging  in  this  traffic  were  carrying  it  on  that  basis? 

Mr.  Mitchell.  I  think  so. 

The  Chairman,  The  percentage  which  ordinarily  applies  on  the 
I:^ew  York-Chicago  rate  being  applied  to  the  rate  on  which  this  traffic 
was  hauled  ? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  If  you  could  maintain  the  25  cent  rate,  why  not 
the  published  rate? 

Mr.  Mitchell.  There  is  no  reason  in  the  world  that  that  rate 
could  not  be  maintained  except  a  sentimental  reason. 

The  Chairman.  What  is  the  sentimental  reason? 

Mr.  Mitchell.  I  will  undertake  to  explain.  The  competition  as 
brought  before  us,  or  the  alleged  evidence  of  competition,  is  in  a  great 
measure,  in  my  opinion,  sentimental.  I  think  in  many  cases  it  does 
not  exist,  but  it  goes  from  one  transporter  to  another,  and  we  finally 
fall  into  the  trap  and  undertake  to  meet  these  alleged  conditions. 

Commissioner  Clements.  You  mean  by  that  the  alleged  cutting  of 
rates  by  other  lines? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  I  su])pose  in  this  matter  you  are  a  "follower? " 

Mr.  IVIiTciiELL.  We  undertake  to  be  followers.  We  have  no  desire 
to  be  leaders;  do  not  intend  to  be,  and,  too,  as  far  as  my  knowledge 
goes,  never  have  been. 

The  Chairman.  Now,  these  rates  you  spoke  of,  25  cents  and  22 
cents,  only  a])plied  on  export  traffic? 

Mr.  Mitchell,  iiy  us  on  export  traffic. 

The  Chairman.  During  the  i)erio(l  that  these  rates  actually  applied 
on  exi)ort  traffic  were  you  carrying  the  same  kind  of  traffic  for  domes- 
tic consumption  for  the  Eastern  part  of  the  country? 
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Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Did  you  get  the  full  tariff  rate  on  that? 

Mr.  Mitchell.  Yes,  sir;  so  far  as  I  know,  I  believe  we  did. 

The  Chairman.  And  that,  irrespective  of  the  origin  or  destination 
of  any  particular  shipment? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Are  you  as  confident  that  business  is  so  conducted 
that  no  traflBc  billed  as  export  and  carried  as  export  is  diverted  at  the 
eastern  seaboard  for  domestic  consumption? 

Mr.  Mitchell.  I  am  very  well  satisfied  of  it. 

The  Chairman.  Has  any  case  of  that  kind  ever  come  to  your  knowl- 
edge? 

Mr.  Mitchell.  Never. 

The  Chairman.  Have  you  ever  had  any  information  that  that  is 
done? 

Mr.  Mitchell.  Never. 

The  Chairman.  Were  you  carrying  a  considerable  amount  of  domes- 
tic traffic  at  the  same  time  that  these  25  and  U2  cent  rates  applied  on 
export? 

Mr.  Mitchell.  We  were  carrying  all  the  packers  whose  export  prod- 
net  we  moved — we  moved  their  domestic;  therefore  we  carried  our  full 
share,  I  should  say,  of  domestic  trafiic. 

The  Chairman.  Can  you  give  us  some  idea  of  the  relative  amounts 
of  export  and  domestic  traffic  of  this  kind  carried  during  the  last  six 
months  of  1901? 

Mr.  Mitchell.  You  mean  the  percentage  of  each? 
.    The  Chairman.  Yes,  sir. 

Mr.  Mitchell.  I  should  say  about 25  percent  domestic  and  75  to 80 
per  cent  export.    That  is  easily  discovered  by  going  through  the  details. 

The  Chairman.  There  are  accessible  data  from  which  the  facts  can 
be  obtained? 

Mr.  Mitchell.  Undoubtedly. 

The  Chairman.  Are  you  able  to  say  whether  a  similar  percentage 
was  carried  by  other  roads — 25  per  cent  domestic  and  75  j)er  cent 
export? 

Mr.  Mitchell.  I  think  the  total  east-bound  movement  of  provisions 
carried  by  the  Eastern  trunk  lines  from  Chicago  is  just  about  in  the 
same  proportion.  I  think  that  is  the  consumption  as  between  export 
and  domestic. 

The  Chairman.  Is  it  your  understanding  that  of  the  total  east- 
bound  movement  by  the  trunk  lines  of  provisions  75  per  cent  goes 
abroad  ? 

Mr.  Mitchell.  Yes,  sir;  I  should  say  fully. 

The  Chairman.  What  is  the  general  fact  in  that  regard  with  refer- 
ence to  dressed  meats? 

Mr.  Mitchell.  The  preponderance  is  in  favor  of  domestic  tonnage. 

The  Chairman.  More  than  half  of  the  dressed  meats  go  east  for 
domestic  consumption? 

Mr.  Mitchell.  I  should  say  so,  undoubtedly. 

The  Chairman.  And  were  the  rates  maintained  on  domestic  ship- 
ments of  dressed  meats  during  the  last  six  months  of  1901? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  You  say  the  rates  were  not  maintained  on  domestic 
shipments  of  dressed  meats  during  the  last  six  months  of  1901? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  What  was  that  rate  from  Chicago  t 
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Mr.  Mitchell.  Up  to  the  .'{Ist  of  December,  from  about  October  or 
September,  it  was  :'A>\  cents,  I  believe. 

The  (Jhairman.  On  dressed  meats? 

Mr.  Mitchell.  On  dressed  meats? 

The  (Jhairman.  What  was  the  published  ratef 

Mr.  Mitchell.  Forty  Hve  cents. 

Commissioner  Prouty.  Was  not  the  published  rate  40  cents? 

Mr.  Mitchell.  It  may  have  been  40  cents.     1  will  correct  that. 

The  Chairman.  What  was  the  fact  prior  to  October? 

Mr.  Mitchell.  The40-cent  rate  was  put  iu,  Mr.  ( Commissioner,  reduc- 
ing- the  rate  from  45  cents  to  meet  alleged  conditions  in  the  early  part 
of  the  year.     I  do  not  remember  the  date. 

The  Chairman.  Did  you  carry  any  considerable  amount  of  dressed 
meats  during  1901  that  paid  the  tariff  rate? 

Mr.  Mitchell.  1  think  not. 

The  Chairman.  Practically  all  of  it  went  at  some  secret  rate? 

Mr.  Mitchell,  Yes,  sir. 

The  Chairman.  Some  concession  from  the  published  tariff? 

Mr.  Mitchell.  Yes,  sir.  , 

The  Chairman.  Is  that  true,  as  far  as  you  have  information,  on  other 
lines? 

Mr.  Mitchell.  I  think  all  lines  and  all  packers  had  about  the  same 
rates. 

The  Chairman.  And  that  was,  generally  speaking,  about  how  many 
cents  below  the  pnblished  tariff? 

Mr.  Mitchell.  About  5  cents,  except  in  this  case  I  have  stated, 
wliere  it  was  6f  or  7. 

The  Chairman.  You  are  speaking  now  of  dressed  meats? 

Mr.  Mitchell.  Yes,  sir;  of  dressed  meats. 

The  Chairman.  Do  you  get  shipments  of  dressed  meats  at  any  point 
east  of  Chicago? 

Mr.  Mitchell.  You  mean  fresh  beef? 

The  Chairman.  Well,  that  traffic  described  as  dressed  meats. 

Mr.  Mitchell.  We  get  practically  none;  I  think  none  at  all. 

The  Chairman.  It  would  not  be  likely  to  come  to  you  there? 

Mr.  Mitchell.  No,  sir.  If  you  referred  to  dressed  beef — do  you 
mean  dressed  beef  or  provisions? 

The  Chairman.  Dressed  beef. 

Mr.  Mitchell.  We  get  no  dressed  beef.  We  get  no  fresh  beef  that 
originates  east  of  Chicago. 

The  Chairman.  Does  that  traflic,  so  far  as  you  participate  iu  it,  orig- 
inate mainly  at  Chicago? 

Mr.  Mitchell.  Chicago  and  the  Missouri  lliver. 

Commissioner  Pbouty.  Are  these  dressed  meats  carried  on  a  time 
contract  usually? 

Mr.  Mitchell.  No,  sir;  it  is  an  open  arrangement  as  a  rule,  subject 
to  notice. 

Commissioner  Prouty.  I  low  do  you  take  care  of  the  difference  there 
between  the  i)ublished  rate  and  the  actual  rate? 

Mr.  Mitchell.  As  I  have  described. 

Commissioner  Prouty.  By  a  refund? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Prouty.  That  has  been  done  since  the  21st  of  July? 

Mr.  Mitchell.  No,  sir.  From  the  time  the  .'id', cent  rate  went  in,or 
three-lbniths,  which  ever  it  nmy  be,  it  has  been  billed  Hat. 

Commissioner  Prouty.  AtiSO^? 
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Mr.  Mitchell.  Yes,  sir? 

Commissioner  Prouty.  The  published  rate  has  been  40? 

Mr.  Mitchell.  It  bas  been  40. 

Commissioner  Prouty.  The  actual  rate  has  been  specified  on  the 
lace  of  the  bill  of  lading? 

Mr.  Mitchell.  I  think  so. 

Commissioner  Pr(3UTY.  You  have  not  called  that  an  export  rate? 

Mr.  Mitchell.  No,  sir. 

The  CHAiR:\rAN.  Then,  I  understand  that  you  participated  in  carry- 
ing dressed  moats  for  domestic  consumption  at  less  than  the  published 
rates,  and  billed  them  at  less  than  the  tariff  rates  then  in  force? 

Mr.  Mitchell.  Domestic  meats  we  have — fresh  meats.  1  do  not 
know  that  we  billed  the  domestic  meats  at  less  than  the  tariff  rates. 

The  Chairman.  Your  former  statement  related  to  provisions? 

Mr.  Mitchell.  Provisions. 

The  Chairman.  And  I  understand  that  down  to  about  the  21st  of 
July  you  may  have  billed  at  the  published  rate  and  then  paid  a  con- 
cession in  the  way  you  describe? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  after  that  the  provisions  were  billed  at  a  flat 
rate? 

Mr.  Mitchell.  The  export  provisions  were. 

The  Chairman.  Whereas  in  the  case  of  dressed  meats,  you  say  they 
have  been  billed  at  the  tariff' rate  all  the  time,  or  generally  speaking? 

Mr.  Mitchell.  Yes,  sir;  I  think  they  have  been. 

The  Chairman.  So  dressed  meats  have  not  ordinarily  been  billed  at 
the  actual  rate? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  But  at  some  agreed  rate? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  the  difference  refunded  to  the  shipper? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Fifer.  You  spoke  of  these  rates  as  secret  rates.  If 
they  are  secret  rates,  they  are  not  taken  advantage  of  by  all  shippers, 
are  they? 

Mr.  Mitchell.  I  think  they  are. 

Commissioner  Fifer.  They  are  not  very  secret  then? 

Mr.  Mitchell.  They  are  not.    Did  I  use  the  word  "  secret?" 

Commissioner  Fifer.  I  so  understood.  I  may  be  mistaken.  Were 
all  shippers  advised  of  the  reduction  in  rate  on  a  departure  from  the 
published  rate? 

Mr.  Mitchell.  On  dressed  beef? 

Commissioner  Fifer.  Yes;  wherever  there  was  a  departure? 

Mr.  Mitchell.  They  unquestionably  knew  of  it  and  shared  alike. 

Commissioner  Fifer.  Was  there  any  instance  where  one  shipper  was 
preferred  over  another? 

Mr.  Mitchell.  I  think  not. 

Commissioner  Fifer.  What  means  did  you  adopt  to  advise  your 
shippers — your  patrons— as  to  the  reduction  of  rate;  that  is,  from  the 
established  rate — the  published  rate? 

Mr.  Mitchell.  By  personal  consultation,  as  a  rule. 

Commissoner  Peouty.  What  do  you  include  in  the  term  "  provi- 
sions?" 

Mr.  Mitchell.  Salt  meats  is  what  I  understand  to  be  provisions, 
and  the  transporter  understands. 

Commissioner  Peouty.  In  distinction  from  fresh  meats? 
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Mr.  Mitchell.  Yes,  sir. 

Commissioner  Trouty.  Why  is  it  you  can  not  iiKiiiitaiii  the  rate  on 
fresh  meats  as  well  as  on  salt  nieatsf  You  say  you  do  maintain  Ihe 
domestic  rate  on  salt  meats?  Why  can  not  you  maintain  it  on  fre.sli 
meats'? 

Mr.  Mitchell.  For  the  same  sentimental  reason  that  1  described  a 
moment  ago. 

(Jommissiouer  Prouty.  Is  the  sentiment  stronger  on  fresli  meats  than 
it  is  on  salt  meats? 

Mr.  Mitchell.  Not  at  all;  but  you  understand  the  total  volume  ot 
domestic  pi-ovisions  that  are  han«lled  by  east-bound  roads  from  (Jhica^o 
IS  a  small  ])er('entage. 

(Commissioner  Prouty.  It  comes  to  this,  then:  There  is  so  mncli 
export  in  the  case  of  provisions  that  you  can  cut  the  rate  on,  export 
and  carry  a  man's  donu'stic  provisions  for  tlu',  tariff;  whereas  on  fresh 
meats  there  is  so  little,  you  have  to  cut  the  rate  on  both.  That  is  it, 
is  it  not? 

Mr.  Mitchell.  That  is  one  way  of  putting  it. 

The  Chairman.  So  the  settlements  for  rebates  on  fresh-meat  ship- 
ments have  continued  down  to  nearly  the  present  time  in  the  manner 
you  described? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  That  is  to  say,  when  you  at  some  time  received  a 
check  which  you  deposited  in  the  bank  to  your  credit,  then  you  would 
have  a  list  of  persons  to  wliom  you  wanted  to  maice  payment.  You 
draw  your  check  on  that  bank  and  ask  them  to  give  you  drafts  on  New 
York  or  cashiers'  checks  for  certain  persons? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  you  take  those  and  distribute  them  to  the  per- 
sons they  belong  to? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  That  is  the  method  adopted  and  continued  on 
dressed-meat  shipments  to  the  end  of  this  year? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  at  the  present  time  it  is  being  done? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Since  when? 

Mr.  Mitchell.  First  of  January. 

The  Chairman.  Has  any  trafhc  moved  since  that  timet 

Mr.  Mitchell,  Quite  considerable;  yes,  sir. 

Commissioner  Fifer.  Can  you  give  any  idea  how  many  ship]iers 
have  been  given  this  concession,  say  in  the  last  year,  by  your  road? 

Mr.  Mitchell.  All  shippers  that  have  used  our  road  have  had  it. 

Commissioner  Fifer.  Can  you  give  the  number  approxinuitely? 

Mr.  Mitchell.  I  should  say  six,  periia])s. 

Commissioner  Clements.  You  have  named  them,  have  you  not? 

Mr,  Mitchell.  Yes.  I  did  not  name  but  three,  I  think;  but  some 
of  the  minor  ones  were  using  our  road. 

Commissioner  Clements.  Who  are  they? 

Mr.  Mitchell.  The  Omaha  Packing  Company,  for  exami)le,  and 
there  is  a  small  concern  at  Detroit. 

Commissioner  Clements.  You  said  a  month  ago  that  you  brought 
these  cut  rates  to  the  attention  of  tliese  peo|»le  by  ))ersonal  inteiview. 
Do  you  vouTself  see  the  representatives  of  tliese  sliippers  and  advise 
them  ? 

Mr,  Ml  r(;HELL.  Sonietimes  1  do  and  sometimes  they  are  interviewed 
by  my  immediate  subordinates. 
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Commissioner  Clements.  They  look  out  for  you,  too,  sometimes,  I 
guess,  looking  for  rates.     Do  tliey  come  to  you*? 

Mr.  Mitchell.  We  generally  receive  our  share  of  visits  from  them 
if  they  think  the  rates  are  being  manipulated  by  others.  It  is  a 
mutual  agreement. 

Commissioner  Clements.  They  solicit  the  best  rates  they  can  get, 
do  they"? 

Mr.  Mitchell.  Undoubtedly. 

Commissioner  Clements.  Who  are  the  individuals  you  have  dealt 
with  in  this  matter  in  regard  to  the  packing  housi  s  in  Chicago,  what 
representatives  1 

Mr.  Mitchell.  Mr.  McNaughton,  of  Omaha;  Mr.  Machette,  of 
Kansas  City;  Mr.  Jenkins,  of  Chicago.  Tliere  must  be  others.  I  do 
not  happen  to  think  of  them  just  now. 

Commissioner  Clements.  How  many  of  the  Chicago  ones  did  you 
name? 

Mr.  Mitchell.  Mr.  Jenkins. 

Commissioner  Clements.  What  house  is  his? 

Mr.  Mitchell.  Hammond  &  Co. 

Commissioner  Clements.  Who,  in  connection  with  Armour,  do  you 
deal  with? 

Mr.  Mitchell.  Mr.  Ellis,  of  the  Armour  Packing  Company,  of  Kan- 
sas City.     We  do  not  handle  Armour's  business  from  Chicago. 

Commissioner  Clements.  Do  yon  not  handle  any  of  it  from  here? 

Mr.  Mitchell.  We  have  handled  none  for  a  long  period,  to  my 
knowledge. 

Commissioner  Clements.  What  other  houses  here  besides  Armour 
and  Morris? 

Mr.  Mitchell.  We  do  not  handle  the  Morris  output. 

Commissioner  Clements.  Who  does? 

Mr.  Mitchell.  I  do  not  know. 

Commissioner  Clements.  And  Swift? 

Mr.  Mitchell.  We  handle  none  except  a  little  local  business  into 
Michigan  territory  from  Swift  &  Co. 

Commissioner  Clements.  Who  do  you  deal  with  as  to  that  company 
in  respect  to  what  you  do  haul? 

Mr.  Mitchell.  When  I  deal  with  them  it  is  with  Mr.  Fay. 

Commissioner  Clements.  How  are  these  payments  delivered  to 
these  respective  houses?    Are  they  mailed? 

Mr.  Mitchell.  Usually,  I  think,  through  our  local  representatives. 

Commissioner  Clements.  Handed  over  by  your  agent  to  the  house? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  Somebody  for  each  house? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Are  the  checks  drawn  to  the  order  of  the  principals? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  To  whose  order  are  they  drawn? 

Mr.  Mitchell.  Generally  the  peojde  with  whom  we  negotiate. 

The  Chairman.  For  instance,  if  you  had  a  transaction  with  Mr. 
Jenkins,  representing  Hammond  &  Co.,  the  check  for  the  rebate  agreed 
upon  would  be  drawn  to  his  order? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  In  what  form  is  the  claim  put  in — as  an 
overcharge  ? 

Mr.  Mitchell.  When  you  make  the  voucher,  you  mean  ? 
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Ooramissioiier  Cleinients.  I  suppose  you  do  not  pay  except  some- 
l)0<ly  claims.  Wlicii  tliey  i)ut  in  a  claim  for  the  (lifTcrciice  wliat  is  the 
form'?     Is  it  in  the  form  of  overcharge,  loss  or  damage,  or  rebate? 

Mr.  MiTOHELL.  An  overcharge;  in  fact,  i  do  not  know  that  it  comes 
under  any  specilic  nanjc. 

('ommissioner  Clements.  It  is  a  statement  of  the  shipment,  amount 
and  rate,  and  then  there  is  so  much  refund? 

Mr.  Mitchell.  Yes,  sir. 

C'ommissioner  Clements.  These  i)ayments  of  rebates  up  to  January 
1  on  one  class  of  meat,  fresh  meat;  the  i)apers  have  not  been  destroyed 
in  regard  to  all  these,  have  they? 

Mr.  Mitchell.  I  think.  Mr.  Commissioner,  I  said  sometime  ago  that 
there  is  no  question  that  we  have  some  of  those  papers,  several  months 
back,  covering  dressed  meats  ami  i)rovisions. 

Commissioner  Clememts.  Well,  I  hope  you  will  keep  what  you  have. 
That  is  all. 

The  Chairman.  You  are  excused,  Mr.  Mitchell. 

Mr.  Day.  Mr.  Chairman,  Mr.  Whitney  wislies  to  know  whether  he 
may  be  excused  from  further  attendance. 

The  Chairman.  There  appears  to  be  no  reason  why  he  should  remain 
longer  unless  he  desires  to.     He  nniy  be  excnse<l. 

Mr.  Day.  I  will  call  C.  C.  Cochran. 

Mr.  Johnson.  As  I  stated,  Mr  Cochran  has  been  confined  to  his  bed 
since  the  24th  day  of  October,  and  is  therefore  not  present. 

Mr.  Day.  S.  B.  Knight. 

(No  response.) 

The  (  HAiRMAN.  Is  anyone  here  representing  the  Wabash  road? 

(No  response.) 

Mr.  Day.  G.  B.  Spriggs. 

Mr.  Calhoun.  Mr.  Spriggs  also  is  sick.  He  has  undergone  an  opera- 
tion. I  have  a  certirtcate  here  from  the  doctor.  He  will  be  glad  to 
come  before  the  Commission  at  any  other  time. 

The  Chairman.  He  is  actually  confined  to  his  house  and  you  have 
the  physician's  certificate? 

Mr.  Calhoun.  Yes,  sir;  I  have  the  certificate  here. 

Mr.  Day.  I  will  call  Mr.  J.  M.  Johnson. 

J.  M.  Johnson,  being  sworn,  testified  as  follows: 

Mr.  Day.  State  your  official  relation  to  the  IJock  Island,  please. 

]\Ir.  Johnson.  Third  vice  president  and  freight  tral'lie  manager. 

Mr.  Day.  You  have  heard  some  of  the  testimony  here  and  know  the 
subject  of  this  iu(iniry.  If  you  will  be  good  enough  to  state  what 
methods  have  prevailed  respecting  the  transportation  of  packinghouse 
l)rodncts  over  your  line  from  Kansas  City  or  from  Missouri  River  points 
when  the  trafiic  was  destined  to  Chicago  or  jjoiiits  east  of  Chicago  dur- 
ing the  past — say  going  back  to  the  1  st  of  July,  for  instance — the  period 
between  July  1  and  December  31,  1!)()1? 

Mr.  Johnson.  Well,  I  sui)pose  you  want  a  statement  of  the  rate  con- 
ditions that  surrounded  the  movement  of  traffic? 

Mr.  Day.  Yes,  sir. 

Mr.  .Johnson.  I  might  say  that  the  published  tariflfrate  on  packing- 
house products  and  dressed  beef  from  all  Missouri  River  joints  is  ISA 
cents  and  L'.i^  cents  to  Ciiicago.  While  we  have  move<l  the  trallic  to 
Chicago  at  l.Si  cents,  th(^  special  arrangements,  you  might  say,  with 
all  i)ackers 

Mr.  Day.  How  long  has  that  prevailed? 
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Mr.  Johnson.  Well,  I  think  that  rate  went  in  about  the  middle  of 
June. 

Mr.  Day.  Has  it  been  maintained  at  that  rate?  Has  that  been  the 
going  rate? 

Mr.  Johnson.  I  do  not  know  of  anything  lower. 

Mr.  Day.  Has  it  fluctuated  from  time  to  time? 

Mr.  Johnson.  I  think  previous  to  that  time  there  was  3 J  cents  oif 
for  a  short  jieriod ;  I  think  the  rate  was  pretty  well  maintained  from 
the  1st  of  January  up  probably  until  March  or  April.  Theu  there  was 
a  concession  of  3^  cents,  if  I  remember  correctly.  Along  in  June  the 
concession  was  made  5  cents. 

Mr.  Day.  That  prevailed  on  fresh  meats  and  packing-house  products? 

Mr.  Johnson.  Yes,  sir.  Now  the  export  is  handled  in  an  entirely 
different  way.  You  asked  if  there  was  anything  lower.  There  may 
have  been  something  lower  on  export  provisions;  export  provisions  are 
taken  on  a  special  contract  for  each  shipment,  while  the  rate  on  domes- 
tic provisions  and  on  dressed  beef  is  taken  until  notice  is  given  that 
the  rate  is  withdrawn.  Now,  there  may  have  been  some  provisions.  I 
do  not  know  that  that  went  much  lower  than  that,  but  there  may  have 
been  some  cases  that  did  go  lower  than  13i  cents  between  the  rivers. 

Mr.  Day.  That  was  5  off  there? 

Mr.  Johnson.  Yes,  sir;  and  we  joined  in  whatever  was  necessary 
between  the  Mississippi  River  and  the  seaboard  for  export. 

Mr.  Day.  This  concession,  this  rate  of  ISi  cents  from  Kansas  City  or 
the  Missouri  River  to  Chicago,  did  tliat  apply  on  domestic  traffic  for 
domestic  consumption  or  was  it  limited  to  export? 

Mr.  Johnson.  That  applied  on  domestic  as  well  as  export.  We  do 
not  know  of  any  export  dressed  beef.  We  take  it  all  the  same,  whether 
export  or  domestic. 

Mr.  Day.  What  I  have  been  endeavoring  to 'ascertain  is  whether 
that  ISi-cent  rate  to  Chicago  apjilied  on  provisions  for  domestic  con- 
sumption as  well  as  on  dressed  beef,  which  we  will  assume  was  for 
domestic  consumption. 

Mr.  Johnson.  I  understand  it  did. 

Mr.  Day.  Now,  you  say  if  a  concession  was  made  east  of  Chicago, 
you  joined  in  that? 

Mr.  Johnson.  I  said  east  of  the  Mississippi  River. 

Mr.  Day.  Where  it  was  brought  to  the  Mississippi  River  at  13J  cents 
as  against  18^  cents  published,  and  the  roads  east  of  the  Mississippi 
River  would  make  a  concession  between  the  Mississippi  River  and  the 
Atlantic  seaboard,  you  would  join  in  that? 

Mr.  Johnson.  Yes,  sir. 

Mr.  Day.  How  low  a  rate  can  you  recall  at  which  provisions  or  dressed 
meats  were  carried  from  the  Missouri  River  to  the  Atlantic  seaboard? 

Mr.  Johnson.  Weil,  we  do  not  make  a  through  rate  on  the  dressed 
beef.  You  might  eliminate  that.  We  make  a  through  rate  on  export 
provisions  only.  We  do  not  make  a  through  rate  on  domestic  provi- 
sions. I  mean  we  do  not  make  a  concession  on  the  through  rate  on  pro- 
visions. Our  concession  is  west  of  Chicago  entirely  or  west  of  tlie 
Mississippi  River.  I  have  not  personally  handled  export  i)rovisions, 
so  1  could  not  say  what  rate  we  did  join  in  as  a  through  rate,  but  it  was 
whatever  was  going. 

Mr.  Day.  Who  did  handle  that  for  your  line? 

Mr.  Johnson.  It  was  handled  by  Mr.  Gower. 

Mr.  Day.  During  this  period,  say  1901,  what  other  concessions  were 
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made  or  participated  in  by  yoar  Hue;  concessions  in  any  other  form 
than  those  you  noted? 

Mr.  Johnson.  No. 

Mr.  Day.  Nothing  in  the  way  of  under  weighing! 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  (Jnderbilling? 

Mr.  Johnson.  None  whatever. 

]\rr.  Day.  False  billing? 

]\lr.  Johnson.  No,  sir. 

Mr.  Day.  How  was  this  cut  rate  exhibited  on  the  bill  of  huling! 
VVas  it  exhibited  there?     Was  it  dune  Mat  or  fixed  up  by  vonciher? 

Mr.  Johnson.  The  net  rate  on  domestic  provisions  and  on  dressed 
beef  was  fixed  by  voucher;  that  is,  the  differenc  between  tlie  pul)lished 
taritf  rate  and  the  contract  rate  on  domestic  provisions  and  dressed 
meats  was  refunded,  while  the  export  provisions  were  handled  in  a  dif- 
ferent way,  sometimes  billed  prepaid  at  a  flat  rate  and  then  again  repaid 
the  ditfereuce  between  the  contract  rate  and  the  domestic  tarift  rate. 

Mr.  Day.  When  these  rebates  and  readjustments  were  made  by 
voucher  or  check  other  than  flat  billing,  through  whose  hands  did  it 
pass  ? 

Mr.  Johnson.  Well,  a  great  many  claims  came  to  me. 

Mr.  Day.  Were  presented  to  you  by  the  packers  or  shippers? 

Mr.  Johnson.  They  were  mailed  to  us  by  the  packers. 

Mr.  Day.  And  you  in  turn  passed  them  over  to  whom? 

Mr.  Johnson.  To  our  freight  auditing  department  for  checking. 

Mr.  Day.  Then  what? 

Mr.  Johnson.  They  were  checked  up  and  drafts  sent  to  me  for  pay- 
ment, and  I  mailed  them  to  the  packing  houses — the  packing  firms. 

]\Ir.  Day.  Can  you  name  some  of  the  concerns  to  whom  you  sent 
those  checks? 

Mr.  Johnson.  Well,  I  guess  almost  everybody  on  the  river.  We  did 
business  with  almost  everybody — Fowler  &  Co.,  iluddy  Brothers, 
Cudahy,  the  Omaha  Packing  and  Provision  Company,  and  Ham- 
mond &  Co. 

Mr.  Day.  And  Swift? 

Mr.  Johnson.  And  Swift. 

Mr.  Day.  And  Armour? 

Mr.  Johnson.  We  had  very  little  from  Armour. 

Mr.  Day.  Morris? 

Mr.  Johnson.  Yes,  sir;  and  Morris. 

Mr.  Day.  Who  did  you  make  your  settlements  with — with  Morris? 

Mr.  Johnson.  1  thiidc  tlie  checks  have  gone  to  the  order  (»f  the  Nel 
son  Morris  Packing  Company  or  the  Nelson  Morris  Company. 

Mr.  Day.  In  each  instance,  was  the  check  drawn  to  the  concern  or  to 
the  man? 

Mr.  Jf)HNSON.  I  will  not  say.  I  think,  as  a  rule,  our  checks  were 
drawn  to  the  order  of  the  packing  house. 

Mr.  Day,  What  was  tlie  occasion  or  reason  for  cutting  the  rate  on 
domestic  trattic? 

Mr.  Johnson.  In  order  to  meet  comi)etition. 

Mr.  Day.  What  com])etition? 

Mr.  Johnson.  The  competition  of  otiier  lines. 

Mr.  Day.  Prom  Kansas  City  or  Missouri  River  points  to  Chicago 
and  the  East? 

Mr.  Johnson.  And  the  Bast. 

Mr.  Day.  You  do  not  mean  Gulf  competition T 
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Mr.  Johnson.  No;  I  mean  competition  between  ourselves. 

Mr.  Day.  Is  there  any  other  reason  that  you  have  to  assign  for  tbatt 

Mr.  Johnson.  I  do  not  know  of  any. 

Mr.  Day.  These  checks  turned  in,  are  they  returned  to  you  or  the 
auditing  department? 

Mr.  Johnson.  I  think  they  were  not  checks;  they  were  drafts.  They 
would  go  back  to  the  bank  I  guess. 

Mr.  i3ay.  They  were  cashier's  drafts?  Were  they  sent  to  you  or  did 
you  procure  those? 

Mr.  Johnson.  They  were  sent  to  me. 

Mr.  Day.  Not  payable  to  your  order? 

Mr.  Johnson.  Oh,  no. 

Mr.  Day.  Eow  were  these  i)aymeuts  noted  in  your  accounts — were 
they  as  refunds  of  overcharges? 

Mr.  Johnson.  They  do  not  go  through  our  general  accounts. 

Mr.  Day.  How  are  they  carried — in  separate  accounts? 

Mr.  Johnson.  They  are  not  carried  very  long.  They  are  destroyed 
soon  afterwards. 

Commissioner  Prouty.  What  do  you  mean  by  saying  that  they  do 
not  go  in  the  general  account? 

Mr.  Johnson.  1  suppose  they  go  through  the  treasury.  I  mean  they 
do  not  go  through  the  freight  auditor's  account  in  the  ordinary  way  of 
an  overcharge  claim. 

The  Chairman.  There  must  be  an  entry  on  the  books  of  your  com- 
pany somewhere  corresponding  to  the  amount  drawn  out  for  this 
purpose. 

Mr.  Johnson.  I  sujipose  there  is  in  the  treasury  department. 

The  Chairman.  What  that  entry  is,  you  do  not  know? 

Mr.  Johnson.  No;  I  do  not  know  anything  about  that. 

Mr.  Day.  You  do  not  know  what  evidence  is  preserved  in  the  books 
of  the  company — the  auditor's  or  tr(>asurer's — as  to  the  disbursement 
of  these  moneys,  how  they  are  charged? 

Mr.  Johnson.  I  could  not  say.    1  never  went  into  that. 

The  Chairman.  I  infer  that  you  in  some  way  are  furnished  from  the 
treasury  of  your  company  with  whatever  money  is  necessary  to  meet 
the  contracts  you  have  made  up  to  this  time? 

Mr.  Johnson.  I  would  not  like  to  put  it  just  that  way.  They  come 
to  me  in  the  shape  of  drafts,  those  that  I  handle  personally.  Those  that 
Mr.  Gower  handles,  1  suppose  come  to  him  in  the  same  way.  The 
claims  come  in,  and  are  checked  up  and  a  statement  made  of  the  amount 
and  a  draft  is  received  for  that  amount  and  my  clerk  mails  it  to  the 
proper  party. 

The  Chairman.  You  receive  directly,  and  in  the  first  instance  from 
presumably  the  treasurer  of  your  coini)any  these  drafts  made  out  to 
the  different  parties  to  whom  rebates  are  due? 

Mr.  Johnson.  They  come  to  me  that  way. 

The  Chairman.  And  you  simply  hand  them  over  or  mail  them! 

Mr.  Johnson.  Mail  them. 

The  Chairman.  You  do  not  conduct  the  matter  as  Mr.  Mitchell  does 
of  the  Michigan  Central? 

Mr.  Johnson.  No. 

Commissioner  Fifer.  Do  you  mail  these  drafts  to  the  man,  the 
individual? 

Mr.  Johnson.  My  recollection  is  that  they  are  drawn  as  a  rule  to 
the  house.  I  do  not  recall  any  being  drawn  to  the  order  of  an  individ- 
ual. There  may  be  cases  of  that  kind,  but  I  would  not  like  to  say  as 
to  that. 
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Commissioner  Cle:\iknts.  Are  the  claims  made  by  the  honseT 

Mr.  Johnson.  They  j^enerally  come  to  us  ms  a  statement  of  billing. 

Commissioner  Clements.  From  whom — Swift  &  Co.  or  some  indi- 
vidnaH 

Mr.  Johnson.  It  would  be  Swift  &  Co.'s  enveh)pe  and  by  checking 
U])  we  know  what  business  it  is. 

Commissioner  Clements.  Is  there  any  communication  in  it  signed 
by  anybody? 

Mr.  Johnson.  No  communicntion. 

Commissioner  Clements.  You  know  what  it  relates  tot 

Mr.  Johnson.  If  it  is  my  arrangement  I  know  what  it  relates  to. 

Commissioner  Clements.  You  have  talked  it  over  beforehand  with 
the  representatives  of  these  houses'? 

Mr.  Johnson.  If  we  have  an  arrangement  with  them,  we  have. 

Commissioner  Clements.  How  much  have  you  paid  in  the  last  year 
in  that  way  to  all  of  them? 

Mr.  Johnson.  Well,  I  have  no  idea. 

Commissioner  Clements.  Uave  not  you  a  pretty  accurate  ideat 

Mr.  Johnson.  I  have  not  the  slightest  idea.  We  keep  no  record  of 
it  and  do  not  charge  our  minds  Avith  it. 

Commissioner  Clements.  I  know,  but  this  is  a  i)retty  important 
business.  Looking  at  revenues  and  rates  and  things  of  that  kind,  I 
suppose  you  get  very  familiar  with  a  serious  matter  like  this  so  as  to 
know  whether  it  is  $5,000  or  $100,000  a  year? 

Mr.  Johnson.  I  know  it  is  over  live.  I  know  it  is  as  much  as  five 
sometimes  in  a  month. 

Commissioner  Fifer.  To  one  individual? 

Mr.  Johnson.  I  do  not  think  we  pay  $5,000  to  one  individual  in  a 
month. 

Commissioner  Clements.  How  much  have  you  paid  to  any  one  of 
them  in  a  year  ? 

Mr.  Johnson.  1  could  not  say. 

Commissioner  Clements.  Have  not  y(m  any  idea? 

Mr.  Johnson.  I  have  not  the  slightest. 

Commissioner  Clements.  Who  have  you  talked  to  about  these  mat- 
ters and  arranged  with  about  these  matters — what  individual? 

Mr.  Johnson.  Well,  there  are  different  men  in  charge  of  the  traffic  of 
the  difl'erent  houses. 

Commissioner  Clements.  Each  one  has  a  trani(;  man  that  looks  out 
for  these  things,  and  that  is  the  man  you  deal  with? 

Mr.  Johnson.  Yes,  sir. 

Commissioner  Clemi^nts.  Can  you  name  some  of  them,  the  individ 
uals  of  these  houses'? 

Mr.  Johnson.  Well,  I  have  had  some  talk  with  Mr.  Taylor  of 
Morris  &  Co.,  JNIr.  Fay  of  Swift  &  Co. 

Commissioner  Clements.  And  Armour? 

Mr.  Johnson,  We  have  had  very  little  with  Armour.  What  busi- 
ness we  had  with  Armour  was  through  Mr.  Ellis. 

Commissioner  Clements.  And  Hammond  &  Co.t 

Mr.  Johnson.  Mr.  Jenkins. 

Commissioner  Clemionts.  Cudahy? 

Mr.  Johnson.  Mr.  McNaughlon. 

Commissioner  Clkmioni  s.  Ami  any  others? 

Mr.  Johnson.  Mr.  Uninliart,  of  the  Omaha  Packing  Company. 

Commissioner  (yi.EMENTS.  And  Schwar/schild  &  Sulzberger? 

Mr.  Johnson.  Mr.  MachetLe. 
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Commissioner  Clements.  Take  one  of  these  transactions  and  tell  us 
what  evidence  there  is  now  in  your  books  or  i)apeis  of  the  transaction. 
A  claim  is  tiled.  The  communication — this  statement  conies  from  the 
house,  for  instance,  in  an  envelope.  You  take  that  and  check  it  up. 
Then  where  does  it  go  ? 

Mr.  Johnson.  I  think  it  is  destroyed. 

Commissioner  Clements.  And  upon  some  sort  of  memorandum  a 
check  is  drawn  1 

Mr.  Johnson.  It  is  not  destroyed  until  checked  up  with  the  billing, 
the  file  in  the  office:  then  the  staten)eut  is  made  from  the  claim  as 
filed.  The  draft  is  drawn  and  then  the  papers  are  destroyed,  as  I 
understand. 

Commissioner  Clements.  Why  are  they  destroyed? 

Mr.  Johnson.  Simply  for  the  i)urpose  of  destroying  any  evidence 
there  may  be. 

Commissioner  Clements.  Is  there  no  entry  on  a  book  that  so  much 
money  has  gone  into  your  treasury  and  some  of  it  comes  out? 

Mr.  Johnson.  That  is  a  matter  with  the  Treasury  Department.  I 
do  not  know  anything  about  that. 

Commissioner  Clements.  You  do  not  know  what  entries  are  made 
about  it? 

Mr.  Johnson.  No;  I  do  not. 

Commissioner  Clements.  All  the  papers  you  know  about  or  entries 
that  you  are  familiar  with  are  destroyed? 

Mr.  Johnson.  I  understand  they  are  all  destroyed. 

Commissioner  Clements.  Have  you  not  any  recent  ones? 

Mr.  Johnson.  I  do  not  think  they  are  more  than  thirty  days'  old. 

Commissioner  Clements.  You  think  that  all  up  to  within  thirty 
days  are  destroyed? 

Mr.  Johnson.  That  is  the  rule,  or  custom. 

Commissioner  Clements.  Is  it  probable  you  have  some  that  are  not 
yet  destroyed? 

Mr.  Johnson.  It  may  be.  There  may  be  some  that  have  just  been 
filed. 

Commissioner  Clements.  Well,  is  that  practice  still  going  on  oi 
paying  these  claims? 

Mr.  Johnson.  The  old  ones. 

Commissioner  Clements.  You  are  paying  the  old  ones? 

Mr.  Johnson.  Yes,  sir;  nothing  has  been  tiled  since  the  1st  of  Jan- 
nary. 

Commissioner  Clements.  Nothing  filed  since  then? 

Mr.  Johnson.  No,  sir. 

Commissioner  Clements.  You  mean  nothing  in  reference  to  a  ship- 
ment since  then? 

Mr.  Johnson.  Yes,  sir;  that  is  what  I  should  say,  since  Jannary  1. 

Commissioner  Clements.  Has  there  been  any  arrangement  to  allow 
on  shipments  since  the  1st  of  January? 

Mr.  Johnson.  I  can  not  say  there  has  been  any  arrangement. 

Commissioner  Clements.  Has  the  old  arrangement  been  broken  up? 

Mr.  Johnson.  It  is  understood  that  everything  expired  with  Decem- 
ber 31, 1901.  I  might  say  in  explanation  that  it  is  generally  understood 
with  the  lines  between  the  Missouri  River  and  Chicago  that  there  is  an 
arrangement  at  less  than  the  tariff  between  the  Missouri  River  and 
Chicago,  and  all  roads  that  engage  in  the  packing  house  business  will 
have  to  meet  it  if  they  do  any  business. 

Commissioner  Clements.  Who  makes  that  arrangement? 
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Mr.  Johnson.  I  tbiuk  that  will  develop  probably  in  the  hearing 
when  you  get  the  proper  man  on  the  stand. 

Commissioner  Clements.  Is  it  your  road? 

Mr.  Johnson.  No,  sir;  not  the  llock  Island. 

Commissioner  Clements.  Do  you  know  who  it  is? 

Mr.  Johnson.  Yes,  1  think  1  do;  but  L  would  prefer  not  to  answer, 
be(;ause  1  think  you  can  get  it  direct  from  the  party  who  is  interested. 

Commissioner  Clioments.  Well,  can  you  not  furnish  us  a  statement 
covering  all  of  last  year's  shipments,  showing  each  shipment  and  the 
amount  of  the  rebate  paid  and  to  whom  paid? 

Mr.  Johnson.  I  think  that  would  be  very  doubtful.  1  might  be  able 
to  furnish  you  the  amount  of  money  paid  to  dilferent  persons,  but  I 
doubt  if  we  could  give  a  statement  of  shipments.  I  think  the  papers 
have  been  destroyed. 

Commissioner  Clements.  Could  you  furnish  the  amount  paid  to 
each  house? 

Mr.  Johnson.  I  think  likely  I  could,  not  positively. 

Commissioner  Clements.  Could  you  furnish  a  statement  showing 
what  other  roads  besides  you  participated 

Mr.  Johnson.  Nobody  jiarticipated  with  us  unless  it  was  some  ship- 
ment of  export  taken  on  contract  from  the  Missouri  Kiver.  In  that 
case  we  did  participate  with  our  connections  East.  That  business  is 
small  compared  with  the  other. 

Commissioner  Prouty.  Suppose  you  had  been  compelled  to  publish 
a  rate  of  18i  cents  from  the  INIissouri  River  to  Chicago,  do  you  think 
that  rate  would  have  been  maintained? 

Mr.  Johnson.  Do  I  think  the  18^  cents — well,  I  do  not  know. 

Commissioner  Prouty.  What  is  the  reason  you  v,\u  not  maintain  a 
published  rate  the  same  as  a  rate  that  is  not  published?  You  grad- 
ually drift  doMHi  to  a  rate  of  18.}  cents  and  maintain  that  rate? 

Mr.  Johnson.  Yes,  sir;  that  is  true.    We  get  to  a  lower  level? 

Commissioner  Prouty.  Suppose  you  started  with  a  i)ublished  rate 
on  that  lower  level,  do  you  think  you  would  maintain  that  rate? 

Mr.  Johnson.  We  would  for  a  short  time,  but  1  am  afraid  it  would 
be  cut. 

Commissioner  Prouty.  Who  do  you  think  gets  the  benefit  of  these 
cuts — the  packer? 

Mr.  Johnson.  The  dear  public  gets  the  benefit  of  it.  They  get  the 
benefit — from  the  man  that  raises  the  calf  to  the  millionaire  that  eats 
the  steak. 

Commissioner  Prouty.  You  do  not  think  that  the  millionaire  that 
kills,  packs,  and  ships  it  gets  any  part  of  it? 

Mr.  Johnson.  No;  I  think  he  gives  it  all  away. 

Commissioner  Fifer.  Is  it  not  true  that  a  few  men,  these  large 
shipi)ers,  force  the  railroads  to  cut  the  rate,  depart  from  the  i>ublishe(l 
rate,  and  when  they  get  it  down  to  where  they  are  satisfied  things  go 
along  smoothly? 

Mr.  Johnson.  I  would  not  like  to  say  that  that  is  a  fact. 

Commissioner  Fifer.  Don't  you  kind  of  think  it  is  the  fact? 

Mr.  Johnson.  No,  sir;  I  think  once  in  a  while  a  weak  sister  gives 
away,  and  we  all  follow. 

Commissioner  Fifer.  Yes;  but,  as  suggested  by  Commissioner 
Prouty,  it  seems  that  you  can  maintain  this  rale  that  is  irregular  when 
it  gets  down  to  a  certain  point,  and  yet  it  seems  impossible  to  maintain 
the  published  rate.  Is  not  tiiat  brought  about  by  reason  of  the  fact 
that  a  few  men  compel  the  roads  to  cut  the  rate,  and  when  it  is  down 
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to  a  point  where  they  get  au  advantage  it  satisfies  them  and  the  mattei 
runs  along  .smoothly? 

Mr.  Johnson.  I  do  not  think  they  can  compel  the  roads.  They  could 
not  conipel  them  if  they  had  a  way  of  standing  together. 

Commissioner  Fifer.  Well,  the  roads  do  not  do  this  voluntarily,  do 
they? 

Mr.  Johnson.  They  do  it,  they  say,  in  order  to  protect  themselves. 

Commissioner  Fifer.  I  do  not  mean  when  I  say  "  compel " — I  do  not 
mean  they  do  it  by  physical  violence,  but  they  do  it  in  other  ways. 

Mr.  Johnson.  1  would  not  like  to  say.  They  may  find  a  road  once  in 
a  while  that  is  willing  to  do  something  to  get  their  share  of  the  business. 

Commissioner  Fifer.  They  play  one  road  against  the  other,  do  they 
not? 

Mr.  Johnson.  I  would  not  say  that.  They  are  seeking  the  best  rate, 
and  sometimes  they  find  somebody  that  wants  to  increase  their  carry- 
ing, and  then  the  others  follow  in  a  short  time. 

The  Chairman.  It  appears  that  the  actual  rate  has  been  5  or  6  cents 
below  the  published  rate? 

Mr.  Johnson.  Five. 

The  Chairman.  Does  any  shipper  or  any  jjacker  have  any  assurance 
that  he  will  continue  to  get  that  rate  from  month  to  mouth  or  week  to 
week  ? 

Mr.  Johnson.  I  think  notj  no.  As  a  rule  it  is  a  temporary  arrange- 
ment. 

The  Chairman.  Do  you  think  any  farmer  gets  a  cent  more  for  the 
animal  he  raises  on  account  of  that  rebate? 

Mr.  Johnson.  Yes,  sir;  I  think  it  increases  the  price  of  the  cattle. 

The  Chairman.  The  packer  has  no  assurance  that  he  will  get  it  back, 
has  he? 

Mr.  Johnson.  He  is  pretty  sure  he  will  get  it  that  month. 

The  Chairman.  And  you  think  he  pays  more? 

Mr.  Johnson.  I  think  it  has  an  intiueuce  in  establishing  the  market 
on  stock  in  the  yards. 

The  Chairman.  And  that  the  packer  himself  does  not  make  any  more 
than  if  he  j)aid  the  published  rate? 

Mr.  Johnson.  I  do  not  believe  they  do.  Their  competition  is  so  severe 
that  1  think  they  give  away  all  they  get  in  the  way  of  rebates,  the  same 
as  the  grain  man  does  in  the  grain. 

The  Chairman.  Is  the  published  rate  too  high? 

Mr.  Johnson.  I  think  it  is  too  low. 

The  Chairman.  Then  the  actual  rate  must  be  extremely  low? 

Mr.  Johnson.  Very  low.  We  do  not  find  any  profit  whatever  in  the 
business  from  Kansas  City  to  Chicago. 

Commissioner  Fifer.  What  business Y  You  mean  this  particular 
traffic? 

Mr.  Johnson.  This  particular  traffic,  dressed  beef  and  provisions. 

Commissioner  Proitty.  Are  the  rebates  on  live  stock  maintained? 

Mr.  Johnson.  Yes;  I  understand  they  are.  I  want  to  explain  that 
answer.  There  is  no  live  stock  that  originates  in  Kansas  City.  The 
stock  all  comes  in  there  from  some  western  point — some  point  east  or 
west.  The  stock  is  carried  out  of  Kansas  City  at  what  we  call  the 
remainder  of  the  rate,  and  in  that  way  the  through  rate  to  destination 
from  point  of  shipment  is  preserved. 

Commissioner  Prouty.  That  is  all. 

The  Chairman,  Any  further  questions! 
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Mr.  Day.  In  the  year  1901  did  you  liave  a  contract  with  any  shipper, 
any  packinji-liouse  company  or  concern 'i 

Mr.  Jou^'soN.  Not  with  any  sliii)per. 

Mr.  Day.  Or  agreement  to  put  in  a  certain  rate  or  carry  this  trattic 
at  a  fixed  rate  for  a  certain  time? 

Mr.  Johnson.  We  agreed  to  make  the  same  rate  our  competitors  made. 

Mr.  Day.  Nothing  binding  on  you  beyjnd  the  day? 

j\Ir.  Johnson.  Well,  beyond  the  month,  1  miglit  say.  It  was  not 
renewed  every  nuuith.  Jt  was  understood  that  it  would  run  along 
until  canceled, 

Mr.  Day.  What  were  tlie  terms  of  that  understanding? 

Mr.  Johnson.  Simply  an  understanding  that  we  would  carry  at  18^ 
cents  to  Chicago. 

Mr.  Day.  During  the  pendency  of  that  contract  if  your  competitors 
reduced  the  rate 

Mr.  Johnson,  We  would  restore  it. 

Mr,  Day.  At  once? 

Mr,  Johnson.  At  once. 

Mr.  Day.  Such  were  the  terms  of  the  agreementt 

Mr.  Johnson.  That  was  the  understanding. 

Mr.  Day.  Have  you  a  contract  for  this  year? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  Have  any  of  the  lines? 

Mr.  Johnson.  There  is  rumor.     1  can  not  say  except  from  rumor. 

Mr.  Day.  What  was  the  lowest  you  carried  packing  house  products  at  ? 

Mr.  Johnson.  Thirteen  and  a  half  cents. 

Mr.  Day,  Why  did  the  rate  not  go  below  that? 

Mr,  Johnson.  1  do  not  know  but  it  did  by  some  lines.  We  put  that 
as  a  minimum. 

Mr.  Day.  Why  did  you  jmt  that  as  a  minimum? 

Mr.  Johnson.  We  thought  there  was  no  profit  at  a  lower  figure. 

Mr.  Day.  You  say  there  is  a  rumor  abroad  tliat  there  is  a  prospect- 
ive contract  or  a  contract  for  the  current  month,  is  it,  or  for  a  time? 

Mr.  Johnson,  1  think  it  is  for  a  period.  I  can  not  say  how  long. 
As  long  as  I  did  not  make  the  contract,  1  can  not  swear  to  it. 

Mr.  Day.  What  is  the  rate? 

Mr.  Johnson.  Eighteen  and  a  half  cents  to  Chicago, 

Mr,  Day.  Is  that  with  more  than  one  i)acking  concern  or  with  one? 

Mr.  Johnson,  I  could  not  say  about  that, 

Mr.  Day.  W^hat  is  your  information? 

]Mr.  Johnson,  1  say  we  have  a  rumor  that  one  line  has  an  engage- 
ment at  ISi  cents,  1  think  you  will  i)robably  develoi)  that  during  the 
afternoon. 

Mr.  Day.  That  is  all. 

The  Chaikman.  You  are  excused,  Mr,  Johnson. 

Mr,  Day.  There  is  another  question,  Mr,  Johnson,  I  want  to  ask  yon. 
Is  it  your  understanding  that  that  contract  was  made  subsequent  to 
the  holidays? 

]\Ir.  Johnson.  No,  sir. 

Mr.  Day.  It  is  an  old  contract! 

Mr.  Johnson.  I  think  so, 

Mr.  Day,  Continuing  overt 

Mr.  Johnson,  I  think  so. 

Mr.  Day,  Tiiat  is  all. 

The  witness  was  excused. 

Mr.  Day.  I  will  call  Mr,  Miller,  of  the  Burlington, 
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Thomas  Miller,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  State  your  name  and  ofBcial  relations  to  the  Burlington 
road. 

Mr.  MiLLEK.  Thomas  Miller,  general  freight  agent,  C,  B.  &  Q. 

Mr.  Day.  What  is  the  scope  of  your  functions  on  the  Burlington? 

Mr.  Miller.  1  have  charge  in  freight  matters  on  what  is  known  as 
the  O.,  B.  &  Q.  proper  from  Chicago  to  the  Missouri  River  and  St.  Paul. 
It  does  not  go  to  the  Southwest — to  Kansas  City. 

Mr.  Day.  Your  jurisdiction  does  not? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  Who  has  charge  of  that? 

Mr.  Miller.  That  belongs  to  our  Missouri  River  lines.  Mr.  Ives  is 
the  agent. 

Mr.  Day.  Who  is  your  superior  in  regard  to  trafSc  on  the  Burlington? 

Mr.  Miller.  Well,  in  the  past  my  superior  lias  been  our  general 
manager.     Since  the  1st  of  January  it  has  been  changed. 

Mr.  Day.  Who  was  your  general  manager  the  last  two  months  of  the 
year? 

Mr.  Miller.  F.  A.  Delano. 

Mr.  Day.  Who  is  now  ? 

Mr.  Miller.  Mr.  D.  Miller.  He  is  vice-president,  in  charge  of  traffic 
for  the  entire  Burlington  system. 

Mr.  Day.  And  the  southern  point  over  which  you  have  jurisdiction 
is  what  point  on  the  Missouri  Kiver — the  most  southerly? 

Mr.  Miller.  Well,  we  have  everything  north  of  St.  Joseph. 

Mr.  Day.  Were  you  here  this  morning? 

Mr.  Miller.  1  was. 

Mr.  Day.  You  heard  the  testimony  here  to-day! 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  And  know  the  scope  of  this  inquiry? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  Will  yon,  without  taking  u])  the  time  of  having  me  specifi- 
cally interrogate  you,  state  to  the  Commission  what  conditions  prevailed 
on  that  i)ortion  of  the  Burlington  over  which  you  had  jurisdiction  dur- 
ing 1901,  particularly  commencing  with  the  1st  of  July,  1901,  speaking 
of  jjacking-house  products? 

Mr.  Miller.  I  think  since  July  15  the  rate  on  packing-house  prod- 
ucts has  been  18i  cents  to  Chicago;  dressed  beef  the  same.  Prior  to 
that,  from  the  1st  of  April,  it  was  3  cents,  and  from  January  until  April 
we  got  our  tariff  rate. 

Mr.  Day.  From  January  to  April,  1901,  you  got  your  tariff  rate? 

Mr.  Miller.  That  is  my  recollection. 

Mr.  Day.  After  April  you  gave  a  concession  of  3  cents? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  And  since  then  it  has  been  18J  cents,  whethfer  export  or 
domestic? 

Mr.  Miller.    That  is  right. 

Mr.  Day.  That  applied  to  Chicago? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  On  tralfic  destined  to  the  Atlantic  seaboard  was  there  any 
difference  in  the  concession? 

Mr.  Miller.  We  joined  in  any  rate  made  by  Eastern  lines  east  of 
the  Mississip])!  River. 

Mr.  Day.  What  is  the  lowest  rate  you  recall  prevailing  on  packing- 
house products  from  the  Missouri  River  to  New  York  and  the  seaboard? 
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Mr.  Miller.  I  think  it  was  45  cents  from  the  Missouri  River  to  the 
Atlantic  seaboiird. 

Mr.  Day.  That  was  the  lowest  rate  from  the  Missouri  River  ? 

Mr.  MiLLKR.  That  was  the  lowest  I  recall.  We  did  not  ])articipate 
in  those  low  rates,  speaking  for  our  own  line. 

Mr.  Day.  Have  you  any  information  that  tratlic  was  carried  by  your 
road — this  particular  traffic  we  are  inquiring  into  here — at  false 
weights  ? 

Mr.  Miller.  Never. 

Mr.  Day.  No  nnderbilling  ? 

Mr.  Miller.  There  never  has  been  an  ounce  of  traffic  underbilled 
on  the  Turlington  of  any  description, 

Mr.  Day.  Any  other  shrinkage  except  in  the  rate  itself  in  regard  to 
pac^king-house  products  or  dressed  meats? 

Mr.  Miller.  Never. 

Mr.  Day.   How  about  cattle  ? 

Mr.  Miller.  Just  the  same. 

Mr.  Day.  Was  this  tratlic  billed  out  from  Missouri  River  points  to 
Chicago  or  for  the  Atlantic  seaboard  billed  Hat,  or  was  it  billed  at  the 
tariff? 

Mr.  Miller,  At  the  published  tariff". 

Mr.  Day.  How  are  the  differences  made  up?  How  is  the  refund  or 
rebate  ])aid  ? 

Mr.  Miller.  By  voucher. 

Mr.  Day.  Just  state  brietiy  the  course  of  procedure,  the  formula? 

Mr.  Miller.  We  receive  a  statement  giving  reference  to  the  billing 
of  the  freight — no  regular  claim  is  made  up — and  that  is  checked  anci 
a  voucher  made  for  the  amount. 

Mr.  Day.  Checked  by  whom? 

Mr.  Miller.  The  freight  auditor.  He  knew  nothing  about  the 
transaction. 

Mr.  Day.  The  claim  first  went  to  him? 

Mr.  Miller.  To  me. 

Mr.  Day.  And  you  transmitted  it  to  the  auditor? 

Mr.  Miller.  I  took  it  to  them  and  had  it  checked. 

Mr.  Day.  How  was  it  disbursed — by  check? 

Mr.  Miller.  Check. 

Mr.  Day.  Payable  to  whom? 

Mr.  Miller.  It  was  different — sometimes  to  the  traffic  manager  and 
sometimes  direct  to  the  principal. 

Mr.  Day.  You  mean  the  trafSc  manager  of  the  packing  house  ? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  Under  what  circumstances  were  checks  made  payable  to 
the  traffic  manager? 

Mr.  Miller.  I  know  what  firms  were  handled  that  way. 

Mr.  Day.  What  firms? 

iMr.  Miller.  At  Omaha,  I  think  the  Omaha  Packing  Coni]tany;  T 
tliink  it  was  paid  to  Mr.  (Jniuhait.  For  Swift  «S:  Comi)any,  to  Mr.  Fay. 
1  do  not  remember  how  it  was  as  to  Armour  »&  Company. 

Mr.  Day.  How  about  Morris? 

Mr.  Miller.  He  has  no  paclcing  house  there. 

J\Ir.  Day.  Did  you  carry  any  for  Morris? 

Mr.  Miller.  Vtou'i  St.  Joseph. 

Mr.  Day.  How  was  it  settled  there? 

Mr,  Miller.  I  settled  that,  although  it  did  not  come  under  my 
jurisdiction,  with  Mr.  Taylor. 
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Mr.  Day.  He  is  his  traffic  man? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  Did  you  give  the  check  in  Mr.  Taylor's  name! 

Mr.  Miller.  In  Mr.  Taylor's  name. 

Mr.  Day.  Do  you  draw  your  own  check? 

Mr.  Miller.  No,  sir;  the  company's  check. 

Mr.  Day.  How  are  these  disbursements  carried  on  the  books  of  your 
company? 

Mr.  Miller.  I  do  not  know. 

Mr.  Day.  Is  the  check  drawn  in  your  favor  in  the  first  instance? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  The  company's  check  is  sent  to  you? 

Mr.  Miller.  Yes,  sir;  on  a  voucher  approved  by  me. 

Mr.  Day.  And  you  send  the  check  to  Mr.  Taylor? 

Mr.  INIiLLER.  Yes,  sir;  mail  it  to  him. 

Mr.  Day.  Did  you  have  a  contract  covering  any  period  of  1901? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  A  contract,  agreement,  or  understanding? 

Mr.  Miller.  No  understanding  that  lasted  overnight. 

Mr.  Day.  Have  you  any  now? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  Are  published  tariffs  being  maintained  on  these  products 
now  ? 

Mr.  Miller.  They  are  supposed  to  be. 

Mr.  Day.  What  do  you  think  about  it? 

Mr.  Miller.  Mr.  Johnson  made  reference  to  something  that  I  did 
that,  so  far  as  your  knowledge  or  information  goes,  the  only  concession 
not  know  anytliing  about.     1  heard  the  same  rumor. 

Mr.  Day.  Do  you  wish  the  Commission  to  understand  you  as  stating 
that,  so  far  as  your  knowledge  or  information  goes,  the  only  form  of 
concession  made  by  your  road — that  portion  under  your  jurisdiction — 
during  1901  you  have  stated  to  them? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  That  is  all. 

Commissioner  Clements.  Is  your  road  the  one  that  Mr.  Johnson 
meant,  do  you  think? 

Mr.  Miller.  No,  sir;  the  Burlington  road  never  tried  to  contract 

Commissioner  Clements.  I  do  not  know  that  he  meant  a  contract. 
How  much  has  been  paid  in  190]  in  rebates? 

Mr.  Miller.  I  have  not  any  idea. 

Commissioner  Clements.  Could  you  not  approximate  it? 

Mr.  Miller.  No,  sir;  I  can  ascertain  and  let  you  know. 

Commissioner  Clemeni'S.  I  did  not  know  but  you 

Mr.  Miller.  If  you  want  that  information,  if  it  is  possible  for  me  to 
get  it  I  will  do  so  and  give  it  to  you. 

Commissioner  Clements.  I  did  not  know  but  that  you  knew  these 
things  in  the  general  run  of  your  business  and  could  give  us  some  idea. 
You  can  give  us  a  statement  showing  the  tonnage  of  the  shipments, 
the  freight  collected,  the  amount  paid  back,  and  to  whom  paid? 

Mr.  Miller.  I  do  not  know  whether  I  can  or  not.  If  you  want  it 
and  I  can  furnish  it,  I  will  do  it. 

Commissioner  Clements.  We  want  it,  and  if  you  can  not  furnish  it, 
we  would  like  to  know  why. 

Mr.  Miller.  All  right,  sir. 

The  Chairman.  That  seems  to  be  alL 

Witness  was  excused. 
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Mr.  Day.  I  wiil  call  Mv.  Stolir. 

Mr.  Kellogci.  Wlien  Mr.  Stolir  receivo«l  your  notice  he  was  on  the 
Pacific  coast  and  had  not  time  to  ^et  back.  lie  will  come  before  the 
Commission  at  any  time  you  desire,  it  was  not  possible  for  him  to  get 
here  yesterday,  to  day,  or  to-morrow. 

The  Chairman.  When  did  he  leave  for  the  Pacific  coast? 

Mr.  Kellogg.  A  week  a^o  last  Saturday,  I  think.  Mr.  Stohr  is  a 
man  who  never  Tceeps  out  of  the  way.  He  will  come  here  if  you  want 
him. 

The  Chairman.  If  his  attendance  is  required  he  will  come  to  Wash- 
ington or  such  place  as  we  designatet 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  I  will  call  Mr.  Wann. 

Fred  A.  Wann,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Please  give  your  name  and  relations  to  the  Chicago  and 
Alton. 

Mr.  Wann.  Fred  A.  Wann;  general  freight  agent. 

Mr.  Day.  How  long  have  you  been  general  freight  agent  of  that 
road  ? 

Mr.  Wann.  A  little  over  five  years. 

Mr.  Day.  Who  is  your  superior  officer  in  the  traffic  department? 

Mr.  Wann.  Our  president. 

Mr.  Day.  You  have  no  traffic  manager,  so  called? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Have  you  been  here  all  during  the  day? 

Mr.  Wann.  All  day;  yes,  sir. 

Mr.  Day.  Please  go  ahead  and  tell  the  Commission  in  what  respect 
your  road  has  made  concessions  from  the  published  tariffs  in  the  trans- 
portation of  packing  house  products  and  fresh  meats  from  Missouri 
River  points  to  the  Mississippi  River,  and  from  the  Mississippi  River 
to  Chicago  or  points  east  of  Chicago,  during  the  year  1901,  or  subse- 
quent to  July  1. 

Mr.  Wann.  The  first  throe  months  we  got  tariff  rates  on  dressed  beef 
and  i)acking-honse  products.  I  should  say  three  months,  it  may  be 
three  and  a  half— about  that  time.  Then  we  were  approached  and  told 
that  there  was  3  cents  being  used  on  packinghouse  products. 

Mr.  Day.  A  concession  of  3  cents  from  the  published  rate? 

Mr.  Wann.  Y^es,  sir.  Then,  I  should  say  the  latter  part  of  May  or 
June,  5  cents  on  fresh  meats  and  packing-house  products  from  Kansas 
City.     That  is  where  onr  provisions  come  from  to  Chicago  and  the  East. 

Mr.  Day.  What  did  you  do  when  you  heard  tliat? 

Mr.  W^ANN.  We  did  not  haul  any  provisions  from  July  until  the  latter 
part  of  October.     In  October  we  met  the  ">  cents, 

Mr.  Day.  You  mean  to  say  that  from  July  until  some  time  in  October 
on  all  traffic  you  cairied  you  collected  and  letained  the  pnblishcd  rate? 

i\Ir.  Wann.  1  do  not  think  we  hauled  five  cars,  during  that  time,  of 
packinghouse  products. 

Mr.  J  JAY.  How  about  dressed  meats? 

Mr.  Wann.  Dressed  meats  we  hauled  from  seven  to  ten  cars. 

Mr.  Day.  What  concession  did  you  make  on  dressed  meats? 

Mr.  Wann.  We  simply  stated  that  if  we  found  later  that  our  com- 
petitors were  making  this  ;"»  cents  we  would  protect  them,  which  we  did. 

Mr.  Day.  In  the  first  case  you  collected  the  publisiied  tarilH 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  And  subseciuently  made  a  refund  of  the  difference  between 
the  published  rate  and  what  rate — IS.js  cents? 
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Mr.  Wann.  Eighteen  and  a  Lalf  or  22,  as  the  case  might  be. 

Mr.  Day.  The  rate  from  Kansas  City  to  Chicago  was  23^? 

Mr.  Wann.  The  published  tariff. 

Mr.  Day.  And  you  carried  dressed  beef  at  what  rate? 

Mr.  Wann.  1  do  not  think  we  hauled  any  beef  to  Chicago  proper. 

Mr.  Day.  Well,  taking  the  Chicago  rate,  I  mean.  How  much  con- 
cession did  you  make  in  that? 

Mr.  Wann.  Five  cents. 

Mr.  Day.  Now,  about  packing-bouse  products  up  to  the  Mississippi 
River.     Did  you  carry  any  up  to  the  Mississippi  Eiver? 

Mr.  Wann.  For  the  first  three  months,  yes,  sir;  then,  as  I  stated, 
from  July  to  O<itober  we  virtually  hauled  none. 

Mr.  Day.  After  October  what  rate  did  you  put  in? 

Mr.  Wann,  I  instructed  my  men  5  cents  off. 

Mr.  Day.  That  was  18^  cents  from  Kansas  City  to  Chicago  or  Chicago 
common  points? 

Mr.  Wann.  'J  his  was  through  export  traffic;  90  per  cent  of  the 
Kansas  City  business  is  export,  i^ossibly  i)5. 

Mr.  Day.  You  carried  some  for  domestic  consumption  at  that  con- 
cession? 

Mr.  Wann.  If  there  was  any,  it  would  not  amount  to  anything — 
would  not  amount  to  5  per  cent. 

Mr.  Day.  Whatever  you  did,  it  went  at  the  samet 

Mr.  Wann.  At  the  same  rate;  yes,  sir. 

Mr.  Day.  How  did  you  adjust  the  differences  to  the  shipperst 

Mr.  Wann.  Through  our  connections. 

Mr.  Day.  How?     IState  how  you  did  it. 

Mr.  Wann.  In  export  provisions  we  prepaid  at  the  net  rate. 

Mr.  Day.  Pre])aid  at  Kansas  City  through  to  the  seaboard? 

Mr.  Wann.  I  do  not  know  whether  it  was  paid  through  to  seaboard 
or  not. 

Mr.  Day.  It  was  prepaid  beyond  your  line? 

Mr.  Wann.  Prepaid  all  the  way  through,  so  far  as  I  understood. 
It  was  i)re|)aid,  so  far  as  our  com])any  was  concerned,  less  the  amount 
we  agreed  to  refund. 

Mr.  Day.  Was  the  shrinkage  taken  out  in  advance? 

Mr.  Wann.  I  issued  a  relief  to  our  agent.  It  was  18 J  cents;  we 
would  accept  13^  prepaid. 

Mr.  Day.  Did  you  settle  any  of  these  by  voucher? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  In  October,  after  you  put  in  this  cut  rate,  made  this  con- 
cession of  5  cents,  was  that  billed  fiat? 

Mr.  Wann.  That  is  what  I  am  talking  about  now. 

Mr.  Day.  That  was  billed  at  the  published  tariff  rates? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  Now,  what  concession  was  made  on  dressed  meats  after 
October,  during  the  months  of  November  and  December? 

Mr.  Wann.  Tliat  was  5  cents. 

Mr.  Day.  How  were  dressed  meats  billed t 

Mr.  Wann,  At  taritf  rates. 

Mr.  Day.  The  same  thing? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  They  prepaid  them? 

Mr.  Wann.  No,  sir;  my  understanding  is  that  that  is  not  prepaid. 
That  is  settled  through  our  connections. 

Mr.  Day.  They  charge  it  back  to  you? 


APPENDIX   G.  361 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  It  is  settled  in  your  general  accounts? 

Mr.  Wann.  (leiieral  accounts,  on  voucliers  by  me. 

Mr,  Day.  What  is  it  supposed  to  be  for? 

Mr.  Wann.  Traffic  balances. 

Mr.  Day.  Does  it  state  that  it  is  a  shrinkage  of  the  rate? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Is  there  any  evidence  in  the  voucher? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  How  does  it  appear  on  the  books  of  your  company? 

Mr.  Wann.  That  I  do  not  know.  All  I  know  is  that  I  approve  the 
voucher  and  I  sign  it.     1  know  what  it  is. 

Mr.  Day.  So  far  as  the  paying  of  rebates  to  the  shippers  or  con- 
signees of  traffic  is  concerned,  during  the  past  year  you  have  done  noth- 
ing of  that  kind? 

Mr.  Wann.  Not  on  this  i;)articu]ar  business. 

Mr.  Day.  I  am  speaking  of  this  particular  business.  Packing-house 
products  and  dressed  meats  we  are  talking  about. 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  Did  you  have  any  information  that  traffic  was  underbilled 
on  your  line? 

Mr.  Wann.  No,  sir;  I  have  no  knowledge  of  it. 

Mr.  Day.  Have  you  any  reason  to  believe  that  traffic  is  carried  at 
less  than  actual  weights? 

Mr.  Wann.  No,  sir;  I  have  not. 

Mr.  Day.  Has  your  road,  so  far  as  you  have  information,  partici- 
pated in  any  shrinkage  whereby  a  reduction  of  the  rate  has  been 
accomplished? 

Mr.  Wann.  No,  except  where  tlie  rate  from  the  Mississippi  River  to 
New  York  is  lower  than  the  division  of  the  through  rate,  which  would 
force  us  to  particijiate  from  the  Mississii)pi  Kiver  to  New  York,  as  Mr. 
Johnson  explained. 

Mr.  Day.  And  in  these  instances  you  settled 

Mr.  Wann.  By  line  vouclK^rs. 

Mr.  Day.  The  line  agents  would  draw  on  you  for  your  share  of  that — 
their  auditing  department  would  draw  on  you  for  your  share  of  the 
rebate? 

Mr.  Wann.  No. 

Mr.  Day.  How  would  they  do  it? 

Mr.  Wann.  Those  balances  come  to  me,  and  when  checked  by  the 
auditor  1  issue  a  check  to  the  agent  of  t  lie  line. 

Mr.  Day.  The  line  agent  distributes  it  to  the  persons  entitled  t»  it? 

Mr.  Wann.  I  do  not  know. 

Mr.  Day.  Who  do  you  send  the  check  to? 

Mr.  Wann.  The  check  is  made  in  favor  of  the  line— the  Ked  Line, 
the  Blue  Tjine,  the  Traders'  Despatch,  taking  into  account  our  share 

Mr.  Da^'.  And  the  rebates? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  And  tiiey  divide  it  and  make  application  of  the  payment? 
You  simply  recognize  find  api)rove  of  the  allowance  by  your  company 
of  its  share  of  that? 

Mr.  Wann.  Yes,  sir;  our  projiortion. 

Mr.  Day.  After  you  found  in  October  what  3'ou  regarded  as  neces- 
sity to  cut  Ihe  rate,  did  you  make  any  contract  for  any  sixM-ific  time 
with  any  ])acking  house  or  any  trallic  man  representing  any  packing 
house  or  any  shipper? 
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Mr.  Wann.  No,  sir. 

Mr.  Day.  You  have  made  no  contract  or  understanding! 

Mr.  Wann.  Only  this:  We  never  make  an  arrangement  except  we 
can  take  it  out  in  thirty  days,  and  often  in  ten.  This  particular  con- 
tract would  be  subject  to  thirty  days. 

M  r.  Day.  What  was  said  when  you  put  this  in  ?  How  did  you  inform 
the  shipper  that  he  might  rely  on  this  rate  for  thirty  days? 

Mr.  Wann.  I  would  say  to  a  connection,  you  can  charge  us  that 
amount  subject  to  thirty  days'  notice  of  change. 

Mr.  Day.  How  did  you  advise  the  people  on  the  Missouri  and  the 
Mississippi  rivers  that  you  would  make  that  cut? 

Mr.  Wann.  I  do  not  think  it  necessary  to  advise  them,  because  most 
of  them  are  represented  in  Chicago. 

Mr.  Day.  But  it  was  necessary  for  them  to  know  that  it  would  stay 
in  thirty  days,  was  it  not? 

Mr.  Wann.  I  do  not  think  so. 

]\Ir.  Day.  How  did  you  make  this  special  arrangement;  what  form 
did  this  special  arrangement  take? 

Mr.  Wann.  I  say  when  we  were  convinced  that  other  roads  were 
making  this,  1  told  our  connections  and  shii^pers  when  they  came  into 
my  oflice 

Mr.  Day.  Told  them  what? 

Mr.  Wann.  I  told  them  we  would  meet  the  situation,  and  in  the  mean- 
time if  they  found  out,  to  let  me  know. 

Mr.  Day.  That  they  could  go  ahead  and  ship? 

Mr.  Wann.  And  1  would  protect  them. 

Mr.  Day.  Did  you  give  them  to  understand  that  they  could  rely  on 
this  for  thirty  days? 

Mr.  Wann.  1  do  not  know  whether  I  said  that  specifically. 

Mr.  Day.  It  was  understood  that  they  could? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Mave  you  such  an  arrangement  as  that  in  nowt 

Mr.  Wann.  Virtually;  yes,  sir. 

Mr.  Day.  It  is  in  now? 

Mr.  Wann.  Virtually;  yes,  sir. 

Mr.  Day.  Are  you  carrying  either  of  these  commodities  at  a  lower 
rate  than  the  published  rate  now? 

Mr.  Wann.  That  I  do  not  know  yet.  I  will  not  know  until  I  know 
what  the  other  roads  are  doing.  All  I  know  is  what  rumor  says.  I 
believe  there  is  one  now. 

Mr.  Day.  You  believe  there  is  a  contract  other  than  yoursi 

Mr.  Wann.  I  do  not  know. 

Mr.  Day.  You  say  it  is  the  rumor? 

Mr.  Wann.  Yes,  sir;  that  is  the  rumor. 

Mr.  Day.  Do  you  make  any  concessions  on  cattle? 

Mr.  Wann.  If  we  were  asked — I  do  not  know  that  we  would  charge 
more  on  cattle  than  on  fresh  beef. 

Mr.  Day.  During  last  year  did  you  carry  cattle  at  a  lower  rate  than 
the  published  rate? 

Mr.  Wann.  I  think  we  did. 

Mr.  Day.  For  whom? 

Mr.  Wann.  I  do  not  know.    I  would  have  to  look  that  up. 

Mr.  Day.  At  what  rate? 

Mr.  Wann.  Some  at  $5  and  some  possibly  at  $10  a  car  off  at  Chicago. 

Mr.  Day.  It  did  not  go  by  the  hundred  pounds? 

Mr.  Wann.  No,  sir;  cattle  take  the  same  rate  as  beef. 
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Mr.  Day.  There  ia  a  great  difference  between  $5  a  car  and  5  cents  a 
hundred  pounds  ott'. 

Mr.  Wann.  Yes,  sir.  The  division  of  the  through  rate  would  be  19 
or  20  cents.     It  woukl  be  at  that  case  83. 

Mr.  Day.  When  did  you  hear  this  rumor  that  there  was  a  contract 
for  19U2? 

Mr.  Wann.  Last  time,  just  now. 

Mr.  Day.  Well,  prior  to  this  in(iniry? 

Mr.  Wann.  I  do  not  know  that  I  (-(mid  say. 

Mr.  Day.  What  packing  house  did  this  rumor  attribute  the  contract 
to  be  with? 

Mr.  Wann.  I  do  not  know. 

Mr,  Day.  Wliat  ones?  You  know  what  concerns  the  rumor  at- 
tached to? 

Mr.  Wann.  I  do  not  like  to  testify  as  to  rumor. 

Mr.  Day.  1  am  asking  you  as  to  the  rumor.  You  say  you  are  pre- 
pared to  meet  that  sitnation. 

Mr.  Wann.  Well,  I  think  the  testimony  that  will  be  given  will  satisfy 
you  about  the  situation  on  this  particular  commodity. 

Mr.  Day.  AVhere  is  it  rumored  that  this  contract  ai)i)lies  between? 

Mr.  Wann.  Well,  I  presume  between  the  Missouri  liiver  and  New 
York.  I  presume  between  the  Missouri  River  and  New  York  or  the 
East. 

Mr.  Day.  How  much  concession  does  rumor  attribute  to  this  contract? 

Mr.  Wann.  That  1  do  not  know.  That  lias  never  been  mentioned  in 
my  presence. 

Mr.  Day.  Now,  where  you  made  these  authorizations  to  your  agent 
at  Kansas  City  to  accept  13^  cents  on  provisions,  in  whose  behall'  was 
that?     Who  was  the  shipper? 

Mr.  Wann.  Well,  we  have  hauled  the  provisions  of  the  Cndahy  peo- 
ple, the  S.  &  S.  Company,  Hwift  &  Co.,  and  the  Omaha  Tacking  Com- 
l)any.     We  treat  them  all  alike. 

Mr.  Day.  Does  your  line  extend  up  to  Omaha? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Has  the  Omaha  establishment  a  place  at  Kansas  City? 

Mr.  Wann.  They  had.    1  think  they  stopped  the  1st  of  January. 

Mr.  Day.  January  of  this  year? 

Mr.  Wann.  Y'es,  sir. 

Mr.  Day.  You  say  you  have  made  no  settlements  by  voucher  with 
these  shippers? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Nor  check t 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Nor  cash  1 

Mr.  Wann.  No,  sir. 

Mr.  Day.  That  is  all,  your  honors. 

(Commissioner  Clements.  Can  yon  make  up  a  statement  and  show 
each  shi))ment  during  the  last  year  and  who  it  was  made  by  and  the 
rate  paid? 

Mr.  Wann.  You  mean  this  ])articular  traflic? 

Commissioner  Clements.  These  products  that  are  the  subject  of 
this  iufjuiry. 

IMr.  Wann.  That  can  be  done,  Mr.  Commissioner.  The  auditing 
department  has  charge  of  that. 

Commissioner  Clements.  And  show  the  amount  of  rebates  paid  to 
each  person? 
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Mr.  Wann.  I  presume  that  could  be  done.  It  would  be  quite  a  job, 
because  there  might  be  a  number  of  other  items  for  traffic  balances.  I 
presume  it  could  be  done,  but  it  would  take  a  lot  of  time. 

Commissioner  Clements.  It  is  an  important  matter,  and  we  would 
be  glad  to  have  that  statement  of  each  shipment,  the  amount  of  the 
rate  collected,  the  amount  of  the  rebates  paid,  and  the  date  of  each. 

Mr.  Wann.  I  will  have  that  made  up  by  the  auditing  department. 

Commissioner  Clements.  Do  you  know  how  much  was  paid  during 
the  year? 

Mr.  Wann.  I  should  think  not  to  exceed  $2,500  or  $2,600  a  month. 

Commissioner  Clements.  To  all  shippers? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  Have  you  named  the  persons  with  whom 
you  deal  in  regard  to  these  rebates  respecting  each  of  these  houses? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  You  have  already  given  the  names? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  I  infer  from  your  testimony  that  when 
this  rate  got  down  to  13^-  cents  it  was  pretty  well  maintained  by  all  the 
lines'^ 

Mr,  Wann.  Yes,  sir ;  it  was  by  us. 

The  Chairman.  What  is  your  information  and  belief  as  to  whether 
it  was  maintained  by  other  lines! 

Mr.  Wann.  I  think  it  has  been  maintained. 

The  Chairman.  I  will  ask  what  has  been  asked  a  previous  witness. 
Can  you  explain  why  it  is  easier  to  observe  a  l.'U  cent  rate  than  an 
18^-cent  rate? 

Mr.  Wann.  It  is  as  easy  to  maintain  an  18J-cent  rate  as  a  13^-cent 
rate. 

The  Chairman.  Why  has  it  not  been  done? 

Mr.  Wann.  You  might  ask  me  if  I  was  the  leader. 

The  Chairman.  I  know  you  are  not. 

Mr.  Wann.  Simply  competition  forces  it,  I  am  sorry  to  say. 

The  Chairman.  You  do  not  approve  of  this  state  of  affairs,  Mr. 
Wann? 

Mr.  Wann.  No,  sir ;  I  do  not. 

The  Chairman.  How  do  you  think  it  can  be  corrected? 

Mr.  Wann.  That  is  a  great  big  problem.  I  have  tried  to  study  it 
for  a  number  of  years. 

The  Chairman.  You  have  no  remedy  to  suggest  for  this  state  of 
things? 

Mr.  Wann.  No,  sir. 

Commissioner  Fifer.  How  did  the  rates  in  the  days  of  pools  com- 
pare with  the  rates  at  the  present  time?     Were  they  more  or  less? 

Mr.  Wann.  Well,  the  rates  all  the  time  have  been  declining  for  the 
last  thirty  years. 

Commissioner  Prouty.  How  much  did  this  rate  decline  in  the  last 
twenty  years? 

Mr.  Wann.  I  was  talking  of  rates  in  general.  I  do  not  know  as  to 
rates  on  dressed  beef.  I  have  only  had  direct  charge  of  it  for  five 
years.     But  it  is  too  low  to  day. 

The  Chairman.  Is  the  published  tariff  lower  than  it  was  five  years 
ago? 

Mr.  Wann.  No,  sir.    The  published  rate  is  too  low,  in  my  judgment? 

Commissioner  Prouty.  Is  it  lower  than  it  was  ten  years  ago? 

Mr.  Wann.  I  do  not  think  so.    I  may  be  wrong. 
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Commissioner  Pkouty.  This  competition  has  not  i)ro(liiced  any 
effect  on  the  published  tarit'il 

Mr.  Wann.  No,  sir 

Commissioner  Pkouty.  Whatever  effect  it  has  produced  has  been 
on  the  secret  taritt? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Prouty.  Do  you  think  the  secret  tariff  would  be 
better  maintained  if  you  liad  a  ])ool,  than  it  is  now? 

Mr.  Wann.  If  there  was  a  pool,  1  do  not  think  there  would  be  any 
secret  rate.    Past  experience  makes  me  say  that. 

Commissioner  Pkouty.  If  Mr.  Johnson's  idea  is  right,  the  public 
would  i)ay  just  so  much  more  for  this  service  than  they  do  now? 

Mr.  Wann.  1  do  not  think  they  would. 

Commissioner  Pkouty.  Who  do  you  think  gets  the  benefit  of  the 
cut  rate? 

Mr.  Wann.  It  is  a  hard  question.  When  rates  are  very  low  they 
have  got  to  give  it  up.  They  can  not  keep  it.  The  competition  among 
themselves  is  so  great.  I  never  found  my  butcher  reducing  my  bill  on 
account  of  it. 

Commissioner  Fifek.  If  pooling  was  legalized  at  the  present  time,  do 
you  think  it  would  reduce  the  rate  between  Kansas  City  and  Chicago? 

Mr.  Wann.  No,  sir. 

Commissioner  FiFER.  You  think  there  would  be  no  disposition  on 
the  part  of  the  railroads  to  get  together  and  push  up  the  rates? 

Mr.  Wann.  No,  sir. 

Commissioner  Prouty.     Why  not,  if  they  are  too  low? 

Mr.  Wann.  I  was  thinking  of  the  whole  situation. 

Commissioner  Pkouty.  You  think  it  would  raise  the  rate  on  dressed 
beef? 

Mr.  Wann.  I  think  it  should  be  raised  for  the  service  given. 

Commissioner  Pkouty.  Do  not  you  think  the  rates  generally  are  too 
lowl 

Mr.  Wann.  Yes,  sir;  on  the  heavy  commodities  moved. 

Commissioner  Pkouty.  The  effect  of  a  pooling  provision  would  be 
to  raise  the  rates,  would  it  not? 

Mr.  Wann.  No,  sir;  if  the  rates  were  maintained. 

Commissioner  Pkouty.  If  they  were  satisfied  they  could  maintain 
the  rates? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Pkouty.  That  is  all. 

The  Chairman.  If  there  are  no  further  questions  to  be  asked  Mr. 
Wann,  he  will  be  excused. 

The  witness  was  excused. 

Mr.  Day.  I  will  call  Mr.  A.  0.  Bird. 

A.  C.  Bird,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Bird,  you  are  the  traffic  manager  of  the  Chicago,  Mil- 
waukee and  St.  Paul? 

Mr.  Bird.  I  am  third  vice  president. 

]\Ir.  Day.  What  is  the  general  scope  of  your  jurisdictiouT 

Mr.  Bird.  I  have  charge  of  all  traffic. 

Mr.  Day.  Mr.  Bird,  please  state  to  the  Commission  what  concessions 
from  the  published  tariffs  were  made  on  your  line  during  the  year  11)01 
in  respect  to  the  transi)ortation  of  i)acking-house  products  and  dressed 
meats,  taking  packing  house  products  tirst. 
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Mr.  Bird.  The  taritt'rate  iVoiii  the  Missouri  Ifiver  to  Chicago  is  23i 
cents,  and  from  the  ]Mississi[)pi  Kiver  crossings  18A  cents.  During  the 
early  part  of  the  year,  as  near  as  I  recall  it,  the  tariff  rate  was  enforced. 
In  the  spring,  or  a  little  later,  my  impression  is,  a  concession  of  3  cents 
was  made;  and  in  July,  perhaps  about  the  middle  of  July,  the  conces- 
sion was  5  cents,  and  that  is  true  of  fresh  meats. 

Mr.  Day.  And  that  5-ceut  concession  continued  throughout  the  year? 

Mr.  Bird.  Yes,  sir. 

Mr.  Day.  Was  the  concession  greater  thau  that  during  any  period  of 
the  last  eight  months  of  the  year? 

Mr.  Bird.  I  think  not. 

Mr.  Day.  Was  that  concession  made  on  these  two  commodities — the 
commodities  known  as  packing-house  products  and  dressed  meats  with- 
out reference  to  the  destination  of  the  trafi&c?  I  mean  domestic  and 
export. 

Mr.  Bird.  Yes,  sir. 

Mr.  Day.  How  was  it  billed?  This  trafiBc  that  your  road  carried  at 
a  concession  from  the  established  rates,  how  was  it  billed? 

Mr.  Bird.  With  the  possible  exception  of  export  for  a  period,  it  was 
generally  billed  at  the  tariff  rate. 

Mr.  Day.  What  period  was  thatjexception? 

Mr.  Bird.  I  am  not  clear  as  to  that.  Certain  export  business  was 
billed  prepaid  at  the  net  rate  to  the  Mississippi  Kiver  and  there 
rebilled  through  to  the  Atlantic  destination. 

Mr.  Day.  When  settlements  were  made,  what  form  did  they  take, 
settlements  with  the  shippers?  They  billed  it  at  one  rate  and  carried 
it  at  another? 

Mr.  Bird.  I  can  not  answer  that  in  detail,  but  in  general  1  can  tell 
you.  A  stateuicnt  was  made  by  the  shipper,  or  agent  of  the  shipper, 
shtt)wing  the  date  of  .shipment  and  the  weight,  and  handed  in.  It  was 
understood  how  much  concession  was  made,  and  it  was  made. 

.Mr.  Day.  How  was  it  done — in  the  form  of  a  voucher  or  check? 

Mr.  Bird.  Voucher, 

Commissioner  Prouty.  Was  that  voucher  signed  by  the  shipper  when 
he  got  his  money? 

Mr.  Bird.  AVell,  doubtless.  I  do  not  think  I  ever  saw  one  signed  by 
the  shi[)per,  but  there  was  a  receipt  given  in  some  form. 

(Commissioner  Prouty.  Is  that  receipt  preserved  by  your  company? 

Mr.  Bird.  I  can  not  say  detiuitely. 

Commissioner  Prouty.  Into  whose  office,  or  through  whose  office, 
would  that  receipt  pass? 

Mr.  Bird.  When  I  approved  the  voucher,  it  was  the  last  I  saw  of  it, 
I  do  not  know. 

Commissioner  Prouty.  Do  you  think  it  was  discreet  to  let  somebody 
else  deal  with  it  afterwards? 

Mr,  Bird.  I  could  not  do  it  all  myself. 

Commissioner  Prouty,  You  approved  the  voucher? 

Mr.  Bird.  Yes,  sir. 

Commissioner  Prouty.  You  do  not  know  how  it  is  paid? 

JNIr.  Bird.  I  could  not  answer  definitely  in  that  respect. 

Mr.  Day.  To  whom  did  you  transmit  the  claim  after  you  approved 
it?    What  office  did  it  go  to? 

Mr.  Bird.  The  general  freight  agent  or  some  one  designated  by  him 
generally. 

Mr.  Day.  Well,  when  it  went  to  voucher  and  the  check  or  draft  was 
issued,  who  issued  the  draft  or  check? 
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Mr.  Bird.  1  do  not  know.  I  did  not  touch  that  part  of  it.  Some 
one  paid  it. 

Mr.  Day.  You  approved  these  cUiims  in  the  first  instance? 

Mr.  Bird.  Yes,  sir. 

Mr.  Day.  In  whose  behalf  were  these  claims  approved,  what  con- 
cerns? 

M~.  Bird.  My  recollection  is  that  it  was  with  the  individual  with 
whoM  the  arrangement  was  made,  but  1  can  not  be  [)ositive.  There 
were  a  good  many  transactions  and  1  really  do  not  know. 

Mr.  Day.  Your  recollection  is  that  the  claims  were  iu  favor  of  the 
agent  who  took  charge  of  the  business? 

Mr.  Bird.  Yes,  sir. 

Mr.  Day.  Now,  what  concerns,  what  firms,  what  ])acking  houses, 
say,  during  the  past  six  months,  were  these  claims  made  in  favor  of? 

Mr.  Bird.  1  think  the  St.  Paul  company  handled  claims  that  way 
for  every  packer  on  the  Missouri  River. 

Mr.  Day.  Were  these  concessions  uniform  ?  Is  it  your  understanding 
that  all  the  lines  between  Kansas  City  and  Chicago  made  identically 
the  same  concession  from  the  published  rate':? 

Mr.  Bird.  Well,  not  precisely  that.  Perhaps  there  might  be  a 
variation  of  dates — not  very  much.  As  a  rule,  my  impression  is  that 
all  the  shippers  had  the  same  rates. 

Mr.  Day.  What  was  the  occasion  of  these  concessions?  They  were 
made  under  your  direction  or  authorization? 

Mr.  Bird.  Under  my  authorization. 

Mr.  Day.  What  reasons  moved  you  to  depart  from  your  published 
rate? 

Mr.  Bird.  Comi)etition,  i)ure  and  simple. 

Mr.  Day.  You  mean  by  that  somebody  else  had  made  a  concession 
or  that  you  believed  they  had? 

Mr.  Bird.  1  believed  they  had. 

Mr.  Day.  Lines  between  Kansas  City  and  Chicago  or  between  Chi- 
cago and  St.  Louis? 

Mr.  Bird.  So  far  as  the  general  business  is  concerned,  between  our 
direct  comi)etitors. 

Mr.  DAY".  Did  you  make  any  greater  concession  on  traffic  destined 
for  points  east  of  Chicago  than  on  traffic  that  had  Chicago  for  its 
objective? 

Mr.  Bird.  I  can  not  answer  that  definitely,  but  I  think  there  was  a 
time  that  we  carried  on  export  provisions  a  little  lower  rate. 

Mr.  Day.  What  was  the  lowest  rate  you  know  of  that  traffic  was 
carried  on  from  the  Missouri  Kiver  to  the  Atlantic  seaboard,  or  from 
the  Mississippi  Kiver  to  the  seaboard? 

Mr.  Bird.  1  can  not  answer  that.  We  have  made  our  rates  to  the 
Missi8sipi)i  Kiver  or  to  Chicago.  We  made  the  rate  to  the  Mississippi 
Kiver  an  arbitrary  rate,  and  from  the  Mississippi  Kiver  to  the  seaboard 
destination  we  Joined  our  easlern  connection  in  whatever  rate  was 
made. 

Mr.  Day.  What  was  the  lowest  rate  you  made  from  any  Missouri 
River  point  to  the  Mississippi  Kiver? 

Mr.  Bird.  I  think  the  lowest  made  during  the  year  was  13^  cents. 
That  is  my  recollection. 

Mr.  Day.  And  the  lowest  to  Chicago T 

Mr.  Bird.  Eighteen  and  a  half  cents. 

Mr.  Day.  And  the  lowest  from  the  Mississippi  Kiver  to  New  York  or 
Boston? 
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Mr.  Bird.  I  do  not  know. 

Mr.  Day.  Tlie  lowest  you  can  recall? 

Mr.  Bird.  About  119  or  30  cents  on  packing-house  products,  and 
possibly  35  on  dressed  meats,  or  45.     I  do  not  remember;  45,  I  tLiiik. 

Mr.  Day.  Mr.  Bird,  has  your  road  a  contract  or  arrangement  with 
any  concern  now  representing  a  concession  in  rates  on  iiacking-house 
products  or  dressed  meats? 

Mr.  Bird.  I  think  we  have  an  understanding  that  we  intend  to  meet 
the  rates  made  by  any  standard  line. 

Mr.  Day.  What  do  you  mean  by  a  "standard  line?" 

Mr.  Bird.  A  line  that  can  make  a  fast  run  on  dressed  beef. 

Mr.  Day.  What  are  those  lines? 

Mr.  Bird.  Such  lines  as  the  Northwestern,  the  Burlington,  the 
Alton,  and  the  Eock  Island. 

Commissioner  Prouty.  What  evidence  are  you  going  to  require  to 
convince  you  that  a  standard  line  has  made  another  rate  than  the  pub- 
lished rate? 

Mr.  Bird.  The  only  evidence  we  ever  have — either  the  statement  of 
the  shipper  or  possibly  the  admission  of  the  other  carrier,  or  both. 

Commissioner  Fifer.  Can  you  not  sometimes  tell  by  the  shifting  of 
the  freight? 

Mr.  Bird.  We  guess  it  from  that.  We  surmise  that  there  is  either 
a  change  in  the  rate  or  a  purpose  to  make  us  believe  the  rate  has  been 
changed. 

Commissioner  Prouty.  I  understand  that  you  are  carrying  this 
freight,  and  you  say  to  your  shippers  if  any  line  makes  a  lower  rate  we 
will  meet  it? 

Mr.  Bird.  We  expect  to  meet  it. 

Commissioner  Prouty.  How  are  you  going  to  know? 

Mr.  Bird.  Those  are  tbe  only  means  we  have  of  knowing. 

Commissioner  Clements.  Suppose  one  of  these  houses  sends  a  state- 
ment for  a  shipment  made  yesterday  or  the  day  before,  what  are  you 
going  to  do  about  it? 

Mr.  Bird.  I  do  not  know. 

Commissioner  Prouty.  About  how  low  a  rate  do  you  understand  the 
other  fellow  is  likely  to  make? 

Mr.  Bird.  I  do  not  think  there  is  any  inclination  to  go  below  18^ 
cents  to  Chicago.  I  think  most  lines  are  willing  to  go  out  of  the  busi- 
ness at  anything  less  than  that. 

Commissioner  Prouty.  If  your  shipper  came  around  and  said  that 
the  rate  was  18i  cents,  would  you  be  inclined  to  accept  that  statement 
and  give  him  the  benefit  of  it? 

Mr.  Bird.  Very  much  inclined. 

Commissioner  Clements.  Don't  you  think  the  shippers  unduly  work 
the  railroads  that  way,  if  their  statement  is  accepted  as  satisfactory 
proof  of  the  cutting  of  the  rate  by  some  competitor? 

Mr.  Bird.  Well,  I  ought  to  susi)ect  a  good  many  such  things  as  that. 

Commissioner  Clements.  It  makes  a  very  unsatisfactory  conrjitiou 
of  rates,  does  it  not,  to  have  to  depend  on  the  statements  of  shippers 
that  want  a  lower  rate? 

Mr.  Bird.  Exceptionally  so. 

Commissioner  Prouty.  Who  do  you  think  gets  the  benefit  of  the 
cutting  of  the  rate? 

Mr.  Bird.  I  am  not  so  sure  of  that  as  I  am  who  makes  the  loss.  I 
think  under  some  circumstances  the  public  get  it.  I  think  there  is 
just  as  much  competition  sometimes  between  the  packers  as  there  is 
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between  the  railroads,  and  they  are  laboring?  under  the  same  disad- 
vantages as  the  carriers,  and  therefore  they  lose  the  iniaK'nary  profit. 
If  a  single  shii)i)er  had  a  concession  that  others  had  not  he  would  get 
the  benefit  probably. 

Commissioner  Prouty.  Your  impression  is  that  all  of  them  get  the 
same  rate? 

Mr.  Bird.  I  am  quite  certain  of  that. 

Commissioner  Prouty.  And  that  the  railroads  carry  at  about  the 
same  rate  ? 

Mr.  Bird.  My  belief  is  that  18J  cents  is  considered  as  low  as  any- 
body wants  to  go. 

Commissioner  Prouty.  If  a  low  rate  is  a  good  thing  for  the  public, 
why  is  not  this  thing  all  right  now?  The  public  are  getting  about  5 
cents  better  than  they  would  if  you  maintained  the  published  rate? 

Mr.  Bird.  1  do  not  think  I  quite  comprehend  your  question. 

Commissioner  Prouty.  You  say  that  is  a  bad  state  of  affairs-,  that 
you  do  not  like  it.  If  the  public  get  the  benefit  of  this  rate  tlie  public 
are  getting  the  benefit  of  a  5  cent  better  rate  than  they  would  if  you 
maintained  the  published  tariff.  You  say  that  everybody  has  the  same 
rate.    If  that  is  so,  why  is  not  this  present  condition  of  things  all  right? 

Mr.  Bird.  I  think  the  rate  is  too  low. 

Commissioner  Prouty.  That  is  the  only  fault  you  have  to  find  with 
it,  that  the  rate  is  too  low? 

Mr.  Bird.  [  think  it  is,  decidedly. 

Commissioner  Prouty.  What  is  your  remedy  for  this  situation? 
How  are  you  going  to  stop  these  departures  from  the  published  rate? 

Mr.  Bird.  1  have  never  been  able  to  find  one.  1  do  not  think  there 
is  any  hope  of  a  better  condition  until  the  carriers  are  permitted  to 
make  contracts  with  each  other. 

Commissioner  Prouty.  You  think  that  would  remedy  it? 

Mr.  Bird.  Under  proper  arrangements;  yes,  sir. 

Commissioner  Prouty.  Yon  seem  to  have  gotten  into  a  hopeless 
situation.  Last  year  you  maintained  the  rate  at  the  beginning;  then 
you  got  to  a  concession  of  3  cents.  This  year  you  are  willing  to  start 
out  with  5. 

Mr.  Bird.  Not  start  out.  It  is  more  like  a  continuation.  The  fore 
part  of  1901  the  rates  were  satisfactorily  maintained. 

Commissioner  Prouty.  In  other  words,  you  have  got  around  now  to 
the  point  where  there  is  no  new  leaf  to  turn  over.  You  have  turned 
them  all  over. 

Mr.  Bird.  I  am  afraid  so. 

Commissioner  Clements.  Don't  you  think  that  some  of  the  smaller 
shippers  get  the  worst  of  it  in  these  departures,  and  do  not  get  an  equal 
cut  with  the  larger  ones? 

Mr.  Bird.  I  do  not  know  of  any  such  case. 

Commissioner  Clements.  You  are  speaking  now  of  those  on  the 
Missouri  liiver  and  at  Chicago? 

Mr.  Bird.  At  the  Missouri  River. 

Commissioner  Clements.  You  do  not  know  anything  about  how  it 
aflects  any  of  these  smaller  ones  east  of  Chicago? 

Mr.  Bird.  I  do  not  know  how  the  business  is  conducted  here  except 
from  information  I  got  to  day. 

Commissioner  Cljoments.  You  think  the  small  ones  fare  as  well  as 
the  large  ones  along  the  Missouri  River — that  they  get  as  low  a  rate  and 
get  it  as  quickly? 

Mr.  liiRD,  There  seems  to  be  something  in  the  air  that  they  all  know 
it  and  get  there  pretty  quickly. 
74Lv— 05 'J4 
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Commissioner  Clements.  Can  you  furnish  us  a  statement  of  all  ship- 
ments during  the  last  year,  15101,  showing  the  amount  of  each  shipment 
over  your  road,  the  names  of  the  shijipers,  the  amount  of  freight  col- 
lected, the  amount  paid  back,  and  to  whom  paid? 

Mr.  Bird.  That  involves  a  laborious  statement,  but  we  can  furnish  it 
if  you  wish.  All  our  statements  of  this  character  are  for  the  calendar 
year — from  whom  shipped,  to  whom  consigned? 

Commissioner  Clements.  And  the  amount  of  each  rebate  allowed 
and  the  date  when  paid? 

Mr.  Bird.  I  think  so.    I  am  not  positive. 

Commissioner  Fifer.  If  pooling  was  legalized  would  it  raise  the 
rates  materially  from  Kansas  City  to  Chicago? 

Mr.  Bird.  That  would  depend  on  the  conditions  under  which  it  was 
legalized,  the  restrictions  placed  on  pooling.  Are  you  speaking  of  this 
particular  traffic? 

Commissioner  Fifee.  Yes,  sir. 

Mr.  Bird.  I  think  if  the  pool  was  legalized  the  rate  would  be  23J 
cents  net. 

Commissioner  Fifer.  That  is  the  published  rate  now? 

Mr.  Bird.  Yes,  sir. 

Commissioner  Fifer.  You  say  that  rate  is  too  low? 

Mr.  Bird.  I  doubt  if  it  would  be  good  policy  to  advance  a  rate  under 
such  circumstances. 

Commissioner  Fifer.  Is  there  a  fair  profit  at  23^  ceuts? 

Mr.  Bird.  1  do  not  think  that  traffic  pays  its  share  of  transportation 
charges  at  23^  cents. 

Commissioner  Clements.  As  an  active,  intelligent  traffic  manager  of 
a  railroad,  I  suppose  you  are  always  looking  out  for  leaks  in  your  rail- 
road as  far  as  you  can.  Can  you  tell  us  the  amount  you  paid  last  year 
in  rebates? 

Mr.  Bird.  It  would  only  be  a  guess. 

Commissioner  Clements.  Would  it  not  be  something  more  than  a 
guess? 

Mr.  Bird.  There  have  been  parts  of  the  year  that  we  were  not  doing 
much  business. 

Commissioner  Clements.  Well,  I  guess  that  statement  will  cover 
that. 

Mr.  Day.  Mr.  Bird,  is  the  contract  in  writing? 

Mr.  Bird.  No  sir. 

Mr.  Day.  Is  it  for  a  definite  time? 

Mr.  Bird.  I  think  not.    I  do  not  think  it  is. 

Mr.  Day.  Does  it  fix  the  rate? 

Mr.  Bird.  The  general  proposition  is  that  we  are  supposed  to  meet 
our  competitors,  but  not  lower  than  so  much. 

Mr.  Day.  How  long  has  it  been  in  operation? 

Mr.  Bird.  We  have  been  carrying  probably  this  same  rate  since 
sometime  in  October,  perhaps  farther  back  than  that. 

Mr.  Day.  Is  it  with  more  than  one  concern?  • 

Mr.  Bird.  The  same  rate  to  all. 

Mr.  Day.  I  am  speaking  of  this  contract. 

Mr.  Bird.  We  have  no  si)ecific  contract— provided  the  rate  does  not 
go  belo  w  somuch.  There  have  been  conversations  with  various  people 
on  the  subject,  but  I  can  not  attempt  to  give  you  more  than  a  general 
answer  on  these  questions. 

Mr.  Day.  That  is  all  I  wish  to  ask  Mr.  Bird. 

The  Chairman.  That  seems  to  be  all,  Mr.  Bird. 

Mr.  Day.  Mr.  Paul  Morton. 
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Paul  Morton,  being  duly  sworn,  testilieil  as  follows: 

Mr.  Day.  Mr.  Morton,  will  you  state  your  official  relation  to  the 
Atchison  road,  what  yonr  jurisdiction  is? 

Mr.  Morton.  I  have  j2;cncral  charge  of  the  commercial  relations  of 
the  couii)any. 

Mr.  Day.  And  charge  of  its  traffic  departmentt 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  Mr.  Morton,  the  Commission  wants  to  know  the  conces- 
sions that  have  been  made  during  the  i)ast  year;  take  the  year  1901, 
or  the  last  part  of  it,  or  eight  months  of  the  year;  what  concessions 
have  been  made  from  the  establislied  tariffs  in  the  transportation  of 
])ackinghouse  products  and  dressed  beef  or  dressed  meats  by  your 
road? 

Mr.  Morton.  We  have  carried  the  business  from  Kansas  City  to 
Chicago  for  5  cents  less  than  the  published  tariff  to  Chicago  and 
Chicago  junction  ])olnts. 

Mr.  Day.  Domestic  as  well  as  export? 

Mr.  Morton.  Botlf. 

Mr.  Day.  How  long  have  you  been  doing  that? 

Mr.  Morton.  We  (lid  it,  I  think,  about  April  1 ;  we  commenced  to  do 
it  from  the  beginning  of  the  year,  at  which  time  there  was  a  general 
declaration  of  good  iaith  and  intention  of  an  absolute  maintenance  of 
rates.  We  maintained  the  rate  until  about  Apiil  1.  We  carried,  1  think, 
about  2  per  cent  of  the  business  from  Kansas  City  to  Chicago.  We 
bring  into  Kansas  City  about  o3i  j)er  cent  of  all  the  live  stock  brought 
in  there. 

Commissioner  Fifer.  What  i)er  cent? 

Mr.  INIoR'i'ON.  About  '.'>'■'>},,  and  we  were  not  satisfied  with  the  propor- 
tion of  tlie  product  that  we  were  getting  out.  1  do  not  know  that  rates 
were"  being  cut  via  (Chicago  or  via  St.  Louis,  but  we  do  know  that  we 
were  confronted  with  a  condition,  not  a  theory,  and  we  could  not  get 
any  business  unless  we  met  the  conditions,  whicli  we  did.  We  told  one 
of  the  largest  shii)i)ers  in  Kansas  City  that  if  they  would  come  and  ship 
with  us  we  would  give  them  5  cents  reduction  from  the  tarilf,  and  in 
order  to  get  them  we  had  to  ])romise  to  do  it  for  a  year — I  tliink  until 
the  1st  of  July  of  this  year,  11102.  Ordinarily,  on  tariff  rates  we  ought 
to  carry  20  to  25  j)er  cent  of  the  business  from  Kansas  (Mty,  where  the 
rates  are  equal  by  all  lines.  Our  Justification  for  taking  this  business 
was  that  we  were  carrying  less  than  10  per  cent  of  what  we  thought 
we  were  fairly  entitled  to. 

Mr.  Day.  What  ])er  cent  of  the  packing-house  products  from  Kansas 
City  to  Chicago  do  you  think  your  road  ought  to  have? 

Mr.  Morton.  We  think  we  ought  to  have  one-fifth  of  it.  We  prob- 
ably would  not  get  that  under  an  arbitration,  but  that  would  be  what 
we  would  contend  in  case  we  went  before  an  arbitration  committee  for 
a  fair  share  of  the  business. 

Mr.  Day.  Have  you  carried  traffic — these  commodities — at  a  lower 
rate  than  18^  cents? 

Mr.  Morton.  No;  we  have  not,  unless  there  may  have  been  one  or 
two  o(;ca8ions  that  I  do  not  know  of  when  the  export  rate  was  on  a 
lower  basis  than  tiiat. 

Mr.  Day.  How  much  lower  basis  was  it? 

Mr.  Morton.  1  could  not  tell  you.  I  do  not  know  what  the  details 
are.     I  do  not  know  (hat  there  were  any  occasions. 

Mr.  Day.  Have  you  made  concessions  in  tl»is  traffic  in  any  other 
form  than  the  one  which  you  have  mentioned? 
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Mr.  Morton.  No;  no  other  form.  Tbis  rate,  by  the  way,  has  been 
open  to  everybody.  There  has  been  no  discrimination,  so  far  as  our 
company  is  concerned,  between  the  varions  shippers  of  packing-honse 
products  and  dressed  beef.  Any  shipper  that  used  our  line  we  would 
settle  with  on  that  basis. 

Mr.  Day.  How  was  this  traflSc  billed  out? 

Mr.  Morton.  Billed  on  the  tariff. 

Mr.  Day.  How  was  the  adjustment  madet 

Mr.  Morton.  By  cash. 

Mr.  Day.  At  the  time? 

Mr.  Morton.  Later. 

Mr,  Day.  It  was  billed  at  the  tariff  and  the  tariff  was  collectedt 

Mr.  Morton.  The  tariff"  was  collected. 

Mr.  Day.  Were  there  claims  presented  for  settlement? 

Mr.  Morton.  Statements. 

Mr.  Day.  Presented  to  whom? 

Mr.  Morton.  To  our  freight  department. 

Mr.  Day.  Approved  there? 

Mr.  Morton.  Settled  there. 

Mr.  Day.  They  did  not  go  through  the  auditing  department? 

Mr.  Morton.  The  vouchers  went  through  the  auditing  department — 
any  vouchers  for  specific  accounts.  These  shippers  that  did  not  sign 
any  vouchers — some  settlements  have  been  made  through  connecting 
lines. 

Mr.  Day.  Who  were  the  settlements  ma^e  with? 

Mr.  Morton.  The  shipper. 

Mr.  Day.  Any  more  than  one? 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  Who  were  they? 

Mr.  Morton.  The  jjacking- house  owners.    Do  you  want  the  names? 

Mr.  Day.  Yes,  sir. 

Mr.  Morton.  The  principal  shipper  was  the  S.  &  S.  Company,  but 
settlements  have  been  made  with  other  people  shipping  at  the  same 
time. 

Mr.  Day.  Made  directly  with  the  houses  or  through  their  agents? 

Mr.  Morton.  Through  their  agents  that  have  charge  of  that  par- 
ticular branch  of  the  business. 

Mr.  Day.  What  other  concerns  did  you  carry  for  to  whom  concessions 
were  made  in  case  of  through  connecting  lines? 

Mr.  Morton.  I  think  all — Swift,  Armour 

Mr.  Day.  And  made  the  same  concessions  to  each? 

Mr.  Morton.  Yes.  There  has  been  no  discrimination,  as  far  as  the 
concession  was  concerned. 

Mr.  Day.  The  concession  was  alike  to  all? 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  Are  you  carrying  it  now  at  that? 

Mr.  Morton.  We  are  still  carrying  it  in  on  that  basis! 

Mr.  Day.  Five  cents  ofi? 

Mr.  Morton.  Yes,  sir.    The  other  roads  know  about  it. 

Mr.  Day.  How  are  the  other  roads  informed  of  it? 

Mr.  Morton.  We  told  them. 

Mr.  Day.  When? 

Mr.  Morton.  At  various  times  in  meetings  and  conferences  respect- 
ing Missouri  Eiver  rates.  We  are  willing  to  have  them  make  it  the 
open  rate,  and  offered  to  do  it,  but  out  of  deference  to  some  of  the  other 
lines  we  did  not. 
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Mr.  Day.  You  rneiin  you  ottered  to  make  it  the  open  rate? 

Mr.  Morton.  The  published  tariff. 

Mr.  Day.  To  publish  that  as  the  tariff? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Prouty.  If  you  did  know,  Mr.  Morton,  that  you  were 
oblif^ed  to  publish  that  tariff  and  keep  it  in  effect  lor  a  year,  would  you 
make  it? 

Mr.  Morton.  Under  the  circumstances;  yes,  sir. 

Mr.  Day.  You  made  the  contract  for  a  year? 

Mr.  Morton.  Those  were  the  only  terms  on  which  we  could  get  the 
business.     We  met  the  co4idition  that  was  before  us. 

Mr.  Day.  What  percentage  of  the  traffic  were  you  carrying  at  that 
time? 

Mr.  Morton.  Less  than  2  per  cent — about  2  per  cent.  In  other 
words,  we  were  bringing  the  live  stock  into  Kansas  City,  supplying 
that  market  with  33^  per  cent  of  everything  that  came  in  there,  and 
then  we  lost  it.  Other  roads  took  it  up,  and  that  was  not  satisfactory 
to  us. 

Commissioner  Prouty.  How  many  packers  are  there  at  Kansas 
City? 

Mr.  Morton.  About  half  a  dozen. 

Commissioner  Prouty.  Might  they  combine  to  create  that  condition 
for  the  purpose  of  compelling  you  to  make  a  lower  rate? 

Mr.  Morton.  They  might;  yes,  sir — although  the  business  was  not 
all  moving  by  one  line.  There  might  have  been  a  combination  for  the 
l)urpose  of  forcing  this  condition. 

Commissioner  Prouty.  Did  you  believe  at  that  time  that  other  roads 
were  making  a  lower  rate  than  the  i)ublished  rate? 

Mr.  Morton.  I  believed,  and  it  subseciueutly  developed,  that  other 
roads  were  cutting  rates  at  that  time.  I  do  not  know  that  they  were 
cutting  it  5  cents,  but  they  were  cutting  it  3,  after  they  had  agreed  to 
maintain  the  tariff. 

Commissioner  Fifer.  What  do  you  say  is  a  proper  remedy  for  this 
situation  f 

Mr.  Morton.  1  think  the  legalization  of  pooling  would  go  a  long  way 
toward  stopping  it. 

Commissioner  Prouty.  Who  do  you  think  gets  the  benefit  of  this 
reduction  ? 

Mr.  Morton.  If  it  is  a  secret  rate,  the  shipper;  if  it  is  an  open  rate, 
the  public.  , 

('ommissioner  Prouty.  This  is  a  rate  that  seems  to  be  extended  to 
everybody. 

Mr.  Morton.  Well,  I  think,  in  a  case  of  that  kind,  there  was  jjossi- 
bly  a  benefit  to  both  the  shii)per  and  the  consumer.  Ordinarily,  1  tliink, 
the  consumer  pays  the  freight. 

Commissioner  Prouty.  lUit  in  this  case  the  previous  history  of  the 
thing  seems  to  have  been  that  you  start.  i>erio(lically  with  the  main- 
tenance of  the  published  rate  and  then  gradually  <lrop  ott".  That  prob- 
ably would  not  have  the  same  effect  as  a  permanent  reduction  ol  the 
rate? 

Mr.  Morton.  That  is  my  idea  exactly. 

Commissioner  Clements.  Which  house  was  it  you  made  this  eon- 
tract  with? 

Mr.  Morton,  it  is  generally  known  as  the  S,  «S5  S.  Packing  ('ompany. 
It  is  the  Schwarzschild  &  Sulzhergc^r  Company  or  the  Sulzberger  & 
Schwarzschild  Company,  1  do  not  remember  which. 
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Commissioner  Clements.  Did  tliey  tell  you  that  they  were  getting 
a  lower  rate  by  some  road  at  that  time? 

Mr.  Morton.  1  do  not  think  they  did. 

Commissiouer  Clements.  You  made  that  contract  for  a  year  from 
what  time? 

Mr.  Morton.  I  think  the  contract  was  made  about  April  1.  I  do 
not  know  that  we  commenced  getting  the  business  until  June  1.  I 
think  the  contract  was  made  on  the  oOtli  of  June,  1901. 

Commissioner  Clements.  That  will  go  until  the  middle  of  this  year? 

Mr.  Morton.  Yes,  sir;  it  is  an  illegal  contract.  It  was  illegal  when 
we  made  it,  and  we  knew  tliat. 

Commissioner  Prouty.  Well,  it  would  not  be  an  illegal  contract  if 
you  carried  tlieir  stall'  from  there  to  Chicago  for  18i  cents  for  a  year? 

Mr.  Morton.  I  think  it  was  illegal  so  long  as  we  did  not  publish  the 
tariff.  If  we  pnblished  the  tariff,  it  would  be  perfectly  legal.  My 
impression  is  that  they  did  not  want  ns  to  publish  the  tariff. 

Commissioner  Clements.  Why  not?    What  objection  did  they  have? 

Mr.  Morton.  Well,  I  do  not  know. 

Commissioner  Clements.  Can  you  tell  how  much  you  paid  out  in  a 
year? 

Mr.  Morton.  On  this  business? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Morton.  No,  I  can  not. 

Commissioner  Clements.  In  a  general  way,  I  mean. 

Mr.  Morton.  There  is  a  great  deal  more  money  paid  out  than  there 
ought  to  be. 

Commissioner  Clements.  Have  you  an  idea  whether  it  is  $50,000 
or  $100,000  or  $10,000— anything  definite?  Of  course,  if  it  is  a  mere 
guess  and  you  do  not  know 

Mr.  Morton.  Well,  I  think  there  was  a  great  deal  more  than  any 
sum  you  mention  paid  out. 

Commissioner  Clements.  By  your  company? 

Mr.  Morton.  By  all  the  comi)anies.  I  think  we  paid  out  $50,000  a 
year  or  more. 

Commissioner  Clements.  You  say  it  is  paid  in  cash  by  youi-  com- 
pany ? 

Mr.  Morton.  Cash  settlements. 

Commissioner  Clements.  Who  is  it  paid  by?  What  officer  of  your 
comi)any  hands  over  the  money? 

Mr.  Morton.  It  may  be  one  and  it  may  be  another. 

Commissioner  Clements.  Under  what  department  would  it  be? 

Mr.  Morton.  The  traffic  dei>artment,  the  freight  department. 

Commissioner  Clements.  Who  would  have  the  tlirectiou  of  that? 
Who  would  see  that  it  was  paid?     Who  would  direct  it  to  be  done? 

Mr.  Morton.  I  would. 

Commissioner  Clements.  You  pass  a  voucher  along  to  somebody? 

Mr.  Morton.    Yes,  sir. 

Commissiouer  Clements.  And  then  a  check  is  drawn  from  that? 

Mr.  Morton.  Yes. 

Commissioner  Clements.    On  the  road? 

Mr.  Morton.    On  the  bank  that  the  money  is  in? 

Commissioner  Clements,     Drawn  by  your  road  on  the  bank? 

Mr.  Morton.  Yes,  sir. 

Commissioner  Clements.  In  favor  of  the  individual  with  whom  you 
made  the  deal? 

Mr,  Morton.  Yes,  sir. 
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Commissioner  Clements,  l^ot  the  firm'? 

Ml'.  Morton.  Not  the  linn;  it  may  l)e  tlic  firm.  It  depends  on  their 
ideas  in  regaid  to  that.  Tiiose  settlements  are  necessarily  made  in 
accordance  with  the  wishes  of  the  [)eople  we  are  settling  with. 

Couiniissioner  Clements.  Who  sends  these  statements  in  upon 
which  the  checking  is  done? 

Mr.  Morton.  The  parties  in  charge  of  that  particular  branch  of  tlie 
business. 

Commissioner  Clements.  Do  they  send  a  hitter  with  it? 

INIr.  Morton.  Not  necessarily;  they  may  bring  it  in.  It  is  done  in 
a  very  secret  way  generally.     They  are  very  careful. 

Commissioner  Clements.  Well,  1  supjiose,  with  your  familiarity 
with  this  business,  you  could  give  us  a  statement  of  the  amount  of  the 
shipments,  the  amount  collected,  the  rebates  paid  out,  and  who  to. 

Mr,  Morton.  That  could  be  done. 

Commissioner  Clements.  Have  you  named  the  individuals  you  dealt 
with  in  each  case  here? 

]\Ir.  Morton.  No,  1  have  not. 

Commissioner  Cle:\ients,  Will  you  give  the  names'? 

Mr.  Morton.  I  did  not  deal  with  them  myself,  and  I  do  not  know  all 
of  the  individuals.     I  know  some  of  them. 

Commissioner  Clements.  So  far  as  you  do  know? 

Mr.  Morton.  Well,  1  would  prefer  not  to. 

Commissioner  Clements.  That  has  been  asked  everybody  else. 

Mr.  Morton.  I  have  not  heard  the  testimony  that  other  people  gave. 
Have  they  given  the  names. 

Commissioner  Clements.  Yes,  sir. 

Mr.  Morton.  I  would  rather  have  you  call  our  traffic  officers,  I  think, 
and  have  them  tell  you. 

Commissioner  Clements.  Well,  if  they  can  do  it  better — it  is  the 
fact  we  want.     That  is  all.     Will  you  have  them  furnish  it? 

Mr.  Morton.  Yes,  sir;  we  will  be  glad  to  sen<l  it  to  you.  1  will  be 
glad  to  i)0st  myself  and  send  it  to  the  Commission. 

Commissioner  Clements.  If  you  will  send  us  a  statement  of  that 
sort  it  will  be  more  accurate  than  giving  it  from  memory. 

Commissioner  Prouty.  Did  you  ever  make  any  estimate  to  see  how 
much  it  cost  your  comimny  in  any  year  to  deviate  from  the  published 
rate — how  much  less  you  received  than  you  would  receive? 

Mr.  Morton.  In  regard  to  this  particular  business? 

Commissioner  Prouty,  No;  all  your  business. 

Mr.  Morton.  I  know  in  a  gejieral  way. 

Commissioner  Prouty.  Taking  any  one  year,  how  much  would  it 
cost  your  railroad? 

Mr.  Morton.  I  should  think  between  $500,000  and  $1,000,000  a  year; 
nearer  a  half  a  million  than  a  million.  Of  course  a  good  many  of  those 
rates  are  made  for  the  ])rouu)tion  of  local  industries,  ami  are  perfectly 
proper  rates  to  make.  Nobody  is  aifected  except  the  parties  directly 
interested.  I  heard  a  question  asked  Mr.  IMrd  in  regard  to  whether 
these  rates  have  been  reduced  or  not. 

Some  of  us  thiidv  that  the  rates  on  ])acking-house  products  and 
dressed  beef  are  lower  than  they  (uight  to  be,  ami  while  there  has  been 
no  reduction  probably  in  ten  years,  there  has  been  a  very  substantial 
reduction  in  twenty  years  in  these  rates,  ami  there  has  been  a  reduc- 
tion in  two  ways.  There  has  been  a  direct  reduction  in  the  rate  of 
freight,  and  there  has  been  a  most  wonderful  (lomlensation  going  on 
which  people  do  not  generally  understand.     It  used  to  be  that  the 
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Western  railroads  lianled  corn.  It  is  generally  understood  that  it  takes 
about  3  carloads  of  corn  to  fatten  a  carload  of  cattle;  so  it  takes  G  car- 
loads of  corn  to  fatten  2  carloads  of  cattle;  and  it  takes  2  carloads  of 
cattle  to  make  1  carload  of  dressed  beef;  and  we  haul  dressed  beef 
to-day  from  the  Missouri  River  to  Chicago  at  about  the  same  rate  that 
we  used  to  get  for  hauling  a  carload  of  corn.  So  you  can  see  the 
wonderful  reduction  going  on  in  the  rate  of  freight  paid  to  the  railroads 
owing  to  the  condensation  that  has  been  going  on. 

Commissioner  FiFER.  About  one-sixth? 

Mr.  Morton.  About  one-sixth.  That  is  a  reduction  in  the  rate  of 
freight  that  the  country  generally  does  not  consider.  I  want  to 
answer  a  <]uestion  that  Commissioner  Fifer  asked.  I  do  not  think  that 
with  a  pooling  law  there  would  be  any  material  advance  in  the  rates, 
and  yet  1  think  there  might  be  specific  advances  in  the  rates  in  a  great 
many  instances.  There  might  be  advances  and  also  reductions,  but  I 
think  they  would  equalize  themselves  so  that  the  rates  would  be  fairer 
than  they  are  to  day  and  everybody  would  be  just  as  well  satisfied.  I 
do  not  think  we  are  justified  in  hauling  a  carload  of  beef  at  the  same 
rate  that  we  haul  a  carload  of  cattle,  per  hundred  pounds.  I  do  not 
think  there  is  any  more  justification  for  that  than  for  hauling  a  carload  of 
furniture  at  the  same  rate  as  a  carload  of  lumber,  per  hundred  j^ounds. 
And  that  is  what  we  are  doing  from  the  Missouri  Elver  to  Chicago. 
There  the  rate  on  dressed  beef  is  lower  than  it  ought  to  be  or  else  the 
rate  on  live  cattle  is  too  high. 

The  Chairman.  If  there  is  no  further  statement  you  care  to  make, 
Mr.  Morton,  you  will  be  excused. 

Mr.  Day.  1  want  to  ask  one  more  question,  Mr.  Morton,  regarding 
underweighing — concessions  by  false  weighing.  Does  that  obtain  at 
all  on  the  Atchison  road? 

Mr.  Morton.  Not  where  we  can  prevent  it.  If  it  is  done  anywliere, 
it  is  in  spite  of  the  best  efforts  we  can  put  forward  to  prevent  it.  These 
packinghouse  shipments  are  supposed  to  be  checked  by  an  association 
which  we  have  at  the  point  of  loading.  It  is  pretty  difficult,  I  am  told, 
at  times  to  get  the  i)roper  weights,  and  there  are  probably  instances 
where  the  weights  are  inaccurately  given  us. 

Commissioner  Clements.  In  this  particular  contract  you  made  for  a 
year,  did  you  deal  with  the  firm  or  their  traffic  official? 

Mr.  Morton.  I  dealt  with  their  traffic  man.  At  the  time  I  made 
that  arrangement  I  did  it  with  the  full  intention  of  publishing  that  rate 
in  case  it  became  necessary — in  case  the  other  roads  did  not  object. 
The  only  reason  we  have  not  published  it  was  out  of  deference  to  the 
other  lines. 

Commissioner  Clements.  And  to  the  shipper;  be  did  not  want  it 
published? 

Mr.  Morton.  I  do  not  think  the  shipper  wanted  it  published.  1 
think  he  preferred  to  have  it  the  way  it  was,  although  1  do  not  know 
that  any  conversation  ever  took  place  in  regard  to  that  part  of  it. 

Commissioner  Clements.  That  is  all. 

The  witness  was  excused. 

Mr.  Day.  S.  B.  Knight. 

(No  resi^onse.) 

Mr.  Day.  Mr.  McCabe  wants  to  correct  a  statement  he  made,  your 
honors. 

Mr.  McCabe.  I  want  to  correct  a  statement  I  made  this  morning 
(page  97)  wherein  I  stated  that  the  export  bills  of  lading  issued  by 
our  lines  from  Chicago  are  issued  by  Mr.  Lawrence.     I  find  that  I  was 
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mistaken  and  that  tliose  bills  of  lading,  the  throiij;h  bills  of  ladling,  are 
issued  by  our  own  representative.     1  wanted  to  correct  that  part  of  it. 
Mr.  Day.  Mr.  Granimer,  will  you  take  the  stand. 

G.  J.  Grammer,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Will  you  please  give  your  full  name  and  official  relation  to 
the  Lake  Shore. 

Mr.  Grammer.  G.  J.  Grammer,  general  traffic  manager  Lake  Shore 
road. 

Mr.  Day.  You  know  the  subject  of  inquiry  here,  Mr.  Grammer.  If 
you  will  state  to  the  Coinniission  what  ]>racti<'es  have  i)revailed  on  the 
Lake  Shore  system,  or  in  which  it  has  participated  during  the  year 
1901,  or  specifically  from  July  1  or  Apiil  1,  regarding  packing-house 
products  and  dressed  meats  in  the  way  of  concessions  in  rates. 

Mr.  Grammer.  l>eginning  in  1901  we  maintained  published  rates  in 
good  condition.  Rates  were  restored  on  all  property  by  all  lines  and 
all  routes.  That  condition  during  January,  1!)(M,  w^is  so  satisfactory 
to  me  that  I  went  to  Galifornia  and  was  gone  a  little  over  two  months. 
When  I  got  back  I  found  that  conditions  had  materially  changed  and 
they  were  the  subject  of  conferences  from  that  time.  The  dressed  beef 
had  left  us  and  they  gave  ;is  a  reason  that  we  were  not  meeting  condi- 
tions. Finally,  0)i  July  21,  at  a  full  conference  between  east-bound 
roads  at  which  information  bearing  on  the  rates  on  provisions  and 
packing-house  products  and  dressed  beef  was  fully  canvassed,  so  that 
all  under,stood  then  what  the  rates  were,  most  of  the  roads  i)ubli shed  a 
tariff  on  dressed  beef  on  a  basis  of  40  cents  Irom  Chicago  to  New  York. 
It  was  understood  that  the  rate  on  export  provisions  was  25  cents  and 
on  domestic  30.  In  a  few  days  it  was  shown  that  there  was  evidence 
of  an  agreement  or  contract  by  which  dressed  beef  was  taken  to  the 
seaboard  from  Chicago  for  36^  cents.  So  the  result  was  that  that  had 
to  be  met  or  we  had  to  go  out  of  the  business.  S])eakiug  for  the  Lake 
Shore  we  met  conditions  and  billed  the  property  at  a  fiat  rate  and  had 
no  settlement  to  make. 

Mr.  Day.  At  what  rate? 

Mr.  Grammer.  Boston  and  New  York  36J  cents,  and  all  the  other 
business  40  cents. 

Mr.  Day.  The  published  rate  being  at  the  time 

Mr.  Grammer.  Forty  cents.  The  provision  business  we  have  been 
practically  out  of  for  two  or  three  years.  1  do  not  think  we  handled  in 
1901 1  i)er  cent  of  the  business  from  Chicago  and  (Chicago  junctions.  The 
reason  was  that  every  time  we  go  into  tlie  business  the  rates  seem  to 
go  to  pieces.  There  is  no  levenue  in  it  from  our  standpoint.  There  is 
nothing  in  it,  so  I  have  kept  out  of  the  business.  We  have  received 
more  or  less  provisions  from  different  shippers  and  ditTerent  routes,  but 
all  our  solicitors  are  instructed  positively  not  to  solicit  provisions  at 
less  than  the  full  authorized  rate.  We  had  some  contests  and  have 
some  to-day,  as  to  whether  or  not  we  should  settle  for  that,  which  I 
have  declined  to  do.  To  give  you  an  example  about  provisions:  The 
])rovision  business,  taken  from  Chicago,  the  minimum  weight — and 
that  is  generally  the  maximum — is  28,000  j)ounds.  At  least  75  per 
cent  of  the  provision  business  which  originates  in  Chicago  and  in  the 
west  is  export.  That  is  explained:  Nearly  all  the  cattle  ])roduce(l  in 
Indiana,  Ohio,  Michigan,  and  Pennsylvania,  cattle  and  hogs,  are  ship- 
ped east  as  live  stock,  and  a  very  large  ])ercentage  of  those  are  slaugh- 
tered there  and  sold.  Two  or  tliree  of  the  largest  slaughterhouses  in 
the  country  are  in  Boston  and  there  are  four  or  five  in  New  York.     So 
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dressed  meats  in  New  York  are  worth  more  money  than  the  western 
drossed  meats  at  all  time,  and  any  one  familiar  with  that  knows  that  to 
be  true.  So  a  large  percentage  of  the  dressed  meats  that  go  east  are 
for  export,  whether  they  originated  on  the  river,  at  Chicago,  Peoria, 
or  wherever  packed. 

The  Chairman.  Do  you  mean  dressed  meats  or  provisions? 

Mr.  Gkammeu.  Dressed  meats,  I  mean.  We  speak  of  dressed  meats 
as  fresh  meats.     Provisions  mea^n  all  the  articles  taking  provision  rates. 

The  Chairman.  You  are  really  speaking  of  provisions  and  not  dressed 
beef? 

Mr.  Grammer.  Yes,  sir.  Provisions  mean  cut  meats,  lard,  and  all 
packing-house  products  outside  of  dressed  meats,  shipi)ed  as  fresh  meat, 
such  as  fresh  beef  and  sheep,  etc.  1  was  going  to  say,  to  explain  my 
position,  take  a  car  of  provisions  at  a  minimum  weight  of  28,000  pounds 
that  originates  at  Chicago.  The  rate  is  25  cents.  That  is  about  the 
maximum  rate  obtained  this  year,  lllOl,  and  that  means $70  a  car.  We 
pay  out  of  that  to  the  stock  yards  $2.40  a  car  for  switching,  we  pay -$15 
car  mileage  for  a  round  trip  of  the  car,  and  at  New  York  we  pay  3 
cents  a  hundred  lighterage;  that  is  $2.40  and  $15,  $17.40,  and  $8.40— 
$25.80,  which  we  pay  out  of  that  rate  as  absolute  arbitraries.  That 
laaves  the  Lake  Shore  $10  or  $17  net  for  hauling  that  car  to  Buttalo, 
with  the  return  car  emi)ty,  and  we  have  to  give  practically  passenger 
service  to  that  traffic.  I  think  it  is  unreuumerative  business,  and  I 
have  always  taken  the  position  that  we  did  not  want  any  provisions  on 
the  Lake  Shore  road  at  less  than  the  full  tariff  rate,  whatever  that 
might  be.  The  dressed  beef  minimum  will  average  22,000.  That  car  is 
subject  to  the  same  arbitraries  and  mileage.  The  lighterage  is  3  cents  a 
hundred,  Avhich  would  be  $0.00  instead  of  $8.40,  and  it  is  subject  to  the 
same  service  eastbound  and  westbound  as  to  movement;  and  there  is 
not  1  per  cent  of  those  cars  loaded  east  with  dressed  beef  tliat  are  loaded 
with  any  freight  coming  west.  There  may  be  a  few  a[)ples  during  the 
fruit  season,  or  something  of  that  kind.  As  I  said  before,  we  handle 
that  business  on  a  Hat  billing.  There  is  no  voucher  to  make  out,  no 
settlements.  When  there  is  any  settlement  of  that  character,  we  have 
a  method  of  settling  which  is  substantially  as  follows:  If  the  rate  is 
made  from  Chicago,  the  Chicago  officer  O.  K.'s  the  account.  That  is 
sent  to  the  line  manager.  He  audits  it  and  settles  it.  I  never  see  the 
voucher.  I  never  approved  a  voucher  and  never  would  approve  one 
that  carries  a  rebate. 

Mr.,  Day.  Who  does  it  for  your  road? 

Mr.  Grammer.  We  do  not  have  it  done  on  our  road.  It  is  settled  in 
the  line  account.  The  auditor  is  there  and  sees  that  the  proper  charge 
is  made  against  the  road. 

Mr.  Day.  You  say  your  agent  is  at  the  line  office  settlement? 

Mr.  Grammer.  He  simidy  O.  K.'s  the  account.  If  the  shipper  puts 
in  a  claim  against  us,  he  sim])ly  O.  K.'s  it  as  to  whether  the  amount  is 
correct.  Then  it  is  sent  to  the  line  manager.  The  line  manager  has 
a  billing  check  and  the  record  to  see  that  it  is  correct,  and  then  a 
representative  of  the  auditing  department  checks  those  accounts 
and  he  is  authorized  to  pay,  and  we  are  charged  in  the  line  account  our 
proportion. 

Mr.  Day.  Is  there  no  approval  of  any  general  officer? 

Mr.  Grammer.  JSTo,  sir. 

Mr,  Day.  That  is  all  under  your  general  supervision? 

Mr.  Grammer.  Every  rate  made,  I  give  the  authority — of  any  kind. 

Mr.  Day.  And  where  a  rebate  is  paid  your  share  of  the  rebate  is 
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collected  through  the  fast  freight  line  agency  and  he  disburses  the 
money? 

Mr.  Grammer.  Yes ;  that  is,  he  collects  it  from  us. 

Mr.  Day.  And  pays  it  to  the  shii)i)er? 

Mr.  Grammer.  Yes,  sir.  1  have  iieard  a  (inestion  asked  here  of 
almost  every  person,  as  to  whether  or  not  the  export  rates  can  be  pub- 
lished. It  seems  to  me  they  ought  to  understand  that  very  thoroughly. 
Theoretically  it  looks  very  nice,  but  it  is  a  question  wiiether  it  can  be 
done  unless  a  new  situation  obtains.  I  will  explain  that.  If  the  rate 
on  provisions  from  Cliicago  to  New  York  is  27  cents  and  from  Chicago 
to  Baltimore  it  is  li-t  (tents,  very  frequently  the  same  ocean  rate  is  in 
effect  from  Baltimore  and  New  York,  so  a  Hne  competing  by  New  York 
with  a  combination  of  rates,  in  order  to  get  tlie  business  has  to  cut  the 
rate  3  cents,  and  it  is  no  unusual  thing  tliat  a  line  working  via  Port- 
land will  make  the  rate  via  Baltimore.  So,  if  you  umlertake  in  that 
case  to  publish  the  rate,  you  would  have  a  dilferent  tariff  on  every 
shipment.  So  in  theory  it  looks  very  pretty,  but  in  practice  it  will 
not  work.  There  is  another  solution.  If  a  legitimate  combination  is 
really  made  through  Baltimore  that  is  lower  than  can  be  nuide  by  any 
other  route,  let  the  other  roads  stay  out  of  the  export  traflic,  and  theu 
it  might  regulate  itself  by  the  ocean  carriers  making  a  lower  rate. 
That  probably  has  been  tried  for  years.  It  has  never  worked.  Another 
thing  about  this  export  rate,  making  it  5  cents  less  than  the  domestic 
rate,  the  presumption  was,  and  the  instructions,  that  this  rate  should 
be  billed  Hat  wherever  there  was  actually  an  export  bill  of  lading 
issued  under  a  through  contract.  That  of  itself  insured  the  absolute 
delivery  to  the  vessel,  so  it  could  not  be  diverted  domestically.  But 
there  were  a  great  many  provisions  that  would  be  shii)ped  to  New 
York  in  care  of  the  export  agent,  and  there  Avas  evidence  last  spring 
of  that  being  tampered  with,  so  we  adopted  the  plan  that  that  i)ro])erty 
would  be  billed  at  the  domestic  rate  and  when  it  was  exported  it  would 
be  corrected  back  to  the  export  rate.  That  prevented  the  manipulation 
of  the  export  rate  of  domestic  business. 

Mr.  Day.  This  tratlic  on  which  you  make  concessions,  when  was  the 
first  concession  made  last  year? 

Mr.  Grammer.  I  do  not  know  exactly.  We  felt  that  the  rate  was 
absolutely  maintained  from  the  1st  of  January. 

Mr.  Day.  Up  to  when? 

Mr.  Grammer.  From  the  1st  of  January  up  to  about  the  1st  of 
March  it  was  by  a  good  many  lines;  by  some  it  was  not.  Subse- 
quently it  developed — our  own  shippers  i)rodu('e(l  evidence  that  they 
were  shii)ping  by  other  roads  for  less  money.  Tiien  the  (pu'stion  came 
up  whether  we  would  settle  with  them.  Those  things  are  all  bones  of 
contention.  It  takes  a  long  time  sometimes  to  dispose  of  them.  Our 
method  is  to  try  and  do  it  without  nniking  a  fuss.  That  business 
would  be  over  our  belt  lines,  and  we  would  i)robably  have  it  corrected 
through  the  billing.     I  do  not  thiidc  that  was  done  prior  to  June. 

Mr.  Day.  You  think  that  prior  to  June  1  your  road  absolutely  main- 
tain(Ml  its  published  tariffs? 

Mr.  Gra:\imer.  No,  I  will  not  say  that;  but  we  came  as  near  doing 
it  as  we  have  done  any  time  in  six  months  for  the  jiast  several  years. 
There  were  instances 

Mr.  Day.  You  mean  in  instances  you  did  meet  the  cut? 

Mr.  Grammer.  Yes,  sir.  We  are  not  the  originating  line.  Where 
we  get  it  irom  a  connection  we  frequently  join  in  that. 
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Mr.  Day.  Take  the  instances  where  you  are  the  originating  line  and 
met  the  cnt  prior  to  June  1,  in  whose  behalf  did  you  meet  that? 

Mr.  Grammer.  If  we  met  any  cuts  theu  it  applied  to  that  particular 
business. 

Mr.  Day.  Who  were  they? 

Mr.  Grammer.  Our  principal  houses  were  Armour  &  Co.,  Swift  & 
Co.,  and  Morris.  They  are  the  principal  ones.  We  get  none  from 
Hammond.     We  have  no  connection  with  them. 

Mr.  Day.  How  much  concession  was  made  in  those  three  instances 
you  speak  of  prior  to  June  1? 

Mr.  Grammer.  I  do  not  believe  they  had  any  concession  given. 
There  was  a  contention  about  it,  but  we  had  no  agreed  concession;  but 
I  think  after  June  we  settled  on  5  cents  a  hundred. 

Mr.  Day.  That  was  done  by  correcting  the  billing? 

Mr.  Grammer.  Correcting  the  billing. 

Mr.  Day.  You  had  no  vouchers? 

Mr.  Grammer.  No,  sir. 

Mr.  Day.  Well,  if  you  corrected  the  billing  there  must  have  been  a 
refund? 

Mr.  Grammer.  Well,  they  are  large  shippers,  and  we  always  hold 
some  money  of  theirs. 

Mr.  Day.  Oh,  you  simply  give  them  credit  for  it. 

Mr.  Grammer.  Yes,  sir. 

Mr.  Day,  Who  approved  of  those  credits? 

Mr.  Grammer.  Wherever  a  matter  of  that  kind  is  done  the  state- 
ment is  made  up  and  the  auditor  always  has  knowledge  of  it. 

Mr.  Day.  Where  does  he  get  his  informati(m? 

Mr.  Grammer.  He  gets  his  information  through  my  oflSce  indirectly. 

Mr.  Day.  In  the  form  of  written  instructions? 

Mr.  Graminier.  In  a  case  of  that  kind  I  generally  take  the  paper  up 
to  him  and  tell  him  that  is  correct.     We  are  all  in  the  same  building. 

Mr.  Day.  How  long  did  you  keep  in  this  concession  of  5  cents  after 
you  first  put  it  in? 

Mr.  Grammer.  We  did  not  have  a  concession  in  until  after  June, 
and  then  on  a  Hat  billing. 

Mr.  Day.  How  long  did  you  keep  in  this  flat  billing! 

Mr.  Grammer.  Until  January  1st. 

Mr.  Day.  Twenty  live  cents  to  New  York? 

Mr.  Grammer.  On  provisions,  25  cents. 

Mr.  Day.  And  fresh  meats? 

Mr.  Grammer.  Thirty-six  and  three-quarters  cents. 

Mr.  Day.  Are  you  carrying  now  on  those  rates? 

Mr.  GRAMM35R.  No,  sir;  we  have  no  agreement  with  any  shipper  in 
the  world  on  anything. 

Mr.  Day,  Have  you  an  understanding  that  if  others  do  it  you  will 
conform  to  the  rate? 

Mr.  Grammer.  No,  sir;  I  have  made  up  my  mind  that  in  the  future 
it  will  be  on  the  open  tarift"  and  everybody  will  have  to  dance  to  that 
music.  I  am  out  of  patience  with  that  method  of  doing  business.  I 
know  we  will  make  no  friends,  but  I  am  tired  of  it. 

Mr.  Day.  On  export  traffic  that  has  its  origin  here,  do  you  issue 
through  bill  to  foreign  ports? 

Mr.  Grammer.  Yes,  sir;  that  is  done  through  our  line  office,  fast 
freight  line  oftice. 

Mr,  Day.  You  have  your  own  lines  of  steamers! 
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Mr.  Grammer,  Yes,  sir;  we  have  four  lines  working  over  the  Lake 
Shore — the  lied  Line 

Mr.  Day.  I  mean  lines  of  steamers. 

Mr.  Grammer,  No,  we  have  no  line  of  steamers.  We  work  with  the 
public  steamers.  We  have  a  foreign  aj^ent  at  Boston,  New  York,  and 
riiiladelphia— contribute  to  his  salary  and  he  nnikes  the  contract. 

Mr.  Day.  Has  your  line  participated  in  any  arrangement  during 
the  past  year  by  which  traffic  was  taken  at  the  going  exi)ort  late  i)luis 
the  steamer  rate  and  subsequently  that  rate  was  corrected  and  reduced 
by  a  division  between  the  railroad  company  and  steamship  company? 

Mr.  Grammer.     No.     I  do  not  know  anything  about  it. 

Commissioner  Clements.  Your  road  terminates  at  Buffalo? 

Mr.  Grammer.  At  Buffalo. 

Commissioner  Clements.  Do  your  connections  east,  respecting  ship- 
ments of  the  kind  you  have  testified  about  that  originate  at  Chicago, 
participate  in  the  shrinkage  of  the  rate? 

Mr.  Grammer.  Always.  Whatever  the  rate  is,  they  get  their  per- 
centage. 

Commissioner  Clements.  They  get  their  percentage  of  the  rate? 

Mr.  Grammer.  On  the  basis  of  the  mileage,  whatever  the  rate  may  be. 

Commissioner  Clements.  So  they  share  in  the  shrinkage  with' you 
to  Boston? 

Mr.  Grammer.  To  Boston,  New  York,  and  every  point  east  of  Buf- 
falo, by  every  road. 

Commissioner  Clements.  At  what  other  places  east  of  Chicago  do 
you  get  products  of  this  kind  ? 

Mr.  Grammer.  The  only  place  we  have  is  Cleveland. 

Commissioner  Clements.  How  have  the  rates  been  there  the  past 
few  years'? 

Mr.  Grammer.  The  Cleveland  situation  is  always  a  troublesome  one 
with  us,  because  we  are  hardly  ever  in  the  i)r()vision  business  here,  and 
we  endeavor  to  keep  those  people  on  a  level  with  the  Chicago  basis. 

Commissioner  Clements.  Do  they  get  a  cut  corresponding? 

Mr.  Grammer.  Practically  so,  and  we  settle  that  by  a  correction  of 
the  billing. 

Commissioner  Clements.  Do  you  know  how  it  was  in  respect  to 
your  connections  east  in  dealing  with  Buffalo? 

Mr.  Grammer.  I  do  not  know  anything  about  that. 

Commissioner  Clements.  You  do  not  know  whether  they  get  a  cut? 

Mr.  Gr AMEER.  No,  sir. 

Commissioner  Clememts.  There  are  some  packing  houses  there  of 
some  importance,  are  there  not? 

Mr.  Grammer.  I  think  not.  There  used  to  be  one,  but  I  do  not  think 
they  amount  to  anything  now.  The  Dold  people  were  there.  I  do  not 
think  there  is  a  house  in  Buttalo  that  does  a  regular  packinghouse 
business — export  business. 

Commissioner  Clements.  I  do  not  mean  export. 

Mr.  Grammer.  I  do  not  believe  there  is  a  house  there  now  that 
amounts  to  much. 

Commissioner  Clements.  Do  you  mean  by  that  absolutely  none  or 
that  they  are  not  important? 

Mr.  Grammer.  Well,  I  guess  there  may  be  two  or  three  small  houses 
but  they  are  not  a  factor  in  the  shipment.  It  is  more  a  domestic  ques- 
tion with  them. 

Commissioner    Clements.  Kate  cutting  from    the    west    such  a-s 
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described  here  to-day  would  be  very  severe  on  them,  little  or  big,  unless 
they  shared  in  it,  would  it  nof? 

Mr.  Gkammer.  1  have  no  doubt  that  any  house  in  Buffalo  affected 
by  that  would  be  amply  protected  by  eastern  roads. 

Commissioner  Clements.  Can  you  give  a  statement  of  all  shipments 
over  your  road  tlie  past  year  showing  the  difference  between  the  pub- 
lished rate  and  actual  rate,  whether  adjusted  by  rebate  or  otherwise'? 

Mr,  Grammer.  I  think  that  could  be  done  but  I  would  have  to  have 
the  consent  of  our  attorneys  and  general  officers  to  that  effect. 

Commissioner  Clements.  It  is  a  thing  that  can  be  done? 

Mr.  Grammer.  It  is  a  possibility,  yes,  sir. 

Commissioner  Clements.  And  showing  the  amount  borne  by  your 
connections  east  in  each  case? 

Mr.  GRAMMEif.  Showing  the  whole  thing,  yes,  sir. 

Commissioner  Clements.  That  is  all. 

The  Chairman.  That  seems  to  be  all. 

The  witness  was  excused. 

Mr.  Day.  I  think  I  have  called  all  the  witnesses  I  have,  your  honors, 
that  are  present. 

The  Chairman.  Gentlemen,  I  may  say,  for  the  information  of  those 
interested,  that  in  the  judgment  of  the  Commission,  it  is  not  necessary 
to  take  any  more  testimony  in  this  proceeding  during  this  visit.  Such 
witnesses  as  are  in  attendance  will,  therefore,  be  excused  until  they 
are  requested  to  meet  us  at  some  other  time  and  i>lace;  that  is,  in  this 
particular  investigation  we  have  had  up  to-day,  in  the  matter  of  rates 
on  packing-house  i)roducts.     We  will  now  adjourn. 

At  5.20  o'clock  the  Commission  adjourned. 
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